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■  ^Q.«odiMiguiadKot 
Partfaiit,  eft  noiciai  raalua  ai^  i^pitamiis." 


PRESENT    STATE    AND   FUTURE 
PROSPECTS  OF  THE  PROFESSION. 


Ths  commettcenent  ef  a  oew  legil  jear, 
and  of  a  new  Tolume,  nearly  omttfopo* 
nncmoly  witib^  the  opening  of  the  first 
senoB  ^f  a  new  parliament,  aatarally 
suggettfl  soiae  obflervaitioDS  vith  reference 
to  the  present  state  of  Uie  k^  professioo 
sod  its  future  prospecta. 

Undoabtedly,  the  profession  b  all  its 
hraaches^  besides  psrtieipatiBg*  as  it  always 
most,  io  the  general  depression  and  f»ta§^ 
nation  of  business  pvodiiced  by  monetary 
embanrassmeotSt  has  many  peculiar  griev- 
ances to  coanplain  ofi.  By  aa  exaggera- 
tion of  unavoidable  erils^ — ^by  fostering, 
in  the  first  instance,  erroneous  views  of 
pcesusoed  defects,  and  availing  them 
selves  of  unfironded  prefodiees*  a  party  of 
restless*  though  it  ssay  be  well-meaning,  | 
persons  have  bad  svfficient  influence,  within 
the  last  few  years,  to  originate  and  carry 
out  a  series  of  legislative  experiments 
seriously  afecting  the  interests  of  the  pro>- 
fesion,  and  ultinsately  operating  to  the 
great  detriment  of  the  public.  Whether 
these  syatenaatic  attacks  upon  the  law 
through  its  professors  are  to  be  persevered 
hf  or  whether  the  County  Courts  Act  is 
supposed  to  have  crowned  the  work,  and 
satisfied  the  views  of  those  wlio  acted  as  if 
they  designed  to  reader  the  administration 
of  justice  odious  and  eontemptible,  we  shall 
not  venture  to  anticipate.  We  incline  to 
think,  however,  that  the  crusade  can  no 
bnger  be  prosecuted  with  success.  The 
public  already  be|;in  to  be  sensible  of,  and 
will  at  no  very  distant  period  become  in- 
dignant at,   the  deception  practised    on 
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them.  As  soon  as  this  is  fairly  and  fully 
understood,  the  sympathies  of  all  who  d^ 
sire  to  facilitate  the  maintenance  of  public 
and  private  rights  and  to  protect  property 
cannot  fail  to  be  enlisted  on  the  side  of  the 
profession,  and  the  triumph  of  truth  will 
be  complete*  We  are  sanguine  enough  to 
think  that  means  now  exist  for  advancing 
the  profession  in  public  estimation,  which 
were  heretofore  wanting.  The  new  pariia^ 
BKnt,  as  our  readers  have  been  already  in- 
formed, contains  an  increased  number  of 
lawyers,  as  compared  with  that  which  was 
recently  dissolved :  it  is  to  be  hoped  some 
of  the  new  members  will  (eel,  tliat  a  diligent 
discharge  of  duty  to  their  constituents  is 
not  iBconsMteai  with  a  determination  to 
watch  over  and  uphold  the  interests  of 
their  professional  brethren,  and  that  it  can 
no  longer  be  said  the  law  ia  the  only  pro- 
fession unrepresented  in  parliament.  The 
cordial  spirit  of  union,  and  desire  to  co- 
operate for  all  legitimate  purposes,  which 
at  present  prevaiils  amongst  the  existing 
law  societies— ^Id  and  new — also  afibrds 
reason  to  suppose,  that  any  futare  attempts 
to  weaken  the  respact  for  the  law  by 
trampling  upon  those  concerned  in  its  ad- 
ministration, would  be  successfully  resisted. 
Let  us  add,  that  the  measures  expected  to 
be  simtjiltaneously  adopted  by  both  branches 
oC  the  profession  for  the  promotion  and 
maintenance  of  a  sound  system  of  legal 
education,  cannot  fail  to  strengthen^ 
augment  the  just  influence  of  the  profes- 
sion, whilst  they  may  be  said  to  deprive  its 
adversaries  of  one  of  their  most  formidable 
weapons. 

Reverting  from  general  topics  to  more 
detailed  considerations,  we  are  forced  to 
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admit  that  the  immediate  prospect  of  busi- 
ness is  by  110  means  encouraging.  In  the 
courts  of  equity,  as  well  as  the  cdurts  of 
law,  the  number  of  causes  standing  over 
from  the  last  Term  is  comparatively  trivial, 
and  we  know  not  in  what  quarter  we  can 
look  for  even  an  average  proportion  of  new 
business.  The  circuits  yielded  too  little  to 
afford  any  expectation  that  they  can  supply 
the  courts  in  Term  with  much  business. 
Railway  operations  in  parliament  and  else- 
where are  paralysed,  and  notwithstanding 
the  financial  embarrassments  of  the  com- 
mercial and  trading  community, from  causes 
we  have  endeavoured  already  to  point  out, 
the  suitors  in  the  Court  of  Bankruptcy 
.  have  not  increased.  On  the  present,  as  on 
other  occasions,  it  will  be  found  that  the 
profession  can  only  thrive  in  seasons  of 
general  prosperity. 

It  may  be  considered  premature  to 
discuss  the  measures  affecting  the  admi- 
nistration of  the  law,  which  the  ensuing 
session  of  parliament  is  likely  to  produce. 
It  can  readily  be  imagined  that  the  state 
both  of  this  country  and  of  Ireland  create 
so  many  urgent  claims  on  the  attention  of 
government,  that  topics  of  a  less  pressing 
nature  can  obtain  little  consideration.  The 
difficulties  in  working  the  County  Courts 
Act,  however,  are  found  to  increase  so 
much  every  day.  that  we  apprehend  it  will 
be  impossible  to  allow  the  session  to  con- 
clude without  some  attempt  at  its  amend- 
ment. Passing  events,  also,  demonstrate 
more  than  ever  the  necessity  for  a  thorough 
revision  of  the  Law  of  Bankruptcy  and  In- 
solvency, which  has  been  long  promised, 
and  cannot  much  longer  be  safely  post- 
poned. The  state  of  the  revenue,  it  will 
again  be  said,  does  not  render  the  present 
the  most  promising  period  (when,  in  the 
name  of  justice,  will  the  time  arrive  ?)  for 
pressing  the  repeal  of  that  monstrously 
unjust  impost — ^the  Certificate  tax ;  but  this 
matter  should  never  be  lost  sight  of,  and 
wheneyer  any  modification  or  revision  of 
the  general  taxation  is  contemplated,  an 
occasion  must  be  found  to  force  the  sub- 
ject on  the  consideration  of  government. 
The  enormous  *^  taxes  on  justice  "  in  the 
shape  of  fees  of  office,  amounting  probably 
to  half  a  million  a  year,  should  also  be 
again  brought  before  parliament.  So,  like- 
wise, the  important  subject  of  the  removal 
of  the  courts  from  Westminster  to  the 
vicinity  of  the  Inns  of  Court, — towards 
which  desirable  end  many  circumstances 
have  of  late  favourably  combined, — will, 
we  trusty  be  revived  with  renewed  energy. 


The  establishment  of  a  General  Registry 
for  Deeds ; — the  creation  of  a  new  Com- 
mission for  Superintending  a  large  class  if 
not  all  Charitable  Trusts ; — and  a  compre- 
hensive alteration  of  the  Jurisdiction  of  Ec- 
clesiastical Courts  will  probably  afford  mate- 
rials for  early  discussion.  Upon  all  these 
and  man^  other  questions,  the  vigilance  of 
each  individual  member  of  the  profession, 
and  the  combined  exertions  of  all,  will  be 
required,  no  less  to  f  edress  present  wrongs 
and  avert  threatened  evils,  than  to  derive 
advantage  from  favourable  opportunities. 
Apathy  and  disunion  have  deprived  the 
profession  of  its  just  influence.  If  for  these 
we  substitute  energy  tempered  by  discre- 
tion, and  a  cordial  desire  to  co-operate  for 
general  purposes,  the  future  may  be  con- 
templated— ^not  without  anxiety — but  with 
hofie  and  well-founded  confidence. 
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Upon  questions  of  general  polity  the 
newspaper  press  is  truly  independent,  and 
exhibits  every  variety  of  opinion  ;  but  when 
an  individual  unconnected  with  any  par- 
ticular party,  and  who  happens,  moreover, 
to  be  connected  in  any  respect  with  the 
law,  is  to  be  reproached  or  condemned,  the 
habits  of  our  contemporaries  are  grega- 
rious, and  their  << unanimity"  is  wonderful  I 
An  incident  which  occurred  at  the  last  Old 
Bailey  Sessions,  in  reference  to  which  a 
great  deal  of  well-expressed  indignation 
has  been  lavished,  has  afforded  occasion 
for  a  remarkable  display  of  the  spirit  we 
have  noticed. 

It  seems  that  a  person  named  Tarrant 
was  indicted  for  stealing  lambs,  which  were 
found  in  his  possession,  and  dealt  with  by 
him  as  his  own,  very  shortly  afler  they 
were  missed  by  the  owner.  Tarrant,  when 
charged  with  the  robbery,  admitted  that 
he  had,  sold  the  Iambs  in  a  public  market, 
but  alleged  that  he  had  done  so  at  the  in- 
stance of  a  person  named  Roadnight,  the 
son  of  a  farmer  well  known  in  the  neigh- 
bourhood. He  also  stated,  that  Roadnight 
had  come  to  him  afler  he  had  gone  to  bed 
for  the  night,  and  awoke  him  by  throwing 
gravel  at  the  window  of  the  room  in  which 
he  slept,  and  then  asked  him  to  take  the 
lambs  to  market  and  sell  them,  which  the 
prisoner  said  he  did,  paying  over  the  pro- 
ceeds to  Roadnight,  with  the  exception  of 
a  small  sum  owed  to  him  by  Roadnight, 
and  which  he  (Tarrant)  retained.  Mr. 
Ballantine,  as  counsel  for  the  prisoner, 
elicited  by  cross-examination  the  statement 
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made  by  him  to  the  police  constable  who 
took  him  into  custody,  and  the  confirmatory 
ftct,  that  upon  going  to  the  prisoners 
house,  some  small  gravel  stones  were  found 
on  the  window  sill,  as  if  they  had  been 
thrown  at  the  window.  It  was  also  stated, 
that  Roadnight  had  previously  been  an  ob* 
ject  of  some  suspicion,  and  that  he  was  in 
the  court  or  its  vicinity  during  the  trial. 
Under  these  circumstances,  Mr.  Ballantine, 
in  his  address  to  the  jury,  commented 
strongly  on  the  fact,  that  although  Road- 
Dight  was  in  court,  and  might  have  been 
called  to  contradict  the  prisoner's  state- 
ment, the  counsel  for  the  prosecution  did 
not  think  fit  to  put  him  in  the  box,  from 
which  the  jury  were  asked  to  infer  that  the 
prisoner's  statement  was  well  founded,  and 
that  he  acted  as  the  servant  of  Roadnight, 
and  without  any  guilty  knowledge  that 
the  Iambs  were  not  his  property.  The 
Recorder,  who  presided,  adopted  the 
learned  counsel's  suggestion,  that  Road- 
night ought  to  have  been  examined  for  the 
proiecutlon,  and  the  jury,  probably  in- 
fluenced veiy  much  by  this  circumstance, 
acquitted  the  prisoner.  it  afterwards 
turned  out  that  Roadnight  attended  the 
trial  in  pursuance  of  a  subpoena  served  on 
him  by  the  solicitor  for  the  prisoner,  and 
when  this  fact  was  disclosed,  the  Recorder 
appears  to  have  felt  that  in  summing  up 
he  had  attached  undue  weight  to  the  fact 
that  Roadnight  was  not  called  for  the  pro- 
secution, and  he  complained  that  an  advan- 
tage had  been  taken  of^  the  jury,  and  that 
the  court  was  deceived  by  the  prisoner's 
counsel. 

Now,  with  every  inclination  to  defer   to 
the  learned   Recorder,  we  must  be  per- 
mitted to  express  our  doubts  whether  the 
judicial  rebuke    which    he   administered, 
and   which    has    been    made  a  text  for 
many  severe  remarks,  was  justly  merited. 
Whether  Roadnight  was  subpoenaed  at  the 
instance  of  the  prosecutor,  or  by  the  dili- 
gence of  the  prisoner's  solicitor,  can  make 
no  material  difference  in  the  merits  of  the 
case.    He  was  in  attendance,  and  might 
have  been  called  upon  by  either  party. 
The  question  was,  which  party  ought  fairly 
(       to  have  been  expected  to  examine  Road- 
I       lught  as  a  witness  ?     The  prisoner  made  a 
statement,  which,  if  correct,  was  consistent 
with  bnocence,  and  Roadnight  might  have 
%      affirmed    or    contradicted    the    prisoner's 
ttatement.    To  have  affirmed  the  prisoner  s 
statement,  however,  Roadnight  must  have 
■       admitted  that  he  had  committed  a  felony, 
I      vlulst  in  contradicting  the  statement  he 


would  have  discharged  himself  from  the 
imputation  of  being  concerned  in  the 
robbery,  and  at  the  same  time  demolished 
the  alleged  defence.  The  counsel  for  the 
prosecution  advisedly  declines  putting  a 
witness  into  the  box  under  such  circum- 
stances. Is  not  this  a  legitimate  topic  for 
observation  on  the  part  of  the  prisoner's 
counsel  ?  But  the  observation  would  have 
lost  half  its  force  if  the  witness  had  not 
been  present.  The  prisoner  s  advisers  had 
taken  the  precaution  of  enforcing  the  at- 
tendance of  Roadnight,  before  his  counsel 
challenged  those  who  conducted  the  prose- 
cution to  place  him  in  the  box.  Had  this 
been  formally  announced,  we  cannot  con- 
ceive that  it  would  have  told  unfavourably 
for  the  prisoner.  It  would  have  demon- 
strated Uiat  the  prisoner  was  not  afraid  of 
the  production  of  a  witness  whose  testi- 
mony, if  credible,  might  falsify  the  state- 
ment on  which  his  defence  rested.  To  en- 
title his  counsel,  however,  to  announce  the 
fact  that  the  prisoner's  solicitor  had  sub- 
poenaed Roadnight,  he  must  be  prepared 
with  evidence  to  support  the  assertion,  and 
the  production  of  such  evidence  would  have 
laid  his  client  open  to  the  disadvantage  of 
a  reply  from  the  prosecuting  counsel.  Mr. 
Ballantine>  judiciously,  as  we  conceive* 
omitted  to  state  by  whom  Roadnight  was 
subpoenaed.  For  this  he  is  charged  with 
something  unworthy — with  a  trick  and  a 
deception.  We  are  at  a  loss  to  see  in  what 
the  deception  consisted.  He  mis-stated 
nothing.  He  referred  to  the  corporal  pre- 
sence of  Roadnight,  and  asked  why  is  he 
not  called  for  the  prosecution  ?  Whether 
the  Crown  Office  subpoena  was  put  into 
Roadnight's  hand  by  the  solicitor  for  the 
prisoner,  or  the  solicitor  for  the  crown,  was 
immaterial,  and  affisrded  no  reply  to  the 
question  put  by  the  prisoner's  counsel. 
The  head  and  front  of  Mr.  Ballantine's 
offending  appears  to  be,  that  he  omitted 
formally  to  state  an  unimportant  fact, 
whicli,  if  it  had  any  effect,  tended  favour- 
ably to  his  client.  Surely  he  was  not 
bound  to  do  so.  Let  us  add,  that  whilst  it 
is  most  desirable  that  the  members  of  the 
bar  should  conduct  themselves  with  uni- 
form deference  and  respect  to  those  placed 
in  judicial  authority,  and  scrupulously  ad- 
here in  all  their  statements  to  tlie  truth,  it 
behoves  the  bench  to  be  most  guarded  and 
cautious  in  reflecting  on  the  motives  and 
conduct  of  those  practising  before  them. 
A  censure  pronounced  under  such  circum- 
stances carries  with  it  the  weight  of  the 
judge's  station  superadded  to  the  opinion 
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of  the  individual.  A  hasty  or  ill-fcmnded 
reproof  administered  under  such  circum- 
stances amounts  to  a  judicial  indiscretion, 
and  maybe  productiveof  greater  injury  than 
could  have  been  intended  or  designed. 


COSTS  UNDER  THE  SMALL  DEBTS 
ACT,  (8  &  9  Vict.  c.  127> 


A  JUDICIAL  opinion  has  been  given  by 
Vice-Chancellor  Sir  Knight  Bruce,  as  to 
the  proper  construction  to  be  put  upon  the 
3rd  section  of  tlie  Act  «  for  the  better  se- 
curing the  Payment  of  Small  Debts,"  in 
reference  to  a  matter  on  which  great  doubt 
and  uncertainty  has  hitherto  prevailed. 
As  under  the  late  act,  10  &  11  Vict.  c.  102, 
the  Small  Debts  Act  is  in  future  to  be  ad 
ministered  by  the  Commissioners  of  the 
Insolvent  Court,  and  the  judges  of  the 
several  County  Courts  throughout  the 
kingdom,  it  is  desirable  that  our  readers 
should  be  in  possession  of  the  learned 
Vice-chancellor's  views  upon  a  question 
admitted  to  be  one  of  some  difficulty. 

Tlie  1st  section  of  the  Small  Debts  Act 
provides,  that  if  any  person  is  indebted  in 
a  sum  under  20/.,  besides  costs  of  suit,  by 
force  of  any  judgment,  the  creditor  may 
obtain  a  summons  from  any  Commissioner 
of  Bankruptcy  for  the  district  in  which  the 
debtor  lives,*  and  the  debtor  appearing  be- 
fore the  commissioner  shall  be  examined, 
&c« ;  and  it  shall  be  lawful  for  the  commis- 
sioner  to  make  an  order  on  the  debtor  for 
the  payment  of  his  debt  by  instalments  or 
otherwise,  and  if  he  shall  not  pay  the  same 
at  such  time  as  the  commissioner  shall 
order,  the  commissioner  may  order  the 
debtor  to  be  committed  to  gaol  for  any 
term  not  exceeding  40  days.  In  this 
section,  it  will  be  observed,  that  no  men- 
tion is  made  of  any  costs  other  than  the 
'<  costs  of  suit,"  which  are  the  costs  in 
curred  in  the  action,  and  ascertained  be- 
fore final  judgment  is  signed.     The  3rd 


'  By  the  act  of  last  session,  (10  &  11  Vict, 
c.  102,)  the  jurisdiction  of  the  Courts  of  Bank- 
ruptcy under  this  act  is  transferred  to  the  In- 
solvent Court,  where  the  debtor  has  resided  for 
six  calendar  months  within  anj  parish  the 
chnrch  of  which  is  not  mom  than  30  noies 
tern  the  General  Poet  Office,  and  lo  the 
Coun^  Courts,  in  all  casas  where  the  debtor 
resides  elsewhere*  and  has  resided  for  six  calen- 
dar months  next  inmiediately  preceding  the 
time  of  the  apptication  in  the  aistrict  of  the 
County  Conrt  to  which  the  plaintiff  shall  apply. 
See  the  statute,  section  6,  34  L.  O.  311. 


section,  however,  enacts,  *'  that  any  perBan 
imprisoned  under  the  act,  who  shall  hare 
paid  or  satisfied  the  debt  or  demtrnd,  or  the 
instalments  thereof  payable,  and  eoitt  re- 
morning  due  at  the  time  of  the  order  «f 
imprisonment  being  made,  and  ali  mh^e- 
quent  coats,  shall,  upon  entry  of  payment 
indorsed  on  the  order  of  imprisonment,  be 
discharged.**  The  proceeding  before  tfce 
commissioner,  upon  an  application  for  an 
order  for  payment,  was  necessarily  attended 
with  some  expense,  and  when  an  order 
was  made  to  pay  by  instalments,  that  ocder 
disresarded,  and  a  warrant  of  commitmeat 
issueS  and  executed,  the  costs  were  pro- 
portionably  increased.  The  question,  there- 
fore, arose  in  various  cases,  whether  a  con- 
tumacious debtor,  committed  to  prison 
under  the  commissioner's  warrant,  was 
bound  to  pay  any,  and  if  any,  what,  propor- 
tion of  those  costs,  under  the  words  of  the 
8rd  section.  The  Bankrupt  Commis- 
stODcrs,  although  frequently  appealed  to 
upon  the  subject,  did  not  feel  themselves 
called  upon  to  decide  what  was  the  true 
construction  of  the  3rd  section,  and  no 
judicial  opinion  appears  to  have  been  pro- 
nounced upon  it,  unril  the  case  of  Exp(0ie 
Shudtard,  in  re  Archer,^  came  before  Shr 
J.  L.  Knight  Bruce.  In  that  casew  a  war- 
rant was  issuedf  and  threatened  to  be  en- 
forced, unless  a  sum  of  about  11.  was  paid 
for  costs,  upon  which  the  debtor  (Shodiard) 
paid  the  sum  demanded  under  protest,  to 
avoid  being  sent  to  gaol,  and  applied  ibr 
redress  to  the  Court  of  Review.  It  does 
not  appear  from  the  report,  that  any  ques- 
tion arose  as  to  his  Honour's  jurisdiction  to 
determine  a  matter  arising  under  the  Small 
Debts  Act,  and  both  parties  agreed  to  treat 
the  matter  as  an  application  to  tax  the 
costs  claimed  by  Mr.  Archer,  the  soHotcr 
of  the  judgment  creditor.  The  princi^e 
upon  which  the  bill  should  be  taxed,  with 
reference  to  the  language  of  the  3rd 
section,  was  discussed,  however,  and  the 
Vice-Chancellor  (after  consulting  Mr. 
Commissioner  Fane)  expressed  his  opioioii 
that  the  words  "costs  remaining  due  at 
the  time  of  the  order  ^  of  imprisonment 
being  made,"  meant  the  costs  mentioned  in 
the  coBmiisstoner*s  order  for  payment,  msd 
which  were  incurred  before  the  applicatioii 
for  such  order;  and  that  the  words,  "all 
subsequent  costs,"  meant,  the  costs  in- 
curred by  reason  of  the  debtors  default  in 
pa3nnent  pursuant  to  the  order  made  hf 


*  Reported  16  Law  Jour.  p.  6,  Bankrnptey 
Cases. 
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tke  awunlssioner.  According  to  this  con- 
stFOGtioa*  at  we  coviireheiid  U,  the  coats 
iMPrrfd  by  •  plaintiff  batmen  inal  judg- 
neat  mid  defeak  in  fSLjwmai  under  aa 
offier»  wfaidi,  of  oewse,  include  the  coite 
of  the  flmpKcBtion  fbr  nn  order  for  fsjmff^ 
cmmot  be  enforced  agatust  the  debtor  in 
9^7  event.  By  the  defective  state  of  the 
law|  these  coats  are  thrown,  j»ot  upon  the 
osntimadeiis  deblor^bntiqwD  the  diligent 
creditor,  a  result  the  injualloe  of  W'bioh 
does  not  require  to  be  enlarged  mpom. 


fTOTICES  OF  NEW  6OOKS. 

JnJaafytical  DigeM  qfS$Uct0d  Practice 
CflMWft  decided  i*  the  Common  Imp 
(kmrtg,  to  ninilj^  Ihrm,  l8A7j  mmmsfmP 
imder  Me  aevero/  Beads  t/Pnwtke.fir 
Ike  FaeUify  qf  Reference.  By  Richard 
Morris,  of  the  Middle  Temple,  Bar 
riiier-atp-Iiaw.  London:  Stevens  and 
Norton.     1847.     Pp.  3W,  litxiiii, 

OvR  readers  are  aware  that  "  The  Ana- 
ijtical  Digest  of  Cases  Reported  in  all  the 
CoQcts,'*  which  had  be«i  for  many  years 
jNiUifibed  ac|ierately,  waa  |vo  years  1^0  ip- 
oorporated  into  the  Li^  Ohserwei,  upon 
a  plan  wlnoh  ^ypeavod  10  be  not  only  de- 
dnMe  for  the  purpose  of  convenient  snb- 
divwoD,  but  affording  to  the  reader  the 
means  of  easy  reference;  eaoli  section' 
Qoa^sing  one  ^entire  subject,  vi«^,-^« 
Priariplea.  S.  Pleadii^,  3.  Pfnotioe.  4. 
fiiMence,  &c^ 

Siia  plan  *  appears  to  have  struck  Mr. 
Morris,  the  present  anther,  as  a  useful  one, 
ferheaVitcfsthat 

^Tbe  design  of  the  pieiant  Digast  has  been, 
la^nadiaKleetian  of  oaass  conaectad  whh 
IhafncCieeof  the  jooounon  law  oourts,  with 

and»  in  that  partienlar,  to  obnote  an 
e  inddeBtal  to  the  anangement  of 
esMmg  DipmiSs  which  embrace 
«th  pmetice  ie^^  dctaile  gmeraOg.     With 
to  ^le  efaHfiiled  'arrangement  of  the 
imatter,  ooopled  with  iha   Ana&jftieal 


adopted,  ii%en  gaaentty  tinderatoodky  idie 
profession,  w81  he  didy  «q|ipreeiated,  and 
that  future  digests  will  be  compiled  on  a 
similar  footing. 

Wease  gratified  that  the  arrangement 
adopted  in  the  Legal  Observer  has  fhu$ 
feiX  been  approved  by  the  learned  compileK 
of  the  present  work,  which  comprehends 
the  Practice  of  the  Common  Law  Courts, 
aqd  tskes  ia  sufficient  df  the  past  decisions 
on  that  subject  to  form  a  very  useful  book 
of  reference  in  the  office  of  the  practitioner. 
The:  sol:^t8  comprehended  in  the  volume 
are  arranged  in  alphabetical  order  ai 
follow  :— 

Abatement  of  Suit.  Admission  of  Docu- 
ments. Affidavit.  Amendment.  Appearance. 
ArlntDation.  Arrest.  Attadiinent.  Atfeonaey. 
Award.  Bail.  BiUof  iEs^captions.  Certificate. 
Cognovit.  Computation  of  Time.  ConaoU- 
dation  of  Actions,  Costs.  Declaration.  De- 
murrer, IKsconlnnuanee.  'Distringas.  Eject- 
ment. Ikvem^  Eaecution.  InfHior  Gsurfes. 
iDspectieiL  of  Doooanents.  .Interpleader,  Ir^ 
fc^i>nki|i^«  Judgment.  Jupry<  Motions.  Neat 
Trial  KiaiPrius.  NoUe  Pi^jsequi.  NonPcoiB, 
Nonsuit.  Notice  of  Action,  of  Trial,  and  to 
Produce.  Nul  tiel  Record.  Office  Coj^, 
Order  of  Judge.  Outlawry.  Oyer.  Particu- 
lars of  Demand.  Pauper.  Pleading.  Prisoner. 
IVocheinAmy.  Recegniaance.  Record.  Bidaa. 
Sheriff.  Setting  aside  or  Staying  PnMseedings. 
Special  Case.  Taxation.  Term's  Kotioe. 
VoQue.  Verdict.  Warrant  of  Attorney.  Wit.- 
ness.    Writ.    Writ  of  Trial. 


VACANCY   IN    THE 
TAXING  MASTER  IN 


OFHCE    OF 
CHANCEE¥. 


;&e  eompiUr  k  led  <to  hope  the  work 
vill  be  isvnd  to  awwrnr  the  purpose  eon- 


We  have  no  dodb(|the  arrangement  here 


*  We  are  thus  enabled  to  place  before  the 
insdliooar  all  ^  caaea^  within  a  certain 
IMSied,  iqMm  aoy  lopic  oi  his  invest^i^tion^ 
litth  frfennces  to  ihe  antboritiei  cited  in  the 
}ii9gmentB.  The  student,  also,  instead  of  a 
ariscplhnaops  o<Asctiom  of  d^ciaiosui  on  all 
I  of  anbiects,  jspnaeatefl  wlBiaiynserirf¥e 
i  readable  article. 


<G«oa0B  Gatty,  Esq,,  one  of  Ae  T^i^r 
ing  Masters  in  the  Court  of  Chanoeitr«4Hyft' 
ing  resigned  his  office,  a  vacancy  has  oc- 
curred, which  it  ia  in  the  gift  of  the  Lord 
Chancellor  to  fill  up  by  the  appointment  of 
a  solicitor  of  12  pears  standing.  The  salary, 
it  will  be  recollected,  is  2,000/.  a  year. 

The  fittitovs'  Fee  Food,  which  is  oharged 
with  Mr.  Galty'aoQiyipensaftion,  will  suffer 
by  thia  resignation  to  the  extent  of  about 
MO/,  a  year  only.  'It  was  erroneomte 
supposed  by  iBome  persons  that  the  whole 
salary  waa  d^docted  from  the  comp^sar 
tion,  but  the  difference  will  b^  of  mAO 
wmmt  10  the  fund*  tboMgh  la^ge  |»  ithe 
lateMasfeee.  fiewillieceive  4^4242. 14MW- 
ayaar,  instead  of  7,2g2/.  I9s.  Id.,  aoaordr 
iBgto  the  Order  of  6di  Dec  1648.^ 

*Oii8  is  one  of  the  thefew  appointiiieBtq, 
both  honourable  and  Incmtive,  to  whid 
aolioitor0;^«  ^digible. 


'  See  27  L.  0. 134. 


6      BMmanired  Re^gna^oik  of  hi.  DemMUr-^Ckmri  qf  Remw.-^YeooU  SnuM  Debt  Court. 


^RUMOURED  RESIGNATION  OF 
LORD  DENMAN. 

It  was  currently  reported  in  West- 
minster Hall>  on  the  first  day  of  Term, 
that  the  noble  and  learned  Lord  Chief 
Justice  of  the  Queen's  Bench,  having  pre- 
sided in  that  court  for  a  period  of  fifteen 
years,  had  intimated  some  disposition  to  re- 
tire, and  that  his  successor  would  probably 
be  Lord  Campbell.  We  have  been  unable 
to  trace  the  rumour  to  any  su£Bcient 
authority,  and  believe  that  its  confirmation 
would  be  received  with  regret  by  the  pro- 
fession as  well  as  the  public. 


BUSINESS  OF  THE  COURT  OF 
REVIEW. 

Wb  understand  that  the  appointment 
ofVice*ChanceIlor  Wigram  as  judge  in  mat- 
ters of  Bankruptcy,  as  stated  in  a  late  num- 
ber, (34  L.  O.  579,)  was  made  in  reference 
to  his  position  as  Vacation  Judge  in  Equity, 
as  a  temporary  arrangement,  to  prevent 
inconvenience,  and  not  with  any  intention 
of  transferring  to  him  the  business  formerly 
transacted  in  the  Court  of  Review.  That 
Court,  as  our  readers  are.  aware,  was 
abolished  by  the  recent  statute,  10  &  1 1 
Vict.  c.  102,  but  the  jurisdiction  will  con- 
tinue to  be  exercised,  as  before  the  pass- 
ing of  the  act,  by  Vice-Chancellor  Knight 
Bruce.  The  misapprehension  which  ex- 
isted in  the  profession-  on  this  matter  was 
adverted  to  by  Vice-Chancellor  Wigram, 
on  the  first  day  of  Term,  and  its  origin 
explained. 


YEOVIL   SMALL   DEBTS    COURT. 

[Before  E*  3f.  Carrow,  £59.,  Judge.] 
Andrews  v.  Hammond.    Oct.  23, 184/. 

This  was  a  case  under  the  Interpleader  Act, 
in  which  the  landlord  of  a  house  claimed 
priority  over  the  goods  of  his  tenant,  (William 
Nettleton,  of  Marston,)  which  goods  had  been 
seized  under  an  execution  issued  by  this  court. 
In  this  case  his  Honour  deliveied  judgment  in 
ihe  following  terms : — 

"This  was  an  application  made  by  the  high 
bailifi;  under  the  1 18  sec.  of  9  &  10  Vict.  c.  95, 
in  consequence  of  a  daim  for  a  year's  rent, 
made  by  the  landlord  of  the  house  occupied  by 
the  defendant,  in  respect  of  certain  goods  there- 
in taken  in  execution,  under  a  judgment  of  this 
court,  for  20/.  and  costs. 

'*  At  the  hearing  of  the  interpleader  summons 
it  was  not  disputed  by  the  execution  creditor 


that  the  rent  was  doe,  but  *it  was  contended 
that  the  107th  section  of  the  act  has  deprived 
landlords  of  all  the  pririleges  conferred  upon 
them  bv  the  8th  of  Anne,  c.  14,  s.  1,  and 
several  decisions  of  other  Coun^^  Courts  were 
dted,  in  which  the  rulings  ot  the  learned 
judges  appear  to  be  directly  at  variance. 

"  In  doerence  to  these  conflicting  opinions, 
I  thought  it  right  to  take  time  to  consider  this 
case,  and  the  result  of  my  consideration  is  to 
confirm  my  opinion  that  the  landlord  is  not  by 
the  latter  act  deprived  of  his  priority  over  the 
execution  creditor. 

" The  statute  of  Anne,  entitled  'An  Act  for 
the  better  Securi^  of  Rents,  and  to  prevent 
Frauds  committea  by  Tenants,'  in  providing 
'  for  the  more  easy  and  effectual  recovery  of 
rents,'  enacts,  that  no  goods  or  chattels  wnat- 
soever  shall  be  liable  to  be  taken  by  virtue  of 
any  execution,  or  any  pretence  whatsoever,  un- 
less the  partf  at  whose  suit  the  execution  is 
sued  out,  snail,  before  the  removal  of  such 
goods  from  off  the  premises  by  virtue  of  such 
execution,  pay  the  landlord  of  the  premises  the 
rent  due  at  the  time  of  taking  the  goods  and 
chattels  by  virtue  of  such  execution — not  ex- 
ceeding one  3rear's  rent. 

*'The  9  &  10  Vict.  c.  95,  s.  107,  enacU,  that 
so  much  of  the  statute  of  Anne  as  relates  to  the 
liabiUtiee  of  goods  taken  by  virtue  of  any  exe- 
cution, shall  not  be  deemed  to  apply  to  ffoods 
taken  in  execution  under  the  process  of  any 
court  holden  under  this  act. 

"  The  question,  therefore,  to  be  considered  is, 
what  was  the  UalnlUy  created  by  that  statute ; 
and  it  appears  to  me  that  the  difficulty  in  these 
cases  has  arisen  frt)m  the  use  of  the  word 
'  liabiUty;*  and  that '  non-liability'  or  'exemp- 
tion from  liability,'  would  have  more  clearly 
expressed  what  I  apprehend  to  have  been  the 
intention  of  the  leffislature  in  the  Coun^ 
Courts'  Act,  viz.,  £at  the  liability  of  such 
goods  was  an  exemption  from  liability  to  be 
taken  in  execution  until  after  the  execution 
creditor  should  have  paid  a  year's  reiit  to  the 
landlord ;  and  as  it  was  probably  considered 
that  the  continuation  of  such  an  enactment 
would  be  uniust  to  creditors,  and  productive 
of  great  fraud  in  cases  of  small  debtors,  whose 
rents  could  often  be  received  monthly  or  even 
weekly,  the  section  goes  on  to  enact  under  what 
limitations  the  land&rd's  rights,  conferred  by 
the  statute  of  Anne,  shall  be  protected— not,  as 
it  appears  to  me,  with  a  view  of  taking  away 
the  priority  given  by  that  statute,  or  repealing 
the  statute,  but  only  of  removing  the  obstadea 
in  the  way  of  an  early  sale  of  the  goods. 

"  For  this  purpose  it  enacts  that  the  landlord 
shall  deliver  to  the  baiUff  a  claim  for  the  rent 
in  arrear,  not  exceeding  four  weeks  in  weekly 
lettings,  or  two  terms  in  other  cases,  so  as  not 
to  exceed  in  any  case  one  year's  rent ;  and  if 
such  claim  be  made,  the  bailiff  is  to  distrain 
both  for  the  amount  of  the  execution  and  for 
the  rent,  and,  after  five  days,  may  sell  the 
goods. 

"  It  will  be  observed  that  this  act  takes  away 
firom  the  bailiff  the  obligation,  previously  im* 


Vints  to  the  Old  Lawffers.'^Aitornejf^  Admunons, 


pomd  upon  the  sheriff,  to  proride  for  the  pay- 
ment (d  the  rent  hefore  teUing  the  goods,  and 
the  consequent  necessity  of  his  ascertaining 
wliether  the  claim  for  rent  is  well  founded. 
Initead  of  that  duty  by  the  118th  section,  he  is 
entitled  to  call  upon  the  court  to  adjudicate  as 
to  tlie  validity  of  the  claim  made  (inter  aUaJ 
bj  my  landlord  for  rent  upon  goods  seized  in 
eucntion,  or  their  proceeds.  It,  therefore, 
appean  to  me  that  this  is  the  proper  course  for 
lum  to  take  in  all  cases  where  there  is  not  suffi- 
dent  property  to  satisfy  both  demands ;  and 
Aat  tnis  provision  is  expressly  intended  to  give 
the  landlord  an  opportunity  of  establishing  the 
dam  on  which  he  founds  his  right  to  priority, 
and  would  be  perfectly  nugatory  if,  uoon  esta- 
Uiilunff  it,  he  had  no  such  priority.  If  he  had 
none,  the  execution  creditoi^s  right  could  not 
be  ^ected  by  the  validity  of  a  claim  for  rent 
vfaich  would  only  be  a  debt  of  an  inferior  grade 
to  his  own;  as  I  think  it  could  hardly  be  in- 
tended that  the  landbrd  should  have  this 
opportunity  of  i>roving  that  the  goods  were  the 
property  of  a  third  person,  and  not  the  tenant, 
and,  therefore,  not  liable  to  be  taken  in  execu- 
tion for  the  tenant's  debts. 

"  An  argument  in  favour  of  the  orior  right 
of  the  execution  creditor  was  founaed  on  the 
latter  part  of  the  107th  section,  which  directs, 
in  case  of  replevin  being  made,  that  so  much 
only  of  the  goods  shall  be  sold  as  shall  satisfy 
the  execution  and  costs  of  sale.  But  it  must 
be  remembered  that  in  replevin  the  landlord 
has  seenrity  for  his  rent  in  the  sureties  to  the 
bond,  and  therefore  has  no  object  in  retarding 
unnecessarily  the  sale  of  the  ^oods  until  after 
the  determination  of  the  suit  m  replevin. 

For  these  reasons,  therefore,  my  judgment 
win  be  in  favour  of  the  claun  of  the  landlord, 
but,  in  consideration  of  the  difference  of  opinion 
upon  the  subject,  the  costs  will  be  divided  be- 
tween him  and  the  execution  creditor." 

[From  the  Skerbome,  Dimcaster,  and  Taun- 
ttm  Jtmmal.'] 


VISITS  TO  THE  OLD  LAWYERS. 


LORD   KBNYON. 

Mr.  Kbnyon  served  a  diligent  clerkship 
with  Mr.  Tomkinson,  a  solicitor  of  good  prac- 
tice at  Nantwich,  in  Cheshire.  His  services 
were  much  approved  of,  and  his  master  wished 
to  engage  him  as  a  partner,  but  they  could  not 
agree  on  the  terms.  The  clerks  of  that  day  did 
not  select  what  is  now  called  the  better  part  of 
practice,  leaving  all  drudgery  to  others ;  but 
one  of  their  accomplishments  was,  to  write  a 
good  hand  and  engross  papers,  wills,  and  deeds, 
and  thev  were  not  allowed  to  leave  the  engross- 
ing as  being  wholly  unworthy  of  an  articled 
clerk's  attention.  Clerks  do  not  know  that 
the  engrossing  of  a  well-drawn  will  or  deed 
would  amply  repay  them  with  the  information 
it  contained,  and  tne  manner  in  which  the  fisicts 
are  stated  and  in  which  the  object  of  the  deed 
is  expressed. 

Time  rolled  on, — Mr.  Tomkinson's  clerk  be- 
came successively  and  deserve<Uv,  Queen's 
Counsel,  Master  of  the  Rolls,  and  dmef  Justice 
of  England. 

While  Lord  Kenyon,  as  Chief  Justice,  was 
sitting  at  Nisi  Priiu,  engaged  in  the  bustle  and 
hurry  of  a  cause,  Mr.  Tomkinson,  then  an  old 
man,  was  called  as  a  witness  to  prove  a  deed. 
Lord  Kenyon  did  not  know  it  was  his  old 
master.  The  deed  was  proved,  and  Lord 
Kenyon  requested  the  old  gentleman  to  read 
the  aeed;  he  was  confused  and  flurried,  and 
read  tlie  deed  vnth  some  hesitation.  Lord 
Kenyon  told  the  witness  that  if  he  could  not 
read  the  deed,  he,  the  Chief  Justice,  would 
read  it  for  him,  which  he  did  in  a  very  fluent 
way.  Tlie  old  master  was  ruffled,  sat  down, 
and  whispered  to  a  friend  who  sat  next  him, 
"  H«  may  weU  read  it,  for  he  engrossed  it  him- 
self^ while  he  was  in  my  office !'' 


ATTORNEY'S  ADMISSIONS. 


Michaelmas  Term,  pursuant  to  Judged  Orders 
[See  the  previous  lists,  34  L.  O.,  pp.  221, 266.] 


Qerks*  Names  and  Besidences. 

Alderson.  FhiHp  Robert,  53,  Gloucester  Place, 
Portman  Square;  Risby;  and  Park 
Street  

Bufridge,  Arthur,  Bradford;  and  Yeovil 

Byan,  wOliazn  Henry,  80,  Bishopsgate  Street ; 
Church  Row ;  and  Islington 

Hinton,  Richard  Thomas,  Wenlock 


To  whom  Articled,  Assigned,  ^c, 

James  Sparke,  Bury  Saint  Edmund's 

George  B.  Gregory,  Bedford  Row 
Thomas  Lyon,  Yeovil 

Richard  John  Bridges,  Bristol 
"umphrey  Hi  "       "»    ^    ' 
Robert  Hen 

ihn  Lowrey, 

Hen.  A.  de  Medina,  Thavies'  Inn 


Humphrey  Hinton,  Wenlock 

Robert  Henir  Baines,  Yerulam  Buildings 
Jolm  Lowrey,  North  Shields 


Lowrey,  Frederic,  23,  Weston  Place,  Pancras 

Bioad        •        ...... 

Story,  Joha  Mellor,  50,  Lincoln's  Inn  Fields, 

mnA  Heniingfield    *  • 
Templeman,  John  Marsh,  jun«,  Crewkeme      • 
Wdpole,    WilBain   Sturman,   22,  Clarendon 

-^  Norwich;  and  Beyton  Lodge.  Jonas  Walpole,  Northwold 


John  Birks,  Hemingfield 

John  M.  Templeman,  sen.,  Crewkeme 


Superior  Courts:  JCord  Cfhanoelhr. 
RECENT   DECISIONS   IN  TIfr  SUPEWIOR   COURT^ 

REPORTED   BY   BAWUBTXBS  OP  THE  SSVBSA^L  COUftTS,  VIZ.  l— 


•'i^^^^^^^^\^'^s^^^^^^^*^^^t0^A^^%S^^^^^^^>*^^^/^ 


Groom  v,  SHfaon,    Nov.  2  &  3, 1847. 

VAOATiNG     INROLIf»I9T    OP     DBCRBB. 

Service  of  notice  of  an  order  for  rehearinff  the 
cause  trill  not  prevent  the  inrolmmt  of  the 
decree.  The  order  must  be  passed,  entered, 
and  served  before  the  docquet  has  been 
signed, 

Mr.  Rolt,  with  whom  w«b  Mr.  Terrell,  madr 
the  prescsnt  motion,  whieh  wm  in  the  saioye  of 
an  original  appHcatioD,  for  vacating,  under  the 
following  circumstances,  the  inrolment  off  the 
decree  pronounced  in  this  cause  by  the  Vice- 
Gfamcellor  of  England.  On  the  7th  of  July 
lasC^  the  decree  was  left  with  the  ChanceUoPe 
secretary,  for  his  lordship's  fiat  for  its  inrol- 
ownt  A  caveat  having  been  previously  en- 
tered, the  fiat  was  suspended  for  2S*day6,  viz*, 
until  the  5th  of  August  following.  Notice  of 
the  defendant's  intention  to  ap^  had  also 
been  given  to  the  phuntiff's  solicitor.  On  th« 
%d' of  August,  a  petition  of  appeal  was  pre** 
sented  by  the  defendant,  and  the  fiat  for  rehear- 
isg  affixed  on  the  same  day.  The  petition 
answered  by  his  lordship's  secretary  on  the 
3rd,  and  the  order  to  set  down  the  appeal  for 
shearing  was  left  with  the  registrar  on  the  4th, 
the  common  undertaking  given  for  payment 
of  die  costs,  uid  the  usual  sum  of  201,  de* 
p0»lted.  As  this  order  could  not  be  passed 
and  entered  before  the  next  day,  the  defendant, 
between  9  and  10  o'clock  on  the  folloiwing 
morning,  gave  notice  to  the  plaintiff,  that  the 
order  for  rehearing  had  been  obtained,  and 
that  it  would  be  duly  served  as  soon  as  it  could 
be  passed  and  entered.  About  1 1  o'clock  on 
the  same  morning,  his  lordship  affixed  his 
signature  to  the  docquet  of  inrolmenty  and  be- 
tween 12  and  1  o'clock  on  the  same  day,  the 
order  for  rehearing  having  been  duly  passed 
and  entered,  was  served  upon  the  pkintio's  so- 
licitor. Under  these  circumstances,  the  learned 
counsel  submitted  that  the  inrolment  would  be 
vacated;  and  they  referred  to  Robinson  v. 
Newdick,  3  Mer.  13. 

Mr.  James  Pother  <^ipo8ed  the  motton».  and 
urged  that  not  only  must  the  petition  for  re« 
hearing  be  presented  and  answered,  but  the 
order  for  rehearing  must  also  be  passed^  enw 
tered  and  served,  and  that  seivice  of  notice  that 
such- order  had  been  obtained'  was  not  suffi- 
cient.  Dearman  v.  WfOi^  4  MyL  k  Cr.  560 ; 
Stevens  v.  Quppy^  there  rdeited  ter;  Bamet  v. 
^tbon,  1  Russ.  &  MyL  486. 

Mr.  Amphlett,  on  the^  sem*  atU,  oiled 
Wardle  v.  Cmier,  1  Myl.  &  Gr.  261; 

Mr,  Rolt,  in  reply,  contended  that  the  order 
for  rehearing  had  m»  MatHj 


the  docquet  for  inrolment  had  been  signed,  aady 
that  the  plaintifiT  had  received  notice  of  it. 

Nov,  3.  The  Lord  Chancellor,  after  referring 
to  the  case  of  Robinson  v.  Newdtck,  and  die* 
tinguishii^  it  from  the  present,  remarked,  that 
the  casee  and  practice  nad  been  reviewed  by 
him  in  Dearman  v,  Wyoh,  (supr^,)  where  lie 
had  laid  down  a  principle  from  which  he  mw 
not  now  inclined  to  depart.  He  thou||[ht  there* 
was  no  foundation  for  the  present  motion,  and 
that  it  must  be  dismissed  with  costs. 


Kf*cr  V.  Figker.     May  22, 1847. 

BVIDBNCK  OF  INSOLVBNT   PLXISTTirF. 

A  plaintiff  who  has  become  insolvent  dwringt 
the  suit  cannot  be  exmnmed  by  his  asmgnrnt^ 
as  a  ufitness  in  their  bill  of  revivor  and  swi^ 
plement  in  the  cause* 

THidwas  an  appeal  from  Vice-ChanceUar 
Wigram,  and  the  case  is  reported  in  die  laost 
volume  of  the  Leg.  Ob.,  p.  597,  where  hia  Ho* 
noui^s  judgment  will  be  found  at  length. 

Mr.  /.  Russell  and  Mr.  Sidney  SmU^  ap- 
peared for  the  plaintifiFs,  and  argued  in  sapport 
of  the  motion.  In  addition  to  the  cases  men- 
tioned in  the  above  report,  {suprh,)  tbey 
referred  to  Goss  v.  Tracy,  1  P.  Wms.  287,  and 
Haws  v.  Hand.  2  Atk.  615. 

The  Lord  Chancelior,  without  hearing  Mr. 
Bagshawe,  who  opposed  the  motion,  said,  that 
the  only  point  for  consideration  was  the  pme- 
tice  of  the  court,  which  was  founded  upon  tlie 
plaintiff  being  still  a  party  to  the  record,  amd 
not  because  he  was  objectionable  on  the  groamd 
of  interest.  No  cases  had  been  produced  in 
which  a  co-plaintiff  had  been  permitted  to-  he 
eaamined  by  and  for  a  co-plaintiff.  There  vece 
several  cases  against  it.  Lord  Denman's  Act, 
(6  &  7  Vict  c.  85,)  had  nothing  whatever  to  do 
with  it.  The  practice  that  no  party  to  the 
record  could  give  evidence  had  oeen  settled 
ever  since  1786,  when  it  was  held  to  be  so  in  a 
case  of  bankruptcy  which  would  be  more 
favourable  than  in  tiie  present  case  of  in- 
solvency. •  In  the  case  alluded  to«  {Hewateou 
v..  Tookof,  2  Dick«  7990  Lord.  Kenyon,  when 
Master  of  the  Rolls,  had,  in  the  first  inatanoe, 
allowed  a  motion  £Dr  such  an  ezaminatioBy 
upon  the  authority  of  a  case  of  TVoughtou  v» 
Getleyj  but  from  the  report  of  the  case  by  Mr. 
Dickens  before  Loed  Thurlow,  it  appeared  that 
his  lordship  reprobated  the  decision,  as  all  rule 
and  principle  were  against  it.  Many  caaei  ia 
Dickisus  were  open  to  objectbn,  but  in  many 
he  investigated  the  practice^  and  seporttd  it  t» 
the  court,  and  these  eases  have  uwaya  been 
conuderad  vukj  vakiable..  Ihia  was  one  off 
them.  &&  Aoir  V.  JttibHMon^  2  Coi,  2gfl^  and 
wUch  ocoanad  use  whcb  ArmtdMBthoitd 
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Kenyon  thought  it  necessary  to  strike  out  from 
the  nil  the  name  of  the  plaintiff  whose  evidence 
m  nqiared,  and  he  must  therefore  have 
thoB^t  that  the  e^ence  could  not  be  received 
wUtet  flodi  plaintiff  was  a  party  to  the  record. 
Hii  lordship  then  remarked,  that  the  |)rinciple 
WH  not  merely  foonded  upon  a  decision  of 
Loid  Thnrlow  and  Lord  Kenyon,  but  was  esta- 
bliiked  by  a  long  coarse  of  practice.  He  could 
not  depsvt  firom  the  practice  of  the  court  which 
had  been  established  for  sixty  years,  and  he 
rclDsed  this  motion  wi^  costs,  because  there 
was  a  decided  case  against  it,  and  because  he 
dMragfat  it  was  contrary  to  the  practice  of  the 

OOOItk 


WiaXU  Cmict 
Ottltjf  V.  Gray,  Dec.  1, 1846,  and  Aug.  3, 1847< 

COSTS. 

Where  a  suit  was  prolonged  for  the  sake  of 
the  costs,  after  the  question  in  dispute  be- 
tween the  parties  had  in  effect  been  decided, 
the  eomrt  refused  to  give  costs  on  either 
side. 

Tkis  suit  was  instituted  for  the  purpose  of 
obtaming  payment  of  the  amount  due  upon  a 
poiiqr  of  iasnnnce  effected  is  the  Protector  In-^ 
snanee  Office,  on  the  life  of  the  plaintiff's 
hcQiha,  and  which  had  beenasngned  to  the 
plaintiff  by  way  of  security.  The  poticy  was 
oftciedin  Jniy,  1836,  and  in  February,  1842, 
die  pkintiff  gave  notice  to  the  office  of  its  being 
deposked  whh  him,  and  shmtly  afterwards  the 
anigament  was  made,  by  n^ich  it  was  declared 
tfaat  tbe  receipt  of  the  filaintiff  should  be  a  full 
(fiecfaarge  lor  any  monies  that  might  bebome 
payable  ia  respect  of  the  policy,  and  that  it 
mild  not  be  necessary  for  Uie  office  to  have 
die  concnirenoe  of  any  other  party  for  any 
p^ments  that  might  be  made  by  the  directors 
<m  accmmt  of  it.  In  May,  1843,  the  brother 
died,  having  left  a  will  and  appointed  an 
eaoKator,  and  in  about  a  month  afterwards  the 
pUnliff  applied  for  payment  of  the  amount  due 
tathe  potiey,  and  at  uie  same  time  fnmbhed 
die  office  with  a  copy  of  the  assignment. 
Smmal  letters  then  passed  between  tiie  solid- 
tors  for  the  plaintiff  and  the  office,  and  idtt* 
natdythe  office  refused  to  satisfv  the  daim 
wil^hDat  havinp^  a  discharge  from  the  executor, 
whwwwpon  the  present  suit  was  instituted.  At 
6nt  fte  caeeator  was  not  made  a  party»  bi^  he 
aas  afterwards  broaght  befofre  we  court  by 
■BppieBMBitaA  bill,  and  the  objection  mads  by 
tba  office  being  thus  removed,  the  only  qnestion 
va%  imon  wbmn  the  costs  of  the  suit  should 

Mr.  Kmdarsieg  and  Mr.  Heail^iM,  for  the 
lUnliff;  isnn(btd,  that  as  a  full  copy  of  the  as- 
signment was  furnished  to  the  office,  and  that 
esntaiaiwl  an  afoeolota  dtecharge  for  any  pay- 
aMat  Atj  migiit  make  in  respect  of  the  policy, 
thsrewBs  BO  pnteneefar  their  rsquiriag  the 
coBeoRflBoe  of  the  executor. 

Mr.  IWwer  aad  Mr.  Stevea^  coatri,  ui^ged,^ 
that  as  the  policy  was  a  mere  cAo^e  la  ttctien^  it 


was  not  assignable,  and  that  the  office  would 
not  have  beoi  safe  in  complying  with  the  plain- 
tiff's request.  The  question,  as  regarded  the 
costs,  was,  who  was  right  and  who  wrong  at 
the  filing  of  the  bill  ?  {Bushman  ▼.  Morgan,  5 
Sim.  635,)  and  that  question  was  answered  in 
favour  of  the  defendants  by  the  fact  of  the 
plaintiff  having  sidisequently  made  the  executor 
a  partyto  the  smi. 

The  MaHsr  of  the  Rolls  said,  the  only  ques- 
tion was  as  to  the  costs  of  the  suit.  His  lord- 
ship then  stated  the  facts  of  the  case  and  con- 
tinued:— The  letters  were  not  quite  such  as 
might  have  been  expected  on  the  part  of  the 
office ;  there  was  some  reserve ;  but  in  the  end 
they  only  required  a  concurrent  discharge  from 
the  executor.  On  the  part  of  the  plaintiff  it 
was  said,  tfaat  according  to  tbe  construction  of 
this  deed,  in  which  assifirnment,  and  trust,  and 
mortgage  wei;e  combined,  the  concurrence  of 
the  executor  was  unnecessary,  and  the  suit  was 
instituted  on  this  foundation.  It  was  dear, 
however,  the  bill  was  filed  in  error,  for  the 
original  claim  was  given  up,  and  a  supple- 
mental bill  was  filed  making  the  executor  a 
part^.  Then  it  was  said,  the  plaintiff  refused 
to  give  an  indemnity  on  the  ground  of  its  bind* 
ing  up  the  assets ;  but  there  could  be  no  sudi 
binding  up  if  there  were  no  risk.  His  lordship 
added,  he  thought  the  suit  might  have  been 
avoided,  but  he  would  look  through  the  plead- 
ings and  evidence  before  deciding  the  question 
of  costs. 

August  2nd.  Lord  Longdate,  after  recapitu- 
lating the  facts  of  the  case,  said,  that  when  the 
supplemental  bill  was  filed  to  bring  the  execu- 
tor Defore  the  court,  the  question  between  the 
parties  was  really  at  and  end.  The  subsequent 
continuance  of  tne  suit  was  only  for  the  sake  of 
victory  and  for  costs.  He  had  deferred  judg- 
ment for  a  long  time,  in  the  hope  that  the 
parties  would  come  to  some  arrangement,  but 
as  they  had  not  done  so,  he  should  order  pay^- 
ment  of  what  was  due  on  the  policy,  and  give 
no  costs  on  either  side. 


^fce'C^sncelUrr  Utitg^t  Sruce. 

Por*er  v.  Constable,  Same  v.  Sturgis.   July  15, 

1847. 

SUPPLBMSNTAL    BILL.  — INSOLVENT. — 
ASBK^KBB. 

Where  a  supplemental  bill  had  been  filed 
against  the  general  assignee  of  insolvent 
debtors,  and  a  creditor's  assignee  was  (gi- 
pointed  only  ten  days  before  the  hearing  pf 
the  original  cause,  and  two  years  after  the 
appointment  qf  the  general  assignee,  and 
both  causes  were  set  down  for  hearing, 
Hdd,  that  a  supplemental  bill  against  the 
ereditor^s  assignee  was  necessary. 
Tabbb  causes  coming  onto  be  heard,  the  de- 
fendant, Mr.  Sturgls,  the  general  assignee,  did 
not  appear.  The  counsel  for  the  defendant. 
Constable,  objected,  that  on  the  l7th  of  June, 
1847,  her  soUcitor,  Mr.  Kirk,  had  been  an- 
pointed  her  assignee,  in  the  place  of  Mr. 
Sturgis. 
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Mr.  Swauiton  and  Mr.  Steere,  for  the  plain- 
tiff, stated,  that  the  defemlant,  Constable,  be- 
came insolvent  on  the  19th  of  April,  1845; 
that  she  had  been  continued  a  defendant  ever 
since,  being  the  executrix  of  the  testator ;  and 
that  Mr.  Kirk  was  then,  and  had  acted 
throughout,  as  her  solicitor;  that  witnesses 
had  been  examined,  and  that  the  causes  were 
set  down  to  be  heard  on  the  2 1st  of  May,  1847/ 
publication  haying  passed  in  all  the  causes  on 
the  19th  of  June,  1847.  The  defendant's 
counsel  produced  the  appointment,  on  parch- 
ment, of  Mr.  Kirk  as  assignee,  in  the  place  of 
Mr.  Stm^s. 

Mr.  Russell  and  Mr.  Taylor,  for  the  defend- 
ant, the  insolvent  debtor,  in  answer  to  an  ap- 
plication by  the  plaintiff's  counsel  and  the  in- 
quiry of  the  court,  declined  to  appear  for  Mr. 
Kirk,  without  a  supplemental  bill  bein^  filed 
against  him. 

Sir  /.  L.  Knight  Bruce,  V.  C,  said,  he 
considered  that  appointments  of  this  kind  were 
exceptions  to  the  ordinary  rule.  The  legal 
estate  must  be  considered  as  having  passed  to 
Mr.  Kirk,  and,  in  his  opinion,  a  supplemental 
bill  was  necessary.  The  costs  of  the  day  must 
stand  over. 


€inttn'i  Ment^. 

(Before  the  Four  Judges.) 

Ill  re  Macey.     Wood  v.  Lord  Portarlingion. 
Nov.  2,  1847. 

STRIKING  ATTORNBY  OFF  THE  ROLL. 

Haying  reported  the  judgment  of  the  court 
by  which  Mr.  Macey  was  ordered  to  be  struck 
off  the  Roll  in  Trinity  Term  last,''  it  is  but  an 
act  of  justice  to  state  the  grounds  of  the  appli- 
cation on  his  part  to  review  the  decision,  al- 
though the  court  has  not  yet  determined  the 
question. 

Sir  Fitzroy  KeUy  said,  that  Macey  was  attor- 
ney for  the  dfefendant  in  the  case  of  "Wood  v. 
the  Earl  of  Portarlington,"'  an  action  for  the 
recovery  of  the  amount  of  two  acceptances  by 
the  late  earl,  given  some  years  ago  to  the  plain- 
tiff. It  was  alleged  that  Mr.  Mactv,  while 
breakfasting  at  Brighton  with  one  Wa11is,in 
the  presence  of  the  attorney  for  Wood,  just 
before  the  cause  came  on  for  trial  at  L«wes, 
put  into  Wallis's  hand  a  written  paper,  con- 
taining a  suggestion  that  he,  Wallis,  had 
heard  the  plaintiff  admit  that  the  conside- 
ration for  the  bills  was  a  gambling  trans- 
action ;  and  that  at  the  bottom  the  sum  of  6/. 
was  mentioned,  so  as  to  imply  that  that  amount 
of  money  would  be  given  for  evidence  to  the 


■  Publication  was  enlarged  several  times  by 
the  Master,  and  ultimately  he  made  it  a  condi- 
tion that  the  plaintiiSs  should  be  at  liberty 
to  set  down  the  cause  notwithstanding.  In 
consequence  of  the  rapidity  with  which  the 
business  of  the  court  was  transacted,  the  cause 
came  into  the  paper  before  the  depositions 
could  be  obtained. 

^  See  34  L.  O.  328. 


effect  indicated:  whereas,  in  point  of  feet, 
Wallis  knew  nothing  of  any  such  admission, 
and  had  never  ledMr.  Macey  or  any  other 
person  to  suppose  that  he  could  proveany 
such  admission.  At  the  time  that  the  matter 
came  before  the  court,  Mr.  Macey  could  not 
recall  to  his  mind  the  quarter  from  whence  he 
derived  the  information  upon  which  he  had 
acted,  and  was,  therefore,  silent  on  that  point 
in  the  affidavit  put  in  in  exculpation ;  and  con- 
siderable stress  was  laid  by  Lord  Demnan 
upon  that  silence. 

Since  that  period  Mr.  Macey  had  been  ena- 
bled to  place  the  matter  in  a  very  different 
point  of  view.  Mr.  Pvne,  for  many  years  of 
the  firm  of  Pyne  and  Richards,  who  had  been 
dangerously  ill,  but  having  recovered,  had  now 
come  forward  and  deposed  to  facts  to  the  ef- 
fect following :— That  Fyne  and  lUchards  were 
solicitors  to  the  late  Earl  of  Portarlington ; 
that  the  noble  earl  wished  him  (Mr.  Pyne)  to 
undertake  the  case  relative  to  these  bills, 
stating  that  Wood  was  the  proprietor  or  keeper 
of  a  gaming-house  in  St.  James's ;  but  asj>er- 
sonal  exertion  was  necessary,  and  Mr.  I^e 
having  been  threatened  with  paralysis,  he  re- 
commended the  noble  earl  to  employ  Mr. 
Macey;  that  Wallis,  at  the  time  spoken  of, 
was  managing  common-law  clerk  to  Pyne  and 
Richards,  and,  as  such,  would  be  necessarily 
cognisant  of  all  the  busmess  of  that  kind 
coming  into  the  hands  of  the  finn.  That  the 
noble  earl  told  deponent  at  the  time,  five  or  six 
years  ago,  that  the  consideration  for  the  bills 
was  a  gambling  transaction;  and  that  the 
plaintiff  himself  had  made  an  admission,  in 
f^e  and  Richards's  office,  to  the  same  effect, 
in  the  presence  of  Wallis.  These  facto  had 
been  communicated  to  Mr.  Macey  by  Mr, 
Pyne,  and,  of  course,  had  made  a  due  impres- 
sion, except  that  Mr.  Macey  did  not, 'when 
taken  at  a  nonplus,  recollect  their  source. 

The  court  would  therefore  perceive  that 
however  open  that  gentleman  might  be  to  the 
imputation  of  forgetfiilness,  or  even  negligence, 
he  had  done  no  wrong  in  making  the  proposal 
to  Wallis,  inasmuch  as  he  had  reason  to  think 
that  that  person  could  help  his  client  to  an  ef- 
fective defence  to  the  action.  In  addition  to 
the  affidavits  to  these  facto  he  also  had  others 
from  persons  of  great  respectobility,  setting 
forth  that  the  deponents  had  known  Mr.  Macey 
for  a  number  of  years,  and  that  he  had  alwavs 
borne  a  high  character  for  integrity,  &c.  Kb 
to  the  memorandum  of  the  5/.  at  the  bottom  of 
the  paper,  Mr.  Macey  deposed  that  he  did  not 
know  why  it  had  been  put  there,  or  what  it 
meant. 

Lord    Denman, — The    memorandum    was. 

Query.  5/."  Have  you  anything  on  this 
point? 

Sir  F.  ^effy.— Only  that  Macey  swears  he 
never  intended  to  make  any  offer  of  money  for 
improper  swearing.  Under  all  these  circum- 
stances I  trust  your  lordships  will  see  reason 
to  re-consider  this  painful  case.  Mr.  Pyne  is 
quite  ready  to  be  examined  in  any  way  the 
Vcourt  ma    think  proper,  and  so  are  the  other 


Superior  OmrU : 

ptrties.  It  it  quite  li^  that  the  prafeetioii 
ahoold  be  guarded  from  dishonour,  but  that 
talk  ma^  be  safely  left  to  the  Incorporated 
Liw  Society.  Certainlv  Mr.  Maoey  has  shown 
very  strong  reasons  why  he  ooght  to  be  re» 
liered  from  the  tenible  consequences  of  the 
court's  decision. 

Lord  2>niiium.— The  court  think  that  it  is 
not  advisable  to  make  any  remarks  on  the  case 
at  this  moment,  though  manv  suggest  them- 
8el?es  to  the  mind.  It  will  be  proper  to  look 
at  the  affidavits  before  coming  to  a  determi- 
nation. * 

Dfw  V.  Harris.    M.  T.  1847. 

AGEKEMENT.— TIMS. — APPOINTMENT  OF 
REFEBEE. 

An  agreement  to  appoint  referees  on  a  day 
certain  includes  in  it  the  not^ieation  of 
that  appointment  by  each  party  to  the 
other.  When  therrfore  the  tqipointment 
was  made  by  one  party  on  the  stipulated 
day,  but  no  not^ieation  was  given  of  it  to 
the  other  party  tiU  the  next  day :  Held, 
that  the  agreement  had  not  been  complied 
mth. 

This  was  an  action  on  an  agreement  for  the 
sale  of  a  cropping  of  grass.  The  value  of  the 
cropping  was  to  be  ascertained  by  referees  and 
umpires.  The  agreement  stated  that  the  plain- 
tiff'and  defendant  severally  undertook  to  no- 
minate and  appoint  a  referee  on  the  31st  of 
May,  and  that  the  referees  were  to  choose  an 
umpire  between  that  day  and  the  3rd  of  June, 
en  which  hitter  day  they  were  to  proceed  to  a 
ralnation.  The  cause  was  triea  at  the  last 
asaises  at  Warwick  before  Lord  Denman,  when 
one  of  the  issues  being  whether  the  plaintiff 
had  nominated  and  appointed  a  referee  within 
the  meaning  of  ^  agreement,  it  was  proved 
that  the  plaintiff  had  made  the  nomination  on 
the  31st  of  May,  but  that  it  was  not  commu- 
nicated to  the  defendant  till  the  1st  of  June. 
Upon  this  proof  being  given.  Lord  Denman 
told  the  jury  that  in  nis  opinion  nominating 
snd  appointhug  a  refisree  witnin  the  meaning  of 
this  agreement  included  the  giving  notice  of 
Boch  nomination,  and  that  consequently  the 
phontiff  had  not  complied  with  the  terms  of 
the  agreement,  and  on  this  issue  the  verdict 
most  be  for  the  defendant.  The  jury  accord- 
jo^  found  a  verdict  for  the  defendant  on  the 
issue  inquestion. 

Mr.  Whitehurst  now  moved  for  a  rule  to 
show  cause  why  the  finding  should  not  be  en- 
tered for  the  plaintiff,  notwithstanding  the  ver- 
dict. He  contended  that  upon  this  point  there 
bad  been  a  mis^rection  of  the  jury.  The 
plaintiff  had  the  whole  of  the  31st  of  May 
within  which  to  nominate  the  referees,  and  he 
conld  not  be  required  to  do  anything  besides 
making  the  nomination  on  that  day,  for  if  so 
he  would  then  be  deprived  of  a  part  of  the  day 
which  otherwise  ougnt  to  be  entirelv  at  his  dis- 
posal for  the  purpose  of  making  tne  appoint- 


'tBeacil. 
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Lord  Denman  appears  to  me  to  have  been 
quite  correct.  It  is  assumed  that  the  plaintiff 
had  the  whole  of  the  31st  of  May  within  which 
to  appoint  a  rrferee,  and  that  no  part  of  that 
day  could  be  required  to  be  employed  by  him 
for  any  other  purpose.  But  in  my  opinion  he 
had  the  whole  of  that  day  to  appoint  the  refeiQee 
in  a  complete  manner,  and  tne  appointment 
was  not  complete  without  being  notified  to  the 
other  party.  Suppose  both  parties  had  chosen 
the  same  referee,  opportumty  ought  to  have 
been  given  for  a  change  of  choice ;  or  suppose 
there  had  been  just  and  well-founded  objec- 
tions to  the  referee  chosen  by  either  party, 
surely  the  other  party  ou^ht  to  have  had  the 
opportunity  to  object  to  him.  No  such  oppor- 
tunity was  given  him.  The  appointment  was 
therefore  incompletely  made,  and  the  direction 
was  right,  and  tne  finding  cannot  be  disturbed. 
The  other  judges  concurred. 

Rule  refused. 

The  Queen  v.  The  Inhabitants  of  Hartpury, 
^  Trinity  Term,  1847. 

PRACTICE. — SESSIONS. — SPECIAL  CASE. 

Where  a  writ  of  certiorari  has  been  granted 
to  bring  ^  an  original  order  qf  removal, 
and  also  a  special  case  from  the  Court  of 
Quarter  Sessions,  the  court  wiU  not  permit 
any  other  objections  to  be  taken  than  those 
reserved  by  the  special  case,  although  it  was 
mentioned  to  the  court  whm  the  writ  was 
moved  for,  that  it  was  intended  to  make 
such  other  objections  to  the  order,  and  aU 
though  the  ride  upon  which  the  argument 
took  place  was  to  show  cause  why  the  origi- 
nal order,  as  well  as  the  order  if  sessions, 
should  not  be  quashed,  the  points  reserved 
by  the  special  case  not  applying  to  the  ori- 
ginal order  at  aU. 

On  appeal  against  an  order  of  two  justices 
for  the  removal  of  a  pauper  from  the  parish  of 
Monmouth,  in  the  county  of  Monmouth,  to  the 
parish  of  Hartpury,  in  the  county  of  Gloucester, 
the  quarter  sessions  confirmed  the  order,  subject 
to  the  opinion  of  this  court  on  a  case. 

Mr.  Ureaves,  in  the  following  Term,  moved 
for  a  writ  of  certiorari  to  bring  up  the  original 
order  of  justices,  and  also  the  special  case,  and 
mentioned  to  the  court,  as  was  done  in  Regina 
V.  Heyop,*^  certain  objections  which  appeared 
on  the  tace  of  the  original  order  of  removal, 
but  which  were  not  reserved  by  the  case.  The 
order  and  the  case  having  been  brought  up  in 
Trinity  Term  following,  he  obtained  a  rule 
calling  upon  the  prosecutor  to  show  cause  why 
the  original  order,  and  also  the  order  of 
sessions,  should  not  be  quashed, 
i  I  Mr.  Keating  and  Mr.  Sn^hies  now  showed 
cause.  Tlie  applicants  are  not  entitled  to  be 
heard  on  any  points  which  are  not  reserved  by 
the  special  case.  The  rule  is  in  the  usual  form. 
[Loiu  2)eiiffuifi,  C.  J.     It  gives  notice  of  an 


«  31  L.  O.  677,  and  2  New  Sessions  Cases 
270.  ik 
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objection  to  the  original  order ;  the  point  re- 
scnred  by  tiie  case  does  not  i^pir  to  any  ob- 
jection to  the  original  order.]  The  ofajec^n 
to  the  order  was  fnlly  discuBsed  before  ti>e 
sessions,  bat  they  declmed  grantrog  any  case 
om  it,  and  only  reserved  a  pomt  on  tiie  suffi- 
ciency of  the  examinations  and  gremnds  of 


appeal,  the  court  of  quarter  sessions  might 
hsreMfasedtogruitaGaaeoathelacts^tt  ' 
the  objections  to  tha  fom  of  tins  order 


Greaves,  contii.  The  proper  coarse  has 
here  been  adopted.  The  objection  to  the  order 
was  mentioned  to  the  coart  when  the  writ  of 
cortiorari  was  moved  for.  The  Master  certified 
that  the-motion  was  correct,  and  the  writ  was 
gnmted  in  open  court  An  objection  arinng 
on  tiie  face  of  the  order  need  not  be  reserved 
by  a  special  case.  It  is  only  neces  wy  for  tiie 
sessions  to  reserve  objections  which  do  not 
mear  on  the  face  of  the  order.  This  case  is 
dMangoishable  from  Regima  v.  St.  Jnne's, 
WestnUnster*  because  tiiere  no  mention  was 
made  of  the  other  points  at  the  time  of  moving 
for  the  certiorari,  but  the  rule  was  for  quash- 
ing the  order  on  a  ground  in  addition  to,  and 
independent  of.  the  grounds  reserved  in  the 
case. 

Lord  Denmau,  C.  J.  We  must  treat  this 
case  on  general  principles.  When  the  sessions 
hm  decided  a  point,  and  gnmted  a  case,  the 
wxk  of  certiorari  issues  for  the  sdie  porpose  of 
bringing  the  case  up,  tiiat  we  may  deade  the 
metion  which  is  asked  by  the  sessions,  and 
tint  our  answer  may  assist  them  in  giving  their 
dDcision.  It  is  quite  inconsistent  w^  tdl  prin- 
c^de  tiiat  we  should  enter  into  any  other  ques- 
tioB  than  the  one  reserved  by  the  case.  If 
otiurwise,  all  the  proceedings  would  be  unra- 
velled, and  long  arguments  founded  upon  them, 
by  which  the  time  of  the  court  would  be  en- 
toely  taken  up,  and  the  channds  of  justice  ob- 
stracted.  I  tmnk  when  a  certiorari  nas  issued 
to  remove  a  case,  that  the  points  reserved  by 
the  case  alone  are  before  us ;  and  that  thougn 
the  original  order  is  mentioned  in  this  rule,  yet 
as  no  point  upon  it  is  reserved  bytiie  special 
case,  we  ought  not  to  permit  any  objection  to 
be  now  taken  to  it;  and  that  the  rule  has  been 
improperly  drawn  up,  and  ought  only  to  have 
been  granted  on  the  points  reserved  by  the 
case.  This  practice  must  be  put  an  end  to, 
and  we  will  adhere  to  the  rule  laid  down  by 
I^rd  Ellenborough,  G.  J.,  in  Besi  v.  GuiidfonL^ 

Patieson,  J.  I  am  of  the  same  opinion. 
Hiece  has  been  some  doubt  as  to  the  practice 
onthispoint.  When  a  case  has  been  reserved, 
it  IB  not  competent  to  go  into  any  other  points 
than  those  mentioned  in  the  case :  hut  it  is 
SMd  to  be  competent  to  take  objections  arising 
on  the  face  of  the  original  order.  I  think  t^ 
this  pxactice,  which  has  only  prevailed  for  a 
short  time,  is  bad,  and  onght  to  be  put  an  end 
to.  We  will  only  consider  the  points  reserved 
1^  tiae  case  for  tiais  reason,— that  if  this  point 
had  been  relied  upon  at  the  sessions^  as  it 
migfat  have  been  under  one  of  tiie  grounds  of 


^  33  L.  O.  305,  and  2  New  Sessions  Cases, 
617. 

•  2antty  R.284. 


Wightman  and  J?We,  J^  concurred. 

JndgmaBt  accordinf^y* 

^mtifi  Send^  9ntctics  €awet* 

(Before  Mr.  Justice  Patteson.) 

Es^parte  Barnes.    MtchadasBa  Term.    Nov.  2,. 

1847. 

ATTORXrET.^-ABNVWAL  OF  CXKTIFTCATB. 

An  attorney  took  otU  a  certificate  to  practise 
for  the  first  year  after  his  admission  j  he 
aftermrds  neglected  to  do  so  for  about  ten 
years,  during  a  great  part  of  which  time  he 
acted  as  managing  clerk  in  an  attorney's 
office  ;  he  then  gave  the  proper  notices  for 
the  renewal  of  his  eert^caie,  under  the 
rule  of  Easter  Term,  1846,  on  the  last 
day  of  the  present  Term,  an  appUcation'be'' 
tng  now  made  under  special  circumstances 
for  him  to  be  permitted  to  take  oat  his  cer^ 
tificate  at  once. 

Held,  that  the  court  had  no  power  to  inter- 
fere and  enable  him  to  do  so,  but  that  he 
must  wait  untU  the  last  day  of  Term  to 
make  his  a^ppiication. 

Unthank  moved  that  Mr.  Barnes,  an  attor- 
ney of  this  court,  be  at  liberty  forthwith  to 
take  out  a  stamped  certificate  to  enable  him  to 
practise  without  waiting  until  the  last  day  ol 
the  preamt  Term.  The  application  was  made 
on  affidavits  which  stated  that  Mr.  Bsmes  had 
been  admitted  an  attorney  about  eleven  yeai» 
since,  and  had  then  taken  oat  a  stamped  certi* 
ficate  for  one  year ;  sines  that  time  he  had  not 
taken  out  any  oertifieate,  but  had  for  a  great 
part  of  tifts  last  ten  years  been  engaged  aa  a 
managiujf  derk  in  an  attornsy's  office :  he  was 
now  anmous  to  be  allowed  to  renew  his  certifi^ 
cate,  having  the  oier  of  a  business  at  Stocfc> 
pert  He  had  given  liia  notices,  and  they  ware 
ail  regular,  for  aa  applkatien  to  the  court  on 
the  last  dxf  of  the  present  Term,  pursvant  to 
the  rule  of  £aflterTerm»  1846;  and  the  preasnt 
wplication  was  one  made  to  the  court  under 
the  peculiar  einnunstances  of  the  case,  which 
were  that  the  basiness  which  Mr.  Baises  waa 
anxiotts  to  take  was  that  of  a  solicitor  very  m- 
catly  deceased,  and  tiierefoie  it  was  of  mat 
importance  tiiat  Mr.  Bamea  should  be  eniAlad 
to  enter  upon  it  at  once.  Under  these  cireno^ 
atanees  it  was  submitted  that  tiie  court  in  its 
discretion  woM  dispense  wil3i  the  applicant^ 
waiting  until  the  baSt  Any  of  Term  until  has 
notices  had  expired,  bat  wonld  give  him  per- 
nussion  to  take  out  hia  certificate  at  once. 

Fnttusout  J.— Have  I  any  authority  to  do 
Oiisl 

UntihanL^l  hvn  not  been  able  to  find  any 
direct  aoihoritf^  in  point,  b«t  the  rule  5  Rsgi. 
Gen.  H.  T.  fi  W.  4,  which  remnres  die  noticta 
Ito  bo  gmn  ''  three  days  si  least  befon  dia 


of  die  tsrai,"  by  persona  saalb* 
lat  call,  has  biim 


ing  to  be  admitted  under  that 


Sipfrtor  Cbwrtsi  Queen^i  Bench  PraeHee  CmH.— Gmiiimmi  Pktu. 
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diipeined  with  in  the  case  of  ejiparte  Bhirt, 
(SJkmL  231,)  and  in  the  case  of  exjwte 
Fhmek,  (lb.  375,)  an  attorney  was  admitted 
withoot  the  asual  notices  under  special  cir- 
cmnstaDces.  I  am  also  informed  tnere  was  a 
case  in  last  Term  of  e^Hirte  H^«ymoicfV  where 
the  notioee  were  dispensed  with* 

Paittsam,  J.*-I  will  consult  the  Master 
about  that  case»  and  give  mv  jud^ent  to- 
monow.  At  present  1  am  ot  opinion  that  I 
hawe  ao  anthonty  on  the  subject. 

Cur.  ad.  wU, 
Nov.  3rd. 

P^Uetom,  J. — I  find  that  the  case  of  exparte 
WeifBumtk  is  not  quite  a  sinular  case  to  the  one 
now  before  the  court  There  a  gentleman  had 
passed  his  examination^  and  had  oeen  admitted 
an  attoniey,  but  had  n^lected  to  take  out  his 
csttitote  i^thin  twelve  months ;  he  had«  how- 
eter,  not  practised,  and  under  special  circum- 
stances toe  court  dispensed  with  his  giving  the 
leqjuisite  notices  under  the  rule  of  £a^  Term, 
1^16.  In  the  present  case  there  has  been  a 
oictifiGate  taken  out  for  one  year  and  a  prac- 
tiang  under  it.  and  the  notices  for  the  renewal 
of  the  certificate  have  been  given  in  the  regular 
way.  Under  these  circumstances  I  do  not 
Uttnk  I  have  any  authority  to  interfere.  The 
party  most  wait  until  the  Ast  d^  of  Term. 

Rule  refused. 


standing  the  order  made  herein  on  the  14th  of 
August,  1846."  Upon  being  serred  with  tins 
order,  the  plaintiff  took  out  a  summons  for 
time  to  declare,  which  was  dismissed  on  the 
ground  of  its  being  premature,  as  there  had 
been  no  demand  of  declaration*  On  the  fdr 
lowiiM^  2ath  of  February  the  defendant  ob- 
tained an  order  rescinding  the  order  of  the 
Lmrd  Chief  Baron  of  the  14th  of  August,  and 
on  serving  the  same  upon  the  plaintiff's  attor- 
nejr,  he  served  also  a  demand  of  declaration^ 
which  not  being  delivered,  the  defendant  on 
the  4th  of  March  signed  judgment  of  lum  /iros.. 
The  ground  i^wn  i^iich  the  present  rule  was 
obtained  was,  that  during  the  existence  of  die 
order  for  particulars  of  demand,  time  did  not 
run  againat  the  plaintiff. 

Cfumlmg^  who  showed  cause,  contended  that. 


JUbif 


T. 


(Befive  Mr.  Justice  Erie.) 
Smdert.    Trmity  Tenn,  June  Slh, 


JUDQJIK2IT   OF 


1847. 
NON  PROS. — WHEN 
BB  8IGNBD. 


rr   MAY 


Tht  dafimdmt  ohimmed  m  oriat  farpariiem^ 
Jars  oftiteMmi^*9dmumdhrf9rBdMda^ 


mmdwhm  two  terms  had  elapsed 
f  aof  deHoerfi  Me  abtaimed  an  order 
to  reaemd  hie  former  order ,  amd  demamded 
ftion,  and  after  fomr  duye  signed 
\ofnonproek    On  a  motion  to  set 
ek  jmdgment  for  •rMyiiJerJty  j«- 
Mad,  tkei  the  judgment  woe  reguier. 

Tsaa  was  a  rule  calling  upon  the  defendant 
to  show  cmse  why  the  judgment  of  non  pros, 
agaed  in  tMs  cause  should  not  be  set  asioe  fnr 
ine^abrity.  The  writ  of  sommons  in  this  case 
hanog  been  dulv  served,  an  appearance  waa 
eotendby  iStio  defendant  on  the  1 1th  of  Angnst, 
1S46,  who  immediately  afterwards  took  oat  a 
smrnnoDs  for  paitkulars  of  the  phdntifiP's  de- 
sisnd,  whereupon,  on  tim  14tii  of  the  same 
mcmA,  an  order  was  made  by  the  Lord  Qiief 
Baron  for  the  delivery  of  such  particulars,  with 
a  stof  qf  proeeedmge  m  ths  meantime.  The 
plamtiff  not  complving  with  this  order,  the  de- 
ItnAamt^  OD  tbc  following  24th  of  February, 
nlied  £w  sod  obtained  an  order  of  Mr.  Jus* 
tiaafiriiMliat  he(tfaA  defendant)/' should  be 
li  libatly  to  F^Mssd  in  this  action,  notwith- 


i%ia47« 


m  tfaa  Lsgd .  Obsenw  fiv  July 


inasmuch  as  the  delay  in  delivering  the  parti* 
cnlars  was  the  plamtiff's  own  neglect,  he 
ought  not  to  be  permitted  to  take  advantage 
of  ms  own  wrongful  act,  and  that  time,  there- 
fore,  was  against  him.  Kirby  v.  Snowden,  4 
DowL  191*. 

Petersdorf,  contri^  argued  that  the  order  for 
particulars  being  a  bar  to  all  further  proceed- 
mgs  until  they  were  delivered,  the  plaintiff  had 
the  same  time  after  the  order  was  set  aside, 
that  he  had  before  it  was  made ;  the  general 
ruk  being  that  where  proceedings  are  staved, 
they  are  to  be  resumed  at  the  point  at  wnich 
they  were  arrested.  13  Car.  2,  stat.  2,  c;  2, 
s.  3. 

Cur,  adv.  vult, 

Wightman,  J.  (delivering  the  judgment  of 
Erie.)  In  this  case  the  defendant  had  obtained 
an  order  for  particulan  of  the  plaintiff's  de- 
mand before  declaration,  with  a  stay  of  pro- 
ceedings until  delivery,  and  when  two  terms 
had  efa^sed  wiUiout  any  delivary,  he  sbtained 
an  order  to  rescind  the  former  order,  and  de- 
manded a  deeUiration,  and  after  four  days 
signed  judgment  of  non  pros.  The  plaintiff 
has  mofed  to  sst  aside  diis  judgment,  contend- 
ing tfiat  he  had  the  same  time  for  declaring 
alter  the  order  resdnding  the  .order  for  parti- 
culars had  been  obtained,  as  he  had  when  the 
order  for  paitienlara  was  obtained.  But  I  am 
of  opinion  that  the  judgment  is  regular.  The 
non-delivery  of  particukrs  by  the  plaintiff  was 
a  defeult  on  his  part,  and  his  default  does  not 
deprive  his  opponent  of  any  benefit  from  the 
lapse  of  tune. 

Rule  ^schsrged,  with  costs* 

Comnum  9lsas* 
Qrand  Junation  Waterworks  Con^^y  v«  Eag^ 

Tiinity  Tenp,  1847. 
wnxT  OF  sum ONS, — skrtics  o9. — simnu 

INQ  APPVARANCB.' 

Ths  adssission  hg  the  dtfendant,  an  attomeg 
carrging  of»  bneiness  tn  London,  qf  the 
receipt  qf  an  original  writ  qf  suMimons, 
issnsd  tnto  Mid<Uese9,  and  a  copy,  both 
ktmina  been  sent  by  post,  aeeompanied  bg 
liW  d^endanfs  -promise  to  enter  am  y- 
I  if  not  s^/leient  to  entitle  aplam>^ 
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tiff  to  more  than  a  rule  niri  t6  enter  an 
tqtpearancefor  the  drfendant, 

Scotland  moved,  on  behalf  of  the  plaintiffs, 
for  leave  to  enter  an  appearance  for  the  de- 
fendant. The  affidavit  in  support  of  the  mo- 
tion stated  that  a  writ  of  summons  had  been 
issued  into  Middlesex  against  the  defendant, 
an  attorney  carrying  on  his  business  in  Lon- 
don. The  original  writ  and  a  copy  were  sent 
by  post  to  the  defendant's  place  of  business, 
ana  thereupon  the  defendant  went  to  the  office 
of  the  plaintiffs'  attorney,  admitted  the  receipt 
of  the  writ  and  copy,  ana  promised  to  enter  an 
appearance.  Shortiy  after,  no  appearance  hav- 
ing been  entered,  the  plaintiffs'  attorney  called 
and  saw  a  partner  of  the  defendant  at  their 
office,  who  said  that  the  defendant  had  re- 
quested him  to  attend  to  the  business,  which 
he  would  do.  Neither  the  writ  nor  copy  were 
retained  by  the  defendant,  and  no  appearance 
had  been  entered. 

Wilde,  C.  J.  As  a  general  rule,  the  judges 
will  not  allow  any  equivalent  for  personal  ser- 
vice in  cases  of  this  kmd.  The  writ,  admitted 
in  the  present  case  to  have  been  received,  is 
sent  into  a  different  county  from  that  in  wldch 
it  could  properly  be  served,  and  there  is  no 

good  reason  why  personal  service  should  not 
ave  been  effected.    The  affidavit  does  not  dii 
close  more  than  sufficient  to  entitle  the  plaintiff 
to  a  rule  nisi  to  enter  an  appearance. 
Rule  nisi  accordingly. 


Garwood  v.  Ede.    Michaelmas  Term,  Nov.  3, 
1847. 

RAILWAY   COMPANY. — DBPOSIT. — ALLOT- 
TEE OF  SHARES. 

An  aUottee  of  shares  in  a  prmected  railway 
company  paid  the  depos%t,and  signed  thenar-^ 
Uamentary  contract  and  subscribers^  deed, 
wherebff  he  authorised  the  directors  to  apply 
the  money  which  should  come  to  their  hands 
for  deposit,  as  required  by  parliament,  or  for 
salary  or  expenses,  as  they  should  think  fit. 
The  company  was  afterwards  abandoned . — 
Held,  that  the  plaintiff  could  not  recover 
back  the  deposit. 
This  was  an  action  for  money  had  and  re- 
ceived for  the  use  of  the  plaintiff.    The  defend- 
ant pleaded  non  assumpsit. 

At  the  trial  before  the  Lord  Chief  Baron  at 
the  London  sittings  after  Trinity  Term,  it  ap- 
peared that  the  action  was  brought  against  the 
defendant  as  one  of  the  provisional  committee 
of  a  projected  railway,  to  be  called  the  "  Direct 
Wwtem  Railway,"  to  recover  back  the  deposit 
paid  upon  the  allotment  of  shares.  The  usual 
prospectus  had  issued,  stating  the  capital  of 
the  company  to  consist  of  3,000,000/.  in  12,000 
shares,  of  25i.  each.  The  plaintiff  applied  for 
shares,  and  in  answer  received  a  letter  of  allot- 
ment for  20  shares,  and  be  paid  the  deposit  of 
2/.  I2s.  6d,  per  share.  The  companv  was 
afterwards  abandoned.  The  plaintiff  had 
siffned  the  parliamentary  contract,  and  also  the 
subscribers^  deed.    This  deed,  n^ch  was  be- 


tween the  shareholders,  the  provisional  com- 
mittee, and  the  trustees,  gave  to  the  directors 
full  power  to  carry  the  undertaking  into  effect, 
or  to  abandon  it ;  to  apply  at  that  or  at  any 
other  session  for  an  act  of  parliament ;  to  pay 
monies  which  should  come  to  their  hands  for 
deposit  required  by  the  standing  orders  of  the 
Houses  of  Parliament,  or  for  salary  or  ex- 
penses, as  they  ahould  think  fit.  The  Lord 
Chief  Baron  thought  that  the  deed  prevented 
the  plaintiff  from  maintaining  the  action,  and 
directed  a  verdict  for  the  defendant,  at  the 
same  time  reserving  leave  for  the  plaintiff  to 
move  to  enter  a  verdict  for  him,  if  the  court 
should  be  pf  opinion  that  he  was  entitied  to 
recover. 

Knowles  now  moved  accordingly.  It  is  ad- 
mitted that  the  plaintiff  cannot  recover  back 
that  part  of  the  deposit  which  was  paid  for 
general  purposes,  for  the  deed  anthonsed  the 
directors  to  apply  it  as  they  thought  fit ;  but 
with  respect  to  so  much  of  the  deposit  as  was 
paid  for  a  specific  purpose,  they  had  no  power 
to  retain  it.  The  7  &  8  Vic.  c.  110,  s.  23,  re- 
ouires  a  deposit  of  10  per  cent.  That  is  for 
the  protection  of  the  shareholders,  and  if  the 
company  is  abandoned  it  ought  to  be  returned 
to  them.  A  shareholder  cannot  give  the  di- 
rectors  any  authority  to  apply  the  money  to 
any  other  purpose  than  that  required  by  the 
act  of  parliament. 

Pollock,  C.  B.  This  case  is  distinguishable 
from  Walstabb  v.  Spo^ttiswoode,  5  M.  &  W. 
501,  for  there  the  phdntiff  paid  money  m  order 
to  obtain  somethmg  whicn  she  did  not  get, 
and  was  therefore  entitled  to  recover  back  the 
money  paid  as  upon  a  consideration  which 
failed.  Here  the  defendant  has  executed  a 
deed  which  gives  him  a  joint  interest  with  the 
defendant  in  the  general  adventure. 

Parke,  B.  By  the  terms  of  the  deed,  the 
plaintiff  has  agreed  that  the  money  paid  by 
him  as  deposit  may  be  applied  by  the  mrectors 
to  payment  of  any  expenses.  Suppose  the 
terms  of  the  deed  faiad  been  that  the  directors 
should  receive  10  per  cent,  to  be  applied  as 
required  by  the  act  of  parliament,  and  that  if 
the  company  was  abandoned  thev  might  pay  it 
in  liquidation  of  any  expenses,  now  could  the 
plaintiff  recover  it  back  ?  This  was  in  effect 
the  same,  and  there  never  was  a  sum  of  money 
received  by  the  defendant  for  the  use  of  the 
plaintiff. 

Alderson,  B.  Why  may  not  a  shareholder 
agree  by  deed  that  the  directon  of  a  projected 
company  may  dispose  of  the  monies  paid  as 
deTOsit  m  any  way  they  may  think  fit. 

Moffe,  B.,  concurred.  Rule  refused. 


ISankruptCB. 
Nicholson  v.  Pink.    October  12th,  1847. 

TRADER  debtor's  SUMMONS  UNDER  5  &  6 
VICT.,  C.  122. — AFFIDAVIT  OF  GOOD  DE- 
FENCE TO  PART,  WITHOUT  ADMITTING 
RESIDUE. 

An  afidavit  in  which  the  defendant  deposes 
to  a  good  drfence  as  to  part  only  qf  a  debt. 


Superior  CamrU :  Ctmrt  of  Bmikrtipttif^AHa^ftieal  Digest. 
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mdmaket  no  admigeUm  a$  to  the  residue, 
ir  HOI  in  eon^Uanee  with  the  prwntioiu  of 
tie  statute  5  4*  6  Viet.  e.  122,  aud  amounts 
to  on  aet'Of  banknqftcy  on  the  part  of  the 
deibtor. 

Tax  trader,  John  I4nk,  who  was  described 
9Mf  of  and  carrying  on  business  at  the  Lord 
Hm  jmbhc-hoose,  Westbonme  Park,  in  the 
ooimty  of  Middlesex,  was  served  with  a  sum- 
mons  under  the  5  &  6  Vict.  c.  122,  by  William 
Nicholson,  and  William  Nicholson  the  younger, 
who  claimed,  by  their  particulars  of  demand, 
from  the  trader  (Pink;  a  debt  amounting  to 
4Z6L  I7s.  2d.  Pink  appeared  bv  counsel  be- 
fore Mr.  Commissioner  Shephera,  at  the  time 
appointed  by  the  summons,  and  stated  that  he 
had  filed  an  affidavit,  in  die  form  provided  by 
the  Act  [Schedule  B.  No.  2.]  The  affidavit 
was  as  follows .—"  Thomas  Pink  of,  &c.,  being 
sworn,  &c.,  upon  his  oath  saith,  that  he  verily 
believes  he  has  a  good  defence  to  56/.  6«.,  part 
of  the  demand  hereinafter  mentioned  of  Wil- 
liam Nicholsrc  Jtn  1  William  Nicholson  the 
yoonger  ^  ^  #c  vat.  of  the  said  Thomas 
Pink  tne  »am  o  4a  o2.17'.  2if.,  for  a  debt 
alleged  to  be  due  and  owing  from  the  said 
Thmnas  ^ink  to  the  said  William  Nichokon, 
and  WBfiam  Nicholson  the  younger,  as  stated 
in  the  affidavit  of  the  said  William  Nicholson 
the  younger,  filed  in  this  honourable  court, 
and  bearing  date  the  4th  day  of  October,  1847- 
Sworuj"  ace. 

Upon  motion  to  discharge  the  summons 
widi  costs,  the  Question  raised  was,  whether 
the  affidainit,  witnout  more,  was  a  sufficient 
compliance  with  the  statute  to  prevent  an  act 
of  bankruptcy  ? 

Cooke,  on  behalf  of  the  summoning  creditor. 
Under  the  12th  section  of  the  Act,  the  trader 
sanunoned  is  bound  to  state,  "  whether  or  not 
he  admits  the  demand  of  such  creditor 
sworn  as  aforesaid,  or  any  and  what  part 
thcateof ;  and  if  such  trader  shall  admit  such 
demand,  or  any  part  thereof,  to  reduce  such 
admission  into  writing  in  the  form  specified  in 
the  schedule."  FB.  No.  1.]  The  15th  section 
then  provides,  that  if  the  trader  so  summoned 
shall  sign  an  admission  for  part  only  of  such 
demand  and  shall  not  make  a  deposition  in 


the  form  required,  that  he  believes  he  has  a 
good  defence  to  the  residue,  then,  upon  failing 
to  satisfy  the  debt,  the  trader  shall  be  deemed 
to  have  committed  an  act  of  bankruptcy  on  the 
fifteenth  day  after  service  of  such  summons. 
The  statute  contemplated  Uiat  the  trader  debtor 
should  discharge  himself  from  the  whole  de- 
mand, by  admitting  or  denying  the  whole,  or 
admitting  a  part  and  denying  the  residue,  or 
denying  a  part  and  admittinff  the  residue. 
Here  we  deotor  swore  to  a  good  defence  as  to 
56/.  6s.,  leavinff  the  balance  of  the  demand 
unanswered.  He  denies  a  part  and  admits 
nothing. 

Sturgeon,  conUk.  The  trader  debtor  has 
complied  wi^  the  re<}uirements  of  the  Act. 
The  12th  section  provides,  that  *'  it  shall  be 
la^ul  for  such  court  to  allow  such  trader 
upon  his  said  appearance  to  make  a  deposition 
upon  oath,  in  writing  under  his  band,  to  be 
filed  in  such  court,  in  the  form  specified  in  the 
schedule,  [B,  No.  2.]  that  he  verily  believes 
he  has  a  good  defence  to  the  said  demand,  or 
to  some  and  what  part  thereof.''  The  debtor 
has  sworn  to  an  affidavit  precisely  in  the  form 
prescribed,  which  is  already  filed.  According 
to  the  arguments  now  used,  the  trader  should 
sign  an  admission  as  to  part  of  the  debt,  and 
xnake  an  affidavit  of  a  good  defence  as  to  the 
residue,  using  the  two  forms  specified  in  the 
schedule  B.    This  has  never  been  the  practice. 

Mr.  Commiss.  Shepherd  observed,  that  if  the 
arguments  of  the  debtor's  counsel  prevailed,  a 
debtor  prepared  to  deny  only  one  snilliiig  of  a 
large  debt,  might  renaer  the  Act  inoperative. 
He  could  not  conceive  that  such  an  absurd  re- 
sult was  contemplated.  As  the  practice,  how- 
ever, had  been  rderred  to,  he  should  consult 
his  brother  commissioner  who  was  then  sitting. 
The  learned  commissioner  afterwards  stated, 
that  Mr.  (tommies.  Evans  entirely  agreed  with 
him,  that  the  debtor  had  not  complied  with 
the  Act,  and  he  therefore  refused  to  discharge 
the  summons. 

At  the  expiration  of  fifteen  days  from  the 
date  of  the  summons,  a  fiat  issued  against  the 
trader  Hnk,  who  was  adjudicated  a  oankrupt, 
upon  an  act  of  bankruptcy  founded  on  this 

Proceeding,  and  was  gasetted  on  the  22nd 
)ctober. 


ANALYTICAL  DIGEST  OF  CASES. 

SKPOSTBO   IN   ALL  THB   COURTS. 


iZ^ommon  Sato  ®ottvts(. 

REGISTRATION  OF  VOTERS  AT  ELEC- 
nONS  FOR  MEMBERS  OF  PARLIA^ 
MSNT. 

[Jn  commencing  a  New  Series  of  the  Analy- 
tical Digest,  we  select  most  of  the  decisions  from 
die  able  report  on  Registration  Appeals  by 
Xeasrs.  Manning,  Grranger,  and  Scott,  to  which 
we  bave  added  some  cases  which  were  fint  re- 
potted in  the  L^pl  Observer.    The  assembling 


of  the  new  parliament  may  render  these  ad- 
judged points  more  than  usually  interesting.} 

BIRTH  RIGHT. 

Reserved  Rights.—Burgesses  or  freemen  by 
right  of  Wr/A.— The  corporation  of  M.  consists 
of  four  classes  of  burgesses  or  freemen, — 1. 
Capital  bur^ses,  (m  whom  alone  was  the 
rignt  of  voting  prior  to  the  passing  of  the 
Reform  Act);  2.  Assistant  burgesses;  3. 
Landholden ;  4.  Free  burgesses  or  commoners. 
Vacancies  in  the  third  dass  are  supplied  from 
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tlie  fourth  by  senumty,  and  in  the  other  dasses, 
lespectively  by  olfictian :  Hefif,  tlat  on*  who 
"VBsa  member  of  the  fourtih  chiBa»  bff  ngihSt  of 
Mrfl,  before  the  Ist  lHarcli,  ISSl,  and  became 
8  ^  capital  bmeaa^  by  election,  after  that  day, 
ii  not  diaqualified  as  an  elector  by  I3ie  2  W.  4, 
c.45, 8. 32.  Gale,  App.,CI«6&,Re8p.,4G.B.41. 

BinMAos  TBXffzan. 
FtmMd  tntereH.'-^A,  ciaimed  to  yqle  in  n- 
yg*  oC  a  burgage  tenement  in  an  aoeient 
tenugh.  -  The  caae  fbond,  tibat  boigage  tene- 
maate  wilfain  the  bormigh  hnd  t^raya  been 
jmmnjidd  by  deed  of  gfast,  or  bargain  and  sale, 
without  livery  of  seisin^  and  without  a  lease  for 
a  vear»  Mr  any  mrdment ;  tiiat  no  Biuieudei  or 
admittance  was  reqnirBd,  nor  was  any  fine  paid 
aipoo  deaoent  or  alienation ;  that  the  mode  of 
teoent  was  agreeably  to  the  common  kw,  ex- 
eapt  ^mt  femides  infaented,  not  as  coparceners, 
h«t  by  seniority;   Aat  the  interest  of  a  feme 


Of 

not 


ed  without  any  separate  exami- 
1  of  tBe  wife ;  lint  the  widow  of  a  person 
dying  seised  of  a  bni^rQge  tenement  had  the 
^riule  during  her  chaste  Tiduity;  thaft  burgage 
tenements  had  always  been  devisable  in  the 
sue  way  as  ordinary  fredtolds ;  that  they  were 
kdd  subject  only  to  the  payment  of  certain 
ftned  annual  rents,  payable  to  someinAvidual ; 
aad  that  no  other  sernees  had  been  performed, 
or  payments  made  in  respect  of  diem : — 

Held,  that,  in  the  absence  of  evidence  on  Ae 
face  of  the  case  to  show  that  the  freehold  was 
in  any  other  person,  it  must  be  assumed  that 
d.  had  such  a  freehold  tenure  as  to  entitle  lum 
to  be  ivgistered,  the  vidue  hemg  sufficient. 
Bui^ker,  app.,  Thompson,  reap.,  4  C  B.  48. 
See  2  W«  4,  e.  45,  s.  19. 

»SLIV*RY  OF  PAPBB  BOOKS. 

In  registration  appeds^  the  delivery  of  the 
paper  books  is  a  matter  entifcly  .within  the  £s- 
eretion  of  the  court,  nnd  wliere  ^y  had  not 
baen  ddfvered  to  the  judged  clerks  four  dm 
before  the  first  day  of  hearing  the  appeals,  the 
eout  allowed  the  ddivery  of  Aiem  tnmc  pro 
hmc,  then  appearing,  from  tiieposithm  of  the 
particular  i^peals  in  the  fist,  to  be  sufficient 
time  before  uey  could  be  heard,  and  where  tha 
appeal  stood  fourth  in  the  Bst,  it  was  ordered 
to  oe  put  at  the  bottom.  EUiott  v.  The  Over^ 
mere  ofSt.Mary  FTifAtn,  C^aeberUmd:  Bmekeir 
V.  Thompeon:  and  GaU  v.  Chubh,  33  L.  0. 
191;  S.C.  4  C.B.  76. 

ENTERING  APPBAii. 

1.  Application  to  enter  mmc  pro  tune. — 
Where  it  appeared  that  owing  to  delay  on  the 
part  of  the  appeUHik^  afttatnay,  the  re^uisita 
nottee  of  appeal  had  not  been  procwadf  w  as 
to  be  lodged  with  the  Master  within  the  first 
four  days  of  the  Teoo,  as  required  by  the  6i2nd 
section  of  the  6  Vict  c.  18,  the  court  refused  to 
allowthe  appeal  to  be  entered  iiaiac  pro  tunc 
Fiiherbridge,  app^  Aeh,  resp.,  33  L.  0«  72 ; 

aa4.c.B.74. 

2,  Enterwp  an  appeal  after  the  Uh  dqp  ^ 
tie  Term.— It  is  necessary  that  the  indoraeroent 
oqaired  by  the  42nd  aection  of  the  6  Yict^  c 


18,  should  be  aimed  by  the  revising  barrister 
before  the  appeal  fnom  ma  dndsion  can  be  pro- 
^ly  entered.  Wbere»  honmier,  il  appeared 
that  sudi  aignatqiB  codd  not  be  obtained  in 
time  to  enter  the  appeal  within  the  first  four 
days  of  the  Term,  as  required  by  the  62nd 
aed^on,  lbe4souKt  aUoired  a  aubaaqiaent  ^nAry 
mic  pro  imec,  Ifaa  assy  ondent  hsing  at  lihartf^ 
toob^cd^suQhfBln.  fVtmr,  app^  AteoaN, 
roq».»33L.0.47;  &a4aB.7l. 

IKDOBSBMLXaor  OF  APPEAL. 

Cwwoffdaferf  tppmLr^Wko  laoy  he 
a|i9ictffln^'*-13ieindorsamantof  am^i 
hMring  hoen  npnw^  by  tiia  ivrisina  1 
until  the  «th  day  «l  MJirhariaMw  Tenn,  Aa 
eouit  re£M0d  toalknrthaaiipeliaDttobe  haaoA. 
Qa<BPa»WhatharaMreag«Bl,  not  oeraonalhr 
iateasated  in  the  anlqect-mattaK,  can  be  namad 
«i  appellant  to  paosaeute  a  consolidated  a^pari^ 
Wmklym,  mpu^  Weilm,  nsp.,  4  a  B.  8«. 
Sa»  6  Ic  7  VkC  c  M^as.  42,  44, 4& 

NOTICE  OP  OBJECTION. 

1«  Z^eaoriilMia  qf  the  objector. ^lu  a  naticni 
of  abjection,  under  the  6  &  7  Vict.  e.  18,  s.  IT, 
tias  obyKtor  was  daacribad  as,  *"  JS.  F.»  of ,  te., 
on  tlw  hat  ol  -voters  fior  the  borough  of  lU** 
TfaoTBgiater  of  TOtem  for  the  boroaigh  of  Xb 
consiats  of  four  aepacate  lists,  via.  :-««0Be  of 
IQi  hoosehoids»  for  each  of  three  toianihma 
comprised  in  it  3  aid  ona  of  tiie  fiwemen  of  ma 
borough.  The  objector's  name  was  on  the 
laat^meatiottBd  liat  ooiy :  HM,  that  he  waa  in- 
aufficiently  deso^ftad  in  the  notice ;  and  tei 
tjba  innecufacf  af  deaoriptoi  was  nat  eund  bf 
tha  lOlst  aection.  M^i^fwitlik,  app^  Arfwr, 
reap.,  4  C.  B.  9. 

2.  Date  and  eeniae  of  nsltoe.*-A  nalies  of 
atfaotian  under  the  d  &  7  Viet,  c  IS,  a.  17, 
dated  of  the  day  and  mooth,  widiont  thaynar, 
ia inroffieient.  The  listafvatem  was  si^nadl 
hw  thaaa  of  the  everaaera  and  one  of  thn 
6buichward6Da,andthaeenriceaftiia  nctieaaf 
objactioii  was  upon  anodMr  diuachwariaB, 
wfaahadnot  signed  the  hat:  JfsM,  that  th» 
nolaea  was  wen  served.  Meenlen,Rpp.,Eoelam, 
zaap,,  4  €.  B.  19. 

a.  Hoeo  4MUptsasd.-<-A  notice  of  dMactiott 
addraaaed  to  the  voter  at  A.»  described  aa  hia 
place  of  abode  in  the  borough  list,  was  left  at 
his  office  in  B.  The  office  m  B.  was  not  the 
voter'a  plata  of  abode*  and  he  had  no  residence 
in  A. 

*nio  Tensing  barrister  decided  that  the  no- 
ticehad  not  been  given  to  or  left  at  the  place 
of  abode  of  the  voter  as  stated  in  the  list, 
within  the  meaning  of  the  6  &  7  "Vict.  c.  18,  s. 


Held,  that  his  daciami  ww  oonect.  Men, 
app.,  GreeneiU,  resp.    4  C.  B.  100. 

4.  DMcr^lfoa  of  the  objector's  place  qf 
abode.— la  a  notice  of  aljectaon,  the  plaaa  of 
abode  of  the  oliUcctor  was  described  aa  ^Tbm 
Onks,**  (without  the  «ldition  of  any  pariah* 
township,  or  otfaar  (fiatrict,)  **  on  the  rogiataBr 
of  i»tm  for  the  pariah  of  St  W."  Inthaliafc 
of  foten  ibr  th«  pariah  o£6t  W.  tha  oUactar*a 


AmUfiieal  Digest  qf  Ctuet^ 


his  aoalifying  nropsty  as  "  The  Oaka." 

Heid,  that  ike  daacriptioD  was  insufficient 
and  could  not  be  uded  by  a  reference  to  tha 
list  of  Toters,  so  as  to  shovlluit^e  place  call- 
ed «<  The  Oaks"  was  in  die  parish  of  St.  W.j 
and  that  the  objection  was  not  seBored  by  the 
finding  of  the  revising  harrister  that  the  place 
referred  to  was  in  feet  in  the  parish  of  Sl  W« 
IFoo22e//,app.,Dav»,resp.  4C.B.115*  See 
6  &  7  Vict.  c.  18,  8.  7. 

myncB  of  appbal. 

1.  Fostpomng  the  hearing, — ^The  court  i^ 
not  postpone  the  hearing  of  an  appeal,  in  order 
to  adSbra  time  to  gire  the  necessary  notice, 
upon  a  suggestion  that  the  difficulty^  has  arisen 
from  the  circumstance  of  thdr  having  appoint* 
ed  an  unusuaJly  early  day  for  the  heuiog  of 

rsals ;  there  havinff  been  ample  time  to  giro 
notice  between  &e  day  appointed  and  the 
day  on  which  the  decision  of  the  fCTiring  bar- 
rister was  proBoenced.  Adeg,  app.,  HiU,  nsp.. 
4C.  B.  36.    Sec6&7Victc.  18,  8.62. 

2.  ConstfMctive  apoemramee, — An  appBeation 
by  the  respondent  lor  leave  to  deliver  paper 
liooks  dfter  Ae  proper  time,  does  not  dispense 
with  the  notice  reouired  to  be  served  upon 
bim  by  the  6  &  7  vicL  c.  18,  s.  (J2.  Orwer, 
app.,  B(miem,  rcsp.    4  C.  B.  70. 

3.  5i^sa/ireq^fl|ppe220i/.— The  notice  of  the 
appdlant's  intention  to  prosecute  his  appeal 
under  the  6  &  7  Vict.  c.  18,  s.  69,  most  be 
signed  bg  the  mopellant  hmse^^  tiie  signature 
of  an  agent  will  not  suffice. 

Where  an  appeal  was  toadsrod  wUhin  the 
first  four  days  of  the  term,  witii  a  notice  im- 
pecfectiy  signed,  ^kd  tomi  fctoed  to  allow 
the  appeal  to  be  entered  (the  defect  being 
cured)  on  the  5th  day.  PethgfMdge^  app.. 
Ask,  reap.,  4  C.  B.  74;  see  6  &  7  Vict  c  18, 
s.  62. 

4.  Postponement  of  heariag, — Where  it  ap- 
peared that  ten  clear  days'  notice  of  appeal  had 
not  been  given  to  the  respondent  DdTore  the 
first  dav  appointed  by  the  court  for  the  hear- 
ing of  the  appeals,  the  notice^  however*  having 
been  asnred  witUs  the  Sour  first  dafi  of  the 
tenn,  the  court  refused  eidier  to  bear  tlie  ap- 
peal, or  to  postpone  the  iMwrinB  under  the  dis- 
cretkmary  power  given  by  the  63nd  see.  of  the 
6  &  7  Vict.  c.  18,  sufficient  time  for  fnmg  the 
notice  having  elapsed  since  ti&e  decision  of  the 
revising  barrister,  S.  C.  4  C.  B.  32.  Norton, 
sqpp.,  the  Tom  Clerk  f^f  Salisburg,  reap.,  33 
L.  0. 114. 

QUAUnCATIOW. 

Homse  €md  sicpp  not  wtAm  one  curtUaae,'^ 
Appmrtemances, — A.  occnpied  a  shop,  widch, 
together  with  a  house  sod  other  premises,  also 
occupied  by  him,  constituted  a  sufficient  quali- 
fication in  point  of  valii%  bat  neidier  being  suf- 
ficient akme.  The  shon  was  asfarptsd  from 
tiie  rest  of  the  premises  by  a  jan^  in  th*  ex- 
dnaire  occupation  of  A,,  but  tiurs  was  no  com- 
plete curtilage  or  fence  surrounding  the  whole, 
tiie  yard  being  approached  by  a  passage  at  the 
side  oi  the  shop,  open  to  tiie  street,  which  was 


jMm€mirin. — Chancery  Cause  Lists,  -90 

also  the  property  of  JL»  but  used  by  the  tenant 
of  the  a^oining  house  in  oanmon  witk  him : 
^Heid^that  the  shop  coold  not  be  joinsd  with 
tiie  other  premises,  so  as  to  constitute  ona  sa- 
tire qualincation  andar  the  statute  2  W^4i»  c. 
45,  8.^.*  FesaeO,  wp^  Price,  letp^  4  CX  B. 
106 ;  see  2  W.  4,  e.  45,  s.  ^. 

RBNT  GHAJtOS* 

SsmnrnkmL-^Ackml  jMaMSsiM.~Tbs  as- 
si^ee  of  A  raat^chaiifpa  ia  not  eatitied  to  be  xa- 
gistered,  aalasa  ho  has  been  in  the  actual  re- 
ceipt of  it  for  six  aaootiis  befsie  the  last  dsf  of 
July.  Hay  deny  app..  Twerton,  resp.»  4  C.  a.  1 . 
See2  W.4,c.45,  8.  26. 

SCOT  AVD  LOT. 

Reserved  rights, — A  party  entitled,  before 
tiie  passing  of  the  8  Wm.  4,  c  .45,  to  vote  as 
an  inhabitant  houaeholder  paying  scot  and  lot, 
does  not,  by  tiie  33rd  section  of  tiiat  act,  lose 
his  qualification  by  having  omitted  for  one 
year  to  pay  his  rates  before  last  day  of  July. 
Nicks,  app..  Field,  reap.,  4  C.  B,  63. 


CHANCERY  CAUSE  LISTS. 

MiehaOmaM  Ttrm,  1847. 
AT  wEBTHnrsTaa. 

Aorlr  ClacassUsr. 


Wood 
Faller 


\  Ditto 

Swinnerton 
Sharp 
Foidyce 
Lancashire 

e  n  I  Hodgkinson 
^•^•iDittS 

Crockett 
/Ware 
\  Ditto 
Trolock 

!  White 
Ditto 
Ditto 
Ditto 
!  Groom 
Ditto 
Ditto 
Ditto 
AUfny 
(Wilson 
J  Ditto 
(  Ditto 
rNighdagaU 
\  Wbittington 
Axe 


AFPKAU. 

WiHis,  irehg. 

Hemittg,  do. 
Tsvlor,  do. 
findg«a.  do 
LancB^re,  do. 

Crockett  do. 

Rowland^ ,_ 

Waaon    i '■»■■"■ 
Robey,  appeal. 

Ditto  ) 

Stinton     \ 
Edmonds  LpptaL 

Ditto        j 

Allfrey,  3  causes  appeal. 

WilSQBl 

Ditto    V  appeaL 
Foater  ) 
Gonlban      1^ 
Nightingale/"^* 
Andrews         do. 


ittaster  of  ttt  tUUs . 

PLBAS  AMD  DBwanxns. 

Stand  over.  Dean  of  Ely  v.  Gayford,  six  pleas. 
Wenham  s.  Bowman,  dem. 
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CAUSES. 

Short  Umj  £lderton  «.  Lack. 

Part  heard^   Charcfaman  «.  Capon,  for.  dirt,  and 


EaUtr  Term,  Same  v.  Same,  sapple. 

To  preunt  petition,  Stonrton  v.  Jernin|phaBU 

Port  hoard,   Attornej-General  v.  Wrigh^^fur. 
din.  and  costs. 

Same  v.  Same,  sapple.  bill. 

First  eavio  day  after  Term^  Hooper  v,  Denoon, 
Short  Hnei  -^^tom^J-General  v.  Gilbert. 
I  Same  v.  fiirmingbam  School. 

S.  0.  Short,  HoUoway  v.  Jacobs, 
To  come  on  i  Leake  v.  King        ) 
mtk  the  fur,  I  Same  v.  Snow        (  exons. 
direetionu    (  Same  v.  Bridger    ) 

S,  0.  to  amend,  Williamson  «.  Gordon. 

IGibbins  v.  The  Board  of  Man- 
agement of  the  North 
Eastern  Metropolitan 
Asylum  district  and 
another. 
Daris  9.  Hotcbkiss. 

C  Leake  v.  King     "^ 
<  Same  v.  Snow      Mar.  dira.  and  costs. 
(.  Same  9.  Bridger  j 
Partheardf  Sanderson  v.Dobson,  fur.  dirs.  and 


(fur.  dirs. 
and 
costs. 


Ashwell  9.  Taylor. 

Pint  eatue  day,  Knight ».  Knight. 
5.  0.  f  Murray  v.  Scarborough )  .fur.  dirs.  and 
Short,  \  Same  v,  Grafton  J         costs. 

(Hemming  v.  Archer 
Same  v.  Same. 
Same  v.  Same. 
Same  v.  Same. 
Raworth  9.  Same. 

Master  v.  Marquis  de  Croismare,  fur.  dirs.  and 
costs. 

Pelly  V,  HalL 

iDibbs  V.  Goren )  .     ,.  ,       , 

Same  v.  Dibbs    }  ^"^  ^'"-  "^  «°•*•• 

NSW  CAUSES. 

Tugwell  V.  Hooper. 
Glorerv.  Rogers. 
Sinderson  9.  Williams. 

(  Greedy  v.  Lavender  f 

<  Same  9.  Owen  v 

(  Same  9.  Parrott        j 

JKnight  9.  Majoribanks  't 


exceptions. 


•<  Same  9.  Same 

(Same  9.  Gibbs. 
Hooper  9.  Salmon. 

r  Page  9.  Broom 
Same  v.  Page 

I  Same  9.  Harris 

I  Same  t.  Edwards 

I  Same  9.  Broom 

1  Same  v.  Wfaitmore 

VSame  9.  Markland 
H'Michael  9.  Kipling,  exceptions. 

{Hudson  9.  Twininff )  .       ..  .     ^ 

Heaihcote  9.  Same*^ }  ^»^\^'"-  ^^  «^- 

r  Attorney -General  9.  Churchill. 

\Same  9.  Same. 

Boobbyer  9.  Boobbyer.  % 

First  cauH  day,  Philipe  9.  Watkins  pro  confesso. 


Viu^twuull^t  of  finaUnH. 

PLXASt    DXMVRBBBS,     CAUSES,    AMD     FURTHXB  DI- 
RBCTIOK8. 

Haddan  9.  Smith,  dem. 

Holroyd  9.  Griffiths,  exons.  as  to  pleading. 

Gough  9.  Bulty  dem. 

Joseph  9.  Belcher,  dem. 

Harris  9.  Brnnton,  plea. 

{Myers  v.  Macdooald) 
Ditto  9.  Stratford       3 
Maodonald  9.  Myers,  by  order. 
S.  O.  6.  Westell  v.  Leslie,  8  causes,  exons.  and 
fur.  dirs. 

(  Attorney-General  9.  Grainger  1 

<  Goyemoraof  Christ's  Hospital  V  pt.  bd. 

(     V.  Grainger  ] 

Webb  9.  Webb. 
(  Hiles  9.  Moore  I 

}  Same  9.  Gleadow       v 
(  Same  9.  Moore  | 

Steward  9.  Forbes. 

Anning9.  Hurley,  fur.  dirs.  and  costs. 

Rand  9.  M*Mahon,  exons.  2  setts,  and  fur.  dirs. 

iHickson  9.  Mainwariog.    ) 
Same  9.  Smith  f 

Haygard  9.  Anderton,  fur.  dirs.  and  petn. 

Carter  9.  Barnard. 

Strother  9.  Dutton,  exons. 

Walsh  9.  Trevanion,  S  causes. 

J  arris  9.  Wardale. 

Sewell  9.  Murray,  otherwise  Clarke,  4  causes. 

Smith  9.  East  India  Company. 

Edge  9.  Duke. 

Hodge  9.  Churchward. 

Petre  9.  Petre. 

M<Nair  9.  Brebner 

Tanner  9.  Tanner. 
(  Hitchcock  9.  Jaques,  fur.  dirs. 
I  Ditto  9.  Burt,  cause. 

Cork  9.  Spain. 
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{ Dhir;.^i5at^  I  **^'^- 

Clementi  a.  Fielding* 
Kent  a.  Tapley. 
Sken,  Clifton  a.  Pell. 
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JftcUJBitr^— The  Queen  v.  The  Inhabitaata  of 
St.  Geoigo,  Bloomabory. 
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C%«sAtr«.— .The  Queen  a.  The  InhabitanU  of 
DukinSeld. 
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C%«fkire.— The  Qneen  a.  The  Inhabitanta  of  Mae- 
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Laneathirt, — ^Tne  Queen  v.  Jamea  Lord. 

TTt/ts.— The  Queen  a.  The  Inhabiunta  of  St. 
Thomaa,  New  Sarum. 

Zindi»y.— The  Queen  a.  The  Inhabitanta  of  Con- 
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Wut  Ridinft  YorMtra.— The  Queen  v.  The  In- 
habitanta of  (farlton. 

Wut  Riding,  YorMira.^— The  Queen  v.  The  In- 
habitanta of  Addiogham. 

Wilts.—The  Queen  a.  The  InhabiUntaof  Coleme. 

Daiwnifctrf.^-Tbe  Qneen  v.  The  Inhabitanta  of 
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West  JRtdt)^,  YorJIcf&tra.— The  Queen,  a.  The  In- 
habitanta of  Gomereal. 

letceitars^tra.— The  Queen  a.  The  Rev.  £•  B. 
Shaw,  elk. 

Afidd^eMx^— The  Queen  «.  The  Commiaaionera  of 
Stampa  and  Taxea. 

Wettmoreland, — The  Queen  v.  Martin  Irving, 
Eaq.  (Conv.of  Anderaon.) 

H^astmora4and.  —  The  Queen  v.  Martin  Irving, 
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JI/idd/eMf  ^— The  Queen  a.  The  Inhabitanta  of  St. 
Pancraa,  (with  Haokney.) 

AftdU/^ser.— The  Queen  a.  The  Inhabitanta  of  St. 
Pancraa,  (with  St.  Luke.) 

Surrey.— The  Queen  a.  The  London  and  South 
Weatem  Railway  Company. 

WeMi  Biding,  rorfcs^Ura.— The  Queen  v.  The  In- 
habitanta of  Monk  Breton. 

Lan«aj(0r^— The  Queen  a.  John  Armitage. 

Ener.— The  Queen  a.  The  InhabitanU  of  Witham. 

5ttrrcy«— l*he  Queen  a.  The  InhabitanU  of  White- 
chapel,  (Middleaex.) 

ComwtM* — ^Tbe  Queen  v.  Richard  William  Riley. 

TFeit  Riding,  YorXrifttre.— The  Queen  v.  The 
Churehwardena  JoyeTaeera,  and  Inhabitanta  of  Long^ 
wood. 
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England, — ^The  Queeii^«»  James  Chadwick. 

Cbmbridl^e.— Xb«,Q]i6M  v.  Tb»  lahabitants  of 
Ajbwell,  Herts.  ^       ,     « 

SurfTp.-^tbe  Queen  v.*  Btemy  ChttMnor*.;  •'•^ 

Wett  JUding  of  rorki^tre.— The  QuMb'^llU  Ifti 
habitants  of  Ovenden.  •  *  '  '^•. 

Inlialiitants  of  ninuiuugn*'     ^ 

C^fchtre.— TUe    Queen   v.  The   Inbabitanl^  «f 

Durham.— Tbe  Queen  ^.  Htfdr^  A]s.«  ^•SiMdei'i' 
laad.  '   •'  ...  ,  ^  \    . 

TTett  Kid^if,  Yorhshirei-^Thn  (h"ea  if.  5itaetr^ 
Prtston.  I  .t   I  .-...      .. 

Wut  Riding,  r^ribftirs^— The  Queen  v,  Mt^fh 
Lon^ttom.    '        •     "^  ''•   '    "'   *         .••■•'. 

Lancashire^'-^ThB  Queen  v.  Hm  libMHttoAS  <)f 
Sheffield  (Settlem^tx>f'ADhKi%  ft  Co:)       ^   ^  . 

Xancas^ire.— The  Queen  v.  The  same  '(Martha 
Lye,  &c.)  -•    .    'i  •       '  >        :    -    ^    .     «^ 


CoJefc<fter.-^liie  *l2Me&  '-«.  «Tie  iabaKt^ts  of 

SaUord,  ...... 

England,  —  The*  Queen ,  .9,  TlU  C^nnuf si^mfs 
for  England  and  Wales.    '         *      .  , 

'    WeU  Riding,  Yoxhkke'—Thi Qfi9m  p.  TheXW- 
habi^QiU  Vf  HaUfa^  (with  A4nwic^\   '  .       ) 

MiddUsix.— The  Queen  v.  The  lohabifaaU  o^ 
Harrow  on  the  Hill.  .  \  . 

A'^(m^-7i'](%eQueea  «.T^  lllVahiUats  of  Q^ach«|i. 
,  frarc«(crsWre.--Tiie  (jueau  ii.  J[oh&  ^  .Cheiric 
and  another,  Justices,  ^F^    .  .   ^'^  «.' ; 

.    PTtitf^— The  Queen  V  The.lqhabitaBU  a^  Shif)- 
tonMallett.  ... 

\    C%«jfttrtf.r-The  Queen  v..  Th^   Inhabitants'  of 
Criossop. 

;     TTarwIcisfttre.— The  Queen  v.  The  Inhabitants  of 
St.  Michael,  Coventry. 

We%t  Riding,  Yorkxhire.r— The  t^ueen..?.  The  In- 
'habitantsof  Halifax  (with  Rishworth^/,  .,    ,^ 
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J.  P.  Bassett  "     "    " 


W.WiMtiasoi^      ^ 
Pearson 
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P«rtnet,«fe 
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IffiEB   0OMM£»CIAL   FAXLUBEB    AND 
'  THE  OOURT  0¥  BANKRUFPOT. 


Trb  iRBerofaaBt  princes  who  have  boired 
their  heads  in  the  pMungstQnn»  have  stifl, 
wkhoitt  a  «ingle  exception,  contrived  to 
avoid  tbe  Gaurt  of  Bankruptcf :  it  is  eoiy 
the  small  deer  who  have  iheen  An^fen  to 
take  shelter  within  its  walls.  Some  sharp* 
flighted  fenona,  howtever,  suppose  that  the 
«xenptioQ  gentvomily  eatended  to  those 
-wlMse  debts  exceed  100,900/i— ^'sayahun- 
deed  thousand'!'— 4s  only  so  be  oonsidepedin 
ike  aabure  of  a  tcaqiorary  privilege,  and 
«hatwso]vency  will  ukiwalely  be  found — 
Hice  death-*to  level  aU'distiaotions,  and  in- 
troduce the  messeagfr  of  tbe  Court  4>f 
Bankruptcy  into  the  palace  of  tbe  graat 
merchant  itt  well  as  talo  the  parloor  of  the 
•bmU  trader,  it  is  not  that  the  oouvt  has 
improved  ia  general  esdmation,  or  that  the 
defieience  for  wealth  has  abated,  or  that 
any ,  disposition  exists  amongst  the  eom« 
aseieiai  oonmrani^  to  confound  the  unsuc- 
cessful specuhuor  in  shiploads  of  cotton  -and 
plaatatums  of  sugar,  with  the  miserable 
shopkeeper  whotiwb  binself  unable  to  pay 
for  ^e  last  '*  lot  of  goods  "  he  ordered. 
The  disiocUnation  to  resort  to  die  court 
continuest  and  the  distincdon  between  (he 
beads  <  of  great  houses  and  petty  traders  is 
as  €ailky  i^ppreoiated  ia  the  city  as  it  has 
been  at  any  former  period.  It  begins  to 
be  asore  'than  inspected,  however,  that  tbe 
great  failures,  in  many  cases,  partake  of 
the  Mituffe  of  great  smndlet.  It  turns  out 
that  ottn  who  rode  every  day  to  the  corner 
•of  Princes'  Street  in  their  own  oarnages, 
with  two  footmen  behind,  had  they  adopted 
a -style  of  travelling  proportioned  to  their 
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'Oapital,  'wonld'scaroely  have  been  justified 
at  any  time  m  Jadalging  m  the  lasury  <ef  a 
fuU*priaed:oaaBibuB.  It  tunas  <oat  that>  in 
footi  diey  ^never  poMeased  any  actual 
capital*  but  traded  iirom  first  to  last  on 
credit.  Discounts  supplied  tbe  petbtdmn 
vbicb  eaaUed  <them  to  HHike  mi(^  laagni- 
fioent  appcaraaoea^  and  undertake  soch 
gigantic  speculations,  and'wbea  the  mpp^ 
was  auddeaty  withdrawa,  down  tfaeyfdll 
foons  sheer  inanition.  It  is  asmr  clearly 
perastved  that  tbe  ataetemeate  pat  forward, 
iaithe  first  instance,  on  behalf  of  the  de- 
foukiog  boaaas,  derived  their  iaiposing 
chaaaoto*  in  agnaat  degree,  if  not  idto- 
gethar,  fipom  the  ingenuity  of  tlie  Ac- 
oountaats,  a  class  ra|udly  asaaniag  that  po- 
sition in  society  whidi  must  entitle  them 
to  tank  with  our  best  noveiista.  Tlie 
figures,  ofcouBM,  were  iosgenerai  tcorMrt, 
btft  the  icfenenoes  suggested  were  most 
delosiae.  The  pmntical  result  is,  that 
amongst  the  colossal  testaUishments  wbioh 
kme  lyien  widiin  the  last  dnnee  months, 
there  is  hardly  one  in  twenty  from  *whidh 
the  creditors  «an  reasonaMy  cafeuliite  upon 
adividend  of  ten  shillings  dn  the  pound. 

The  knowledge  and  appreciation  of  these 
curcumatances  is  working  a^freat  revolution 
in  the  sentiraents  of  the  pubhc,  and  espe- 
cially of  tbe  so&rers  by  'the  late  failures. 
The  sympathy  felt  in  tiie  easlierc&Bges'for 
.those,  wbo  used  to  hold  their  heads  wo  high 
on  the  exchange*-^*'  to  oonie  so  sasug  upon 
tbe  mart*'— -is  fast  oozing  away, and  giving 
phtoe  to  an  impression  that  a  state  of 
things  so  unaoand  and  ducreditable  ought 
to  be  pcobed  to  the  bottom,  and  exposed ; 
and  that  this  can  only  be  efEscted  by  cre- 
ditors avaiUag  themaelreBiof  the  machinery. 
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defectiye  as  it  ib,  which  the  Court  of  Bank- 
ruptcy affords.  But  here  the  lair  conve- 
niently interposes  to  assist  the  debtor  who 
is  averse  to  having  his  affairs  adminbtered 
under  the  Bankrupt. Laws,  and  raises  an 
obstacle  which  the  creditor .  has  some  diflB- 
culty  in  surmounting.  Any  creditor  whose 
debt  amounts  to  50/.,  or  upwards,  may 
cause  a  fiat  in  bankruptcy  to  be  sued  out, 
but  this  proceeding  is  a  nullity,  unless  the 
creditor  is  prepared  to  prove, — 1st,  his  own 
debt ;  2ndly,  that  the  debtor  is  a  trader 
within  the  meaning  of  the  Bankrupt  Laws ; 
and  lastly,  that  he  has  committed  an  act  of 
bankruptcy.  Now,  the  trading  and  debt 
are  in  general  easy  of  proof,  but  when  the 
debtor  is  disinclined  to  afford  the  oppor- 
tunity, it  is  frequently  impossible  to  esta- 
blish an  act  of  bankruptcy.  Although  the 
debtor  stands  in  his  counting-house  and 
tells  all  his  creditors  that  he  is  unable  or 
unwilling  to  satisfy  their  demands,  or  ad- 
dresses to  them  a  circular,  in  what  may  now 
be  called  the  common  form,  regretting  to 
state  that  he  is  compelled  to  suspend  pay- 
.  ment,  &c.,  there  is  in  the  eye  of  the  law 
.  no  act  of  bankruptcy.  The  course  of  pro- 
cedure required  to  establish  an  involuntary 
act  of  bankruptcy  against  a  trader,  under 
the  statutes  I  &2  Vict.  c.  110,  s. 8,  and 
5  &  6  Vict.  c.  122,  s.  11,  is  also  dilatory 
and  uncertain.  The  debtor,  therefore, 
who  is  not  liable  to  be  taken  in  execution, 
may  avoid  an  act  of  bankruptcy,  and  with- 
out any  infraction  of  the  law,  hold  his  cre- 
ditors— great  and  small — at  arm's  length 
for  a  considerable  period,  unless  they  fall 
into  his  terms.  The  case  here  put  is  not 
conjectural.  Nearly  three  weeks  ago,  a 
fiat  issued  against  a  firm  carrying  on  busi- 
ness in  the  neighbourhood  of  Charing 
.  Cross,  whose  suspension  created  no  small 
;  consternation,  and  whose  estate,  we  under- 
.  stand,  is  expected  to  realize  a  dividend  of 
between  Is.  6d.  and  2s.  6d.  in  the  pound. 
One'iof  the  partners  in  this  firm  resided 
out  of  town.  It  was  impossible^  to  show 
stbat  he. had  absented  himself  from  his  cre- 
I  ditors,  or  cammitted  any  act  of  bankruptcy. 
.  The  conjmissioner  refused  to  adjudge  the 
party  a  l^ankrupt  on  the  evidence  adduced, 
and  the  fiat  could  not  be  prosecuted.  In 
another  case,  also  a  West-end  firm,  where 
the  difficulty  of  proving  an  act  of  bank- 
ruptcy was  anticipated,  a  creditor  desirous 
of  issuing  a  fiat,  proceeded  by  filing  an  affi- 
.  davit  of  debt  under  the  1  &  2  Vict«  c  110 ; 
but  was  unexpectedly  met  by  a  notice, 
that  the  partners  in  the  defaulting  firm, 
who  were  avowedly  then  unable  to  meet 
their  engagements,  were  nevertheless  pre- 


pared to  enter  into  a  bond,  with  two  suffi* 
cient  sureties,  to  pay  such  sum  as  should 
be  recovered  in  any  action,  or  to  render 
themselves  to  prison,  pursuant  to  the  pro- 
visions of  the  statute.  By  this  means  the 
object  the  creditor  had  in  view  was  frus- 
trated, and  bankruptcy  for  the  present 
averted. 

In  all  these  cases  the  evil  day  is  only 
postponed.  Those  engaged  in  various 
capacities  in  winding  up  the  affairs  of  the 
insolvent  concerns,  may  indeed  have  reason 
to  congratulate  themselves.  If  there  be 
any  assets  remaining,  the  arrangement  can- 
not fail  to  be  profitable  to  them.  Whether 
this  new  system  of  administering  bankrupt 
estates  under  the  superintendence  of  a 
committee,  and  dispensing  with  the  assist- 
ance and  protection  afforded  by  the  Bank- 
rupt Laws,  will  ultimately  prove  advantage- 
ous to  the  bankrupts  themselves,  or  to  the 
general  body  of  creditors— to  those  who 
have  no  tricks  of  trade  they  desire  to  con- 
ceal, and  no  exposure  to  apprehend — is,  to 
say  the  least,  doubtful. 


EXEMPTION    OF     MEMBERS    OF 
PARLIAMENT  FROM  ARREST. 


The  Court  of  Exchequer  has  evinced  a 
remarkable  disinclination  to  entertain  the 
question,  how  far  a  member  of  parliament 
is  privileged  from  arrest  on  civil  process. 
Our  readers  may  recollect,  that  in  a  case 
of  Gaudy  v.  Buncombe,  M.  P.,  Mr.  Justice 
Williams,  during  the  long  vacation,  decided, 
that  the  defendant  should  be  discharged 
from  custody,  on  the  ground  that  he  was 
privileged  as  a  member  of  parliament.  An 
attempt  was  made  on  Saturday*  last  to  re- 
view that  decision,  by  moving  for  a  rule  to  re- 
scind the  learned  judge's  order.  The  court, 
however,  suggested,  that  it  was  waste 
of  time  to  discuss  the  question  now,  as  the 
defendant,  even  if  he  had  been  properly  ar- 
rested in  the  first  instance,  would  clearly 
be  entitled  to  his  discharge  upon  the  meet- 
ing of  parliament,  and  the  learned  counsel 
who  made  the  application  was  advised  to 
postpone  it,  and  significantly  informed,  that 
he  might  renew  it  on  the  19th  instant, 
parliament  having  been  summoned  to  meet 
on  the  18th. 

Now,  we  are  well  aware  that  the  courta 
of  justice  have  uniformly  discountenanced 
speculative  attempts  to  obtain  their  opinion 
upon  <|uestions  of  law  not  necessarily 
arising  m  the  progress  of  a  cause.   Indeed, 


•  The  motion  was  renewed  onThundajr  last,  and 
heard,  and  the  court  took  time  to  consider  whether 
the  rule  ahould  be  granted. 
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the  discuBsidn  of  abstract  questions  founded 
upon  a  fictitious  state  of  circumstances 
would    be    a  grievous   misapplication   of 
public    time.    But,  it   may  be  doubted 
whether  >the  question  unsuccessfully  at- 
tempted to  be  brought  under  the  conside- 
ration of  the  court  in  Goudy  v.  Duneambsy 
was  fairly  open  to  any  such  objection.   The 
question  presents  itself  in  this  form  : — ^The 
plaintif  in  the  action  having  obtained  the 
judgment  of  a  competent  tribunal— K>f  the 
Court  of  Exchequer  itself— that  the  de- 
fendant  was  justly  indebted  to  her  in  a 
specified  sum,  sues  out  a  writ  of  execution 
addressed  to  the  sheriff  of  Yorkshire,  who 
arrests    the    defendant*  but   is    directed 
shortly  after  by  the  order  of  a  judge  to  dis- 
charge his  prisoner,  on  the  ground  that  he 
was  a  member  of  the  House  of  Commons, 
and  by  reason  of  that  distinction,  protected 
from    a   species    of   execution    available 
against  the  bulk  of  the  Queen's  subjects. 
The  order  was  made  by  a  single  judge, 
sitting  in  a  moderately  sized  room  behind 
Chancery  Lane,  with  probably  one  hundred 
impatient  suitors  standing  either   at   his 
elbow  or  outside  the  door,  without  much 
time  for  consideration,  and  no  opportunity 
for  consultation.     The  judge's  order  was 
obviously  of  the  utmost  importance,  both 
to  the  plaintiff  and  the  defendant.     It  is 
quite  possible — not  to  say  probable — that 
if  DO  such  order  had  been  made,  her  judg- 
ment would  ere  this  have  been  satisfied, 
or,  in  the  absence  of  such  satisfaction,  the 
defendant  would  have  remained  in  gaol 
until  discharged  by  due  course  of  law.   The 
court  whose  judgment  has  been  rendered 
unavailing  by  the  judge's  order  made  under 
such  circumstances,  is  respectfully  asked, 
whether  that  order  is  in  conformity  with 
the  law  ?  and  it  is  said  the  answer  to  that 
question  b  immaterial,  because  in  twelve 
days  hence  the  defendant  would  certainly 
be  entitled  to  his  discharge  from  custody. 
The  alleged  reason  for  the  indisposition 
manifest^   to  enter  upon  the  matter  is 
scarcely  conclusive.     The  possible  event 
suggested  by  the  learned,  counsel  for  the 
plaintiff, — that  of  the  defendant  ceasing  tobe 
a  member  of  parliament  before  the  I8th, — 
isDot  the  only  event  that  can  be  conceived 
in  which  a  decision  of  the  court,  rescinding 
the    order    of   Justice   Williams,    would 
operate  beneficially  to  the  plaintiff.    The 
present   parliament,  like  other  sublunary 
things,  will  come  to  an  end  sooner  or  later. 
How  long  is  the  exemption  of  a  member 
of  this  p^iament  to  continue  after  its  dis- 
solutioa  ?  or,  in  the  event  of  his  re-election, 
irben  does  he  begin  to  wear  the  mantle  of 


protection  ?  There  are  other  plaintiffs  and 
defendants  interested  in  the  determination 
of  these  questions;  besides  Mrs.  Goudy  and 
Mr.  Duncombe. 

It  will  be  readily  admitted,  that  it  is  not 
a  light  occasion  which  would  justify  one  of 
the  courts  of  law  in  entering  upon  a  discus- 
sion that,  by  possibility,  might  terminate 
in  a  collision  between  the  courts  and  one 
of  the  three  estates  of  the  realm.  When 
such  an  occasion  arises,  however,  it  should 
be  treated  with  a  gravity  proportioned  to 
its  importance.  The  newspapers  state, 
we  hope  not  correctly,  that  the  application 
in  Chudy  v.  Duncombe,  and  the  manner  in 
which  it  was  treated,  created  much  merri- 
ment in  court.  It  need  not  be  wondered 
at,  if  the  plaintiff,  Mrs.  Goudy,  and  others 
who  may  be  similarly  circumstanced,  find 
it  extremely  difficult  to  comprehend  in 
what  the  jest  consis^. 


ATTORNEY'S  LIEN  ON  PAPERS. 


An  unsuccessful  attempt  was  made, 
during  the  last  Term,  in  a  case  recently 
reported,*  to  disturb  the  principle  on  which 
an  attorney's  lien  on  papers  rests,  under 
the  following  circumstances  :— Mr.  Brome- 
head  was  employed  as  an  attorney  by  a 
person  named  Dewsnap,  to  conduct  the 
proceeedings  in  a  case  of  The  Queen  t. 
AlgeVf  and  in  other  matters.  In  the  month 
of  January,  in  the  present  year,  Dewsnap 
changed  his  attorney,  leaving  a  balance  due 
to  Mr.  Bromehead  of  99/.  10<.  66?.,  to  re- 
cover which  an  action  was  subsequently 
brought.  Pending  this  action,  Dewsnap, 
through  his  new  attorney,  took  out  a 
summons,  returnable  before  a  judge  at 
chambers,  calling  upon  his  former  attorney 
to  show  cause  why,  upon  payment  of  the 
sum  clainted,  un^^r  protest  and  subject  to 
future  taxation,  he  should  not  deliver  up 
the  papers  held  by  him  as  the  attorney  of 
Dewsnap.  Mr.  Justice  Erie,  before  whom 
this  summons  was  heard,  refused  to  make 
any  order  upon  it.  A  rule  was  subsequently 
obtained  in  the  Bail  Court,  calling  upon 
Mr.  Bromehead  to  show  cause  why,  upon 
payment  of  the  sum  cldmed  into  court,  or 
into  the  hands  of  the  Master,  subject  to 
the  verdict  of  a  jury,  the  papers  in  his 
hands  should  not  be  delivered  up.  The 
affidavit  upon  which  the  rule  was  moved 
stated,  that  the  papers  were  necessary  in 
the  action  brought  by  Bromehead  against 
Dewsnap;    that  Bromehead's  claim  was 


*  In  re  Bromehead,  16  Law  Jour.  355,  Q.  B. 
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rbiHWd  ty  the  StetMte  oflimiipiMiiiSi  4Mid 
Ifait  M  under AUig  arouU  iboigivm  Itjr 
.Dewm^  to  firodiiw  ^tbe  ipapmv  «i  itbe 
trial*  if  required. 

Afr.  Jufttitfe  Wighimm^  before  wkom 
the  rule  wm  turguedi  |i9H}tedljr  inquunedy  if 
4he*e  was  aqy.Mitbority  tor  such  «»  appli- 
^QftlicNi?,  It  was  quite  clear,  lyiop  the 
authority  of  Biffffim  v*  &q^,^  that  the 
Sitotute  of  LiflaUatiooa  did  not  afiaot  an  a^; 
iConiey'e  lian,  for  the  atatuteeinpUed.tathei 
'vemedy  only^  not  tbe^ebt.. 

The  oounael  for  ibe  appiicaot  iowtadyj 
Abet  Mr.  Bffomehead  ooadd  not  be  <pi^| 
judieed  by  daliveriog  up  th^  papain  aa; 
4ke  amount  of  his  lien  «io*ild  he  paid  imoj 
(the  hands  of  Ae  Master^  and  it  was  sug-j 
j[iM«ed»ibat  a»anofiwer  of  .thecourt,  tbe- 
cmtt  might  properly  inteyfere,  and  require; 
]iinft<to  deliver  up  papeia  which  weie  ma-! 
terial  and  necessary  for  the  tfiai  of  a  fau«e 
actually  d^pfrdj^g. 

Jttstiee  Wtg^ibmm  thought  it  would  >be 
against  all  principle  to  deprive  an  attorney 
of  his  lien*  &nd  substitute  something- of  a 
different  nature  from  that  which. he  pos- 
seaied.  An  attorney,  under  such  circum- 
ataocesy  did  not  stand  pna different  footing 
from  other  parties.  As  the  apptioatisn 
was  contcai^  to  principle^  and  unsupported 
by  .authority,  the  rule  was  discharged  with 
costs* 

THE  LORD   CHANCELLOR'S    ORDER 

OM  THK  JUISXONATJON  Of  «WS  QW  TUM  TJO^- 
IN0  BCAjBTaaS^ 


land  natters  shall  pofpaptive^  be  <asftt^ 
do  proeeed  and  set  therein  m  tlie  said 
George  Qatl^r  was  to  .haae  done»  and  Ar 
thet  purpose  ail  •hooks,  ftypers^  daedi,  -  writ* 
jogsandaofiounts  thatcoDcem  the  ramaa 
and  other  matters  ^whuthfomerly  atood«i»- 
fosred  to  the  said  Georae  Gatty,  shall  he 
transferred  to  the  said  Taxing  Masters  J9- 
Sffctively  to  whom  the  aaid  cauaes  and 
matters  shall  he  so  assigned  as^aforcmil,; 
and  this  order  is  tohe  drawn  up  and  eao* 
tared  by  the  rc^tiar^f  the  said^soMrt- 
B.  i8d7,  fal.i2,B-0.W. 


Friday  the  5  th  day  of  November,  in  the 
eleventh  year  of  the  reign  of  her  Ma- 
jesty Queen  Victoria^  1847* 

Wbbrbas  Geor^  Gatty,  £sq^  rone  of 
the  Taxing  Hesters  of  the  High  Court  of 
Chanoery,  did  on  ilie  2^d  day  of  Novan- 
her  instant,  resiga  his  office  as  one  of  the 
aaM  TaaEing  Masters ;  and  whereas  it  is 
expedient  that  provision  should  he  made 
for  the  due  dispatch  of  such  causes  and 
.matters  as  stand  referred  to  him;  his 
Xiordship  doth  order  that  all  causes  and 
matters  which  stand  referred  to  the  aaSd 
George  Gatty  be  transferred  to  Henr^ 
Ramaay  Baines,  Robert  Bavly  FoUett, 
Hiilip  iid[artine«i,  Bichai^  MiBs,  and  John 
Wainewright,  some  or  one  of  them,  to  be 
talcen  by  them  respectively  ia  such  order 
as  the  said  Richard  MiUs  shall  diteet;  and 
his  Lordship  doth  further  eader  that  the 
amd  Taxing  Masters  to  whom  such  causes 

^  2Ban.&Ad.4UL 


TffOTFCBS  OF  ITOW  BOORS. 

Mammal  of  IheLawaf/ShoOami.  ByJcmn 
Hill  Bcnkvow,  Ad^rocate,  Antiiorof-e 
*Bneatise  on  the  Law  of 'Bankruptcy,  Im- 
solveiicr,  and  Mercantile  iSequestnsaieii 
in  Scotland.  'In  two  votumea,  'Seooid 
Edition,  enlarijied.  Bdinburgh :  Oliver 
it  Boyd.  London?  iSimpkin,  Marshdl, 
ScCo.     1847.    Pp.  487, 606. 

This  work  is  much  esteemed  amongst 
our  northern  brethren,  and  deserves  to  be 
introduced  to  the  notice  of  the  English 
student  and  practitioner.  It  contains  a 
concise  but  clear  view  of  the  law  of  Scot- 
land, ably  written  and  well  arranged.  Ih 
these  days,  when  the  lawyer  is  incited  to 
pursue  his  studies  on  a  more  comprdiensive 
and  scientific  plan  than  heretofore,  woi^ks 
like  those  of  Mr.  Burton  are  particiilarly 
acceptable. 

Our  readers  are  acqoainted  wifh  manv 
parts  of  the  mercantile  law  of  Scotland, 
which  have  been  ably  stated  in  the  Legal 
Observer  by  one  of  its  contributors  well 
versed  in  that  branch  of  Jurisprudence* 
Tlie  present  author  has  divided  his  treatise 
into  two  volumes,  the  one  on  public,  the 
other  on  private  law.  He  has  shown  an 
extensive  knowledge .  of  his  subject,  and 
displayed  great  labour  and  research  and 
power  of  condensation  in  the  execution  of 
his  work.  The  volume  on  public  law  com- 
prehends that  department  of  the  law  in 
which  the  public  at  large,  or  individuals  aa 
members  of  the  body  politic  are  interested. 

''It  relates  to  thapnUic  iostitationi,  so  iai;  aa 
the  dtizea  is  csllea  on  to  act  in  re£erenoe'to 
them  within  Scotland,  from  parliamontand  the 
superior  courts  of  law  down  to  public  com- 
panies and  friendly  soeie^es;  to  the  varioaa 
regnlstions  by  which  the  legisfatore  has  'fiDm 
time  to  time,  on  die  gnmnds  of  pnblic  expe- 
disncy,  or  from  other  motives,  made  r^^nktions 
reetiifting  trsdes  and  oceupatk)B^  or  dictatia^ 


Rgnew:  Burtbi^ 


*  IB  wliitil't&ejr  txts  to  ht  Qondiictedy 
ft*  0inixnKiii||f  wMiis  onv  comnon 
priBei|rf0  dto-  flmtedO]^  iepvato  pfovisiMiv  of 
the  bkorf  wgrihakiui  on  the  on*  bnd,  tad 
di0 game W»cPBtbB otter;  Th«poorlMrde- 
iflMMuA  a  place  ae  an  imporlSBt  feature  in  loeal 
taxation,  and  if  it  had  not  been  tfaoi  aaagned 
tvtte  fiacal  depevCnentof'tiie  work,  wenld,  as 
the  machinery  for  protecting  the  imporetished 
part  of  the  popnliidoa  from  deetitntiony  ha^e 
dttmded  atteuthm  hi  the  pvt  dedfeated  to 
die  kvr  of  police,  in  which  the  several  pieean* 
tMHBy  ■»  mnecBei  aKaBmes  far  proteethig 
toe  donn  fion  cafauaities  and'  moonrenifnceB 
caHeif  by  accident  or  desijf^  are  let  forth. 
lUferpiAlie  hnra  relating  to  the  means  of  con-^ 
veyanee,  botfi  hj  land  and  water,  demanded  a 
and  ^e  criminal  code  had  nn- 
daime  to  be  embraced  within  the 
t  of  the  VolnnR 

*The  poww  and  dHties  of  nMvgistnitn  and 
oSeen  of  the  hnr— a  matter  more  or  less  con* 
nected  widi  every  department  of  the  work-*-* 
leqnijpd  to  be  kept  continually  in  view.  In 
the  ahsoice  of  any  new  edition  of  Mr.  Tait's 
efeeBent  '  Justice  of  the  Peace,'  or  of  any 
other  late  work  calculated'to  continue  it  down 
to  te  present  day  by  eaibodying  a  notice  of 
the  moltitnoinoas  statutes  by  which  new  fhnc- 
tioar  have  widdn  tbe§e  past  few  years  been 
cooAmd  an  the  unpaid  magistracy,  the  author 
has  had  in  view  tae  object  of  making^  this 
rvkamt  tioff^  ^  piaee,  in  so  fsr  as  its  limits 
iwy  peniBty  of  the  sort  of  digest  which  is  gene^ 
raBy  termed  a  '  Jostioe  of  P^ce.' 

*  Lk  a  wDifc  withm  so  small  a  compass  the 
pnctinng  magistrate  must  not  expect  to  find 
aaytfanup  to  supenwde  the  statutes,  by  the 
letter  of  which  he  is  bounds  and  the  express 
teDBs  of  which  he  onghtto  consnlt  on  everv 
iWKamni  en  which  he  enfbrcea  tiiem;  Burn^ 
JoMke  of  Peace,  which  professes  to  embody  in 
full  all  the  dauses  of  the  acts  giving  power  to 
joBliaea  of  peace  in  Engiaacid,  occnpies^  about 
seven  thonsand  veiv  doseQr  printed  pages. 
Ahoogh  a  smaller  bullc  would  contain  all  the 
aftiMleB  wioi  which  justices  of  peace  in  Scot- 
ImA  havrtadeal,  a  work  embodying  them  ver- 
hafiaa,  and  eopp^ing  the  place  of  the  statutes 
thwiiarltee,  would  be  many  times  the  size  of 
thn  aiDall  volume.  It  is  almost  unnecessary, 
however  to  ssv,  that  the  Jostice  of  peace,  like 
every  oraer jnoge, must  imduse in  drffesta and 
ceauaentariea.  They  place  before  him  the 
geoeral  mult  of  the  complex  and  apparently 
mwfilrring  danses  of  various  acts, — show  the 
rshliuu  of  (fifferent  parts  to  eadi  other, — con- 
denaer  the  meaning  of  long  involved  enactments 
ioto  brief  propositions, — fflustrate  the  operation 
of  Aeaetoyaedsiona, — end  probably  the  most 
at  function  of  all,  imord  a  means  of 

J  to  the  statute  law  on  partictdar  heads, 

indicatr  the  acts  which  nave  been  from 
i  to  time  passed  for  the  purpose  of  repeal- 
,  ^terin^  amending,  explaining,  or  conso- 
^  previous  enactments." 

The  oontenta  of  thia  velume  oa  Pbblic 
Law  are  thus  arraoged  :  — 


pfW$  hmrof  Scotland.  SST 

1.  Cbmts  of£air^ 

2.  The  Memben  of  the  Legislature. 

3.  PubUc  Civii  IkMOtutione. 
4*  kMtitaboBaeBBaeefeedwith  Eeligioa  and 

titf  atsfti.. 

&  BsOTBMB:andl\n«tiati. 

6.  Regulatiow  and  Rsatrietions  of  Tradea 
and  Occupations^ 

7.  Rqiulations  aa  to. Transit. 
8..  Public  Police, 
d.  GrimiaalLaw.. 


The  vofume  on  the  Law  of  Private  Rights 
and  Obligations  is  thua  introduced  : — 

«*ItendMndeitho«»  portions  of  theovigiMl 
cditioorof'The  Ma&Mi  of  the  Law  of  Soo»> 
land '  whkfa  rriate  to  the  private  rights  aad 
obligatione  of  iadhridtials,  whether  arising  frana 
contract  or  from  the  operation  of  the  law. 
Smbb  addMoncr  have  been  made,  enbraeinff 
departaaBnts  which  had  been  either  overtooked 
or  but  partially  attended  to  in  the  first  edition ; 
and  an  efibrt*  mm  been  made,  by  noticing  tiir 
snbstaaoe  of  recent  legislation  and  the  princi- 
ples of  late  deckioiie,  to  carry  the  htw  down  to 
the  present  day.  The  general  scope  of  the« 
volume  relates  to  property  and  its  tenures,  the 
domestic  relatioi»,  succession,  contracts,  and 
transmissionB ;  the  remed»s  for  the  fulfilmsBt 
ofoblig^tions,  thelaw  of  debtor  and  creditor^ 
and  the  commercial  code  in  general* 

"  In  some  depsirtmenta  of  the  book  tie 
Anther  has  made  occasional  referencee  to  his 
mere  ehtorate  and  detailed  work  on  the  Law 
of  Bankruptcy  in  Scotland,  which  the  reader 
wiU  understand  ae  merely  a  brief  method  of 
citing  the  authorities  which  may  be  found  al 
length  in  that  book,  in  support  of  the  princi- 
ples emibeidied  in  the  abridged  compilation. 

The  Author  has  prefixed  to  the  volume  a 
notice  of  the  History  of  the  Law  of  Scothmd, 
the  sources  whence  it  is  derived,  and  the  Ute* 
rature  in  which  it  may  be  studied,  calculated, 
he  hopes,  to  be  useful  to  the  student  in  Ae 
absence  of  any  more-  full  and  authorilBlive 
work  on  this  unportant  subject." 

This  portion  of  the  work  is  thus  sub- 
divided :— 

1.  Persons  in  their  Relations  to  each  other. 

2.  The  various  classes  of  Property,  and  thsix 
respective  value. 

3.  Succession. 

4.  Obligations  and  Contracts. 
6.  The  Contract  of  Sale. 

6.  Contracts  involving  Copartnership. 

7.  Contract  of  Insurance. 

8.  Contracts  of  Suretyship, 
g.  Contracts  of  Trust  and  Service. 

10.  The  Contract  of  Letting  and  Hiring  of 
Property.  ^ 

11.  Bills  of  Exchange  and  other  Negotiable 
Obligations. 

12.  Securities. 

13.  Insolvency  and  Bankruptcy. 
'    14.  Legal  Remedies. 


26 


Town  Police  CUmas  Act, 


TOWN  POLICE  CLAUSES  ACT, 


10  &  11  Vict,  c  89* 

Tliis  is  an  Act  for  coaBolidatiiig  in  one  Act 
certain  Provisions  usually  contuned  in  Acta  for 
regulating  the  Police  of  Towns.  It  received  the 
royal  assent  on  the  22nd  of  July  last. 

It  recites  that  it  is  expedient  to  comprise  in 
one  act  sundry  provisions  usually  contained  in 
acts  of  parliament  for  regulating  the  police  of 
towns  and  populous  districts,  and  that  as  well 
for  airoiding  the  necessity  of  repeating  such 
provisions  in  each  of  the  several  acts  relating 
to  such  towns  or  districts,  as  for  ensuring 
greater  uniformity  in  the  provisions  themselves : 
Be  it  enacted.  That  this  act  shall  extend  only  to 
such  towns  or  districts  in  England  or  Ireland 
as  shall  be  comprised  in  any  act  of  parliament 
hereafter  to  be  passed  which  shall  declare  that 
this  act  shall  be  incorporated  therewith;  and 
all  the  clauses  of  this  act,  save  so  far  as  they 
shall  be  expressly  varied  or  excepted  by  any 
such  act,  shall  apply  to  the  town  or  district 
which  shall  be  comprised  in  such  act,  and  to 
the  commissioners  appointed  for  improving 
and  regulating  the  same,  so  far  as  such  clauses 
shall  be  applicable  thereto  respectively,  and 
shall,  with  the  clauses  of  every  other  act  which 
shall  be  incorporated  therewith,  form  part  of 
such  act,  and  be  construed  therewith  as  form- 
ing one  act. 

2.  Interpretations  of  words  in  this  act. 

3.  Interpretations  in  this  and  the  special  act 

4.  Short  title  of  the  act :  "  The  Town  Police 
Qanses  Act,  1847." 

5.  Portions  of  this  act  may  be  incorporated 
with  other  acts. 

Constables, 

6.  Appointment  of  constables.  2  &  3  Vict 
C  93.    3  &  4  Vict  c.  88. 

7.  Power  to  apply  for  additional  constables 
in  case  of  need. 

8.  Constables  to  be  sworn  in. 

9.  Expenses  of  prosecutions,  and  allowances 
to  constables. 

10.  Constables  not  to  resign  without  leave 
or  notice. 

1 1.  Constables  dismissed  to  deliver  up  ac 
coutrements. 

12.  Penalty  for  unlawful  possession  of  ac- 
coutrements, or  for  assuming  the  dress  of  con- 
stables. 

13.  Power  to  provide  offices,  watchhouses,  &c. 

14.  Duties  of  constables. 

15.  Power  of  police  constables  and  persons 
aggrieved  to  apprehend  offenders  punishable 
on  indictment  or  as  a  misdemeanor. 

16.  Penalty  for  neglect  of  duty. 

17*  Power  of  constables  to  take  recogni- 
zances. 

18.  Form  of  the  recognizances. 

10.  Recognisances  to  be  registered  and  re- 
turned to  the  Justice. 

20.  Penalties  on  persons  assaulting  con- 
stables. 

Obstructions  and  Nuisances, 

21.  Power  to  prevent  obstructions  in  the 
streets  during  pubfic  procestions^  &c. 


22.  Power  to  regulate  the  routeof  persona  driv- 
ing  stage  carriages,  &c^  during  divine  service. 

23.  Proprietors  of  stage  carriages  deviating 
from  route  by  order  free  from  penalty. 

24.  Power  to  impound  stray  cattle. 

25.  Power  to  sell  stray  cattle  for  penalty 
and  expenses. 

26.  Persons  guilty  of  pound-breach  to  be 
committed  for  three  months. 

27.  Power  to  provide  a  pound. 

28.  Penalty  on  persons  committing  any  of 
the  foUowing  offences  : — 

Every  person  who  exposes  for  show,  Yore, 
or  sale  (except  in  a  market  or  market-place  or 
fair  lawfully  appointed  for  that  ijurpose)  any 
horse  or  other  animal,  or  exhibits  in  a  caravan 
or  otherwise  any  show  or  public  entertainment, 
or  shoes,  bleeds,  or  farries  any  horse  or  ammal 
(except  in  cases  of  accident),  or  cleans,  dresses, 
exercises,  trains  or  breaks,  or  turns  loose  any  . 
horse  or  animal,  or  makes  or  repairs  any  part 
of  any  cart  or  carriage  (except  in  cases  of  acci- 
dent where  repair  on  the  spot  is  necessary) : 

Every  person  who  suffers  to  be  at  large  any 
unmuzzled  ferocious  dog,  or  sets  on  or  urges 
any  dog  or  other  animal  to  attack,  worry,  or 
put  in  fear  any  person  or  animal : 

Every  owner  of  any  dog  who  suffers  suck 
dog  to  go  at  large,  knowing  or  having  reason- 
able ground  for  believing  it  to  be  in  a  rabid 
state,  or  to  have  been  bitten  by  any  dog  or 
other  animal  in  a  rabid  state : 

Every  person*  who  after  public  notice  given 
by  any  justice  directing  dogs  to  be  confined  on 
account  of  suspicion  of  canine  madness,  suffers, 
any  dog  to  be  at  large  during  the  time  specified 
in  such  notice : 

Every  person  who  slaughters  or  dresses  ai^y 
cattle,  or  any  part  thereof  except  in  the  case 
of  any  cattle  over-driven  which  may  have  met 
with  any  accident,  and  which  for  the  pubUc 
safety  or  other  reasonable  cause  ought  to  be 
killea  on  the  spot : 

Every  person  havings  the  care  of  any  waggon, 
cart,  or  carriage  who  rides  on  the  shafts  there- 
of, or  who  without  having  reins,  and  holding 
the  same,  rides  upon  such  waggon,  cart,  or 
carriage,  or  on  any  animal  drawmg  the  same, 
or  who  is  at  such  a  distance  from  such  waggon, 
cart,  or  carriage  as  not  to  have  due  control 
over  every  anmial  drawing  the  same,  or  who 
does  not,  in  meeting  any  other  carriage,  keep 
his  waggon,  cart,  or  carriage  to  the  left  or  near 
side,  or  who  in  passing  any  other  carriage 
does  not  keep  his  waggon,  cart,  or  carriage  on 
the  right  or  off*  side  of  the  road  (except  in 
cases  of  actual  necessity,  or  some  sufficient 
reason  for  deviation),  or  who,  by  obstructing 
the  street,  wilfully  prevents  any  person  or  car- 
riage from  passinff  him,  or  any  waggon,  car, 
or  carriage  under  nis  care : 

Every  person  who  at  one  time  drives  more 
than  two  carts  or  waggons,  and  every  person 
driving  two  carts  or  waggons  who  luis  not  the 
halter  of  the  horse  in  the  last  cart  or  waggon 
securely  fastened  to  the  back  of  the  first  cart 
or  waggon,  or  has  such  halter  of  a  greater 
length  from  such  fastening  to  the  horse^s  head 
than  four  feet : 
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torbs  any  inhabitant,  by  pulling  or  ringing 
anv  door  bell,  or  knocking  at  any  door,  or  who 
wilfully  and  unlawfully  extingmshes  the  light 
of  any  lamp : 

Every  person  who  flies  any  kite,  or  who 
makes  or  uses  any  slide  upon  ice  or  snow : 

Every  person  who  cleanses,  hoops,  fires, 
washes,  or  scalds  any  cask  or  tub,  or  hews, 
saws,  bores,  or  cuts  any  timber  or  stone,  or 
slacks,  sifts,  or  screens  any  lime : 

Every  person  who  throws  or  lays  down  any 
stones,  coals,  slate,  shells,  lime,  bricks,  timber, 
iron,  or  other  materials,  (except  building  mate- 
rials so  inclosed  as  to  prevent  mischief  to  pas- 
sengers) : 

Every  person  who  beats  or  shakes  any  car- 
pet, rug,  or  mat  (except  door  mats,  beaten  or 
shedcen  before  the  hour  of  eight  in  the  morning) : 
Every  person  who  fixes  or  places  any  flower- 
pot or  box,  or  other  heavj  article,  in  any  upper 
window,  without  sufficiently  guarding  the 
same  against  beinff  blown  down : 

Every  person  who  throws  from  the  roof  or 
any  part  of  any  house  or  other  building  any 
slate,  bricks,  wood,  rubbish,  or  other  thing, 
except  snow  thrown  so  as  not  to  fall  on  any 
passenger : 

Every  occupier  of  any  house  or  other  build- 
ing or  other  person  who  orders  or  permits  any 
person  in  his  service  to  stand  on  the  sill  of  any 
window,  in  order  to  clean,  psdnt,  or  perform 
any  other  operation  upon  the  outside  of  such 
window,  or  upon  any  house  or  other  building 
within  the  said  limits,  unless  such  window  be 
in  the  sunk  or  basement  story : 

Every  person  who  leaves  open  any  vault  or 
cellar,  or  the  entrance  from  any  street  to  any 
cellar  or  room  underground,  without  a  suffi- 
cient fence  or  handrail,  or  leaves  defective  the 
door,  window,  or  other  covering  of  any  vault 
or  cellar,  or  who  does  not  sufficiently  fence  any 
area,  pit,  or  sewer  left  open,  or  who  leaves 
such  open  area,  pit,  or  sewer  without  a  suffi- 
cient light  after  sunset  to  warn  and  prevent 
persons  from  falling  thereinto  : 

Every  person  who  throws  or  lays  any  dirt, 
litter,  or  ashes,  or  nightsoil,  or  any  carrion, 
fish,  offal,  or  rubbish,  on  any  street,  or  causes 
any  offensive  matter  to  run  from  any  manufac- 
tory, brewery,  slaughter-house,  butcher's  shop, 
or  dunghill  mtp  any  street :  Provided  always, 
that  it  shall  not  be  deemed  an  offence  to  lay 
sand  or  other  materials  in  any  street  in  time  of 
frost,  to  prevent  accidents,  or  litter  or  other 
suitable  material  to  prevent  the  freezing  of 
water  in  pipes,  or  in  case  of  sickness  to  prevent 
noise,  if  the  party  laying  any  such  things 
causes  them  to  be  removed  as  soon  as  the  oc- 
^▼ery  penon  who  publicly  offers  for  sale  or  casion  for  them  ceases : 
distribution,  or  exhibits  to  public  view,  any  Every  person  who  keeps  any  pigstye  to  the 
pro&ne,  indecent,  or  obscene  book,  paper,print,  I  front  of  any  street,  not  being  shut  out  from 


Erary  person  who  rides  or  drivesftirioosly  any 
horse  or  carriage,  or  drives  furiously  any  cattle  : 
Every  nerson  who  causes  any  public  car- 
riage, sJedge,  truck,  or  barrow,  with  or  without 
horses,  or  any  beast  of  burden,  to  stand  longer 
than  is  necessary  for  loading  or  unloading 
goods,  or  for  taking  up  or  setting  down 
passengers  (except  hackney  carriages,  and 
horses  and  other  beasts  of  draught  or 
burthen,  standing  for  hire  in  any  place  ap- 
pcnnted  for  that  purpose  by  the  commissioners 
or  other  lawful  authority),  and  every  person 
who,  by  means  of  any  cart,  carriage,  sledge, 
track,  or  barrow,  or  any  animal,  or  other 
means,  wilfully  interrupts  any  public  crossing, 
or  wilfully  causes  any  obstruction  in  any 
pubUc  footpath  or  other  public  thoroughfare : 

Every  person  who  causes  any  tree  or  timber 
or  iron  beam  to  be  drawn  in  or  upon  any  car- 
lia^  without  having  sufficient  means  of  safely 
gmding  the  same : 

Every  person  who  leads  or  rides  any  horse 
or  other  animal,  or  draws  or  drives  any  cart  or 
carriage,  sledge,  truck,  or  barrow  upon  any 
footway  of  any  street,  or  fastens  any  horse  or 
other  animal  so  that  it  stands  across  or  upon 
any  footway : 

Every  person  who  places  or  leaves  any  fur- 
lutnre,  goods,  wares,  or  merchandize,  or  any 
cask,  tub,  basket,  pail,  or  bucket,  or  places  or 
uses  any  standing-place,  stool,  bench,  stall,  or 
showboard,  on  any  footway,  or  who  places  any 
blind*  shade,  covering,  awning,  or  other  pro- 
jection over  or  along  any  such  footway,  unless 
such  blind,  shade,  covering,  awning,  or  other 
pcejeetion  is  eight  feet  in  height  at  least  in 
every  part  thereof  from  the  ground  : 

Every  person  who  places,  hangs  up,  or 
otherwise  exposes  to  sale  any  goods,  wares, 
merefaandize,  matter,  or  thing  whatsoever,  so 
that  the  same  pro^ject  into  or  over  any  footway, 
ta  beyond  the  Ime  of  any  house,  shop,  or 
buildmff  at  which  the  same  are  so  exposed,  so 
as  to  obstruct  or  incommode  the  passage  of 
any  person  over  or  along  such  footway : 

Every  person  who  rolls  or  carries  any  cask, 
tnb,  hoop,  or  wheel,  or  any  ladder,  plank,  pole, 
timbor,  or  log  of  wood,  upon  any  footway,  ex- 
cept for  the  purpose  of  loading  or  unloading  any 
cait  or  carnage,  or  of  crossing  the  footway : 

Every  person  who  places  any  line,  cora,  or 
pole  across  any  street,  or  hangs  or  places  any 
doches  thereon : 

Every  common  prostitute  or  nightwalker 
loitering  and  importuning  passengers  for  the 
pmpose  of  prostitution : 

Every  person  who  wilfully  and  indecently 
(  his  person  : 


drawing,  painting,  or  representation,  or  sings 
•ay  profane  or  obscene  song  or  ballad,  or  uses 
any  profane  or  obscene  language : 

jSvery  person  who  wantonly  discharges  any 
firearm,  or  ti^ows  or  discharges  any  stone  or 
otber  missile,  or  makes  any  bonfire,  or  throws 
er  sets  fire  to  any  firework : 

Zwetf  person  who  wilfully  and  wantonly  dis-| 


such  street  by  a  sufficient  wall  or  fence,  or  who 
keeps  any  swine  in  or  near  any  street,  so  as  to 
be  a  common  nuisance. 

29.  Penalty  on  drunken  persons,  &c.,  guilty 
of  riotous  or  indecent  behaviour. 

Fires. 

30.  Penalty  for  setting  chunneys  wilfully  on 
fire. 


ZImmi.  JMm  J[am$mMl. 


32.  Fire  engiiin  and  finmea  mgrte  pm- 

Tided  by  the  Commissioners. 

93.  nre  police  ;ptnmtted  to  go  bejuad  the 
limits  of  the  act.  on  dsfrafiBf^  the  oqioaaa. 
Piffeet<  tftmhUe-retoH. 

9L  Penalty  on  vietaaHirs  harboving  era- 
atablee  while  on  doty. 

35.  Penalty  on  colEsei^&op  keepers luffboov- 
ing  disorderly  persons. 

36.  Penalty  on  persona  keepin|i^  jAaees  ibr 
^ew^bflltiBg,  cock-iM^htiag,  &e. 

Hackney  carriages, 

37.  Hackney  carnages  to  be  licenced. 

38.  Hackne^r  carnages  defined  as  standing 
orpiying  for  hire  in  any  street  within  the  pre- 
aenbed  distance,  and  every  carriage  standing 
upon  any  street  within  the  prescribed  distance, 
hmng  tnereon  any  numbered  plate  required  by 
iiiis  or  the  special  act  to  be  fixed  upon  a  hack- 
ney carriage,  or  having  thereon  any  plate  re- 
aembling  or  intended  to  resemble  any  auch 
plate  as  aforesaid. 

39.  Fee  to  be  paid  Tor  licence. 

40.  Persons  applying  for  licence  to  ngn  a 
requisition  for  the  same. 

41.  What  shall  be  specified  in  l^e  licences. 

42.  Licences  to  be  redstered. 

43.  Licence  to  be  in  force  for  one  year  only. 

44.  Notice  to  be  given  by  proprietors  of 
faackney  carriages  of  any  change  of  abode^ 

45.  Penalty  for  plying  for  hire  without  a 
licence. 

46.  Drivers  not  to  act  without  first  obtaming 
a  licence. 

47.  Penalty  on  drivers  acting  without  li- 
cence. 

48.  Proprietor  to  retain  licence  of  drivers 
when  in  his  employ,  and  to  produce  the  same 
^eoCsummoned.  Justices  may  endorse  con- 
victions upon  licences.  Penalty  on  proprietors 
lor  neglect. 

49.  Proprietors  to  return  Ucence  to  drivers 
ydien  quitting  his  service  if  they  behave  well, 
if  otherwise  proprietors  to  summon  them. 
Compensation  in  case  of  licence  being  impio- 
periy  withheld. 

60.  Licences  to  be  suspended  or  revoked  for 
misconduct. 

61.  Number  of  persons  to  be  carried  in 
a  hackney  carriage  to  be  painted  thereon. 

62.  Penalty  for  neglect  or  for  r^usd  to 
carry  the  prescribed  number. 

63.  Penalty  on  driver  for  refusing  to  drive. 
54.  If  the  proprietor  or  driver  of  any  such 

luckney  carriage,  or  if  any  other  person  on  his 
behalf,  affree  beJForehand  with  anyperaon  hiring 
such  hackney  carriage  to  take  for  any  job  a, 
ram  less  than  the  fare  allowed  by  this  or  the 
special  act,  or  any  bye-law  made  thereunder, 
such  proprietor  or  dnver  shall  be  liable  to  a 
penalty  not  exceeding  forty  shillings  if  he  ex- 
act or  demand  for  such  job  mene  ikam  ihe  fasfe^ 
90  agreed  vqton,* 
66.  Agreement  to  p^  more  Aan  the  legal 

*  This  is  an  iinportant  sscfion. 


(mt/oot-io  be  faindiDg^.Bod  mnm  pmd  J^nd 
UK  pvopsr  Aaa  naqrosjaacovorad  iiaDk. 

66.  M  Aa  fgoprister  or  driver  of  aogr  nch 
kadBosy  oarriage,  or  if  anyeiftcrpanoBonliB 
behalf,  agsse  with  any pmon  to  oarrf  ia^r^ 
aaith  haakasy  carnage  peraona  notteneednig 
in  anmber  tfaie  number  ao  painted  on  sudk  eas- 
mge  as  afoiesaid,  fiur  a  distaaoe  to  be  m  Use 
discretion  of  such  proprietor  or  driffar,  aad  fcr 
a  sum  agreed  upon^  such  praprietor  ordi' 
ehall  be  liable  to  a  psnsHy  not  eaeeadiBgi 
sh^ngs,  if  the  distaaae  which  he  carries  i 
pssaons  be  under  that  to  which  diey  were  a»> 
titled  to  be  carriad  lorthe  suaa  ao  agreed  i^isa 
according  to  the  faxe  allowed  by  this  or  Ae 
macial  act,  or  any  bye4aw  made  m  pnwaanee 

57«  Deposit  to  be  nwde  for  carriages  wait- 
ing, fienslty  on  the  ibrivar  refusing  to  aai^ar 
to  account  fmr  the  deposit. 

58.  Overcharge  by  hackney  ^oaefanMB,  Ice. 
to  be  iaeluded  in  ooamction,  and  returned  to 
aggrieved  party- 

59.  Penalty  for  Denmttiag  peiaons  to  ride 
without  consent  of  toe  hirer. 

60>  No  person  to  act  as  driver  of  any  eaiv 
riage  without  the  consent  of  the  proprieter. 

61.  Peaahy  oa  drivers  misbdbaving. 

62.  Penalty  for  leaving  carriages  auHlieiwW 
at  |daees  of  public  resort. 

63.  In  every  case  ta  wfakh  any  hnit  or 
damage  has  been  caused  to  any  person  or  psa- 
perty  as  aforesaid  by  the  driver  of  any  carnage 
lat  to  hire,  the  justice  before  whom  such  drivar 
has  been  convicted  msy  direct  that  tibe  pfo- 
prietor  of  such  carriage  shall  pay  such  a  som 
not  exceeding  ^ite  pounds  as  appsacs  to  the 

C'ee  a  reasonable  ooaipeaaation  for  auch 
or  damage;  aad  every  proprietor 
pays  any  auch  oompenBation  as  afo 
recover  the  same  fixan  the  drivar,  aad 
oompcnsation  shall  be  recoverable  iioDa  audi 
TpopnetoTt  aad  by  bin  from  aoch  drimr,  as 


64.  Improperlyataadiag  withcsrwiay ;  reftis- 
iag  to  give  way  to,  or  obstructiDff  any  olher 
driven  or  depriving  hinsofiiisfare.  Peaali/<as. 

65.  Justices  empowered  to  award  eonspeaiS- 
tion  to  drivers  for  loss  of  time  in  altendiiig'to 
aaswer  oomplainta  aot  sriiatantiated. 

66.  Penalty  for  safiisingio  pay  ^e  fns. 

67.  Penalty  fca  danagiag  camaoa. 

68.  Commissioners  may  make  D|b  lasts  for 
tagidating  hsekney  cairi^gea. 

69.  Regulation  of  bathing  machines. 

70.  Beguktions  astoTates. 

71.  Bye-laws. 

72.  Tender  of  amends* 
Eecavery  qf  iawioffse  end  feaaUiea. 

73.  Recovery  of  dannges  ana  peaaltioa. 

74.  In  Irdand  part  of  peudttee  to  be  paitt  to 
guardians  of  unians. 

75.  All  things  required  to  be  dona  tyy-.two 
Jnstioes  may,  ineeitam  cases,  be  donelij  «ne. 


^  This  also  is  ataateri^  clause. 

^  This  clause  efects  an  alteration  in  fbsHaar. 
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pMBtK9  Or  peijll^. 

.iccetf^  to  %pecial  act. 

77*  Copies  of  special  act  to  be  kept  and  de- 
posited and  alloved  to  be  inspected.  7  W.  4, 
k  I  Vict.  c.  83. 

7S.  Penalty  on  fiuling  to  keep  or  deposit 
such  copies. 

LEGAL  EDUCATION  EEPORT- 


AUfVOei^rBSt  WKIT£M  TO  TIM  aitfHBT^.  AND 
SOLieiTOBB  I«  mSOTLAIfD. 

Hayivq  in  the  last  volame  extracted 
from  the  Report  of  the  Committee  the 
eCect:  of  their  view  of  the  evidence  regard* 
119  the  exaeting  state  of  L^fiduoation  in 
Baghmdand  Ireknid,  and  also  in  Gerimmy/ 
wi  proceed  now  to  fheir  statemento  relat* 
lagtoSc^iand. 

''the  Faculty  of  Advocates  represent  the 
l^gal  body  in  SiBotland»  and  only  take  cogni- 
sance of  the  le^  instruction  given  in  the 
(Jmrcrsity  of  Edinburgh  by  the  professors  of 
civil  Isnr  and  of  Scotch  kw  in  that  university. 
Ilns  has  necessarily  had  an  effect  upon  ^e 
legal  education  of  the  other  universities.  There 
isy  in  ikct,  no  bar  except  in  Edinburshy  and 
U^  edocatkm  ia  very  imjierfect  in  aS  except 
iirGIa^w.  In  Glasgow  it  is  made  principEiUy 
snbeenient  to  thei  wants  of  the  Society  of 
Procnntors,  who  correspond  to  the  English 
and  Irish  soiidtanu.  The  general  ooorse  of 
stadf  being  in  leliBriace  to  thepecnliar  ehaiM* 
ter  of  Scotch  law,  and  reposing;,  as  ia  a  gnat 
dk^eeit  does,  upon  the  dvil  code,  embraces 
aa  itB  chief  object  the  civil  law;  the  Scotch 
fbrnm^,  as  it  were,  the  pnctical  spplication. 
Vkb  course  forms,  in  some  degree,  ths  faculty 
<£lav  at  each  of  the  uaiversitieat  It  is  carrisa 
osit  bj  meana  of  lecturss,  and  foUoweS  by 
mkimrml  and  final,  eaaminations*  Where 
«et  Kcgalatioaa  are  seatonsly  conducted  in 
pracfice,  the  edncation  is,  on  the  whole,  as  far 
ae  it  gocsi  effideat;  but  even  at  Edinbnrgh,  to 
jpdfe  fitDu  the.  evidence  of  Lord  Broughaniy 
ho^  lecturaa  and  examination. have^  in  many 
lyWnhrSj  lost  mndl  of  their  onginal  eneigy. 
^rinaf  ss^say,'  says  the  noble  lord,.' that 
t^-  etsiaination  ianeat  to  nuoatoiy.  It  ia  a 
UitiA  better  than  the  English  hna,  but  it  ia 
nel  moch  better  for  gxonnding  the  student  in 
titt  knowledge  of  his  profisssioa/  And  this 
ooBdnsion  seems  amply  borne  out  by  his  pre* 
«■»  statement.  AAer.  rsfernng^  to  the  ne^ct 
o£  legal  education  in  the  urns  of  oeuit  in 
fntfivBf\,  he  coatiaues :  '  la  Sootkuid  the  case 
ie>Bfit  quite  the  aamsybnt  it  is  tending  towards 
^hm  same,  Fonaedy  two  eaamiaations  must 
ha  ffsae  through  by  the  candidate  befote  he 
coidd  be  what  is  called,  passed*  or  adnuttad  to- 
amaeate,  mkach  is  tantamooat  to  our  call  to 
«e  her.  One  waa  ia  dvil  law,  and  the  other 
ia>  Seotck  law;,  aad  at  alL  times,  and.  up  to 
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ible  day,  Hie  studeBI  ia  re^tiired  to  have  a 
course  of  lectures  on  dvil  law,  tipen  the  iB^ 
sdtutes,  and  another  course  of  lectures  upon 
the  pandects,  and  also  a  third  course  upon 
Scotch  kw,  by  the  Scotch  Law  Professor, 
who  is  appointed' By  Ibe  Facnlty  of  Advocatei^ 
whicfa  is  the  1^  body  ilk  Scothmd.  1^» 
acaendaece  apon  dlose  elasae*  is  the  oeAf 
thing  that  now  lemains  likely  to  be  reep 
effectual,  as  imposing  the  duty  o£  bemg  ediv* 
cated  upon  those  who  are  about  to  be  made 
advocates.  The  certificate  of  the  professor  ia 
required  that  the  petty  has  attended  the  thiee 
classea,  but  there  is  no  examination  whatever 
of  die  pupil  by  the  professor  in  the  Scotch  law 
daes,  though  there  is  the  examination  by  the 
Civil  Laar  Professor,  in  the  two  civil  law 
chrsses.  Nevertheless,  these  examinations  have 
exeeedmgly  Httie  of  reality  or  use  in  themr. 
When  I  attended  the  class,  it  was  perfectly 
wdl  known  that  the  answer  to  each  question 
cocdd  be  kncwtt  beforehand ;  for  if  the  profea* 
sor  began  Ua  question  (the  examination  bdnr 
in  Latin)  with  **  An,"  the  answer  was  *'  Non,* 
in  the  negative,  whatever  the  question  was. 
If  he  began  his  question  in  "NonUe,"  the 
answer  was  "Etiam,**  whatever  the  qnestiOB 
was.  That  I  can  speak  to,  from  my  own  ex** 
perience,  to  have  been  the  constant  well-known 
course  of  examination  at  the  late  Professor 
Dick's  class  ;  whether  the  examinations  have 
continued  nnce  or  not,  I  am  not  able,  of  my 
own  knowledge,  to  speak.  I  never  remember 
an  exaoimnation  in  the  Scotch  Law  class.  The 
only  other  test  of  profidency  is  by  the  exami* 
nation  which  the  candidate  for  the  bar  under- 
goes before  seven  examiners  in  the  Scotch  law« 
and  nine  examinen  in  the  dvil  law,  belonging 
to  the  4^acalty  of  Advocates.  As  each  exami« 
no'  takes  a  title  of  the  institutes  in  one  case, 
and  of  the  pandects  in  lite  other,  to  examine 
the  pnpil  out  of,  if  each  examiner  were  to  nudce 
the  candidate  undergo  a  real  examination  upon 
the  title,  tike  result  wocdd  be,  that  he  wonla  Be 
examined  strictly  upon  seven  titles  of  the 
Sooftch  law,  and  dghteen  titles  of  the  civil  law, 
which  if  the  party  could  answer  upon,  might 
be  taken  to  be  an  exceedingly  rigorous  test  of 
the  proficiency  in  thon  sciences.  But,  nnfofw 
tunately,  whatever  mav  have  been  the  onginal 
of  that  practice  in  tact,  it  has  become  noC 
ORich  better  than  nugatory  or  formal ;  for  it  ie 
the  invariable  custom  for  the  candidate  to  wait 
upon  those  examiners  oner  after  anotiier,  and 
each  receives  him  crvifiy,  and  upon  his  goinff 
away,  tcfis  him  be  may  look  over  such  and 
sfsch  a  title;  the  consequence  of  which  is,  that 
he  knows  exaetlv  upon  what  title  he  is  to  be' 
examined,  and  therdfbre,  although  it  is  better- 
perhaps  than  notfaingf,  inasmuch  as  it  requiiee 
him  to  have  made  himself  master  of  these  29 
tides,  yet  it  is  eqnaBy  clear,  that  as  he  can: 
make  himself  master  of  those  for  the  particnhttf 
uwpuse  of  the  moment,  he,  in  all  probabiliM^, 
has  entirely  forgotten  every  tittie  ot  saeh  tide 
a  week  after,  unless-' he  happene^  mdependentlii 
of  this  exaflsination  and  of  ikese  exigence^  to 
have*  nude  himaetf  maaler  of  Ike  subjecfc 
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Therefore  I  may  safely  say  this  examination  is 
next  to  nugatory.' 

Such  was  the  state  of  legal  education  at 
Edinburgh  in  Lord  Brougham's  time.  Pro- 
fessor Maconochie,  the  present  Professor  of 
Civil  Law  in  the  University  of  Glasgow, 
gives  a  somewhat  more  favourable  view  of 
the  state  of  legal  instruction  in  that  uni- 
yersity  at  present 

^  Now,  as  then,  the  education  for  both  pro- 
fessional and  unprofessional  men  is  inadequate 
and  unsatisfactory,  but  there  seems  at  least  a 
more  distinct  recognition  of  its  value  and  ne- 
cessitv.  There  is  no  course  of  legal  study 
intended  for  general  students  in  any  of  the 
universities  of  Scotland ;  in  no  portion  of  the 
course  in  the  Faculbr  of  Arts  is  there  even  an 
elementary  course  of'^law  introduced;  no  time 
is  given  tor  it ;  nor  is  it  considered  as  neces- 
sary or  auxiliary  to  the  obtaining  a  deme. 
The  Faculty  of  Law,  wherever  it  exists  in  those 
institutions,  is  totally  distinct  from  the  usual 
curriculum  of  study;  so  that  a  voung  man 
may  take  his  de^e  of  Master  of  Arts,  and 
have  the  pretension  of  being  educated  in  all 
branches  of  literature,  and  yet  be  utterly  igno- 
rant of  the  first  principles  of  the  laws  and  con* 
Btitution  of  his  own  country  (the  case  of  a 
great  majority  of  the  students  in  the  Scotch 
universities),  and  d  fortiori  of  those  of  other 
nations.  An  endeavour  was  made  in  some 
degree  to  supply  this  want  in  £dinbiu*gh  and 
Glasgow,  in  the  former  there  was  a  chair 
''.of  the  Law  of  Nature  and  Nations,"  which 
was  occupied  by  the  first  Lord  Meadowbank, 
but  this  again  formed  no  part  of  the  usual 
curriculum  of  the  university ;  it  gradually  fell 
into  disuse,  and  is  now  completely  abandoned. 
In  the  latter.  Professor  Miller  delivered  lec- 
tures upon  "General  Law."  At  that  time, 
men's  minds  were  particularly  turned  to  the 
discussions  then  going  on  in  Europe,  regard- 
ing the  principles  of  government,  (the  French 
revolution  was  in  progress,  political  economy 
and  the  knowledge  of  uie  theory  of  government 
only  in  its  infancy,)  and  all  these  circumstances 
excited  more  attention  to  such  a  course  than 
it  would  be  now  possible  to  obtain.  It  is  also 
observable  that  at  that  period,  from  this  or 
other  causes,  the  attendance  of  Englishmen, 
and  the  sons  of  gentlemen  from  the  country, 
in  Glasgow,  was  greater  than  it  is  at  present 
'In  Scotland,'  savs  Lord  Campbell,  'almost 
all  the  gentry  usea  to  attend  lectures  upon  the 
civil  law,  municipal  law,  and  were  passed  as 
advocates,  that  is,  were  called  to  the  bar,  and 
certainly  derived  great  advantage  from  that.' 
The  present  course  of  instruction  appears  to 
be  considered  as  exclusively  destined  for  the 
profession,  and  those  portions  only  are  attended 
to,  which  are  considered  of  immediate,  practi- 
cal, professional  use.  Even  this  provision 
still  continues  scanty  enough.  There  is  no 
preliminary  examination  either  for  advocate  or 
writer  of  the  signet,  or  procurator,  which 
might  go  to  test  the  general  education,  ac- 
quirements, or  habits  of  the  candidate  previous 


to  his  being  admitted  to  the  study  of  the  pro- 
fession, 'ms  is  a  very  serious  omission,  and 
felt  injuriously  in  many  instances  by  the  can- 
didates during  the  whole  course  not  only  of 
their  legal  studies,  but  of  their  after  profes- 
sional life.  In  Edinburgh  the  Faculty  of  Low 
in  the  university  comprises  three  chsars,  filled 
by  three  professors,  two  of  them  members  of 
the  bar,  and  one  of  them  a  writer  of  the  signet. 
The  first  is  Professor  of  Scotch  Law,  the 
second  is  Professor  of  Civil  Law ;  the  third  is 
Professor  of  Conveyancing;  but  it  is  to  be 
observed  that  these  three  gentlemen  are  gen- 
tlemen  exercising  their  professional  avocations, 
and  attending  the  courts  of  law  durinff  the 
day.  The  consequence  is,  that  the  outies 
wluch  the)^  perform  in  Edinburgh  may  be 
performed  in  Glasgow  by  one  individual  who 
can  devote  his  whole  time  to  instruction.  In 
Edinburgh  the  course  of  each  professor  does 
not  much  exceed  four  months,  and  consists  of 
only  four  lectures  a  week  and  one  examination. 
The  examination  required  is  in  civil  law  the 
first  year,  and  in  the  following  year  in  Scotch 
law,  somewhat  more  strict  than  it  appears  to 
have  been  in  Lord  Brougham's  time ;  its  dura- 
tion for  each  candidate  is  on  an  average  half 
an  hour,  and  it  is  of  sufficient  rigour  to  let  the 
examiners  know  they  are  not  admitting  an 
absolute  ignoramus  into  their  profession,  but 
quite  inadequate  to  test  any  complete  Imow- 
ledffe  of  the  candidate's  profession,  and  utterly 
inadequate  to  test  the  fact  of  his  having  had 
previously  a  gentleman's  education." 

With  regard  to  the  writers  of  the  signet, 
(the  body  of  practitioners  next  to  the  bar,) 
they  have  a  pretty  rigorous  examination, 
and  they  require — (what  it  is  remarkable 
the  body  of  advocates  do  not) — a  certifi- 
cate of  attendance  upon  the  civil  law  class. 

"  P/ofessor  Maconochie  is  the  sole  member 
of  the  Faculty  of  Laws  in  the  Glasgow  Univer- 
sity, and  embraces  all  the  departments — the 
teaching  of  the  civil  law,  of  Scotch  law,  and  of 
conveyancing.  His  predecessor  had  only  a 
commission  as  professor  of  the  civil  law ;  out 
on  a  representation,  it  appears,  of  the  procura- 
tors of  Glasgow,  that  is,  o[  the  members  of  the 
legal  profession  of  that  town,  he  was  asked  by 
the  Lord  Advocate  on  the  part  of  the  crown  to 
deliver  lectures  upon  Scotch  law.  Professor 
Maconochie  agreed  to  do  so  upon  receiving  a 
royal  warrant  to  that  effect,  and  thus  he  be- 
came teacher  of  civil  law  and  Scotch  law  in 
that  university.  He  is  bound  by  the  statutes 
to  deliver  five  lectures  upon  civil  law  per  week 
during  the  session,  provided  not  less  than  five 
students  offer  themselves  to  attend  that  course. 
Notwithstanding  all  his  anxiety  to  promote  its 
study,  his  efforts  to  collect  a  regularly  attended 
civil  law  class  in  Glasgow  have  been  hitherto 
unavailing.  This  is  owing  to  the  peculiar  po- 
sition of  those  who  would  be  likely  to  form 
his  audience.  The  law  students  of  Glasgow^ 
are  young  men  either  exercising  the  functions 
of  clerks  in  the  procurators'  offices,  or  thef 
are  the  'unior  members  of  that  profeasioii 
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ictnaDy  engaged  in  professional  avocations 
jrielding  them  pecuniary  advantages;  their 
time  therefore  is  extremely  limited :  the  only 
hour  at  which  they  can  attend  is  from  nine  to 
ten  o'clock,  after  their  own  breidcfasts,  and 
Dieoeding  the  opening  of  the  offices  for  legal 
business.  Add  to  this,  that  the  only  certificate 
of  attendance  required  by  the  Society  of  Pro- 
curators for  adnussion  to  the  profession  is  that 
of  a  single  course  of  the  Scotch  law  lectures. 
The  Scotch  law  lectures  in  return,  as  may 
naturally  be  supposed,  are  well  attended,  more 
numerously  inaeed  than  at  any  previous  period 
in  the  university.  The  present  average  of  the 
dass  is  somewhat  about  thirty,  composed 
partly  of  students  of  the  first  year,  and  partly 
of  students  who  attend  a  second  course.  The 
system  of  instruction  combines  lectures  and 
examinations.  A  civil  law  course  (from  the 
impossibility  of  obtaining  a  class)  being  out  of 
the  question,  the  lectures  are  confined  to  the 
Scotch  law;  but  the  professor,  in  order  to 
obviate,  this  defect,  has,  as  he  states,  endea- 
voured along  with  the  practice  of  the  law  to 
carry  on  the  history  of  the  law,  and  to  trace  it 
back  to  the  principles  of  the  Roman  law,  and 
thua  to  compel  the  students  who  attend  his 
Scotch  law  class  to  carry  away  with  them  as 
much  of  the  principles  of  jurisprudence  as  his 
limited  time  will  admit  of.  The  course  pursued 
is  nearly  as  follows :  After  delivering,  some- 
what on  the  plan  of  the  German  universities, 
three  or  four  introductory  lectures,  which 
contain  a  sort  of  synoptical  view  of  the  busi- 
ness of  the  session,  and  which,  from  enabliqg 
the  student  engaged  in  professional  avocations 
to  economise  his  time,  and  to  studv  so  as  to 
inrepare  himself  for  the  lectures,  wnich  he  is 
thus  enabled  to  anticipate,  are  found  to  be  of 
great  advantage,  the  professor  proceeds  to 
embrace  the  whole  subjects  of  the  municipal 
law  of  Scotland,  illustrated,  as  already  stated, 
by  a  recurrence  to  the  principles  of  the  Roman 
law  and  of  international  law.  For  this  purpose 
be  enlaxges  one  year  upon  particular  subjects ; 
these  he  condenses  in  the  following  year ;  so 
that  students  attending  two  years,  or  if  Uiey 
please  three  years,  may  get  an  enlarged  view 
of  the  whole  municipal  law  of  Scotland.  It  is 
to  be  observed,  however,  that  this  arrangement, 
under  the  particular  circumstances  of  tne  case, 
has  its  inconveniences,  as  in  one  session  a 
tnhfect  is  more  fully  carried  out  than  in 
another ;  in  one  session,  for  instance,  mercan- 
tile law,  in  another  feudal ;  and  as  attendance 
hr  one  session  only  is  required,  as  already 
stated,  in  order  to  qualify  for  admission  to  the 
profession,  it  may  so  happen  that  a  student 
may  obtain  a  certificate,  and  so  pass,  with  a 
competent  knowledge  of  a  particular  branch  or 
branches  of  law,  and  yet  be  completely  igno- 
rant of  all  others.  It  is  also,  as  might  under 
present  arrangements  be  expected,  usual  to 
meet  with  attendance  on  such  lectures  only  as 
are  immediately  conducive  to  pecuniary  ad- 
vantage. Professor  Maconochie  gives  a  strong 
illnstntion  of  this  fact :  '  I  always  find  that 
vben  my  lectures  are  to  be  upon  the  history 
og  fHtinciples  of  our  law,  the  attendance  of 
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students  is  comparatively  •small ;  but  when  I 
lecture  upon  the  mercantile  parts  of  our  system 
of  jurisprudence,  and  more  especially  when, 
last  winter,  I  delivered  lectures  upon  the  law 
relative  to  joint-stock  companies,  my  class- 
room was  crowded.'  These  deficiences  he  has, 
as  fjEu:  as  he  could,  attempted  to  remedv.  He 
has  prolonged  the  term,  and  induced  the  stu- 
dents to  attend  for  a  fortnight  or  three  weeks 
beyond  the  period  of  the  close  of  the  ordinary 
session  of  the  college,  and  has  occasionally 
obtained  their  attendance  during  an  extra  hour 
in  the  week,  but  with  great  difficulty,  for  the 
reasons  already  specified.  The  class,  too,  from 
which  they  come,  and  the  objects  they  have  in 
view,  natimdly  enough  account  fortius.  There 
are  one  or  two  gentlemen  who  attend,  sons  of 
citizens  of  Glasgow,  whose  object  it  is  after- 
wards to  go  to  Edinburgh,  ana  become  mem- 
bers of  the  Faculty  of  Advocates ;  but  these 
are  exceptions." 

The  mass  of  the  students  are  those  who 
intend  to  become  practitioners  either  in 
Glasgow,  Paisley,  Ayr,  the  neighbour- 
ing towns  in  the  west,  and  are  destined 
to  the  profession  of  procurator,  equivalent 
nearly  to  the  English  solicitor,  but  who 
have  the  privilege  of  practising  in  the  local 
courts  of  the  resident  sheriffs. 

To  give  greater  efficiency  to  his  instruction. 
Professor  Maconochie  has  instituted  class  ex- 
aminations upon  the  subjects  of  the  preceding 
lectures.  These  examinations  are  held  gene- 
rally twice  a  week,  sometimes  oftener,  some- 
times seldomer,  according  to  the  subject.  From 
the  age  of  some  of  the  students,  it  is  not  to  be 
expected  that  all  the  gentlemen  attending  the 
chus  will  submit  to  the  exposure  of  a  pubUc 
examination;  he  is  therefore  obliged  to  put 
it  to  the  option  of  the  students  themselves 
whether  they  will  stand  upon  his  examination- 
list  or  not ;  he  has  generally  found,  however, 
that  the  majority,  at  least  two-thirds  of  the 
students,  have  agreed  to  that  ordeal,  encou- 
raged no  doubt  by  this,  that  he  gives  no  certi- 
ficate of  abili^,  and  no  prize  to  a  student  who 
does  not  stana  upon  such  list.  In  addition  to 
the  above  mode  of  instruction,  he  has  occa- 
sionally given  questions  in  law,  to  be  answered 
in  writing,  special  cases  for  the  opinions  of  the 
students,  desiring,  of  course,  reference  to  be 
had  to  well-known  cases,  lliis  arrangement 
is  assisted  by  the  discussions  of  the  '  Law  De- 
bating Society,*  which  he  instituted  himself, 
and  in  which  questions  are  argued  bv  the  stu- 
dents, which  he  himself  had  previ.ouslv  pointed 
out  and  called  their  attention  to.  The  utility 
of  such  a  system  cannot  be  too  highly  ratea, 
both  in  reference  to  the  teacher  and. to  the 
taught.  Professor  Maconochie  gives,  from 
his  own  experience,  a  very  striking  testimony 
in  its  favour.  It  is  remarkable  that  .no  final 
examination  is  required  (the  certificate  of  at- 
tendance already  noticed  is  held  to  be  suffi- 
cient); and  still  more  so,  that  a  profession, 
which  of  all  others  one  would  suppose  was 
most  likely  to  be  guided  by  uniformity  of  prin- 


Law  Society. 

Ubd  itt  CMC'  of  pBipftble  nifitafttf  ht  puebiw, 

jagnhst  ti»  soiieitor.    Ott  tlie  wlioie,  ti»iE,  m 

mk  aineady-  notxcec^  tbe  writers  of  far  from  preaeiilmg  a  BMMiei  to  gnidetm  in' Ae 
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dpfe anupnotKe,  thoulffaNniiit'duRFoiirteatBr 
for  4Bajint8R0ii'  n  anBMM   RNauinBak     ni 


tfte  i^aet  louiiifv  tt  ceTtincite'  of 
upon  tbe  cItu  law;  finr  atliuiraum.  into  tbor 
body,  but  do  not  cxaorine  upon  il ;  wttlst^  on 
tftc  otttcr  tnot,  intkoy  exfomne  -  upon  Scotcb  Ikw 
sxKt  conveyaoBCBig.  In  Clfeagovi^  Aay  ra|uire 
no  attendance  on  eiTiI  law  lectamr,  and  do  not 
examine-  on  Scotch  law,  thongft  thejrnqaxre 
attendance.  In  Aberdeen,  neither  is*  rvrj 
strieti^  innated  on;  it»  ains^*  chair  of  law 
owes  its  inatittttion  to  the  practitiiiiief  s  or  at^ 
toraeys^  who  elect  one  of  their  own  bod/  to  ffS 
it ;  and  in  St.  Andrew's,  there  n  nor  chair  of 
law  at  aS.  Combined  with  tfitia  TCfy  thrifty 
proYision  for  legal  inatmetioK,  we  most*  also 
observe,  the  opportonities  affinded  for  indi- 
vidttal  industry  and  study  are  fower,  and  tAe 
period  required  for  preparation  much  shorter, 
than  in  England. 

"In  Scotltad;'*  says  Lord  Brougham,, 


uttpravemoDt  or*  extension  of  leffai  edocatSbiif 
in*  England  or  Ireland,  the  Scotch  system  antf 
jpnetice-seem  to  stand  in  need  of  conaidenAfe 
inpfowmeat^  uteBBseiYes* 


LWESCPOOL  LAW  SOCIETY. 

KBFORT  OF  THB  eOMHrTTKB  FOR«TBff  TSAB 

nmtve  1st  novBjiBBn  1847. 

Thb  committee  have  to  report,  that  dinuur 
the  last  year  five  new  members  have  been  acU 
mitted,  and  the  society  has  lost  one  by  death*, 
namely,  Mr.  Mathews. 

It  will  be  seen  from  the  treasurer's  account 
that  there  is  a  balance  now  standing  to  the 
credit  of  the  society  of  235Z.  19«.  4d, 

Tour  committee  Have  to  mention,  as  a  sub<> 
ject  o£  great  interest  to  the  profession,  the  pn>^ 
ceedings  that  have  been  taken  in  reference  to 


« there  Is  no  suBstFtmefor  legal  ednaition:  £  STSs^ocIS,**'*''''^"*^  '^^  ^"^ 


such  as  we  have  in  England,  by  the  prac- 
tice of  attending  a  conveyancer  and  equity 
draftsman,  or  a.  special  pfead'er.  Some  ad- 
vocates before  being  admitted,  haw  at- 
tended a  conveyancer ;  that  is  to  say,  a 
writer  to  the  signet,  who  generally  acts 
aho  a8>  an  agent,  that  is  to  say  a  sc^icdtor 
in  catfses.  Sueh  obtain  a  very  censidcnibte 
practical  knowle^e  of  thetr  professfon. 
Hut  it  is  by  no  means  conmion  ;  it  is  what 
has  happened  to  wery  ffew  of  my  friends 
within  my  own  knowledge;  ana  I  only 
haow  one  on  the  bench  io  Scotiaiidiat  thia 
nwttent  who  underwent  that  discipline; 
and  I  believe  he  underwent  it  acrcidiMitsliy 
fftm»  having  intended  to-be  a  conveyancer 
or  writer  to  the  signet,  and  having  after* 
wards  changed  his  p)an>  In  being  called  to 
the  bar ;.  and  his  case,  is  therefore  a  very 
rare  one,  and  rath«r  ao  exoeptiD&  ta  thie 
mis. 

"The  period  required' by  law  for  preparation 
previous  to  admission  is  not  more  than  18 
months.  'A  man  in  six  months,'  says  Pro- 
fessor Maconochie,  'may  qualify^  himself  to 
pass  his  civil  law  examination.  He  may  then 
in  the  following  year  go  up,  and  he  does,  prac- 
tically speaking,  then  go  up  for.  his  Scotch  law 
examination ;  and  therefore  the  answer  to  the 
question  is  18  months.'  There  is  thus  no 
better  security  in  Scotland  than,  in  other  parts 
of  the  United  Kingdom  against  incompetency 
in  the  professional  man ;  no  evidence  of  com- 
petency beyond  what  may  be  collected  from 
public  opinion  and  the  position  he  holds  in  his 
profession.  This  may,  in  some  degree,  be 
rafied  on  in  the  case  of  the  barrister.  In  the 
caae  of  the  solicitor,  the  test  is  more  dubious, 
and  the  consequences  of  incapacity  more  dan- 
mous ;  nor  is  the  c&ent  protected  ttoth  saoh 
«ager  by  the  damages  which. the  law  alTows 


Tour  committee  regard  the  establishment  of 
this  institution  as  one  of  those  very  important 
steps,  to  which  many  members  of  the  profea* 
sion  have  been  aroused  by  the  procee&i^ 
which  took  place  about  two  years  since,  uk 
connexion  with  f^entlemen  at  Manchester, 
Leeds,  and  other  places. 

At  the  beginning  of  this  year  a  correspond- 
ence was  opened  with  the  council  of  the  taw 
Institution  of  London,  who  consented  to  re* 
ceive  a  deputation  from  the  .Provincial  Lav 
Society's  Association,  to  consider  the  best 
course  that  could  be  adopted  for  the  estahlisE- 
ment  of  a  soc^ty,  consisting  of  members  dL 
the  profession  throughout  me  kingdom,  ia 
order  that  their  interests  might  be  watched 
over,  and  unfair  encroachments  guarded  against ; 
whilst,  at  the  same  time,  the  improvement  of 
the  law  should  luive  due  consicferation  from 
such  a  society. 

Upon  the  first  meeting  of  the  deputation 
with  the  council  of  the  Caw  Institution,  that 
body  received  them  most  courteously;  bnt» 
whitet  the  individual  members  of  the  couaadl 
promised  to  enrol  themselves  as  memberaof 
any  institution  that  might  be  formed,  the 
council  decided,  that,  as  a  body,  the  terms  of 
their  charter  prevented  any  such  connexion.. 

The  provincial  deputation  then  bad  several 
meetings  with  their  metropolitan  brethren,  at 
which,  members  specially  deputed  by  thiis 
society  attended,  and  the  result  has  been,  the 
formation  of  the  Metropolitan  and  Provincial 
Law  Association,  with  a  working  conunittee  of 
iLondon  and  provincial  men. 
!  Various  meetings  have  been  held  by  that 
committee,  and  very  great  exertions  used'  to 
increase  the  number  of  the  members  of  t&e 
society ;  and  your  committee  have  pleasure  id 
mentioning  that  the  names  have  become  now 
I  sufficiently  nmnerous,  both  in  town  and  in  tha 
provinces,  and  the  amount  subscribed  to  tha 
general  fund  sufficiently  large,  to  warrant  t&e 
Icononittee  takmg  energetic  steps  for  the  te» 
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nontlciiht  emlB  aai  out  in  the  report  cinoa- 
kted  ihrougbout  the  profeariop^  aDdcarryioK 
ontlhe  sqggeationa  Sot  amendment  therein  set 
ibruL 

Your  commiltee  have,  during  the  past  yeRr, 
taken  into  conaideration.the  propriety  of  fram- 
jpg  luDs  of  coats,  in  respect  ot  several  busi- 
nstita  of  £oinmon  occurrence,  with  a  view  to 
m^ormity  of  charges  in  the  profession.  These 
forms  of  hills  are  not  qmte  ready,  bat  the 
fnmiirittfe  hope  to  lay  them  before  the  mem- 
beiEB  in  a  Tew  weeks  for  their  consideration,  and 
tniit^  this  vrill  prove  a  great  convenience  to 
piactitioners  in  generaL 

The  members  of  the  committee  who  now  re- 
tise  from  office  are,  Messrs.  Eden,  Morecroft, 
Snowball  and  Webster. 


TAKING  OUT  AND  RENEWAL  OF  AT- 
TORNEYS' CERTIFICATES. 
Itfsl  day  of  Michaelmas  Term,  1847. 

<H«(ii^  15cn(t. 

Brown,  Thomas,  16,  Seacoal  Lane,  Skinner 
Street ;  and  Farringdon  Street 

Clarke,  C.  Harwood,  53,  Upper  JBcdfard 
Place 

Choppin,  Charles,  2,  Albany  Road,  Cam- 
Don,  William  Henry,  Worcester 

Fraser,  William,  10,  Montpeher  Square, 
Brampton;  Poland  Street^  and  King  Street 

Fora,  H.,  Bar  HiU,  near  Manchester ;  Bruns- 
wick Square ;  and  Svdenham 

Gibson,  William  Renshaw,  Manchester 

Gray,  W.,  13;  Martha  Street,  Cambridge 
Heath 

Ebnrley,  Heniy  John  Tooney,  1  Camden 
Street  North,  Camden  Town;  and  Barton 
flbee 

iiadwni.  &.  S.,  4,  New  Oiurch  Road,  Cam- 
benrea4  Old  Kfint  Road ;  Walwixrth 

flntehinaon*  Thomas*  Hartliyool 

iaduoD,  Henry,  Deiby 

iuDMe,  -Heacy  George,  Sherborne 

Mamm,  J.  Fortin,  fl.  Brook  StEeal;  lam- 
htOki  and  WalcDt  Senate 

Umdxfp  John,  Nondeh 

N«*by«  a  J.,  2.  Chapel  Tessaae,  Eolbnm 

XflwUd,  Henry,  Lonth 

N«iQ,  Kkfaard.  Tamaroiih 

Bmsbs,  G.,  4,  AldemiaiibaEV  Cbandi  Yasd; 
a^lMsockPlaee 

SUOm,  Thomas,  BeptoD ;  sod  AUyngbonme 

Sbeker,  Andcew,  Piymouth 

W«cU  W.^  49,  iGreat  Peter  Straet,  W«sl- 


AppSeatum  to  renew  Omi^oaU  is  .MiduuSsnoB 
Tem^amtuamt  to  a  Eule  ^  Cotart. 
iitrliffit  MberV  New  Mflle,  Derby;  and 
OdhHn 

Thftyostf  mid  raewimg  Cert^ficatet  h^ore  a 
Jki^atCkatmbtn,  on  Hie  2athofNo9ember. 
Attwiwl,JBkibiMdiHaary,18,>BelwMr  Htmee, 

^««lnM&i4«pBJU>ad;  Swanaeai^aMdAmliflo 
uAt3Q*  tfanun^Ataeet^firayfe  Inn 


Road;  Kqghtbndge;  Brompton.;  and  Har- 
nson  Street 

Barnes,  Henry,  Wakefield 

Baynesy'E.  R.,  Aylesbury ;  and  Adam' Street 

Blandford,  Joseph,  8^  TauxhaU  Street, 
Yanzhall 

Brown,  William,  Kingsholm 

Bullock,  R.,  18,  Wilham  Street,  Hampstcad 
Road;  Paddington;  Islington;  and  Suther- 
land Terrace 

Chalk,  J.  Gust.,  Cookhain,  near  Maidenhead 

Catchpole,  William  S.,  47,  Windsor's  Grow, 
Old  Kent  Road;  Gorleston;  and  Leadenfaall 
Street 

CardweU,  Henry,  9G,  TJb  Street,  Manchester 

Dalton,  G.  Willunson,  Berwick-upon-Tweed; 
and  Southampton 

Eliot,  J.,  1 2,  South  Street,  New  Nortih  Road ; 
and  Battersea 

Prankish,  Samuel  Cook,  Malvern  Cottages, 
Clapham  Road ;  and  WeHs  Street. 

rurner,  F.,  1,  Lansdowne  Terrace,  Newing- 
ton ;  flAdM4,  AS>aiiy  Rood 

Gough,  Thomas  Tvndale,  Dulverton 

Green,  JaoKS  Foroham,  Ware,  Herts 

Hooper,  John,  14,  King  Edward  Street, 
Westminster  Road 

flayne,  W.  W.,  5,  Dorset  Square ;  Croydon 

Hodgson,  John,  1,  Wells  Street,  St.  James's 
Square 

Jardine,  John  Henry,  S/tdke  by  Ckre 

Johnson,  H.  Levees,  24^  Park'Street,  Cam- 
berweS 

Langham,  James  George,  jun.,  XJd^eld; 
Arlington  Street,  Elizabeth  Terraoe;  Sboreditck 

ianfjkmn,  Thomaa  Parker,  Hastings 

Langhalm,  S.  F.,  jun.,  10,  Bardett's  Build- 
ings 

LiddeU*  Richard,  Cheltenham;  Grafton 
Street 

Lander,  George  "Moseley,  -86,  Park  Street ; 
Camden  Town ;  a&d  Gloucester  Street 

Lord,  I9iomas,  ,24,  Qneen'fl  Terraoe,  Baf»» 
water 

Xodffe,  James,  Bare,  near  Lancaster. 

Mw&y.  T.  W.,  Sutton  Court,  near  Hereford 

Maude,  Arthur  Grey,  14,  Great  George 
Street,  Westminster 

Morel,  Charles  Baptiste,  2,  Tine  Cottage, 
Queen  Street,  Chelsea 

Nixon,  Charlea,  Lenton 

Needham,  Joseph,  50,  Prospect  Place,  South- 
wark;  Appleby;  and  Wolverhampton 

Newman,  S,  17,  Chester  fitrect,  Giosvenor 
Place 

TIewland,  Henry,  Chichester 

Prance,  Courtn^  Connell,  28,  Wharton 
Street;  Lloyd  Square,  Plymouth.;  Hotford 
Square 

>aley,  <3iafles  Edward,  Tork 

Petherick,  J.  W^  106,  Great  Rnssdl  Strest, 
Bloom&ury 

Pearse,  P.  9L  T.,  J«Q-h  2  Lan(b*s  'Ckmdnit 
Place;  Cfreat  James  Street  and  Bernard  StreA 

PhilUps,  John  W.,7tiver  Street,  Myddetai 
Smiare ;  and  Haverfiord  West 

rai1dn;George'Lewis,  45,E8sfbonie3}etnoi, 
ftbddiogton;  and  RegcntSquare 
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Bowles,  G.S.  S.,  10,  Prospect  Terrace,  Gray's 
Inn  Road;  and  18,  Queen  Street,  Qerkenwell 

Sanders,  Robert  Muriel,  98,  Stamford  Street; 
Hart  Street;  Dean  Street;  Prince's  Street 

Snuth,  Charles,  3,  Verulam  Buildings,  Gray's 

Jnn 

Scott,  M.  D.,  60,  Upper  Berkeley  Street ; 
Hamilton  Terrace,  St.  John's  Wood;  and 
Grove  End  Road 

Smith,  J.T.,  27  &  34,  Bernard  Street,  Russell 
Square 

Taylor,  John,  36,  Hemingford  Terrace 

Taylor,  David  Passmore,  64,  Chalton  Street, 
Somers  Town ;  and  Harp  Lane 

Wood,  Frederick  John,  Brown's  Terrace 
Canonbury 

Woodhouse,  Richard,  Hereford 

Wodehouse,  C,  Momingthorpe;  Bedford 
Street 

Were,  Robert  Arundel,  Wellington ;  Bodmin 


Warren,  Henry,  30,  WelKngton  Street,  New 
Kent  Road ;  and  Charlotte  Terrace 

Worman,  Robert  Aloyaios,  2,  Soutfagate 
Villas,  Hackney 

Whitcombe,  Robert  H.,  Edghaston;  Dudley ; 
Bewdley ;  Frederick  Street ;  and  Gower  Place. 


ADMISSION  OF  SOLICITORS  AT  THE 
ROLLS. 

The  Master  of  the  Rolls  has  appointed 
Wednesday,  Nov.  24th,  at  the  Rolls  Court,  Chan- 
cery Lane,  at  a  quarter  past  three  in  the  after- 
noon, for  swearing  solicitors.  • 

Every  person  desirous  of  being  sworn  on  the 
above  day  must  leave  his  Common  Law  Ad- 
mission or  his  Certificate  of  Practice  for  the 
current  year  at  the  Secretary's  Office,  RoUs 
Yard,  Chancery  Lane,  on  or  before  Tuesday, 
Nov.  23. 


ATTORNEYS'  ADMISSIONS.-ADDITIONAL  NOTICES. 

Michaelmas  Term,  pursuant  to  Judged  Orders. 
iSaem's  Jdtn^. 
[See  the  former  list,  p.  7,  anteJ} 
Clerks  Names  and  Residences.  To  whom  Articled,  Assigned,  ^c. 

Young,  Horace,  36,  Lincoln's  Inn  Fields;  John  Young,  Sise  Lane 

and  Church  Row,  Limehouse           .        .  J.  Whitehouse,  Lincoln's  Inn  Fields 

Yates,  Alfred,  7,   liverpool    Street,    Broad  S.  Yates,  Bury  Street,  St.  Mary  Axe 

Street E.  I.  Sydney,  Liverpool  Street 

RECENT   DECISIONS   IN  THE  SUPERIOR   COURTS, 

REPORTED   BY   BARRISTERS   OF  THE   SEVERAL  COURTS,  VIZ. : — 


BILL 


WiaUi  Court. 
In  re  Foulkes.    Nov.  3,  1847. 

OF     COSTS.— -TAXATION. — TRUSTEE. — 


SOLICITOR. 

A  solicitor  acting  as  self-constituted  trustee, 
cannot  make  any  charge  for  time  or  trou- 
ble, and  a  bill  of  costs   containing  any 
charges  qf  this  nature  will  be  taxable  after 
payment,  unless  the  payment  has  been  vo- 
luntary, and  after  a  full  opportunity  of  ex- 
amining the  items  of  the  btU. 
This  was  a  petition  to  obtain  the  taxation 
of  a  bill  of  costs  relating  to  inquiries  res^ectin^ 
a  deceased  legatee  under  the  following  circum- 
stances:— ^The  legatee  was  a  soldier  of  the 
name  of  Roland,  who,  from  entries  in  the  War 
Office,  appeared  to  have  been  killed  in  Spain 
in  1812.    The  legacy  did  not  become  payable 
until  1 843,  on  the  death  of  the  testator's  widow, 
who  had  also  become  his  administratrix,  in 
consequence  of  the  death  of  his  surviving  exe- 
cutor intestate.     Mrs.  Meeson  appointed  as 
one  of  her  executoif  a  Mr.  Richara  Lowe,  who 
was  head  derk  to  Messrs.  Foulkes  and  Parker. 
Mr.  Lowe  died  about  thirteen  months  since, 
but  during  his  life  he  had  got  in  the  estate  of 
Mrs.  Meeson,  and  paid  all  claims  upon  it  ex- 
cept this  legacy,  which  was  invested  by  Mr. 


Foulkes  in  his  own  name  to  preserve  it  for  the 
party  properly  entitled.  The  present  petitioner 
was  aoministrator  of  the  original  legatee.  The 
bill  of  costs  objected  to  amounted  to  40^  The 
petitioner  had  offered  to  pa^  35/.,  if  Mr. 
Foulkes  would  give  up  the  claim  upon  which 
he  insisted  to  have'a  bond  of  indemnity.  This, 
however,  Mr.  Foulkes  refused  to  do.  At  the 
time  when  this  negociation  took  place  the  bill 
had  been  delivered,  but  the  amount  of  the 
charges  had  only  been  roughly  ascertained 
from  the  books  of  Messrs.  Foulkes  &  Co. 
Subsequently,  Mr.  Foulkes  sent  the  petitioner 
a  cheoue  for  the  balance  due  upon  his  legacy, 
after  deducting  the  amount  of  his  bill,  which 
was  delivered  simultaneously  with  the  checjue. 
The  bill  contained  a  variety  of  charges  for  tune 
and  trouble. 

Mr.  Malins  relied  upon  this  circumstance 
as  making  the  bill  taxable. 

Mr.  Kindersley,  for  Mr.  Foulkes. 

Lord  Langdale  said,  that  this  bill  having 
been  paid  was  not  taxable  as  of  course.  He  coU 
lected  that  Mr.  Foulkes  had  made  himself 
trustee  of  the  proper^.  In  doing  so  he  ap- 
peared to  have  actea  with  great  propriety. 
The  inquiries  made  for  ihe  representative  of 
the  legalee  seem  to  have  been  necessarily  e&. 
pensive,  and  may  have  been  quite  justifiable 
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but  the  payment  wu  not  a  payment  of  money 
down ;  it  was  not  made  alter  an  opportunity 
had  been  offered  of  examining  the  items  of  the 
bill,  bnt  by  dedocting  the  amount  of  the  bill, 
and  '  hanaing  over  the  balance.  Had  this 
transaction  been  an  agreement,  after  delivery 
of  the  bill,  the  cases  hare  gone  so  far  as 
to  refuse  taxation.  But  this  was  not  the  case. 
Still  taxation  could  not  be  ordered  without 
showing  specific  errors,  but  in  this  case  Uie  so- 
licitor had  made  charges  for  his  own  time  and 
troabk;  therefore,  although  with  reluctance, 
be  must  order  the  taxation. 


euT'drmcendr  of  enslsnU. 
Finden  v.  Stephau.    August  2,  184/. 

INTBRLOCUTORT    APPLICATIONS.— COSTS. — 

45th  order,  may,  1845. 

After  thefiUng  of  a  bill,phnnHff  gave  notice 
■    of  motumfor  an  injtinction,  which  motion, 
at  the  request  of  defendants,  stood  over  :  in 
the  meantime  dtfendants  filed  a  demurrer, 
Khiehwas  over-rvled,  but,  on  appeal,  al- 
lowed.   Plaintiff  being  ordered  to  pay  the 
costs  of  the  demurrer  and   the  costs  of 
ike  smt.    Held,  that  the  defendants  were 
not  entitled  to  the  costt  incurred  by  them  in 
preparing  to  resist  the  motion. 
This  was  a  petition  by  the  plaintiff,  seeking 
to   hare   certain    costs  disallowed,    and  the 
Master^e  report  reviewed ;  it  stated  tiiat  the  bill 
was  filed  on  the  14th  of  August,  1846,  and 
a  notice  of  motion  for  an  injunction  was  served 
on  the  18  th  of  August,  and  came  on  to  be 
heard  on  the  21st,  but,  at  the  request  of  the 
defendants,  stood  over  until  the  26th ;  that  on 
the  22nd  of  August,  the  defendants  fUed  a  de- 
murrer to  the  bill  for  want  of  equity ;    on  the 
31  St  of  August  the  demurrer  came  on  to  be 
heard,  but  was  ordered  to  stand  over  until 
Michaelmas  Term,  Mrhen  it  was  overruled  by 
the  Vice-Chanc^or ;  that  a  petition  of  rehear- 
ing was  presented ;   that  on  the  11th  of  De- 
cember the  Lord  Chancellor  allowed  the  de- 
murrer, and  ordered  that  it  should  be  referred 
to  the  taxing  master  to  tax  the  defendants  Uieir 
costs  occasioned  by  the  demurrer,  and  also 
their  costs  of  this  suit ;  and  that  such  costs, 
when  taxed,  should  be  paid  by  petitioner  to  the 
defendants.    The  petition  went  on  to  state, 
that  although  notice  of  motion  had  been  given 
by  petitioner^   no  order  had  ever  been  made 
on  the  merits ;  that  the  taxing  master,  in  taxing 
the  defendant's  bill  of  costs,  had  allowed  the 
defendants  all  their  costs  incurred  in  preparing 
to  resist  the  motion  for  the  injunction,  which 
the  petitioner  insisted  he  ought  not  to  have 
done. 

Mr.  BetheU  and  Mr.ilfoami,  for  the  petition, 
contended  that  as  the  demurrer  by  the  defend- 
ants had  been  overruled  by  theVice-ChanceJlor, 
plaintiff's  motion^  if  it  had  bden  made,  would 
probaUy  have  b^n  successful,  in  which  case 
piaintifirs  costs  would  have  been  costs  in  the 
caose,  but  defendant's  coats  wodd  not  have 
been  costs  in  the  cause;  that  the  costs  of  in- 
terlocatoiy  applications  were  not  costs  in  the 


cause,  and  the  Lord  Chancellor,  on  appeal, 
having,  in  the  order  made  by  him,  sudnotoing 
as  the  costs  of  the  motion,  they  could  not 
under  that  order  be  eonsidered  as  costs  in  the 
cause.  Iliey  cited  Lewis  v.  Armstrong,  3  Myl. 
&  K.  69;  Farguharson  v.  Pitcher,  4  Ruas. 
510;  WkUey.  Lisle,  4  UBdd.  226. 

Mr.  Stuart  and  Mr.  Bazalgette,  contrii,  cited 
the  45th  Order  of  May,  1845,  under  which  thc^ 
contended  defendants  were  entiUed  to  their 
costs  of  the  motion.  The  order  was  to  the 
effect,  that  where  a  demurrer  to  the  whole  or 
part  of  a  bill  was  allowed  upon  argument,  the 
plaintiff,  unless  the  court  ordered  tne  contrsry, 
was  to  pay  to  the  demurring  party  the  costs  of 
the  demurrer,  and  if  the  demurrer  was  to  tiie 
whole  bill,  the  costs  o(  the  suit  also.  They 
cited  Dugdale  v.  Johnson,  5  Hare,  92. 

The  Vice-Chancellor  said,  this  was  merely  a 
question  of  costs.  The  Lord  Chancellor  had 
made  an  order  which  directed  that  it  should  be 
referred  to  the  taxing  master  to  tax  the  costs  of 
the  defendants  occasioned  by  the  demurrer  and 
the  costs  of  the  suit  The  only  question  was, 
whether  the  costs  occasioned  by  interlocutory 
applications  on  collateral  proceeding's  were  to 
be  included  in  such  costs;  his  opinion  waa 
that  they  were  not.  If  the  circumstances 
under  which  tiie  motion  had  been  made  and 
abandoned  had  been  mentioned  to  the  Lord 
Chancellor,  he  might  in  his  order  have  gone  on 
to  say,  *'  and  also  the  costs  of  the  motion/' 
and  that  would  have  settied  the  ouestion. 
Suppose  the  costs  had  been  incurrea  by  the 
defendants  themselves,  for  instance,  if  they  had 
moved  to  alter  the  bill  off  the  file,  on  account 
of  its  not  having  been  filed  with  the  authority 
of  the  plaintiff,  and  that  the  plaintiff  might  give 
securitv  for  costs ;  such  motions  as  those 
might  nave  been  made,  and  yet  the  defendants 
might  afterwards  have  thought  proper  to  file  a 
demurrer.  Would  the  costs  of  those  motions 
go  as  costs  in  the  cause  ?  The  rule  was,  that 
those  costs  only  which  were  necessary  for  the 
purpose  of  carrying  on  the  suit  to  a  hearing, 
were  included  in  the  costs  of  the  cause,  but 
that  those  which  were  merely  optional  and  did 
not  necessarily  arise  in  bringing  the  suit  to  a 
determination,  were  not  induoed.  He  thought 
the  costs  sought  to  be  disallowed  in  the  present 
instance  were  of  this  latter  description,  and 
must  tiierefore  be  disallowed. 


fSitt'€lfymUaav  Itnisllt  SSntcr. 
Callow  V.  Howie.    Nov.  5, 1847. 

wife's  SBPARATR  KSTATB. — SOLICITOR  AND 
CLIBMT. — COSTS.  r 

A  solicitor,  who  had  transacted  business  in 
reference  to  the  separate  property  of  a  mofw 
ried  woman,  both  pretriously  and  subset 
quentlu  to  her  marriage,  and  who  had 
proved  against  her  husband  for  the  amount, 
under  a  fiat,  filed  a  biU  against  the  husband 
and  wife,  and  the  trustees  of  the  settlement, 
seeking  to  charge  the  wife^s  separate  estate 
in  respect  of  the  debt. 

Held^  that  the  wife's  estate  was  not  Erectly 


Omumj^  K  CLI[MmiiJhue^Qtum*i  ftan* 


wad  as  ^fiMuut  ike  trtmhes^  wUk^mUu 


IThe  byiisihuicMewMiiM^Mx.  JotMk 
«  MdicttMT,  pBKpag^Hmikt  might  te 


lemillMi  to  flUndM  ft^iediuraf  ibft 
separate  estate  «f  Ae  MBadmai,  Mm.  dSUiot, 
iW»rMBd  in  Jwr  MrtinnMilt,  fe  v>  «uch  of 
ImmiXh  oi  tottsias  became  due  Sat 
daw  by  bia,  iiy  bcT'dindiBii,  an  aDeowt  of 
'aniloffaeraepaiBte  estate;  ^tbat  be  hadji 
t^  i*«-fciP^  «tatsBc«n 
eamt,  npan  the  Mttlaneiit,.sHid  xqan 
dasda  «f  nfipnintnasnl  of  new  trortaes,  for/snoh 
Ulk^ifiaMts;  ^atkeaidit  be  .dvlarad  emi- 
ifld  fca  bore  tfae  anamt  duetto  inm  sn  aMOMt 
a^flvch  part  ofU  faiD^of  coMi  nad  i»t  ^Hm 
rents  and  profits  jof  the  isMsholdestiUss  ma 
■If  duriiig  Mza.  GUiots  liie,  and  that  the 
tnatees  nndsr  her  aattleBunt  aaifrhtlie^inknd 
topagrthesanasiaceoFdagiyc    Vise 


WBB  Mr.  and  Mn.  EUiatt,  aad  tfae  tmleas  of 
AS'Settlflinept.  fiy  tiie  jdntasd  aepsnle  an- 
anar  of  the  husband  and  wife,  thcf  dbaied  that 
apf'oontrsctbad  benenteKd  iaSo  antbewift'a 
pait^Tsndenng  her  sqnnto  «atase  haUa.  U 
anKSflsd  that  the  phantifl^  Mr.  iMam,  >had 
SBtsd  forMw,  RHifittpreviowiiytDJiergsarriay, 
BiseiiNieoee  So  the  p-opsvtv'  settled  afterwards 
feD.har«eparBteaBe£tirherliiie,flad  aftemsffda 
lB>aBeh  pneposee  as  die  ahoidd  appobt.  ;fie 
faadako  aded  in  tfae  pntparalion  oi  fhr  naHlii 
OMBt,  and  in  the  appointment  af  two  tnistess. 
Pbe  bills  of  costs  had  been  deliveved  to  the 
,  Mr.JEUiott,  who  had  psida  poriioB  on 
Mr.  Elliott,  tfae  hiMlnnd,  afitevarards 
bankrupt,  and  the  aoKcitbr  prored 
vader  the  ^at  for  his  bill,  whtidi,  on  tsocafeion^ 
hid  been  reduced  ver^r  slightigr.  The  bank* 
nMt^eatate  did  not  prodnee  a  dividend  itf  a 
hflmeon^r  in  She  pound. 

Wigram  and  Yotmft  for  the  plaintiC  tsttA 
Mbarrm/y.  BarUe,  4  Sim.  82,  &<€.  7  Sim.  IM^ 
aa43  My.  &  Keen,  209,  uponappods  Qmnu 
T*.Dieken§ou,  1  ^^rsig  &  Phil.  48. 

JTssfoa,  Parker,  and  Spmrriar^  te  die  de- 
indants,  but  were  not  doiied  to  beheardhgr 
AeiGourt. 

mrJ.L.KmffhtBm6e,Y.C.    In  this  case, 

I  question  of -die  panoBal  liiUitjr  d  ihe 

a,  or  either  of  tiiem,  Jto  theansounSaf  .Ife 


bill  of  costs,  or  any  part  of  it,  ia  isrt  brfiimaa, 
I  give  no  opinion  upon  it.  Nor  is  Uie  question 
before  me, -whether,  if  the  tnahMahanD  paid, 
or  shall  fay,  any  part  of  the  bill,  they  will  be 
entitled  to  deduct  the  amount ;  'but  the  question 
bsCare  me,  ia  whether  Mr.  OdlME,^*  pittodi^ 
the  solicitor,  who  has  a  moat  fust  demand,— 
that  is»  jttrt  Sjsaiast  aoma  peiaon  or  pamons»^ 
dw<|uestioB  is»  whether  he  has  aiiiaet  riffbt 
to  jEasDit  to  the  sefttxate  ^prapel:^4»f  this  lady  ? 
N0W,aectaiBlyJ  cannot  think  thatshehasi«ither 
im  mating  or  ▼erba%«ch^RadJkMr  pnuMBty,  or 
has  flKPasaBly  contraeted  or  paamtfaa  to  pay, 
tUkar  from  har  aepaxaie  aatate  or  nlharwise. 
■wiaftwrnptto  emate  a«haiy  fgaiaat  har  nro- 


perty  is  nut  upon  an  iB|jdiaBioi__^  ^_ 

aiq;{poaea  to  exist  on  her  nar^  ariaiBf  faom  the 
aatore  of  the  bonness,  Decaoae  it  was  done 


Iha  osea  SMgears  to' me,  kar  that  puq>OB^  ti- 
tdijT  to  fail  in  eraxf  oiher  mnect  tlran  as  it 
mlateatothe^deed^or  ane  afthe  deeds,  ha* 
dansd  .upon  the  settlement;  upon  which  I 
shall  aay  a  awrd  prasentlf.  In  my  judgHsentf^ 
the  mem  dicumstaBce  af  the  busiaem  beiqg 
done  in  respect  of  the  separate  property  of  a  . 
marciad  woman,  veated  in  traafeaes,  is  inanffi- 
eieat  to  show  that  the  .property  of  a  mamid 
woman  is  liabk  directfyto  the  attorney,  Jbr 
expenses  incurred  insimpoKtnf  that  proper^. 
The  trustees  may  be  liable,  or  some  other  per- 
son or  pemons  m^y-be  lis^ile,  bat  it  does  not 
in  my  opinion  follow  that  the  property  of  tlie 
wife,  or  that' die  wife  in  respect  of 'the  property 
is  of  aaaaaaity  hable.  Thareis  an  absence  of 
any  proof  af  liabflity,  and  an  absence  of  any 
ground  of  iaferenae  of  liability.  With  n^rd 
to  the  deeds  indorsed,  the  case  as  to  one  of 
those  deeds,  at  least,  wotdd  give  rise  to  a  ques- 
tion of  more  diScuhv,  bat,  'for  the  conrse  that 
hss  been  taken  by  Mr.  Callow,  with  respect  to 
this  demand.  He  had  ddiveced  the  bill  for  all 
the  business  done  (including  this)  to  the  hua- 
band,  and  in  the  husband's  name,  treating  the 
husband  solely  as  bis  debtor.  He  has  pro- 
cured the  bill  to  be  taxed  upon  that  foodng,  as 
between  him  and  the  husband.  He  has  ob- 
tained a  nfle  or  order  for  a  judgment  against 
the  husband  alone  for  the  amount,  and  upon 
the  footing  Of  the  taxation.  The  taxation  may 
be  creditrole  to  him  in  respect  of  its  verysmau 
amount.  THie  huAand  became  bankrupt,  al- 
most, if  not  quite  conteroporaneously  widi  tl&e 
taxation.  And  ihen  Mr.  Callow  under  tfae 
bankruptcy  proved  die  whole  amount,  ex- 
cq)t  as  reduced  by  taxatbn  under  tfan  fiat 
against  die  hnsband,  as  a  debt  due  from  tfae 
husband  done.  Taking  all  the  circumstances 
together,  I  am  of  opinion  that  the  court  can 
neither  accede  to  the  demand  made  against'the 
sflparate  estate,  or  direct -a  course  of  inquiiy 
for  the  purpose  of  charging  it.  With  wlmt- 
ever  r^;retl  may  come  to  that  conclusion,  it 
is  only  one  to  iduch  I  can  come  to  in  this  cbbbl 
I  am  afraid  that  1  must  jrive  the  trustees  their 
costs.  Widi  regard  to  Mr.  and  Mrs.  EHicyt^ 
they  stand  upon  a  dSBferent  footing.  I  wffi 
faeartheir  counsel,  if  they  wish  to  say  anydsmg 
upon  the  subject. 

Parker  sai  Stmrrier  were  dien  heard  i 
the  question  of  costs,  and  insisted  tlat 
most  be'bome  by  the  plaintiff,  who  had  i 
his  election  by  proving  against  the  banknipt!s 
estate,  and  that  having  turned  out  to  be  fruit- 
less, had  mads  an  experiment,  by  this  hSi, 
agunst  the  wifo^s  estate,  in  which  ne  had  also 
fuled. 

liir  J.  L.  ISat^  Btmw,  V.  C.    Dismiss  the 
bill  as  agmnst  Mr.  and  Mrs.  EOiott»  without 

(BefiM  dmiFowr  Jad0BS.) 


YnX  OF  ftXCBAKOa.— ^L-KADTNO. 

A  declaration  onabiU  cf  exchange  foUmtti 
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promise  and  undertaking,  tmd  md  uotjnf 

the  smdmj^h&t  Mittedfo  addfkeword$, 

wnen  t»  mmmv  cmpi     OtpetMM  iUMiUfTeT 

9ntUigr9mi^     nM^tha^  iMf  dtnmrrer 

Mr.  Pkipson  moygd  Hag  ainil»  to  Ao  ni  i  man 
why  an  order  of  Mr.  Justice  Patteson  made  in 
this  case  should  not  be  set  aside.    This  was  an 
adkm  upon  a  faill^  of  ezcfasnge  bf  an  indbner 
^iintit  tzie  acccfptor,  adu  the  declajntkin  lol- 
towfu'Hie  niiimi'  fpimo  unwr'the  ncur  ndcs,^ 
and  aUflged  thxt  the  KO  «"  nqmred  the  dfe- 
.  fendaatto  payta  il  B,  (the  drawer)  oronHr 
—4.  ^krct  months'  after'  dkte  thereof^  which 
period  has  now  etapaed.*^    Bntthenewrtdea 
I%Bwise  directed  that  the  dechoration  shocdd 
go  on  to  aiUep^e  that  '*  die  defendant  did  not 
pay  fte  amonnt  dieKof  when*  it  became  dhe." 
ur  the  declaration  in  thk  case  the  plaintSF  al- 
leged uie  drawin^f  acceptance^  and  indoTse^ 
BMOt^  and  went  on  thus,  "  of  idl  which  the  de- 
fiaidant  then  haul  dbe  notice^  and  then  promised 
dK  pkontiflrto  paf  Ibe  amonnt  thereof  accord- 
ing to  the  tenor  and  effect  thereof,  and  of  hit 
aeeepunce  theneof."    T%»  breach  was   dras 
alMew— 4haft  die  deftmihmt  **'  disiegarded  his 
mid  pnMmse  aad  undertaldnff,  and  did  not  jneT 
the  amoHnt  of  the  said  bin,    omittix^the  aa- 
diiieaai  words,  ^  whes  it  became  due.^  There 
WIS  a  demumr  to  Ass  dbdaratxoD,  assignhig' 
fiarcaose  that  the  brea^  was  insnfficient  for 
not  a&eging  that  the  bin  had  become:  dor. 
Ur  case  Imd  been  taken  before  Mr.  JVistiee 
ntteson  at  chambers  on  a  summons'  to  set 
sn&i'iaB  denrarreraa  fHvolona.    cRS^lordsmp 
oMKfe  order  to  that  efteC.    This  order  is  incor- 
leeK,    It  i»  at  ali  events  a  rery  new  and  doubi- 
M  ^ptsdxm  whether  this  declaration  am  be 
smorted ;  and  it  war  so  treated  by  Mr.  Btaoa 
AhArson  in  a  case  of  exactly  the  same  kind 
DWogfat  before  mm  at  chambers,  in*  which  he 
laftiaed  to  mskt  an  order,  dedining  the  d^ 
oorrer  to  be  frrrelous.    The  M  form  of  (fe- 
dantfion  on  a- bin  of  exchange  prerented  sneb 
a  ^[oestion  ar  this  from  arising,  for  it  alleged 
^"leaeeeptor  to  become  Iiabie  to  pay  the  amount 
of  the  biU  ''  according  to  the  tenor  and  etket 
of  the  snd  bfll  of  eaaehanf^,"  and  then  averred 
his  promise  conseaiient  upon  that  liability,  and 
concluded  by  a  matiiict  arerment,  "  that  he 
halh  not  yet  pai4"  &c.   The  old  fum^.theve^ 
fore,  included  the  daiya.  of  grace  under  the 
voids  *'  tezkor.  and  effect  of  the  bilL!'    The 
tarn  under  the  new  ruTes,  that  the  defendant  ' 
<&d  not  ])ay  when  the  bill  became  doe^was  no 
doubt  intended  to  supersede  the  lengthened 
fbm  pnrioualy  in  use,  But  here  ^e  phdhtiff  | 
baa  anther  foilowed  the  one  nor  die  other. 
The  aOegatioa  that  the  defendant  hath  disre- 
prded  £s  promias  is  not  sufficient  to  ndse  a 
■gal  fid>il^.     [Lord'  I^nman.   Cknnot  the 
mdi  ef  tne  promise  be.refbnedtatftepro- 

'■'  ■■-■ ifiBii  aMa^BMsaaan^iMM        ■ 

•  Bigt  GiM»»  T.  T.  I W.  4s 


giB  ihfcl^  99'aif>to  see  wBat'  it*  n  niat  too*  de- 
^mt  hor  dlsiegafdcd?}  Itr  eamtot;  The 
I  as*  aat  mitft  tStowt  a  piogise- to  pay  at 
itnzvo  meiBflls  aflef  otto.  Tnere  is  notfanff  on 
;tftrfaoerofth£rdeAraliDn  to  show  that  there 
arw  three  dhyv  of  grace  to  be  addMito  the  three 
inonlha  oT  dkte;  1%e  Breach  of*  iSfte  promise 
nmy  bo  a  Bieach  at  ttte  date  of  the  three 
months,  and  not  Or  uie^taree  monuis^aBn  three 
dbya.  There  is  nyw  ao  aSegatfon  of  the 
**  tenrn*  and  etkit  of ^  the  USQ,**  far  otherwise 
as  the  custom  of  merchants  has  been*  hnported 
into  the  bMrolAa.land,^  the  aUegation  imght 
be  suffioieat*  But  upon  tfai»  dedaration  it  afk* 
pears  that.tha  deliBiMUst  accepted  a^baithNS 
months  afier  dale^  and  pronoised  to  paythfaa 
months  after  di^  and  broka  his  proniM* 
But  then  as  the.  law^aUows  three  days  beyond 
tha  three;  moatfaa  Ibo  dedaration  appears  to-b* 
for.  a  causa  oC  aetion  which  had  not  in  kav 
ariaen,  fbrthrea  months  alone  are  sp«dun  o^ 
and  nothing  is.  said  of  the  three  days«. 

The  CDDitifltiaiated  that  perhaps  airefrrMMm 
to  thewiik  and  tha  declaration  would  shoi^ 
that  tha^rat  was  not  issaed  tiU  more  thaa 
three  days  after  the  three  mouthy  and  tbeni tha 
aUegation  in  tha  declaration  that  at  the  tima.of 
the  dealaretioa  tbadtfeadanthad  not  peiiona* 
ed  hift  pnaaise  might,  get  over  the  aiffiaaltyi 
But  the  jadgpst  desired  not  tg  be  coasideradaa 
eapresoing  any  opiaicm  on  ma  paiiit,.and  tfam 
reserved.  &eii  decision  on  the  apf^oation  uatu 
they  should  haire  an  <^iportunity  of  consnlting 
Mr.  JastioePatteafln.. 

Omr^tuLimltL 
ittMd^«Nov*.8ta   Ottthiadayat  thesittimi 
of  the  eour^ 

LanLDeMMaieaid,  Ws  have  ccmaidted  ny 
biother. Pattaaoo»,wiioo0Dtinaes  to  be  of  tha 
samo  opinion  aa  when  he  made  the  ordarwhiab 
it  is  now  sought  to  set  aside.  He  thiidn  Aat 
there  must!  bava  beaa  some  difference  in  tha 
facts  of  tha.oare  said  to  have  oeeurted  befisia 
Mr.  Baroa  aideiaon«.  My  brother  PattesoM 
thinka^ aad.waan ODnear withlum  in. the Mk 
nion,  thaito  thin  dsaaarrar  is  &ivolous«.  Tha 
order»  tharefoae,  will  alaad^aad  the  present  ayp 
piioation^  he  rateed.  ;;Bii]a  retoed. 

€M9a^  Hmc^  l^attf  cr  Cmttt 

(Before  Mr.  Justice  Wightmaa.) 

LmMUiT.  jBbUL    Tnaity  Termv  June  9  &:12> 

iuvowBNT  xa  IK  cAS«  «F  If oireviT. 

Where,.m  the  Court  of  QueenU  Btndk,andt 
forjud^ptent  as  in  case  of  a  nonsuit'  hu 
been  discharged  on  a  peremptory  undertaU' 
ing^  it  is  tncmnb^t  on  the  piatntif  to  dram 
wp  the  rule  and'take  notice  of  the  candit^ 
upon  voiHch  the  nde  which  would  otherwiie 
have  been, made  absohie  was  cUsehargeA 
Where,  therefore,  a  ruUfor  judgment  as  im 
easA  of  a.  nonsuit  was  discharged  on  a 
perempftorv  undertaking  to  try,  and  tkt 
pUmAffJSd  not  go  to  trial  puTsaantfo  Mk 


^  Brown  v.  Harraden,  4.  Term  Rep.  14«r 
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nndertakingt  upon  which  the  drfendoMt  6b' 
tinned  a  tile  jor  judgment  ae  in  eaee  of  a 
nonsuit  and  signed  judgment^  the  court  re- 
fused  to  set  ande  the  judgment  on  the  appli^ 
cation  of  the  plaintiffs  on  the  ground  that 
he  had  not  been  served  with  a  copy  of  the 
ruie  discharging  the  rule  for  judgment'os  in 
case  of  a  nonsuit  on  the  feremptorg  under- 
taking in  time  to  give  notice  of  trial  in  time 
to  comply  with  the  undertaking.  Semble, 
that  the  practice  has  been  different  in  the 
Court  qf  Common  Pleas, 

**  This  was  a  rule  obtained  by  Bramwell  to 
amend  a  rule  for  judgment  as  in  case  of  a  non- 
suit, made  hereon  on  the  8th  of  May  last  It 
appeared  by  the  affidavits  used  in  moving  for 
fne  rule>  that  issue  was  joined  in  the  cause  on 
the  22nd  of  Mav,  1S46,  and  that  notice  of  trial 
was  given  for  tbe  26th  of  that  month.  This 
was  continued  to  the  sittings  after  term,  and 
was  countermanded  on  the  6th  of  June.  On 
the  21  St  of  January,  1847,  a  rule  nisi  for  judg- 
ment as  in  case  of  a  nonstut  was  obtained, 
which,  on  the  let  of  February,  was  discharged 
on  a  peremptory  undertaking  by  the  plaintiff, 
to  try  at  the  first  sittings  after  Easter  Term. 
This  he  did  not  do,  nor  did  the  plaintiff's  at- 
torney draw  up  the  rule  discharging  the  judg* 
ment  as  in  case  of  a  nonsuit.  The  rule  was 
drawn  up  by  the  ({ipfendant's  attorney,  but  not 
effectually  served  on  the  plaintiff's  attorney 
until  the  10th  of  April,  which  was  too  late  to 

S>e  the  plaintiff  time  to  give  notice  of  trial  for 
;e  first  sittings  in  Easter  Term,  in  pursuance 
of  his  peremptory  undertaking.  On  the  8th  of 
May  a  rule  for  judgment  as  in  case  of  a  nonsuit 
was  obtained  a^nst  the  plaintiffs,  for  not 
trying  at  the  sittmgs  in  Easter  Term,  pursuant 
to  his  peremptory  undertaking,  and  judgment 
was  signed  upon  it.  Subseqnentiy  (on  the 
20th  May)  Bramwell  obtained  a  rule  to  set 
aside  the  judgment  on  the  p^ound  of  irregu- 
larity, ana  contended,  that  it  was  for  the  de- 
fendfant  to  have  drawn  up  the  rule  of  the  let  of 
February,  discharging  the  judgment  as  in  case 
of  a  nonsuit,  and  have  served  it  in  time  to  en- 
able the  plaintiff  to  give  notice  of  trial  for  the 
first  sittings  in  Easter  Term.  He  cited  QingeU 
y.  Beany  1  Man.  &  Gr.  50 ;  Scott,  N.  R.  153 ; 
Knight  v.  Smith,  6  M.  &  G.  1016,  and  13  Law 
Jour.,  N.  S.,  C.  P.  115  ;  Sawyer  v.  Thompson, 
9  M.  &  W.  248. 

WorUedge  now  (9th  June)  showed  cause,  and 
contended  that  the  judgment  signed  hereon 
was  perfectly  regular,  flo  doubt  it  had  been 
rulea  in  the  Common  Pleas  that  it  was  for  the 
defendant  to  draw  up  a  rule  discharging  a  rule 
for  a  peremptory  undertaking  and  serve  it  on 
the  plaintiff,  but  in  the  Court  of  Queen's  Bench 
the  practice  is  different,  and  it  is  for  the  plain- 
tiff to  draw  up  the  rule.  With  regard  to  the  case 
of  Sawyer  v.  Thompson,  (9  M.  &  W.  248,)  that 
could  hardly  be  said  to  be  any  decision,  as  Mr. 
Baron  Alderson,  who  was  sitting  alone,  decided 
the  case  upon  the  authority  of  Gingelly.  Bean, 
h  Man.  &  Gr.  50,)  and  the  practice  of  the 
Queen's  Bench  was  not  brought  under  his 
notice. 


BramweU  appeared  to  support  his  role. 

Wightman,!.  I  suppose,  Mr.  BramweU, 
you  rely  on  the  cases  of  QingeU  v.  Bean  and 
Knwhty.  Smith. 

Bramwell,  Yes,  my  lord,  confirmed  by 
Sawyer  v.  Thompson,  in  the  Exchequer. 

iVightman,  J.  This  is  a  matter  upon  which 
it  is  desirable  that  the  courts  should  agree,  it 
being  a  mere  matter  of  practice.  I  will  see  the 
other  judges  on  the  subject. 

Cur,  ado,  vult, 

Wightman,  J.,  (12th  June,)  gave  judgment. 
In  this  case  Mr.  Bramwell  moved  to  set  aside 
a  rule  absolute  for  a  judgment,  as  in  case  of  a 
nonsuit  after  a  peremptory  undertaking.  The 
question  is,  whether  the  plaintiff  or  the  de- 
fendant is  bound  to  draw  up  the  rule  discharg- 
ing the  rule  for  iudgment,  as  in  case  of  a  non- 
suit, and  to  take  notice  of  its  terms.  The 
master  reports  that  the  practice  in  this  court 
is,  that  wnen  a  rule  for  judgment  as  in  case  of 
a  nonsuit  is  discharged  upon  a  peremptory 
undertidcing,  it  is  incumbent  upon  the  plaintin 
to  draw  up  the  rule,  and  to  take  notice  of  the 
condition  upon  which  the  rule,  which  would 
otherwise  have  been  made  absolute,  was  dis- 
charged. There  would  have  been  no  doubt 
upon  the  point,  but  for  the  cases  cited  of  Gin* 
gell  V.  Bean,  and  Knight  v.  Smith,  in  thejCom- 
mon  Pleas,  the  former  of  which  was  followed 
bv  Alderson,  B.,  sitting  alone  in  the  Court  of 
Eixchequer,  in  tbe  case  of  Sawyer  v.  Thompson, 
in  which  he  decided  on  the  auUiority  of  GingeU 
V.  Bean,  that  the  plaintiff  was  not  bound  to 
take  notice  of  the  rule  unless  it  was  served 
upon  him.  It  seems  that  such  has  been  the 
practice  of  the  Court  of  Common  Pleas,  but 
that  the  practice  of  this  court  has  been  differ- 
ent; ana  it  does  not  appear  what  is  the  praC'- 
tice  of  the  Court  of  Exchequer,  as  the  decision 
of  Alderson,  B.,  was  come  to  upon  the  autho- 
rity of  QingeU  v.  Bean  only.  In  the  absence 
of  authoritv  upon  the  point,  I  see  no  rea89n 
.why  I  should  reject  the  rule  of  practice  which 
exists  here,  to  adopt  that  of  the  Court  of  Com- 
mon Pleas.  It  appears  to  me  that  the  riile 
which  has  prevailed  here  is  a  very  reasonable 
one,  and  I  tnerefore  think  the  rule  for  setting^ 
aside  the  nonsuit  should  be  discharged  without 
costs. 

Rule  discharged  without  costs. 

€amman  VUai, 

Price  V.  Belcher,   Sittings  in  Bank  after  Trinity 
Term,  1847. 

BLBCTIVK  FBANCUI8B. — REFUSAL  OF  VOTR 
AT  THE  POLL.  —  ACTION  AGAINST  RE- 
TURNING  OFFICER. 

Where  the  returning  officer  at  an  election  for 
a  member  of  parliament,  without  any  mO'^ 
licious  motive  and  not  wUfuUy,  refused  to 
receive  the  tendered  oote  of  the  plaintiff, 
whose  name  duly  cleared  on  the  register  (^ 
voters,  and  who  answered  in  the  qfirmative 
the  questions  directed  to  be  put  by  act  of 
parUamentp  but  who  reatty  was  not  proper^ 
qual^tovote:  Held,  that  the  plaintiffr 


SupmorCcmUi  QmmumFlmu. 


eoM  not  mamiam  an  adum  on  the  ease 
apniut  tiush  Tttwfwung  c^icsp  for  so  re- 
jMsmg. 
Action  on  the  case.  The  declaration  stated, 
that  the  defendant,  before  and  at  the  time  of 
tiie  committinff  of  the  grievance  hereinafter 
mentioned,  and  after  the  passing  and  coming 
into  operation  of  a  certain  act  of  parliament, 
6  &  7  Vict.  c.  18,  made,  &c.,  ana  intituled, 
&c.,  was  mayor  of  the  boiongh  of  Abinffdoo,  in 
the  coonty  of  Berks,  which  m)roagh  bemre  and 
at  llie  time  of  the  committing  of  £e  sud  griev- 
ances was  and  now  is  a  borough  that  returned 
and  letuma  one  member  to  serve  in  parlia- 
ment, and  to  him  the  defendant,  as  mayor  of 
the  said  borough,  of  right  belonged  by  virtue 
of  his  said  office  of  mayor,  the  execution  of  any 
writ  or  precept  for  the  election  of  a  member 
to  serve  in  parliament  for  the  said  borough, 
which  should  be  ddivered  to  him,  so  being 
such  mayor  as  aforesaid,  and  to  be  and  officiate 
as  rrtuming  officer  at  such  election ;  that  on, 
&C.,  a  writ  (setting  out  in  full)  for  the  election 
of  a  buTfiress  in  Uie  place  of  Sir  F.  Thesiger, 
the  then  burgess  for  tne  borough,  who  had  ac- 
cepted the  office  of  Attomej-General,  which 
said  writ  afterwards  and  before,  &c.,  to  wit, 
&c.,  was  dehvered  to  one  J.  B.  Monck,  Esq., 
the  sheriff  of  the  same  countv  of  Berks,  to  oe 
executed  in  due  form  of  law,  oy  virtue  of  which 
said  writ  the  aforesaid  J.  B.  Monck  so  being 
then  and  there  the  sheriff  of,  &c.,  afterwards, 
&C.9  to  wit,  &c.,  made  his  certain  precept  in 
writing,  under  the  seal  of  him  the  said  J.  B. 
Monck,  of  his  office  of  the  county  of  Berks 
aforesaid,  directed  to  the  mayor  of  the  borough 
of  Abingdon  aforesaid,  to  be  executed  in  due 
form  of  law,  by  virtue  of  which  said  precept, 
and  by  virtne  of  the  writ  aforesaid,  they  tne 
said  borgesees  of  the  borough  of  Abingdon 
bdng  in  ^at  behalf  duly  forewarned,  to  wit, 
on,  sc,  at  the  borough  of  Abingdon  aforesaid, 
before  him  the  defenduit  so  being  mayor  and 
retaining  officer  of,  &c.,  were  assembled  to 
select  a  bnrgess  for  the  said  borough  according 
to  the  exigency  of  the  said  writ  and  precept 
afioresaid,  and  during  that  assemblv  to  tnat  in- 
tention and  before  such  burgess  oy  virtue  of 
file  writ  and  precept  aforesaid  was  elected,  to 
wit,  on  the  day  and  year  last  aforesaid,  at,  &c., 
he  the  plaintiff  then  being,  and  the  plaintiff 
avers  tnat  he  then  was  a  burgess  of  the 
borough  aforesaid,  and  the  name  of  the  plain- 
tiff bemg  then  inserted  and  then  standing  and 
being,  and  the  plaintiff  avers  that  his  name 
was  then  inserted  and  tiien  stood  and  was  in 
the  register  of  voters  then  in  force  for  the  said 
borough,  to  wit,  the  register  of  sdl  persons  en- 
titled to  vote  in  the  election  of  a  member  to 
serve  in  parliament  for  the  said  borough,  made 
and  formed  according  to  the  provisions  of  the 
atatotea  in  that  case  made  and  provided,  and 
ihe  plaintiff's  said  name  being  and  standing, 
and  the  plaintiff  avers  that  his  said  name  then 
ttood  and  was  No.  216  in  the  said  register  of 
voters,  and  the  plaintiff  being  then  entitied, 
and  the  plaintiff  avers  that  he  was  then  entitled, 
to  give  his  Totefor  ibo  choosing  of  a  burgess 


of  the  said  borough,  acoording  to  the  exegency 
of  the  writ  and  precept  aforesud,  before  him 
the  defendant,  mayor  of  that  borough,  to  whom 
then  and  there  it  did  duly  belong  as  such  re- 
turning officer  as  aforesaid,  at  the  said  election 
to  take  and  allow  the  vote  of  him  the  plaintiff 
of  and  in  the  premises,  was  ready,  and  he  the 
plaintiff  then  offered  to  give,  and  then  and  there 
tendered,  his  vote  for  choosing  J.  Caulfeild, 
Esq.,  a  burgess  for  that  parliament,  by  virtue 
and  according  to  tiie  exigency  of  the  writ  and 
precept  aforesaid^  and  he  the  plaintiff  was  then 
and  there  ready  and  willinff  to  answer,  and  did 
then  and  there  answer  in  the  affirmative,  to  him 
the  said  defendant,  as  being  such  returning 
officer  as  aforesaid,  tiie  question  authorised  by 
the  act  of  parliament  aforesaid  to  be  put  by  the 
returning  officer  at  any  election  of  a  member  or 
members  to  serve  in  parliament,  if  required  on 
behalf  of  any  candidate,  to  any  voter  at  the 
time  of  his  tendering  his  vote  at  any  such 
election,  and  which  he  the  defendant,  so  being, 
&c.,  was  required  on  behalf  of  Sir  F.  Thesiger, 
a  candidate  at  the  said  election,  to  put,  and  did 
put,  to  him  the  plaintiff,  and  he  the  plaintiff 
then  and  there  offered  to  take  the  oath  by  the 
said  act  of  parliament  authorised  to  be  admi- 
nistered by  the  returning  officer  at  any  election 
of  a  member  or  members  to  serve  in  parliament, 
if  required  on  behalf  of  any  candidate  at  the 
time  aforesaid,  to  anv  voter,  if%e  the  defendant, 
so  being,  &c.,  should  be  required  to  administer, 
and  should  then  offer  to  adnunister,  the  said 
oath,  of  all  which  he  the  defendant  so  being, 
&c.,  then  had  notice,  but  he  the  defendant  was 
not  then  required  to  administer,  and  did  not 
then  offer  to  administer,  the  said  oath,  and  the 
vote  of  him  the  plaintiff  then  and  there  of  right 
ought  to  have  been  received  and  admitted  and 
allowed  to  be  entered  and  recorded,  and  the 
defendant  so  being  then  and  there,  &c.,  was 
then  and  there  requested  to  receive  and  admi- 
nister and  allow  to  be  entered  and  recorded  the 
YoiPi  of  him  the  plaintiff  so  tendered  as  afore- 
said :  Nevertheless,  he  the  defendant  so  beings 
&c.,  well  knowing  the  premises,  but  contriving, 
and  wrongfully,  fraudulently,  wad  wilfiilljr  in- 
tending to  injure  and  dammfy  him  the  plaintiff 
in  that  behidf,  and  wholly  to  hinder  and  dis- 
appoint him  of  his  privilege  of  and  in  the  pre* 
mises,  did  then  and  there  hinder  him  the  plain- 
tiff from  giving  his  vote  in  that  behalf,  and  did 
then  and  there  absolutdy  reject  the  vote  of  him 
the  plaintiff  so  tendered  at  the  said  election  as 
aforesaid,  and  did  then  and  there  absolutely  re- 
fuse to  permit  him  the  plaintiff  to  give  his  vote 
for  choosing  a  burgess  for  the  borough  of 
Abinffdon  aforesaid  to  the  parliament  aforesaid, 
and  md  not  receive,  nor  admit,  nor  allow  to  be 
entered  and  recorded,  the  vote  of  him  the  plain- 
tiff for  choosinff  J.  Caulfeild,  Esq.,  a  burgess 
for  that  borou^  to  serve  in  that  parUament, 
contrarv  to  the  said  act  of  parliament  and  to  the 
statute  m  that  case  made  and  provided,  and  a 
bur^s  of  that  borouj^h  was  elected  for  that 
parliament,  he  the  plamtiff  being  so  excluded 
from  giving  his  vote,  and  his  vote  beinff  so  r^ 
jected  by  mm  the  defendant,  so  being,  «c.,  and 
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/tMi  onUoi^Ni  {MUMP  tinr  Mid^^iK)!!)^  aAd^tte  Horarotre  ^  Miff  pIniiCir Vas 
tMNpbf  iif«ivef  tita  w^  swi!  pnwe^  ftfiiM-'  not  eiiCltl<Mr  wfteift  ht' the^d^feikdtet,  io  Brtog, 
flciir  tir  dta  ii^wy,  emrmtiaa,  mddmnMkm  ^kc,  should  after  the  final  close  of  the  pofl-  of 
of  i^  mad  pritifa^i^f  ttn  ^  plMMiff  ia  ^  tii^«Mlcl«iiHi:aii».ii|l,  te.,  tv  hare  the  nid 

piwiiu,  and  Hie  Aipiiwiciwi'  aad  kne  of  1»»  " 

flflUlviKkt  to  vucirattke  laid  efcetbn^  sod  to 
h«r«  Ins  fote  vooei^^  aad  admitted  and 
aUoiMd)tobeeiitei«d»d  ratOfiM  bf  thed^ 
feadlntf  so- being,  ftc^  Theeeeond  «imiit;  after 
alligngr  flB  in  thoflnt  down  te^tbetandenBgef 
dM'iPote,  proeeededi'-asd'tlte  voCoof  Mm  the- 
pUoBtiff  then  and'tfaeitt  of  right  oiqi&r  to  have 
bMi  reeeiTed  and  adiMtted  and  aHoiv^d  to  he 
entored  and  recorded  ontiio  pe8«books  of  ilbe 
sad  eleetien  by  the  said  defendamt,  so  being, 
&<LV  to  Ae  end  and  intent  that  when  he  the 
deiindant,  so  bein^ ,  ftr.,  shoidd  after  the  final 
ctooof'the  poff  at  the  saiddeetioR  east  np  the 
ntnaberofiTotefi  aa  they  riionid  appear  on  the 
said' pdl-books,. and  afceiiH  opeidy  deckre  Ae 
gy  of  the  poll,  and  make  prodamatton  of  tlfe 

menihir  ehosen,  aeeoitfing-  to  the  statatee  in  , ^ , „,  __., 

t^^>te>&c.,  theeaidinoteorfahntheiduntiff  as  aadferAettne'aiataof  the  poll  m.  that  b»- 


^ote  ef:  him:  thft*  ]lliBntf '  reckAned, 
andiOMtrnpi  hf  hm.  the^  dfcfendaa^ 
'&8vaBBong'theianBber'of  wtOT  so  to  her  eHT 
up  ae«  aiimniA  aa  having*  been  gi^en^  adndtted^ 
and  Anmdicxr  d»Mui9  the  said.  J.  Ctel&ild, 
Eaa^ft.bngeesiibr  ttHftcparHameat.  And  tfar 
pinitiff  ibrthenaiTa^  dMtwhen  he  die  dated*- 
ant^  BobdBif,JK^ dl4td^  the  final  cleavof  die 
poft  atethe  said  iilertian^  entt  up  the  Hmnhgr oi 
▼otea^  kci,  aeeording  tv  the  statate,  kdy  he  the 
defendat>  did  thai  irhtBy  wfaaa,  neghio^  mA 
oaoBt  tor  laekonv  iMhid^  and'  eaat  npaoDag  ttaa 
nmbcrof  mterecreaatttip^  aad  in  openly' dh« 
clariBg-dieatatB  eClteipelVhe  dit  defendantdBd 
whoilyniB8C,aegisat,«Bd  endtto  reaken  andin^ 
clade  anKmgtfaenn&iherof  irotesf^venfoxlKne-' 
ing^tfaeai^X  CaaUefld^Seq.,  abui^geaitetiait 
paehadant  then  nrtaiudbf  him^so  beoqivtei 


slmild  be  reekoned,  induded,  aad  caatnp  by 
hhn  die  defendant;  m  being,  &o.,  among  tfce 
nMiber  of  motea  so  to  be  east  np  a»  afbretaid'; 
amdm  order  to  the  nnddng>of  the  said  dedara* 
tkm^aad  procfomadiMi  aa  aftwesaid,  aa  baring 
bean  given,  admitted,  and  allowed'for  diooaing 
thaaaid  J.  Caoifeild,  Esq.,  a  bn^^Ba  for  that 
pailuuient,  and  Ae  defendant*  so  being,  &e,, 
^ydien  and  thers  req nested' to  reeeire  and 
admit  and  alloir  to  be  entend  and' recorded  on 
thaydl-beoks,  Ac.,  (f blowing  the  wonb  of  the 
pfeTioiie  averment) :  Nensitfaia!e«B>  he  the  de- 
fandant,  being,  ftc,  weBknoinngthepremisea, 
aaid,  te.,  (as  in  the  firat  conrnt)  did  then  and 
tittle,'  instead  of  so  receirinr  and  admitting 
aad  allowing  to  beentered  and  recorded  on  tin 
pwfi-booka  of  the  said  dectfon  the  vote  of  the 
pteintiff  to  the  end  and  intent  as  aforesaid,  did 
thanand  there,  when  die  plidntiff  so  tendered 
aasforesaid,  and  so  requested  him  the  defend- 
ant to  receive  the  same,  and  to  admit  and  aUovr 
the  same  to  be  leeoinFed  and  entered  aa  afbre- 
aaid,  to  the  end  and  intent  aa  aftwesaid,  wholly 
refaswJto  receive  thesame  to  beso  entered  and 
{'""wided,  to  the  end  and  intent  aa  afofeaaid, 
UBV  on  •  the  eonttuy  thereof,  (fid  their  and'  diere 
caaae  andprpcnrethe  amd  vote  of  the  phdntiir 
tohe  entered  within  a  cer toiu  space  or  cdtunn  of 
t^  add  poll-books,  which  spaee  or  colmmi 
iwwand  is  headed  with  the  words  "For whom 
tendered,"  and  the  entry  of  any  vote  within 
wnch  space  or  cdnnm  incficatea  and*  smnifies, 
aid  theDkdntiff  avera  dmt  the  entir  of  mr  vote 
within  the  said  space  or  cohmm  did  and  does 
i«*cate  and  signify  dther  that  the  name  of  thc^ 
pontiff  had  b^ir  omitted'fram  the  register  of 
^"oterarticn  m  fbrce  for  the  said  borongh  in 
<^sequence  of  the  decision:  of  Ae  banister 
^•fa  wd  revised  the  fist  ftrom  which  such  re- 
gifter  had  been  formed;  or  diat  the  vote  of 
«me  other  perron  had  already  been  received 
aBBdaDowed  to-be  entered'and  teeotded  o»  the 
poQ-bodks  of  tlie  said  dectten  n.  being,  n 

tered  in  respect  of  thesameqnalffcafcmas . 

by  firtue  or  which  die  phdhraP  then  claimed' to^ 


hatf>  aad>  he  the  defendant  did  not  dien  so 
radnm  and  indadsmiDng  the  said  mnnfaer  of 
votaeandiartha  statrof  the  pcA  so  thwn'  ami 
then  openlydeclBawd  asafornaid  the  said  vole 
of  him  die  piamtiff,  and  a  bmireaB  ti  that 
boio^h  wasteloctadi  for  that 
piochanationrwie  made  of  a 
wfdumt  the  vote  of  him  the  phoatiff  bm^  m 
reehoDsdy  iadodid^and'  caat  up  aa  afhiaaiiidv 
wfeemby  die  pripritoge  of  the  pUatiff  i»  that 
behalf  wav  whdly  inpind^  eacnaitadi  and'  de^ 
stEOfsd,  aad  tin  plsaaliff  wasa  wholly  depnved* 
oftfaehaaedtof  kiaiight  to  vote  at  the  amd 
eboHoai  aad  to  have  .h»  said  vole  veaeif«d»  kc^ 
and  Moordad  ia  the  add  poiUbeoha^  aad  to 
have  the  saoM'nchaned^  indoded,  and  caat  lup 
by  the  defendant^  aa  being,  ^o^  among  oe 
nambar  oftvatee  aa  cast  up  afiaar  the  chMa:  ot 
the  pott  aa  afaawnd,  aad  to  have  the  aannr 
redconad  and.  indnded  ia  the  daehmtsoa  h^ 
him  dM  difcadaat,  ao  haaiff»  &&,  of  1ha>  8«ta- 
oftiw  poSfaaasag'the  aaa£er  of  ^oiM  giaaa^ 
Jto^rfiirchoosmgv  dw.    The  third  osaaet,  after 
coBUMciag' inithe  aaasa  maanar,.  want  as  aari 
alftega  r-«iNl  it  thanand  tliere  beeaiaa8iMtwaa< 
the  datyief  the  defeadaat  to  eatar  the  aaidirata 
of  theplahitiflF  ae  taadaaBd  aa  afeRaaid  apaa. 
thrpott^beokaiolitheaaid  election,  widmat:  ei>*< 
tarings  intBF-eraHowinip  any^  scrutiny  byorbv^ 
foaa  him  the  defaadaar,.  aa  bciag;.  ftcw  tntk^ 
r^ffard  to  aaeb  ^ta.     Ntverthdaaa,  ha  tfea* 
dtfeadnar  being  dm.  and  ti»re  mafBr,«  te;, 
wdl'kaoatag  tlMpreaBiaa%JnXr(aa'hdoM)raaA 
fhiahartoivex,  hanaa,  and  dsiaytha  piiUBdff  ia. 
thaeaanAwtof  hiepriiaihge  of  votiw,.  and)  ton 
dapiivarham of  thefhsniii  of  hia saaT  lainaaiai 
iofl  aad  ia  dm  paaDMa*  did  dw.aad  dMv 
tanmafaayeaiar aai  alkaa  a  aamtiaf  tt  taa 
hcMbaftinBrlBBdwdlfeBdaB^  aa  hMg>  ^^ 
,tO'wit».atv  ftc,  wttkiegaidiao  the  vole  ai'  ham;> 
tthyphaadg a» tendaiadlar afea mmt,  ndtdHa. 

aadidM  i 
Uaimtttaadjidlgfri 


#1 


mtd  tBotndtad  hM  m 

at  the  said  electiQiip.ciiatint.lie  «a»  mai  ikaa, 
l.to  Jbave  tibn  Mwri  Mhniitert  id  nllffred, 
to  tiie  piDYiMniiaC idM  auii.aot  «f 
;  aad  to  ihi^^tma^JkB^wkm^'^ka 
pkivliff  waanot  oOf  then  wniBgfciUgr  vwed* 
MBUMed,  dalmd,  iiindeiiMl,  Mid.olMtoiidiHi  in 
ihg'Caggeiap  of  bja  laidtpwiHlmB  of  ^atwig,  but 
«M  dMn  /iriioU^  flfepimd  of  ifae-^sMAfc  df  Jus 
^d  pnvilMQ,  and  a  hvrpmB  of  ithot  tfammif^ 
was  dedBdfor tfaait fwrliafaatr thaiviote •f  IwDi 
1b»  pbuotiff  being  ao  hmdHsed  «iiA  lobatmcied, 
nd  withMt  ai^  Yoto  >cf  Jam  tbe  pkdaHiff  ikm 
and  iheBB  by  wtne  of  the  *«tflt  aad  ivecipt 
*^"l — f^,  nnn  nlan  trj  nanini  rf  ihn 
tiar  plaiatiff  waa  aad  is  i]tlMr«iae  iaivnad  ai^ 


of  its  <a]|paariiig  to  ibe 
car  or  ina  dejfnt^^^paa  ipniteaic  «i 
tians  meatiiiiifld  in  1^  atotate^  4iiat  the 
<antia«aalihe  aaiaa  paiaDO  whoaaname  at, 
oaaoch  TpgiBter  as  aferaaaid,  or  that  m  ted 
pBeviouaiy  voted  at  tfaeaame  ekdima,  or 
oy  reason  of  such  person  re&uong  to 


£laa,  notMilty  by  atotote,do  all  4fae  eonute. 
31ie  trial  tQ&  place.betee  Jda^J^  mA  Ihe 
jury  foand  a  verdict  for  the  daindan^  -m 
toAmotiantoentera  wdi^  lor  ilie  nbintiir 
£ar40cdaDBapa6.  The  at^^nnea*  an  to»  role 
^Atoinad  for  ihat  pnaaass'tookaihBe  in  Ewtor 
Jkrok  kat.  «--»^ 

Wkai€iif,  KmgtIaiBe,  Sngma^  miiPhigum, 
jnauniort  oftbe  nda. 

Tkffom^d,  SeorJMt,  MadJiafmtBtd,  mmtA. 
'4har.  aik.mU. 

MHf  3,  1847.    "Jktt  judgBiMt  of  the  court 
-traa  dalhrered  by 

OSoHmoM,  J.    ThiB  wm  an  mf/ma  aKaawt ' Ae 
dtffaadam  as  the   retamiaff  oSeer  lor  tiie 
bom^h  of  AhiBffdon,  ftwrieiadug'to  iBowthe 
plaintiff  to  give  his  vote  at  the  -elaetioa  of  <a 
JDember  of  parliament  for  that  ivwymgK      t^p, 
name  of  the  plaintiff  appeamd  an  the  regiateraf 
voters  for  the  borongh,  bnt  he  had  ceased  to 
reside  there  at  the  time  of  IIk  atoftwa-    fie 
tendered  his  vote,  however,  at  the  election^  in- 
sLsting  that  on  his  answering  satisfeictorily  tiie 
qinaliana  part  b^  Ilia  retmwng  officer  nd 
taking  the  requisite  oaths,  he  was  entided  to 
have  his  name  piaead  on  tiM  ^oll  and  reckoned 
ittaltl»iaialolQao«ftfaew)]l.    ^mrstaning 
olbw  fsfeetod  .the  plaiatilTa  iiMw  Md  lor  that 
-ihc  TTgasnt  aotioa  is  bannght    TheMBftatlbe 
trial  hcriagdedatad  tlwmsahiw  aattsfiad  that 
<iie  plaialdff  waa.ait  fialMed  to  <nite,  and  that 
the.  defendant  was  not  actuated  :hy  anjr  ma- 
Jidmiaanotives^iand  thatthe  actwaajiotwHful^ 
found  a  verdict  for  the  defeodvt.  bot  leave 
was  reserved  to  the  plaintiff  to  move  to  have 
tile  verdict  enteiBd  for  hbrn  for  A0«.  if  the  court 
Aoidd  be  of  opinion,  upon  ihe  Vacte  proved, 
ihafintha  absence  of  maKee  an  action  smtid 
%e.tnBintained.    On  behalf  of  foit  pimntiff  it 
lata  been  contended,  Aat  asihe  provisioBa  of 
ihe  6  &7  Vict.,  c.  18,  s.  82,  are  Qi[pKS8  that  it 
Add  not  be  lawftQto  rgect  any  vote  tendend 
at  any  election  of  memheca  to  aerve  in  pailia- 
ment  bv  any  person  i^oaename  fialSlieiywni 
theTq^ater  in  force  for  iiio  time  heni^  cxc^ 


This  dedaraliaB «»  lidd  to  be  good  on 
ii.UJiaci(675. 


the  ^uaatioBB  or  either  of  them,  or  to  take  the 
oath  or  make  the  affirmation  against  bribery ; 
that  it  is  theaafon  a  dasr  violation  of  the  re- 
turning offioer'a  ^a^  to  reject  the  vote,  and 
thus  prevent  the  par^«from  enjoying  the  right 
given  him  by  the  statute,  and  one  for  wbidi  vn 
action  may  be  nudntained.    AMy  v.  Whiit^ 
2  Ld.  ttmi.  938,  aad    Lord  DemBan'a  dic- 
tum in  tne  caae  in  -G  CL  B.  Rep.,  were  par- 
ticulaify  rdied  upon  on  behalf  of  die  phuntiff. 
On  the  part  of  the  defendant,  Ifae  99th  aection 
of  the  6  &  7  Vict,  c  18,  was  idicd  upon,  by 
which  it  ia  providod,  thai  "no  petaon  sladltlie 
entitled  to  vato  at  any  ioftun  aleetion  im  a 
mflmberior  mambera^toaarve in  pariiament iar 
any  ^eitf  or  hacaagh,  unleas  ha  aaall,  eaa  < ' 
the  aiat  of  Jnly, ^  tiba  yaar  in  which  Ua  f 
was  insert  in  ithe  registar  of  votan  thi 
feaoQ,  ha».ceaidad,aiid  at  tiie  time  of 
shall  Qoatinue  to  aeaide  witiiin  the  city  ar 
boraoc^  in  the  eleetion  &r  which  he  -afaiftl 
x;]aimtohe«ntitladtoaole,  wwitiiin  the  dis- 
tance thereof  xequimd  hytheaaid  recited  aat-to 
eatitleaachpenflnto  ha.nBiiatBiadinaayyear." 
Hkt  phmu,  it  was  ai^e£  in  seeking  to  vaie 
eontrary  to  the  avpvess  provision >of  theaat«i 
that  leqMcty  ans  seekia^  to  ^oanait  amiado- 
maanoiir  for  which  he  mw^tbecome  criHUBa% 
f^eqaonaihle.    Itwaaaot^aiedtiMttheaetnai- 
ing  officer,  in  refusing  to  admit  .the  votoofUbe 
plaintiff,  had  mistaken  his  duty,  and  might 
under  tiie  act  have  subjected  himself  to  a 
criminal  infonoation*;   but  it  was  contended 
that  the  mection  of  the  vote  could  not  properly 
be  made  £he  ground  of  a  civil  action  like  the 
present ;  and  this  view  of  the  case  appears  to 
us  to  be  conscL    The  object  of  the  stetutea 
2  W.  4,  and  6  &  7  Vict.,  in  limiting  the  ques- 
tions to  be  putto  voten,  appears  to  be  to  pre- 
vent die  necessity  for  going  into  nice  questiona 
of  law  and  fact,  so  that  dl  who  possessed  a 
right  to  vote  xnight  exercise  that  right  -witlBn 
tiie  tiaBrao«rgivon.atalactions  for  that  parpaaa. 
Thia  natrietioa  of  the  inquzy,  highkr«DBvaaiai}t 
with  referenoe  to  the. general  conduct  of  elec- 
tions, was  incidentally  attended  with  this  incon- 
venience, tiut  it  pnfit  ia  the  power  of  parties  not 
entitied  to  rote  to  have  their  names  put  on  the 
poIL  and  thus  influence  the  election.    Though, 
however,  a  party  situated  aa  the  plaintiff  has 
the  power   to  comjiel  flie  returning  officer, 
under  the  apprehendon  of  a  prosecution,  to 
put  his  name  on  tiie  poll,  he  has  not  tiie  rigot 
to  do  it  solottff.aa  he  is  acting  in  direct  coa« 
travention  of  die  act  of  parliament,  the  pro- 
visions of  which  ezpready  dedare  that  he  shall 
not  be  entitied  ia  *vatc^  and  Abe  rejection  in 
such  a  case  would  net  amauntto  a  violatimi  in 
tiie  law  «f  anfdtimjg  toodun^  tiie  rj^ht.    Tba 
jg^und flf  tiiapxasent  action  la  tiie  injury  j 
to  the  plaintlBf^a  dgh^  and  we  think,  for 
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nasoDB  above  giren,  be  is  not  entitled  to  vote, 
and  consequenUy  bas  suffered  no  injnrv;  and 
that  the  rule  in  the  present  case  must  be  dis- 
cbai|^.  This  is  the  judgment  of  mybrothers 
Maule  and  Cresswell  and  m^rself.  The  Chief 
Justice  haying  been  counsel  m  the  cause,  de- 
clines to  take  any  part. 

Rule  discharged. 

Court  of  IBanitntyttfi. 
HaUet  V.  Lee.    5th  Nov.  1847. 

TRADER  debtor's  8UiImON85-8UFFIC1BNC  Y 
OF  SURETIES. 

T%e  objection  that  one  qf  the  sureties  to  a 
deed  given  5y  a  debtor  under  the  stat  I  Sf2 
Vict.  c.  110,  if  a  member  of  parliament,  is 
not  necessarily  fatal. 
The  defendant  was  served  with  an  affidavit 
of  debt,  and  notice  calling  for  immediate  pay- 
ment of  a  debt  exceeding  3,0001.,  under  the 
Stat.  1  &  2  Vict.  c.  1 10,  8.  8,  and  gave  notice, 
through  his  solicitor,  of  his  intention  this  day 
to  attend  before  the  commissioner  to  submit  a 
bond,  with  sureties  for  the  approval  of  the 
commissioner.'   A  bond,  duly  executed,  having 
been  laid  before  Mr.  Commissioner  Fane  for 
his  approval,  the  plaintiff's  solicitor  objected, 
that  one  of  the  sureties  (Mr.  Ward)  was  a 


*  The  wnt  requires  the  trader,  within  twenty- 
one  days  after  personal  service  of  affidavit  and 
notice,  to  pav,  secure,  or  compound,  to  the 
satisfaction  of  the  creditor,  or  enter  into  a  bond 
in  such  sum,  an'd  with  two  sufficient  sureties, 
as  a  commission  of  bankrupts  will  approve  of, 
to  pay  or  render,  &c. 


member  of  parliament,  and  as  such  < 
from  being  received  as  bail.  Peers  and  mem* 
bers  of  paiiiament  were  not  liable  to  tihe  ordi- 
nary jprocess  of  the  courts,  and  therefore  were 
not  aUowed  to  justify  as  bail. 

Mr.  Commissioner  Fane  said  the  objection 
was  one  to  which  he  was  little  disposed  to  give 
effect ;  however,  he  would  consult  his  brother 
commissioner,  (Serjeant  Goulboum,)  who  was 
better  acquainted  with  common  law  practice. 
The  learned  commissioner  (after  retiring  for  a 
short  time)  stated,  that  he  had  consult^  Ser- 
jeant Goulboum,  and  that  it  certainly  did  ap- 
pear from  the  cases  of  Duncan  v.  Hill,  1  D  & 
Ry.  126,  and  Graham  v.  Start,  3  Taunt.  429, 
thiat  members  of  the  House  of  Commons  could 
not  justify  as  bail.  Still,  he  felt  it  was  exceed- 
ingly hard  that  a  defendant  who  denied  a  debt, 
and  was  ready  to  try  the  plaintiff's  right,  should 
be  made  a  bankrupt  under  such  circumstances. 
If  the  defendant's  attorney  conld  substitute 
another  surety  for  Mr.  Ward,  he  should  ap- 
prove of  the  bond. 

The  defendant's  attorney  said,  the  twenty- 
one  days  after  service  of  the*  affidavit  and  no- 
tice would  expire  this  day,^  and  he  feared  there 
would  be  insuperable  difficulty  in  finding  an- 
other surety  before  the  close  of  the  day. 

Mr.  Commissioner  Fane  said  the  act  gave 
no  authority  to  extend  the  time,  whilst  the 
courts  of  common  law,  if  such  an  objection 
was  made,  might  adjourn  the  justification  of 
bail,  lliere  was  no  analogy  therefore  in  the 
two  cases.  After  some  further  consideration 
he  determined,  under  all  the  circumstances, 
that  the  sureties  were  sufficient,  and  certified 
his  approval. 
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28(0  of  aittotnefist. 

[In  continuing  the  New  Series  of  the  Ana- 
l]rtical  Digest  of  Cases,  classified  according  to 
the  subjects  adjudicated  upon,  we  select  the 
recent  decisions  on  the  Law  of  Attorneys,  and 
include  such  of  them  as  can  be  conveniently 
arranged  in  the  present  number.] 

ARTICLES  OF  CLERKSHIP. 

Enrolment  service. — To  induce  the  court  to 
exercise  the  power  given  it  by  the  9th  sect,  of 
the  7  &  8  Vict.  c.  73,  of  directing  that  the 
service  of  an  articled  clerk  shall  be  taken  to 
commence  before  the  ffiing  of  the  affidavits  re- 
quired by  the  8th  section,  some  grounds  for  the 
non-compliance  with  the  regulations  of  the  act 
must  be  shown.    Anon.  34  L.  O.  597. 

bailiff's  fees. 

Attorney  liable  for. —The  attorney  who  en- 
gages the  service  of  the  bailiff,  and  not  the 
client,  is  the  party  liable  to  the  bailiff  for  tiie 
fees  usually  allowed  on  taxation  for  the  execu* 


tion  of  process.      Walbank  v.  Quartermam,  2 
C.  B.  94. 

BILL  OF   COSTS. 

Must  show  in  what  court  the  business  wcu 
done.-^An  attorney's  bill  of  costs  for  common 
law  business,  delivered  under  the  stat.  6  8c  7 
Vict.  c.  73,  must  show  in  what  court  the  busi- 
ness was  done.  Enyleheart  v.  Moore,  16 
M.  &  W.  548. 

Case  cited  in  the  judgment :  Lewis  t.  Primrose, 
6  Q.  B.  S65. 

DELIVERY   OF  BILL. 

To  assumpsit  for  work  and  labour,  defend- 
ant pleaded,  that  the  plaintiff  was  an  attorney 
of  Queen's  Bench,  and  that  the  work  was  done 
by  him  in  that  character  since  stat.  6  &  7  Vict, 
c.  73,  and  that  no  bill  had  been  delivered  or 
sent,  according  to  the  statute,  before  action 
brought. 

Renlication,  de  injurid. 

Held,  bad,  on  special  demurrer.  Simons  v. 
Lloyd,  7  Q.  B.  402. 

LIABILITY. 

I     Attorney  of  another  eourt.-^Sembk,  the  coiart 
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has  power  to  enforce  the  perfbrmuice  by  an  at- 
torney of  an  undertaking  given  bj  him  as  at- 
torney in  a  cause  in  this  court,  tnoof^h  he  be 
not  an  attorney  on  the  roll  of  this  court. 
!nkoMpfOii  T.  Gordom,  15  M.  k  W.  610. 

LISM. 

Prodmctiom  qf  /NfMrs.— It  is  no  answer  to  a 
motioa  for  the  production  of  documents,  to 
ihow  that  the  partf  is  a  bankrupt,  and  that  the 
docnments  are  in  the  possession  of  his  solicitor, 
who  daims  a  lien  upon  them  for  costs.— ItocftcA 
T.  Qamdea,  34  L.  O.  228. 

LIBN   OV  CONVBTANCBB. 

A  certificated  conveyancer  has  no  lien  for  his 
char^  upon  deeds  delivered  to  him,  ''with 
and  in  respect  of  "  which  he  does  certain  busi- 
ness for  the  owner  of  the  deeds.  Steadnum  v. 
Hodtl^,  15  M.  &  W.  553. 

Case  cited  in  the  judgment :  Blesden  ▼.  Han- 
cock, 4  C.  &  P.  152. 

MISCONDUCT. 

In  an  action  on  a  bill  of  exchange,  where  it 
appeued  that  the  attorney  for  the  defendant 
had  attempted  to  suborn  a  witness  to  commit 
peijury  in  giving  testimony  that  the  bill  was 
g^ven  for  a  gambling  debt,  the  court  made  a 
rule  absolute  for  the  attorney  to  be  struck  off 
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the  rolL     Wood  v.  Lord  PortarlinffUmp  in  re 
Macey,  34  L.  O.  328.    See  p.  10,  ante, 

PBITILBOB   FBOIC   AHBB8T. 

An  olmous  deviation  from  the  direct  route, 
unexplained  at  the  time  of  being  taken  into 
custody,  will  deprive  a  solicitor  of  his  privilege 
of  freedom  from  arrest  whilst  returning  home 
from  the  court  )n  which  he  has  been  engaged  in 
the  suit  of  his  dient.    Re  Nias,  34  L.  O.  227. 

UNDBBTAKINO  TO   PAY   COSTS. 

The  attorney  for  a  defendant  in  a  cause  in 
this  court,  signed  an  undertaking,  whereby,  in 
consideration  of  the  plaintiff's  agreeing  to  sus- 
pend execution  on  the  judgment,  he  undertook 
to  make  an  arrangement  with  him  respecting 
the  pavment  of  the  debt  and  costs,  prior  to  the 
defenoant's  being  dLscharged  from  prison  on 
other  detuners;  or,  in  the  event  of  the  plain- 
tiff^s  not  sgreeing  to  the  terms  offered,  to  inform 
him  in  sufficient  time  of  the  defendant's  in- 
tended discharge,  so  that  the  plaintiff  might  not 
be  deprived  of  ms  power  of  lodging  a  detainer 
against  him :  Heta,  that  this  was  not  such  an 
undertaking  as  the  court  would  enforce  sum- 
marily, inasmuch  as  they  could  not  measure 
the  damages  sustained  by  the  non-performance 
of  it    TMn^ton  v.  Gforc^,  15  M.  &  W.  610. 


BUSINESS  OF  THE   COURTS. 

NISI   PBIU8  CAU8B  LISTS. 


Gregorr,  F.  and  Co. 
OIiTenon  and  Co. 
W.  and  H.P.Sharp 
J.  Tajlor 
Wright  and  K. 

Jaqnes  and  Co. 

Saogster 

Evereat  and  Co. 

J.G.  Reynell 

Baiindga 

Everest  and  Co. 

B.Coaiyn 

Cell  and  H. 

W.Mots 

J.  T.  Cookoey 

Wilaon 

Rt.  Lewin 

Ifead 

£.  Lewie 

£.GoTett 

Thomas  and  %f . 

Willooghbr  and  J. 

Wright  and  K. 

FeaneU  and  Co. 

H.  Lewis 

Da  Medina 

Cbaapioo 

G.  Hame 

LB.  May 

T.M.  Thompson 

Doaglaa 

JaekaoB  and  Co. 

YtUop 

Ssdbnob 


Middlesex. 


BiMAHBia  raoM  TBiwrry  tbrm. 
SteTena  S.J.  Keating 

Doe  dem.  Peacock     S.J.  Frere 
VignoUea  S.  J.  Park 

Weiis  S.J.  Lumley 

The  Mayor  of  Rochester 

andothera  S.J.  Lee 

Herrey  S.J.  Arden 

Brooka  a  J.  Atkinson 

White  Wright 

Reynell  S.J.  Lewia 

Kemp  S.J.  Lord  Ingestre 


Duke,  knt,  and  othera 

Gillott 

Fisber 

Kershaw 

Costea 

Dawson 

Price 

Coulson,  pauper 

Gadderer 


Ablett  and  othera 

Bnrrell 

Bradley 

Bailey 

SteTenson 
S.  J.  Potcbett 

Maddox 
8.  J.  Branson  and  another 
S.J.  Haime 
Simmons  Pavne 

Kerl  S.J.  Johnson 

Steadman  Moore 

Watte  S.  J.  Clarkson 

Brent  S.  J.  Hughes,  &c. 

French  Bliss 

Smee  Edwards 

Drer  Green 

Rickards  Lee 

Saltmer  Williama 

Ewart  S.J.  Eagle 

Virtue      '  Ibbuiaon 

Knowlea  Curtis 

Heame  Beaaton 

Atwood  Hiogley  and  aliotbtr 


Ca.  Taylor  end  C. 
Ejt.  Viaard  and  Co. 
Pro.  N orris  and  Co. 
Pro.  £.  Jennings 

Issue,  Wilaon 

Pro.  Ogle  and  Y. 

Pro.  Allan  and  Co. 

Pro.  Mawe 

Dt.  Gregory,  F.  and  Co. 

Pro.  Slflden 

Pro.  Rusbbarr 

Ca.  J.  Wright 

Dt.  Sudlow  and  Co. 

Ca.  Rd.  Perkins 

Pro.  Westmacott  and  Co. 

Pro.  Bush  and  M. 

Pro.  H.  Wickena 

Dt.  HiU  and  S. 

Pro.  Deene  and  Co. 

Pro.  Steele 

Pro.  Phillips  and  J. 

Tres.  Morris  and  Co. 

Pro.  Pontifez  and  M. 

Dt.  Burrell  and  Son 

Issue,  In  person 

Pro.  Humpbrera 

Issue.  Smith  and  Co. 

Du  Williamson 

Pro.  FntToje  and  Co. 

Pro.  Bisgood 

Pro.  Pyke 

Pro.  Depree 

Pro.  Heyton 

Pro.  G.  Vincent 
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Erenll 

Mfllf 

Intaej 


HoiwdaEdSoB 


H.  J.  Tan«r 


Rhodes  oDd*  L. 
T.  MUb 
Wfilougfairrmil/. 


Gbwra*- 


llW<v«BdMoll€r 


GMkaadS. 


S.J.  Gmm. 

Badding 

eeutrix  and  exon. 
Wiggina 


9to.Ji 


HMmm 

SlUM 

Hngliei 
'  BrowD 

Sax  ton  and  aiMtttar 
TodSv 
Botdaa 

Coekbum  aadaaotlMr 
DeWhaj.  and  aaothas 
S.  J.  De  Year  and  another 
Allen 
Bronghtoa 


bo. 

Dt.  Hunt  and  L. 

Tin.  T.  Roberto 

e#v«*Wakeliiig 

iBMk.  Taylor 

Ca»  M erna  aid  €kk 

Gak.SaM» 

Xraa.  Caalagr 

Bt.  Haauraian. 

Pro.  W.  &£.  Djne 

C(k  MflfBkfiroaae 

Bed.. Gain 

Eto.  BiaUey 

Pro.  Tmrnec 

Txea.  Dale 

Feo..  Walton.  &  M.  Coode 

Ca.  Robioaona        [dcCo. 

Dt  Parwna 


]>.  RiefaardaoA 
Capeaanda 

Keene 
Vincent  and  S. 

Lewis  and  S. 

W.  H.  Green 

PhUlips 

Pearce  and  Co. 

C.  B.  Wilson 

Oliveraon  and  Co. 

Amorjr  and  Co, 

Jordeson 

Haghes,  K.  and  M. 

C.  Young 

Sole  and  T. 

Hook 

Bailey  and  B< 
Same 

William  Batty 
A.  Digby 
Stevens  and  Co: 

Lawford 


Wyche 
Lawford 


Amory  and  Co. 

Same 

Same 

Sutcltffb 

W.  W.Oldanhaw 

Cos  and  S. 

Roy  andCa. 
King  and  B. 
Gell  and  H. 
Fry  and  Co. 
Hughes  and  Co. 


Madcap 
Blftckmere 


m 


Deaa  (ataiF^d)  S.J.. 

Franklin  Sl  another  (sUy- 
ed)  fkJ. 

Brand  (stayed) 

Bond  (Inj.)  S.J. 

Hartley  &  another  (stayed) 
.  Hobertaon    (sUyed)  S%J; 

Gibba  ^amd) 

Soarea  S.J. 

TraTera  and  another 

Condell         (atayed) 

Berkley 

Newton  and  another  S.J. 

Belcher  and  others,  assig- 
nees, &c.  S.J. 

Conyngham,  Esq.,  and 
others  S.J. 

Bailey  and  another    S.  J. 

Same  S.J. 

Kaglish  S.J. 

Cole  S.J. 

Borrer  S.J. 


Brooiw 
Buffenand'Othars^ 

tei%&a. 
Gmc» 


DunavMl 


The  Queen 


Lowe 
The  Queen 


S.J. 


S.J. 
S.J. 


Siafti^ 

Man  ton 

Oaigaa 

Abaadean 

Glyn,  Bart.,  and  otheca 

Straker  and  others 

Harnaon  and  othera 

De  Vear,  aued,  &o. 

Hyde«jiuu 

Eenahaw 

Ifaegregor 

Critehiay 

Sharp 

Hales 

Forbes  and  othera 

Brighton,  Lewes.  &  Hast* 
logs  BJulway  Company 

Charretie  and  another,  in- 
dicted with  othera 


Waley  S.J. 

She  well  and  another  S.J. 

Tajrlor,  P.  O.  S.J. 

Trimen  S.J.. 

Bennett 

Alcock  S.J. 

Bosa-qaet,pttb.officer  S.  J. 
Kalkner  S.  J. 

llickinson  S.J. 

Forrest  S.  J. 

QemenU  S.J. 


ChavreCie  and  another,  in* 
dieted  with  othera 

Idle 

Brown 

Black 

De  Burgh 

Tbompaon 

Corporation  of  the  Royal 

Exchange  Aaaorance 
Haclean 
WaUer 
Bradley 
Carter 
Ohrly 


Ties«  Bazendale  and  Co. 

DuAlbanaadB. 
Dt.  Smith 

CoTt.  Wm.  Beran 
Dt.  Wilde  and  Co. 
Prom.  Few  and  Co. 

Van  Sandau  ic  Co. 
CoTt.  Norris  and  Son 
Covt.  Gilbert,  Hook,  &  Co. 
Pro.  £.  and  J.  Uwfoid 
Pto.DeanandCo. 
Pro.  Chester  and  Co. 
Pro.  Condell 
Pfoma.  Soles  and  T. 

TOleard  and  Co. 

Prom.  FearoaaodC. 
Pioma.  Milne  and  Co. 
Proms.  Same 
TroT.  Wright  and  K. 
Psoma.  Tatham  and  Cbb 

Sutton  and  Co. 

Indt.  Keddell  and  Co.  lor 
Cbarretie,  Fry  &  Coi» 
for  Young,  Bart. 

Ca.  Cttthams  and  F. 

Lidt.  Fry  aitd  Co.for  Cbar- 
retie,  Keddell  and  Co. 
for  deft.  Sir  W.  Yona^ 

PiD.  Ricbardson  and  Co. 

Pio.  Venning  and  Gow 

Prom.  Ashurat  and  Soa 

Pro.  Brundrett  and  Co. 

Prom.  Hook 

Dt.  i.  C.  and  H.  Fresh- 
field 

Pro.  Cardale  and  Co. 

Tro.  C.  Peaiaon 

Pro.  Sudlow  and  Co. 

Dt.  SteTena.aad  Go. 

Ca.  Taylor 
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M 


A.Bmich» 

MiteheU 

S  J[.  Chard 

.Dt.  Vslance  and  N. 

C.  Walton 

Walker  and  others' 

fi^J*  Flint 

tPro.  Hitchison 

G.W.J.CMk 

:Stocker 

S..J.Betta 

Ca.  RobiMmtaMd  Co. 

Wlit0aiidB. 

The  Queen 

&.J.  FenBod.JSM. 

Crim.Infn.  A-'Dohio 

Wmar 

.^erlock  and  another  SUJ.  Spiers 

Pro.  TaibMS 

Same 

Same 

S.J,  Brown 

Pro.  Casapbellnod  W* 

EUulMMdP. 

StSTens 

.g.J.  Green 

Pro.  £ldeit«« 

Hodgson  «ad  B« 

Watson 

fi.J..£arl    of  Charlemoot  M^ 

othM 

Pro.  Oglend  Y. 

LeUiVridgeandM. 

-Spicer 

Baxeodale  and  oth«i 

Ca.  Tatham  a«dCk>*    . 

Blundcdl 

UrsM 

&.J»Lee 

Pro.  SurrandG. 

Oldenkaw 

Dawson  and  others 

S.J.  Hay 

Pro.  Capes  and  Stuart 

SateUffe 

Trimen 

€.J.  Viet./:iinsn 

Pro.  Keane 

Hughes,  K.  and  M. 

Berkley  and  another  &i.  Gibbons 

Dt.  Bennett 

Taonar 

Gibson 

B. 9.  Blaekand  Weiss 

Hindman  and  H.  for  Black, 
VVhitcomb  for  Weiss 

MinonsMlD. 

UniTorsal  Salvage 

Cam- 

pany 
Same 

B.J.  WiflAorp 

Dt.  Elderton 

Sana 

«.J.  Nercott 

Dt.  Same 

Jackscm  aid  J. 

Costello 

B.J.  Wakler 

Ca.  Potter  and  Bon. 

MaoMMdD. 

The    Unirtrsal    Stfrvne 

Company 

Jones 

Dt.  Paxton 

BnfraO^idSoii. 

Goldsichar 

Wolff 

Ca.  Watsonand<Io. 

WatasB 

Everett 

StQGi^u^l  aaodwr 

Pro.  Lloyd  end  France 

Tafea 

Atkinson 

01eti:«nu 

Pro.  Haghes  end  Co. 

Same 

Save 

Vanghan 

Pro.  Same 

W«itafc 

Wathen 

Dt.  Ybung  and  W. 

ndp 

Coleman 

Hvaiphryes 

Pro.  £.  Lewis 

J.C.  and  H.  Freabfield  Storm  snd  others 

S.J.  Guimafiooacndotfaess 

Pro.  SiBKieon  and  C 
Pro.  Bolding  and  P. 

HontoadudG. 

Horwood  and  another  B.J.  Bartow 

BischoffandC. 

Clegg 

6.  J.  Shaw 

Dt.  J.  H.  F.  Lewie 

W.H.Waiah 

b;?^ 

Roberto 

Ca.  £.  Isaacs 

^VaUaa 

Jackson 

Collins 

Pro.  Fennell  and  Co. 

Lewis  and  L. 

Bonn 

S.J.  Lind 

Pro.  Jennings 

In  person 

Amos 

Chapmsn 

Dt.  Wheatley 

BiuiellaMiaaB. 

Hooper 

8.  J.  Cumberlege 

Pro.  Jaques  and'E. 

InperaoD 

Cook 

Sharpies 

Campbell 

In  peraon 

Sooio 

Bryant 

Rnafaworthy 

G.  F.  Hudnoo 

Burton 

8,7.  tleynolds 

Pro.  Mayhew  and  Co. 

Skinnv 

Thompson 

Blurton  and  others 

Pro.  Burgess  for  Blurton— 
Lane  for  Thorney 

AtkinaoD 

Harris,  (a  pauper) 

WilKams 

Tree.  Theobald 

EhnalieandP. 

Coonop  and  another            Levy 

Pro.  Randall 

Same     . 

Xlmslie  and  others 

«.7.  Keily 

Dt.  Amory  and  Co. 

H.F.RidiardsoD 

BsTpl  and  MOCber 

Heddtng 

Dt.  In  petaon 

Grimaldi«BdGo. 

•6.  J.  Carter 

Dt.  Stevena  aod  Co. 

Weston  «Mi&» 

Molloy  and  another             Brown 

Coft.  Colley 
Ejt  W.  Smith 

CaiidH.H^Io 

Doe  dem.  Shaw 

Shaw 

DolMBaadS. 

Lawes 

White  and  unother 

Dt.and  Det.  Lambert 

W.B.W««M 

Norman 

Martin 

Ca.  Dryden 

Few  and  Go. 

'Bancroft 

ft.  J.  Lawless 

Pro.  D.  Keene 

Bassett 

Coulson 

Lewn 

Dt.  Adams 

Busk  and  X. 

"Mann 

'8*  J.  Hervev 

Pro.  In  person 

Wfltaler 

Laurie,  Knt.,  and  othera     Bendall 

Asst.  Tippetu 

Jones,  B.  and  J. 

Cksries 

Pane 

Dt.  Baylis  and  D. 

Wri^andB. 

Doe  several  dems 

.  Hund- 

ley 

fi.J.  Poynter 

Tres.and  £jt.  Hntchinson 

A.J.Liaa 

Robins 

Edwards 

Dt.  Lewis 

H.Codd 

Small 

Reere 

Dt.  Weal  and  B. 

JoluiBsll 

Simpson 

Howard 

Dt.  Amory  and  Co. 

INckm«ida 

•Hewitt 

B.J.  Chriatie 

•    Pro.  Baxier  and  Co. 

Fewa^Ce. 

Sett 

fi.  J.  Thomson 

Thomas  and  M. 

U.T.A>Ue7 

Treemsn 

Battey 

Dt.  Billiog 

TbeobM 

CoUard 

Lea 

Pro.  Phnero 

GAehlty 

laaac 

Hinins  and  snotber 

Pro.  Smith  and  Co. 

Ucbler 

Whitfield,  by  hn   next      " 

friend 

Whitfield 

Ca.  Randall 

chMpk»«da 

iCbtton  and  another              Swan 

Pro.  Downes,  G.and  S* 

Mshbaiy 

Raymond 

T-nW 

Pro,  Valance  and  V. 

AakoirsfldCD. 

iStovin 

Wright 

Pro.  Til8on,S.andCo. 

Knalmrth 

Bamett 

Marshall 

Pro.  Keams 

Ckaiaptenoda. 
G.A^j 

Cotton 
Fridmore 

Mills 
S.  J.  Ward 

Pro.  Rushbnry 
Pro.  Elmslie  and  P. 

MaiaonndlX 

Wilkins 

Wood 

Dt.  D.  Keaae 

r.  Drake 

Tucker. 

Dobson 
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loi 

Starlingr 

B.  B.  Cbiunban 

Cox  and  S. 

1¥.  and  £.  Djna 

Hughes,  K.  &  M. 

Frankbam  and  D. 

Pateraon  and  Son 

John  Lee  Jonei 

T.H.Cook 

Piitcber 


Beart 

Higham 

Pledger,  admix. 

Roberta  and  another,  S.J. 

ISIinnias] 

BerkloT 

Boutelf  and  another 

Bnrton 

Cheeaeman  and  another 

Hubbard 

Denenlain 


Simpaon 

Brooks 

Lock 

Ridgwaj 

Turner 

Kemp 

Harrison 

O'Brien 

Hart 

Tanner 


Marehionesa  of  Cooygbam  D(.  Swan 


Dt  Kingdom  and  S. 

Dt.  HaUett 

Pro.  Channtler  and  W. 

Tro.  Sfaarpe,  F.and  Go. 

Pro.  Rhodes  and  L. 

Pro.  Cbilcote 

Dt  Dickson  and  O. 

Pro.  G.  S.  Ford' 

Tro.  Tilson  and  Co. 

Dt  Person 


Cammon  9I^n(* 


Olirerson  and  Co. 
J.  Hodgson 
Wiro  and  Child 
Sevan  and  G. 
Lofty,  Potter,  and  S. 
Lofty,  Potter,  and  S. 
Cattams  and  Fry 
Wire  and  Child 
Freeman  and  Co. 
Hornby  and  Co. 

Druce  and  Sona 
White  and  Borrett 

Barton 


A.  Jones, 

Shearman  and  Son 
Wire  and  Child 
Bevan  and  Goodeye 


€.  Pearson 


Vsllance  and  B. 

Devey 

Robt.  Hare 

Mardon  and  P« 

Beran  and  Goodere 

J.  M.  Minter 

Same 

W.  Melton 

Wyche 

C.W.  &C.H.LoTeU 


Bayley  S.'J. 

Stocker  S.  J. 

Tibaldi  S.  J. 
Backhouse  and  others 

Smart  S.  J. 

Bathyany  S.J. 

Brown  S.  J. 
King  and  another 

Bessie, admor.,<&c.  S.J. 

PUbrow  S.  J. 

Schwartx  S.  J. 
Pilbrow's  Atmospheric 

Railway  Co.  S.J. 

Bennett,  Esq.  S.  J. 


Richardson  and  another, 
assignees  S.J. 

Finms  and  another 
Malcomson 
Richards  S.  J. 


The  Society  of  the  Go. 
remor.  Assistants,  Lon- 
don, of  the  New  Plan- 
tation in  Ulster  &c.  S.J. 

Groom  and  others,  assig- 
'  nees.&o.  S.J. 

Egg  S.J. 

GreTiUe  S.  J. 

Maund  and  others      S.  J. 

Moorsom  S.  J. 

TasseU  S.J. 

Same  S.  J. 

Tamer  S.  J. 

Daris  and  others        S.J. 

Pinkus  S.  J. 


Hill 

Gull 

Wanless 

Maitlsnd 

Allison 

Welfit 

Chapman 

Black 

Dresden 

Pilbrow's     Atmospheric 

Railway  Co. 
Sharp  ana  another 


Prom.  R.  EUis 
"Dt.  Marten  and  Ca 
Ca.  Jsmes  Taylor 
Prom.  Loaden 
Prom.  Tilson  and  Co. 
Ca.  Corerdale  and  Lee 
Prom.  W.  W.&R.Wr«Q 

Dt.  Bevan  and  G. 
Tree.  CrowderandM. 

Coy.  White  and  Bomct 
Prom.  Van  Sandau  &  Ck>. 


Pilbrow  Coy.  Hornby  and  T. 

The  Peninsular  and  Ori* 

enul  Steam  Nayigation 

Companj  Ca.  M^Leod  and  S. 


Emery  and  another 
Lawa 
Cash 

The  London,  Brighton,  & 
South  East  Cosst  Rail 


Ca.  lyemy 

Dt.  Wright  and  B. 

Ca.  Chappell 


way 


J.H.Turner  Conltas  S.J. 

C.Jordeson  Morton  snd  others  S.J. 

Thompson  Farrow 

Desboroogh  and  Yooog  Swaby  S.  J . 

Hill  and  Heald  Hainstock 

N.  Bennett  Russell 

£.  Fuller  Lurchen  S.  J. 

Chamberlayne  and  M.  Smith  S  J. 

Minet  and  Smith  Brooks  and  another  S.  J. 


Cattarns  and  Fry 
J.S.Bowden 
Finch  and  S* 
Same 
Patten 

Chamberlayne  and  M. 
Sorr  and  Gribble 
Parnther  and  F. 
Sutton  and  Co. 
J.&J.H.LinUater 


Brooks  and  another 

Cattams  and  another 

Rice 

WilUamt 

Crane 

Gillingbam 

Shaw 

MulUns 

Birkett  sod  others 

Pearce 

Haton  and  others 


S.J. 
S.J. 

S.J. 

S.J. 


Tyrell 

Htttton  and  others 

Lumley 

Abitbol 

Bazendale  and  others 

WUshire 

Cooper 

Same 

Hamilton 

Malcomsen 

London  &  Croydon  Rail* 

way  Co. 
Bowea 
Fletcher 
Martin 
Sutton,  jun. 
Grossmith 
Bfjant 
Mytton 
Wilson 
Walker 

Lloyd  and  others 
Smith 
Maitland 

James  and  another 
Browne 
Montefiora 
Pslmer 
Psce 
Shoye 
Wiles 


Ca.  Sutton  and  Co. 


Prom.  In  person 

Troy.  Linklater 

Ed.  Jenninga 
Prom.  Dayts 
Cs.  Tatbam  and  Co. 
Dt.  Wilkinson  and  R. 
Dt.  Same 
Ca.  Same 
Dt.  Hill 
Ca.  Simpson  and  Cobb. 

Ca.  Burchell  and  Co. 
Ca.  Gatty  and  Turner 
Prom.  Cox  and  Stone 
Dt  Vallance  and  Co. 
Prom.  Sutton  and  Co. 
Prom.  Guillaume 
Ca.  Wire  and  ChUd 
Prom.  Rioksrda  and  W. 
Prom.  H.  R.  Hill 
Prom.  Cox  and  Stone 
Dt.  Usngerfield 
Prom.  H.  £.  Bailer 
Prom.  T.  and  G.  EveriU 
Dt.  W.  B.  James 
Bt.  F.  W.  Pike 
Dt  E.  M.  Elderton 
Prom.  Oyerton  and  H. 

J.  Nixon 
Iss.  Bristow  and  T. 
Troy.  Howell 
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J.&J.H.LmUiiter 

Meaaer 

Booth 

Dt.  T.  Browning 

Sane 

firodie 

Petley  and  others 

Pu  Maples  and  Co. 

A.J.Lue 

CoUard 

Bradley 

Pt.  Feaenmayer 

Sum 

Crowther 

Solomons 

Trov.  Van  Sandatt  &  Co. 

CoUiasandR. 

Payne 

Payne 

Dt.  Peterson 

TowDBhend  and  S. 

Ayliflfe 

Harris 

Dt.  R.  Hare 

Lnrreooe  and  Plewee 

Groom  and  others,  assig- 

nees 

S.  J.  Bird  and  another  • 

Trov.  Kirk 

OliTenoD  and  Co. 

Burton 

Crass 

Prom.  Baylies  and  Drew 

OreitOD  and  Haghee 

OTerton  and  another 

Conquest 

Dt.  Nokes 

MutM  tod  Co. 

Smart  and  another 

Gillies  and  another 

Prom.  Druce  and  Sons 

Chamberlayna  and  M. 

Shaw 

Holmes 

Dt.  E.  Willan 

Same 

W.Doyle 

Rossie 

Dt.  Surr  and  Gribble 

Suae 

Shaw 

S.J.  Winthrop 

Dt.  £.M.£lderton 

Barber 

Lamb 

Cloves  and  othera 

Ga.  HugheaandCo. 

FiacbaadS. 

WiUiama 

S.J.  Bettridge 

Ca.  T.G.Everill 

W.H.Warton 

Bliaa 

Leaker 

Dt.  W.  Hudson 

tee 

Wilkinaon 

Hands 

Prom.  Wilkinson  and  R. 

SottonandCo. 

Cooke 

Me^er 
lonides 

Prom.  Richarda 

Harten  and  Co. 

Radman 

Prom.  Oliverson  and  Co. 

YbQDgasdH. 

Pyke 

Harvey 

Mayhew  and  Co. 

Catdin 

Barker 

S.J.  Beauclerk 

Same 

Collyer 

S.J.  Same 

Dt.  Same 

£.Iaaaca 

Wool6eld 

S.J.  Scard 

Prom.  Miller  and  Carr 

H.  Cheater  and  Son 

Forest 

Carter,  Esq. 

Dt.  Stevens  and  G. 

HaplesandCo. 

Fletcher 

S.  J.  Count  de  Torre  Diss  and 

others 

Amor  J  and  Co. 

Elster  and  another 

Mathieaon 

Prom.  Keddell  and  Co. 

OottereU 

Navone 

S.J.  Haddon  and  snother 

Cov.  Johnson  F.  and  L. 

Same 

Deraux  and  another  S.  J«  Connolly 

Prom.  Maplea  and  Co. 

J.Biggeoden 

Cheeseman 

Fooka 

Prom.  Combe 

W.Smith 

Martin 

Peacock 

Ca.  H.  Martineau 

J.M.Tbompeon 

Swain 

Seeley 

Prom.  J.  and  S.  Langham 

Rot  and  Co. 

Whitehaven  and  FumeM 

JanctioQ  Railway 

Glover 

Dt.  Gregory  and  Co. 

J.  D.  Williams 

Sharlaod 

Leifchild 

Prom.  Bigg,  C.  and  L. 

G.  Rotberfeid 

Grisseli  and  another 

James 

Prom.  Hook 

Sadgrore 

HaUett. 

Lumley 

Ca.  Shoubridge  and  B. 

Veoning  and  Co. 

Staart 

Cox 

Prom.  DavieaandD. 

CjT^t^^ttr. 

Pampier 

Hughes 

S.J.  Ward,  Esq. 

Pro.  ElmaUeandP. 

OlireraonandCo. 

OlireraonandanotberS.J.  Sunly 

Pro.  Walton 

Maples  and  Co. 

BeU 

S.J.  Jenkyns 

Pro.  Bartholomew 

Tatbam  and  Co. 

Fenn 

8.  J.  Gould  and  another 

Pro.  BischoffandC. 

CroirderandM. 

Gibb 

8.  J.  Marahall 

Pro.  Wilde  and  Co. 

Derooabiie  and  W. 

Whitbeadjun. 

Pro.  Parkea 

Vsaog  and  Son 

Wearing 

8.  J.  Bradbury 

Pro.  Wright  and  Co. 

Swaan 

Conway 

M'Donough 

Pro.  Chaplin 

NWbolaon  and  P. 

Pinto  and  another 

S.  J.  Liogham 
8.  J.  Weua 

Dt  W.B.Jone8 

Tettcll 

Prichard 

Dt.  Whitcomb 

CrovlerandM. 

Tarte 

S.J.  Barnes 

Pro.  Young,  V.  and  Co. 

W.  Morray 

Fox  and  others 

S.  J.  Rigby  snd  another 
S.J.  Small  and  others 

Dt.  NelsoD  and  Co. 

Hicka 
C.  Wilton 

Rylands.jun.  ) 

Pro.  Maples  and  Co. 

Dewitte 

8.  J.  Sunway 

Pro.  Ford 

CoUen 

Chapman  and  others  8.  J.  Leaf 

Pro.  Lloyd 

W.F:  Walker 

Atkinson 

8.  J.  Pocock 

Pro.  Cattar^s  and  F. 

White  md  Co. 

Edwards 

Hillier 

Ca.  Cook  and  S. 

lapera^ 

Vane 

S.J.  Cobbold 

Pro.  Wilkinaon  and  Co. 

Br£ua 

Uw 

Dodd 

Drea.  Venn 

C.Wilsop 

Chew 

Jones 

Pro.  L.  H.  Brabam 

5«««y»?-*»dCo. 

Yeaialey 

Moore 

Pro.  Langley  and  Y. 
Pro.  Burrell  and  Son 

E.  Smith 

Prichard 

S.  J.  Hughes 

rmehandCo. 

Witty  and  another 

Martin  and  another 

Dt.  Fielder  and  Co. 

H.Uord 

Brady 

Howe,  aned  &c..  and 

anr.  Tree.  Kingdom  and  8. 

Hodga<^ 

Milbank    r 

Harvey 

Dt.  Mawe 

Biy»a 

Solomon* 

S.J.  Gnmey 

Pro.  Pearce  and  Co. 

lapenon 

Herring 
Gillispie  and  other 

8.  J«  Hudaon  and  others 

Tree.  Muggiaon  and  Co. 

Gvdonandaon 

■    S.J.  Baldwin,  M.  P. 

Dt.  R. H.Hill 

Seuaaa 

Goodyear 

Harris 

Pro.  Begbie 

Pro.  Baler  and  Co. 

ItperHMi 

Harris 

Tynte 
Webster 

ScargUl 

Fox 

Pro.  Bowden 

46 

Van  Sandaaand  Co. 

Same 

Syer 

J«.D«  Willma 

Pain  and  H. 

Walker 

Ererest  and  Co. 

H.Uo7d 

J.  and  s.  Langfaam 

£l  Goretc 

T.'TyrreU 

Pontir«x.and  M. 

Tathafl»««dCo. 

Wilkinaon  JAd  R. 

Same 

S«ae 

Shaipe  and  Co. 

MUiBod  and  S. 


Jgm^rm9JammJjmU--'ilMdm. 


Same 
Same 
Horaley 
HiH  and  E. 
Scott  and  T. 
J.  B.  Maj 
Same 
Doone  and  T. 

Same 
W.Moaa 

Miller  and  Carr 

Pazoa 

C^iea  and  6. 

Same 

Same 

BeUand  Co.^ 

Keane 

E.  J.  Sydney 

Jobnaton,  F.,  and  Co. 

Simpson  and  Co. 

Dawes  and  Son* 

Roy  and  Co. 

Soutbgaie 

W.  W.  Fiabw 

Pearce  wad  Co. 

H.  R.  Hill 

Hartiaon 

T.  J.  Horwend 

Dobinson 

Brabam 

Outler 

KellandG. 

Bolding  and  P. 

Same 

Dodd  and  Co. 

Samel 

Jonea 

GroalbyjiBdC. 

Bell  and  Go. 

H.  LWyd 

M'Dnff 

J.  U.  Ti^r 

Stretton 

T.%.  Hudcon 

WiUougbby  and  J. 

HoroJ^y  Hid  T. 

Tatfam  and  Co. 

Same 

Same    : 

Gadsden  aBdF« 

Fiaherand  OeJ. 


WiUey  .     S,JL 

t^orton  6.J. 

Myera 
Aaton 

Green  and  oibers,  asaig- 
neea,  &c.  6.  J. 

tjosden  S.  J. 

Duke,  Knttf  and  another 
Leaf  and  otben 
Grace 
JCacarthor 
M'Intosh  S.X 

Dawaon  and  others 

Barker  S.  7. 

Tootell  a..J. 

Cooper,  Esq.  (P.  O.) 

Same 

Hardcastle  (P.  0.) 

Niabitt  and  othera 

Gonld  and  otheia 

Conolan 

Russell  S.J. 

Worster 

Courtenay 

Wood 

Jtoberta 

Boosfield 

Hachin  S.J. 

Cotton 
Brown  (P.O.) 

Eg^n  and  another      S.  J. 
Daines  and  another    S.J. 
Morria 
Fleet 
Black 

Stevena  and  othera 
Connop 
Cheanay 

The  Kewiy  and    Ennia- 
killin  Railway  Company 
Vandar  Menlen 
Whytock  and  anollMir  6^. 
Corlet 
Southgate 
Bailey  and  is(thT 
Santivanea 
Brown 

Ckrk  &  J. 

Vine 

Pinch  6.  J. 

Jones 

Benoett  and  another 
Chaffers  SwJ. 

Porbea 
Same 
Castriqoe 
fiame 
Jonea 

Cook  and  others 
iSbuttle'worth  and  anodi«i{ 
Owen        I 
Spurrier 
.Hotson 

Bartlett  8.  J. 

Eriam 
Peel 

Rogers  and  othera 
Mowatt  S.J- 

Same  S-J< 

Hill  £UJ. 

Seaman 
liancelott 


Parratt  and  others 
'Robinson  and  anothet^ 
Wads  worth  and  anotlnr 
'Pateraon 


Pro.  Pontifes  aivd  Co. 
?Pro.  V^wtmd'M. 
Dt.  Sudlow  and  Co. 
Pro.  Tripp 


Hall,  Bart. 

Pooock 

Cos 

*Tf  ■■■. 

Armitt,  anedy  &c. 

Cawkina 

The   Midbrnd   Conafies 

Railway  Company 
■Doppa 
Bruce 
Frewen 
A.  Rickman 
^.Rickman 
Lewin  and  another 
Wedd 
6ame 
Tletcher 
Booker 
narper 
Airefabold 
I*yne^ 
•Carmichael 
Edge 
London  and  South  Weal- 

em  Railway  Co. 
Houghton 
Ogden  and  others 

Jonides  and  another 

Hartley 

Duke,  Knt.,  and  othen 

Same 

Humplney 

Guillaume 

'Challis  and  another 

Olive 

Holdich 

Kfartin 

Lapworth 

Wnllbaotfke 

Lake 

Henanena 

DaSUra 

Staines 

New«am 

Sir  J.  E.  Anderson  &  tnc. 

Tyeiman 

Cbew 

York 

Pink 

Holnea 

Beueher 

Carter 

OUive 

Rawlinson 

Nelaan 

Barker 

Cocbett 

Spurrier 

DtXOB 

Gee  and  otiiers 

Hume 

Faulkner  and  others 

Cbikote 

Tbompaon 

ColUtt 

Taff  Vale  Rail.  Company 

Tegg  and  another 

Bingleyi 


l>t.  Clarke  ondD. 
Tto.  Cattsma  andf. 
<Pro.  Hudson 
Dt  Gra^  and  J. 
Dt.  Gladatsote 
<^.  Depnis 


CoTt  Smith  mid  Co. 

Pro.  Thocndike 

Pro.  (roady 

Pro.  Smith  and  Son 

Pro.  Wataon 

Pro.  Rickards  and  W. 

fro.  J.Hughea 

Pro.  Hilleary 

Pro.  Same  . 

Pro.  J.L  Jonea 

Pro.  Leigh 

Dt.  Lioklatera 

Dt.  Leigh 

Pro.  C.aadff.  Hyde 

1^.  Sharpeand'<5o. 

Pro.  Steadman  and  P. 

Ca.  Gadsden  and  F. 
Dt.  Wright  and  J. 
Pro.  Meggison  &  Co.-*7. 
[Nixon 
Pro.  Oliveraon  and  Co. 
Ca.  Croaby  and  Co. 
Pro.  Everest  and  Co.  * 
Pro.  Same 
Pro.  Pilcher 
Pro.  SuiUaume 
Ca.  Kilgoar  and  P. 
Pro.  H.  H.  Burder 

Dt.  Morris,  S.,  and  Co* 

Pro.  S.  Smith 

Pro.  King  and  A. 

Pro.  W.B.Jamoa 

Dt.  Aabley 

Dt.  In  person 

Pro.  Freemen  and  Co. 

rPro.  MayhewandCo. 

Trea.  Olivovsou  and  Co. 

Pro.  Wire  and  C. 

Pro.  FeaneU  and  Co. 

Pi6.  Wilaon 

Pro.  Galswortbj  and  A. 

Pro.  Sawyer 

Dt.  H.R.Hin 

Dt.  Same 

Pro.  Galsworthy 

Ca.  Burder 

Pro.  Philp 

Dt.  Nettlesbip 

Dt.  Megeiaon  and  Co. 

Pro.  A.  Jones. 

Tres.  J.  WUkin 

Dt.  Bogkett 

Ca.   Brook 

Dt.  G.W.  Marsden 

Dt.  RoberU  —  Davis  -^ 

Pro.  In  peraon       [Kjaetoe 

Pro.  Gordon  and  Soa 

Pro.  Hook 

Covt.  Hunts 

Tres.  Fry 

Dt.  Wathen  and  P. 
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ADMINISTRATION  OF  JUSTICE  IN 
THE  NEW  COUNTY  COURTS. 


Those  wlwbave  undertaken  to  defend 
«id  mmtam  the  system  established  under 
the  County  Courts  Act,  are  not  likely  to 
have  a  sinecure  employment.  The  com- 
fUmnaats  are  mnnerousy  and  begm  to  speak 
'^trumpet  tongaed." 

EztensiTe  as  is  the  jurisdiction  conferred 
00  the  new  courts  by  the  statute,  (9  &  10 
1^.  c.  95,)  it  does  not  seem  to  satisfy 
those  who  preside  in  them.  The  58th 
section  espressly  provides,  that  ^'  the  court 
shall  not  have  cognisance  of  any  action  in 
ejectment^  or  in  which  the  title  to  any 
oorporeal  or  incorporeal  hereditaments,  or 
any  toll,  fair,  market,  or  franchise,  shall  be 
k  question ;  or  in  which  the  validity  of 
any  devise,  foeqvest,  or  liotitation,  under 
any  will  or  settlement,  may  be  disputed.*' 
This  limitation  of  the  jurisdiction  of  the 
County  Court  may  be  traced  to  very 
ancient  times.  In  Lord  Coke*s  Commen- 
tary on  the  Statute  of  Gloucester  (c.  8,)* 
ipeaking  of  the  jurisdiction  of  the  sheriff 
in  bis  County  Court,  he  says,  that  he  shall 
■et  hold  plea  of  trespass  for  taking  away 
charters  of  inheritance,  because  it  concerns 
the  freehold  ;  and  in  a  case  in  the  Court 
of  Common  Pleas,  very  recently  reported,** 
where  the  defendant  in  replevin  made  cog* 
aizance  as  the  bailiff  of  A*,  and  the  plain* 
tiff  pleaded  that  .the  defendant  was  not 
the  bailiff  of  A.,  it  was  expressly  held,  that 
after  issue  was  joined  on  such  plea,  the 
subsequent    proceedings  in    the   County 

»  2  Inst  310,  311. 

*  TmniMUfod  v.  Bottiatm^  3  Com.  Ben.  243. 

Vol.  XXXV.  No.  1,028. 


Court  were  coram  non  judice,  as  the  free- 
hold mighi  come  in  issue,  and  the  efect 
wo«kl  have  been  that  the  inferior  court 
would  have  had  to  deal  with  a  matter  with 
which  it  was  not  competent  to  deal.  The 
judges  of  the  Cotinty  Courts,  however, 
have  not  always  felt  themselves  restricted 
by  the  current  of  authorities  to  be  found 
in  the  books  from  pronouncing  judgment 
upon  matters  in  respect  of  which  the  law 
presumes  them  to  be  ignorast,  and  the  con- 
sequence is,  that  the  Superior  Courts  have 
been  called  upon  to  grant  prohibitions  re- 
straining them  from  proceeding  in  matters 
in  which  the  title  to  land  has  been,  or  may 
be,  put  in  issue. 

The  decisions  of  the  County  Court- 
judges,  as  to  the  construction  to  be  put 
upon  the  03rd  section,  which  enacts, 
that  *'  it  shall  not  be  lawful  for  any  plain- 
tiff to  divide  any  cause  of  action  for  the 
purpose  of  bringing  two  or  ndore  suits  in 
t])e  said  courts,*'  is  about  to  be  brought 
directly  under  the  consideration  of  the 
Court  of  Exchequer,  upon  a  rule  for  a  writ 
of  prohibition.  The  facts  submitted  to  the 
notice  of  the  court  in  the  application  for 
this  rule  are  so  startling,  and  at  the  same 
time  so  instructive,  that  we  copy  an  ac- 
count of  what  passed  in  court  from  the 
Morning  Chronicle  of  Monday  last,  in 
which  we  find  the  fullest  report  of  the 
motion. 

COURT  or  BXCHnOUSSR,  SATUROAT. 

Grindey  v.  Acroydand  another, 

.  Mr.  Martin  moved  in  this  case  for  a  rule  to 
show  cause  why  a  writ  of  prohibition  should 
not  issue,  directed  to  the  judge  of  the  Worces- 
ter County  Coiut  for  the  recovery  of  smaM 
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debtiy  to  ttajr  all  furthsr  proeeedings,  and  to 
relum  into  thit  court  the  plaint  which  luul  been 
heard  before  the  learned  judge  in  this  caae^ 
upon  the  ground  that  the  eubject  matter  of  the 
action  was  beyond  the  amount  in  reference  to 
which  the  county  court  had  jurisdiction.  The 
learned  counsd  stated,  that  the  defendants  were 
railway  contractors,  and  it  was  alleged  by  the 
plaintiff  that  they  had  given  orders  to,  supply 
the  men  who  were  eiigaged  on  the  works  with 
certain  articles,  and  in  this  way  the  claim  had 
arisen  which  was  brought  before  the  judge  of 
the  county  court  This  court  would,  perhaps, 
be  astonished  to  hear  that  no  less  than  3,000 
summonses  ^ther  had  issued  or  were  about  to 
issue  from  the  county  (yiurt,  in* respect  of 
the  debt  claimed  by  tlie  plaintiff  from  the  de- 
fendants, and  if  all  these  summonses  were  pro- 
ceeded with  in  the  ordinary  manner,  the  costs 
consequent  upon  them  would  amount  to  no 
smaller  a  sum  than  about  54,000/.  The  case 
that  has  been  already  heard  in  the  court  in 
question  was  for  the  recovery  of  1R  5«.,  and 
upon  which  the  costs  were  as  much  as  8/.  8<.  %d. 

The  Lord  Chitf  JJiaron  inquired,  whether, 
even  if  the  costs  did  amount  to  so  large  a 
sum  as  82.  in  each  of  the  3,000  actions  com- 
menced in  the  county  court,  the  costs  of  a 
similair  number  of  actions  in  the  superior  courts 
would  not  greatly  exceed  that  amount  ? 

Mr.  Martin  said,  no  doubt;  but  then,  if 
if  there  chanced  to  be  3,000  actions  brought, 
as  Aese  in  question,  in  a  common  law  court, 
the  decision  m  one  would  decide  the  remaining 
2,999.  It  seems  that  the  case  came  on  for 
tnal  on  the  23rd  of  August.  One  of  the  de- 
fenduits  defended  in  person,  and  after  having 
addressed  the  judge,  proceeded  to  call  two  wit- 
nesses. The  defendant  (as  was  understood) 
was  then  himself  submitted  to  an  examination, 
after  which  there  was  a  reply  upon  the  part  of 
the  plaintiff,  who  in  the  end  obtained  a  verdict. 
Now  he  should  contend,  that  if  the  defendants 
were  liable  at  all,  thev  could  only  be  liable  to  one 
action  at  the  suit  of  the  same  plaintiff,  seeing 
that  whatever  the  order  was,  it  was  given  at 
one  time,  and  that  on  the  10th  of  JiSy.  On 
the  17th  of  September,  the  plaintiff  tpok  out 
228  summonses  against  the  defendants  for  an 
aggregate  amount  not  exceeding 303i.,  whilst  the 
various  sums  of  which  the  total  was  composed 
ranged  from  bs.  to  less  than  5i.  each. 

Mr.  Baron  Aldenon  :  Some  person  or  per- 
sons, then,  it  was  clear,  must  make  a  pretty 
good  sum  out  of  such  a  coiuse  of  proceeding, 
at  all  events. 

Mr.  Baron  Parke  remarked,  that  the  ques- 
tion had  undergone  very  considerable  discus- 
sion out  of  doors,  as  to  whether,  a  large  debt 
could  be  split  into  small  sums,  so  as  to  bring 
them  within  the  operation  of  the  new  act. 

Mr.  Martm:  Supposing  the  defendants  were 
liable  for  the  debt,  it  was  manifest  there  luid 
been  but  one  order  given  b^  them,  and  it 
was  scarcely  possible  to  conceive  for  one  mo- 
ment that  Uie  legislature  could  ever  have  in- 
tended, that  a  debt  arising  out  of  one  single 
(»rder  might  be  divided  and  split  into  3,000 


parts,  and  then  that  a  sepaiate  action  should  bo 
nad  in  respect  of  each  part 

Mr.  Baron  Alderson  said,  there  was  anotiier 
thing  too  that  was  quite  clear.  The  leji^slature 
never  could  have  meant  that  a  man  should  be 
allowed  to  be  a  witness  in  his  own  case  when 
the  debt  amounted  to  300/. 

Mr.  Baron  Parke  wished  to  know  if  ha 
rightiy  understood  that  there  was  but  one  order 
given  ? 

Mr.  Martin :  One  order  only — ^that  was  aH. 

Mr.  Baron  Aiderson  observed,  that  if  ^his 
principle  were  to  be  admitted  and  to  be  carried 
ou^  an  apothecaiy  might  brins  a  separate  ac- 
tion against  a  patient  for  each  ingredient  of 
each  pill  that  he  might  chance  to  send  out  in 
onepill-box  [laughter]. 

The  Lord  Chirf  Baron  said,  that  the  learned 
counsel  might  take  his  rule;  and  then  went  on  to 
add,  that  if  such  a  course  as  had  been  described 
by  the  learned  gentleman  were  to  be  permitted 
and  pursued,  it  was  quite  clear  that  the  act  had 
been  misnamed ;  for  instead  of  its  turning  out 
to  be,  as  was  understood  to  have  been  its  in- 
tention, an  "  Act  for  the  more  easy  Recovery 
of  Smdl  Debts,"  it  ought  to  have  been  entided 
an  "Act  to  Split  Large  Debts  into  Small 
Amounts,  and  for  the  purpose  of  Increasing 
CosU." 

Rule  granted  accordingly. 

We  can  scarcely  conceive  that  the 
system  disclosed  upon  this  application 
would  meet  with  the  unqualified  approval 
of  even  the  most  enthusiastic  admirers  of 
the  new  tribunals.  If  the  reports  which 
reach  us  from  many  quarters,  however, 
are  not  totally .  unfounded,  a  misappre- 
hension as  to  the  nature  or  extent  of  their 
jurisdiction  is  not  the  most  flagrant  mistake 
committed  by  the  County  Court  judges. 
In  many  instances,  where  the  subject- 
matter  is  unquestionably  within  the  juris- 
diction of  the  County  Courts,  the  decisions 
are  marked  by  an  independence — we  might 
say  a  total  disregard — of  legal  principles 
utterly  unknown  in  any  institutions  here- 
tofore existing  in  this  kingdom  for  the  ad- 
ministration of  justice. 

The  Giobe  of  Saturday  last,  which  con- 
sistently advocated  the  establishment  of 
the  new  courts,  and  still  stoutly  contends 
that  the  advantages  of  the  measure  will  be 
lost  if  an  appellate  jurisdiction  be  created, 
furnishes  a  few  instances  of  the  legal 
acumen  displayed  by  the  judges,  which 
would  afford  .  considerable  amusement  if 
they  did  not  also  excite  very  serious  re* 
flections. 

"  In  a  rural  court,  not  fur  from  the  metro- 
polis,'' says 'our  contemporary,  "a  defendant 
haring  lost  his  cause,  dechtrea  that  he  had  no' 
money  to  pay  the  debt ;  but'addtfd,  that  he  be- 
lieved his  aunt  would  pay  it.    'Oh,'  said  the 
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analyMd  one  of  these  precioiit  docttineiili^ 
which  has  appeared  in  al!  the  daily  paperi^ 
and  sent  us  the  foliowing  bv  way  of  illoa* 
tration  of  the  mode  adopted  by  accountants 
in  manufacturing  ''a  statement,"  which 
cannot  fail  to  afford  satisfaction  to  creditora. 
A  great  East  India  house  **suspenda 
paymeni," — ^it  is  not  considered  well  bred 
to  say  '*  fails,'* — and  a  meeting  of  creditors 
being  duly  convened,  they  are  informed 
that  the  total  amount  of  unsecured  claims 
which  can  come  against  the  defaulting  firm 
is,  in  round  numbm,  650,000/. ;  and  that 
the  concern  has  available  assets  of  the 
value  of  840,000/.  This  information  is  not 
only  consolatory,  but  gratifying.  The 
creditors  reckon  confidently  on  receivmg 
twenty  shillings  in  the  pound.  -  The  only 
question  is,  how  long  the  payment  will  be 
postponed  ?  To  determine  this  question 
it  is  necessary  to  look  a  little  in  detail  to 
the  statement  of  assets,  and  the  two  fol- 
lowing'items  naturally  invite  attention  iron 
their  magnitude  and  importance,  viz. : — 

Balance  owing  hj  the  firm  at  Calcutta 
to  the  house  in  London        -  £760,000 

Estimated  value  of  propertv 
and  securities  in  the  hands 
of  certain  creditors    -      £351,000 

Amount  owing  to  creditors 
holding  the  same        -        335,000 


jii^ge,  'dien  I  wiD  make  an  order  ii|iob  yoor 
annt.'  This  is  now  known  in  Wsstminstor 
HanaaJfyilMil'seaie.'' 

Again  : 

"A  judge  in  the  North  made  three  notable 
decisions  last  summer. — 1.  That  a  high  price 
pren  for  a  cow  imported  a  warranty  of  its 
soundness.— 2.  That  if  a  horse  were  hired  for 
a  certun  sum  to  go  from  A.  to  B.,  he  might  be 
taken  any  distance  round,  so  that  he  came  to 
B.  at  ]ast.-^3.  That  if  a  hired  horse  proved 
lame  or  unfit  for  work,  he  might  be  beiUen  ad 
UbUtm  to  make  hun  go  on." 

We  have  heard  of  twenty  judgments 
pronounced  in  those  courts  quite  as  absurd, 
which  we  refrun  from  publishing.  It  is 
quite  clear  that  if  gentlemen  have  been 
appointed  to  fill  the  situation  of  judges,  and 
armed  with  sudi  extensive  jurisdiction, 
whose  decisions  have  already  become 
matter  of  public  derision,  and  whofe  pro- 
ceedings so  soon  begin  to  create  gtoeral 
dissatiflliBiction,  the  system  to  be  main- 
tained most  be  essentiaUy  modified.  An 
appeal  to  the  superior  courts,  though  in- 
dispensable for  the  purpose  of  creating  uni- 
formity of  decision,  will  be  insufficient, 
unless  accompanied  by  other  extensive 
alterationa.  It  is  said  to  be  in  contempla- 
tion to  endow  the  new  courts  with  a  limited 
equity  jurisdiction,  in  addition  to  the  in- 
solvency business  lately  transferred  to 
them.  This  proposal,  which  we  understand 
is  already  embodied  in  a  bill,  will  probably 
be  broo^t  under  the  notice  of  parliament 
at  an  early  period  of  the  session,  and  afford 
an  opportunity  for  exposing  the  defects  of 
ihe  present  system,  and  discussing  the 
best  means  of  remedying  them,  which  has 
not  before  occurred,  and  must  not  be  lost 
sight  of  bythose  who  desire  to  see  the 
laws  respected  as  well  as  obeyed. 


STATEMENTS  OF  DEBTS  AND 
ASSETS  OF  INSOLVENT  HOUSES. 

Shsridan  used  to  say,  that  in  preparing 
for  a  financial  statement,  old  George  Rose 
ahrays  asked  Mr-.  Pitt  at  which  side  of  an 
account  he  wished  the  balance  to  appear, 
and  arranged  the  figures  accordingly.  The 
mantle  of  die  old  finander  has  multiplied, 
and  fallen  upon  the  shoulders  of  the  city 
accountants,  who  '<cook  up"  the  balance 
sheets  of  the  great  houses  that  have 
stopped  payment  after  a  fiuhton  which 
proves  that  the  art  of  writing  fiction  by 
figures  has  attained  great  perfection  in  our 
£ys.     An  esteemed  correspondent  has 


Surplus  calculated  as  a  por- 
tion of  the  available  assets   -        -      16,000 

Upon  a  little  further  inquiry,  it  is  ascer- 
tained that  the  firm  in  Calcutta  and  the 
house  in  London,  although  in  law  they  are 
considered  separate  concerns,  inasmuch  as 
there  is  one  partner  in  each  firm  who  is 
not  a  member  of  the  other  firm,  are  in  in- 
terest, and  as  regards  their  commercial 
existence,  identical.  750,000^.  of  the  as- 
sumed assets  of  the  London  house  is  alleged 
to  be  in  the  possession  of  the  Calcutta 
house,  but  no  sooner  does  the  overland 
mail  reach  Calcutta  with  the  news  of  the 
London  failure,  than  the  house  in  Calcutta 
stops  payment,  and  as  the  fashion  of  wind- 
ing up  under  a  committee  of  inspection  is 
not  ^et  established  in  the  Indian  presi- 
dencies, the  Calcutta  concern  goes  into  the 
Insolvent  Court,  and  whatever  property  is 
found  in  the  order  and  disposition  of  the 
insolvents,  constitutes  the  assets  of  the 
Calcutta  house ;  and  until  all  the  debta 
due  in  India,  and  all  the  bills  accepted  by 
the  London  concern  on  account  of  the 
India  house,  and  un|iaid,  (which  may  pos- 
sibly amount  to  between  7QOfiOOL  and 
1800,000/.,)  are  fully  satisfied^  the  English 
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creators  «e»  derive  m  beaefil  itom  the 
IfHlMfi  ceneero.  The  item  of  750»eO(M.  ii 
not  avail&Me,  tlwMrcforc,  ,£»r  at  woany 
lkrtiiings« 

At  to  the  iQwepafatively  SMall  item  of 
16,00(W.,  the  estmeted  surplus  of  value  of 
property  in  the  hands  of  cniitor«i  if  cor- 
rectly esthntted,  k  only  proves  how 
eflfeetaaUy  the  Ixidon  bouse  had  disposed 
of  everything  tangible  by  pledging  and 
pawning;  and,  as  the  saaae  systesa  notori 
ously  prevails  in  India,  ehould  the  assets  of 
the  Calcutta  ^oiioeni  idealise  the  enoroaous 
of  46MO0I.,  it  wiU  be  feoatfl  that 


sum 

seven-eighths  of  that  suoa  goes  into  the 
poekets  of  the  fortunate  creihtors  who  are 
aeeured,  and  an  insignificant  residue  re* 
mains  to  be  shared  ansoagst  unsecured  ere* 
dftors  whose  daima  amount  to  600,000^ 
or  700,000^.  If  all  the  other  items  which 
are  supposed  to  constitute  the  available 
assets  of  the  London  concern  ane  aatisfisc* 
torily  estahlishedy  and  realised  without 
loss,  and  at  the  least  possible  expense,  the 
final  resuk  will  be,  that  the  London  credi- 
tors may,  in  the  coorae  of  the  next  sfiring 
share  a  magnificent  dividend  id  lu6d,  or 
2«.  in  the  pound. 

Upon  **  statements,"  which  when  fairly 
examined  into,  are  no  better  entitled  to 
confidence  than  that  put  forth  in  the  case 
above  stated,  meetings  of  creditors  are 
every  day  held,  and  oome  to  resdutlons  to 
pay  all  creditors  under  100/.  in  full,  and 
allow  the  partners  of  the  suspended  con- 
cern te  wind  op ;  and  whilst  this  operation 
is  proceedings  te  live  in  ease  and  comfort 
at  the  expense  of  their  creditors.  The 
forbearanoe  exercised  by  the  hitter  is  only 
erxceeded  by  their  credulity:  it  will  be 
found  that  both  have  a  limit. 


ACT   AMENDING   THE  JOINT^STOCK 
COMPANIES  REGULATION  ACT. 


Joint-stock  companies  have  in  modern 
times  become  so  important  an  element  in 
the  system  of  social  organization,  that  no 
change  in  the  law  which  affects  them  can 
be  deemed  undeserving  of  general  atten- 
tion.  During  the  last  session  of  parliament 
.an  act   was  passed  to  amend  the   7  &  8 
Vict,  c  110,*^  the  provisions  of  which,  from 
its  unpretending  character,  may  have  es- 
caped the  notice  of  some  portion  of  our 
jreaders. 


<"  The  act  is  cited  as  the  10  &  11  Vict,  c  78, 
asd  printed  at  length,  X^g.  Ob.  vol.  34,  p.  610. 
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The  Mt  of  1844,  which  provuies  for  the 
ragiiatreiioB  of  jeiot-atock  companies,  and 
distinguishes  between  peovisioual  and  cobh 
plete  registration,  amongst  other  things, 
enacted,  that  on  the  complete  registration 
of  any  company,  certified  as  prescribed  in 
tluit  act,  it  should  be  lawful  for  such  com- 
pany to  purchase  and  hold  lands  for  the 
parpose  of  occupying  the  same  as  a  place 
or  places  of  business  of  the  said  company, 
and  also  ^with  the  license  of  the  commktee 
of  the  Privy  Council  of  Trade)  such  other 
lands  ae  the  nature  of  the  business  of  the 
cooapany  may  require.  It  seems  tliat  some 
doubt  was  entertained,  as  to  the  meaning 
of  the  provisMMi  authoiising  the  committee 
of  the  Privy  Council  to  grant  Jicenaes,  and 
by  the  act  of  last  session^  (10  &  11  Vict, 
c.  76,)  it  is  provided,  that  when  any  cooa- 
pany,  after  obtaining  a  certificate  of  com- 
plete registration,  is  desirous  of  acquiring 
an  intereat  in  land,  such  company  asay 
apply  to  the  oommittee  of  the  Privy 
Council  for  a  license  to  purchase  or  hoki 
the  same,  and  the  committee,  if  they  think 
fit,  may  grant  a  license  aooordingjy,  autbo* 
rising  such  company  to  purchase,  takcj  and 
again  let,  sell,  or  otherwise  dispose  o^  aech 
lands,  and  to  hold  the  same  for  a  apedfied 
time,  or  from  time  to  time,  to  acquire,  dis* 
pose  oi,  and  again  acquire  such  landi;,  &c.» 
or  to  Iield  lands  on  mortgage*  and  such 
license  may  he  framed  withauch  condiuoaa 
as,  with  reference  to  the  special  cu-cum<- 
stances  of  the  case,  the  coHMnittee  naj 
deem  expedient.  By  subsequent aectieiM» 
an  account  of  the  several  liceusesy  and  re- 
newals or  extensions  of  licenses^  shall  be 
preheated  to  parliament  annually,  withia 
fourteen  days  after  the  commencement  of 
the  session ;  and  Uoeases  grasUed  before 
the  passiog  of  the  act  are  to  be  deemed 
valid  and  effectual  for  the  purposes  therein 
expressed,  and  deemed  evidence  that  the 
lands  described  or  referred  to  in  the  license 
are  such  as  the  natvre  of  the  bosineas  of 
the  company  requires. 

So  fiu*  as  tliese  provisions  may  tend  to 
dispense  witli  the  necessity  of  resorting  to 
that  most  objectionable  of  all  existing  tri- 
bunals, a  private  committee  of  either  house 
of  parliament,  and  spare  public  bodies  the 
enormous  expense  consequent  upon  an  ap- 
plication for  a  private  bill,  they  are  a 
positive  and  unquestionable  improvement ; 
but  we  nuist  be  excused  if  we  look  with 
some  degree  of  jealousy  and  suspicion  upon 
apian,  which  invests  a  body  of  official  per- 
sons with  authority  to  entertain  iq  private, 
and  grant  or  refuse,   applications  which 
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may  possibly  <mn|irowMse  private  rights. 
Bf  a  idMS,  cwry  inhabttant  •Tthate  king- 
dons  may  he  supposed  to  be  cogmzaot  of 
the  pro^edtngs  of  his  representatives  m 
parliament;  bu^  no  one,  not  directly  in- 
farmed*  can  be  supposed  to  be  acquainted 
with  the  appUcatioBs  noade  to  the  com- 
mittee of  the  Privy  Council,  for  a  liceaoe 
to  parchase,  laAm»  or  diifMMe  of  tand,  or 
with  ihe  aaode  m  whkrb  die  coiiMnittec  may 
tbiak  iH  to  defd  with  such  applications. 
The  presentation  to  parFiament  off  an  ac- 
oooot  of  the  licenses  granted  at  tl^  com- 
aseaceneat  of  oaefa  session,  is  obviously  an 
ineffectual  security  to  persons  iateresAed  in 
the  subject  of  such  applications,  as  the 
license  will  have  been  granted,  and  there- 
fore all  tbe  mischief  done  to  the  iaterests 
of  parties,  before  they  oan  have  received 
aay  iniimaiMni  that  a  license  was  applied 
fiv*  "Sach  applacaiiQM  shiNikl  be  pobUdy 
entertained,  aty  at  all  events,  thecommitlee 
flhoold  establish  some  regulations  which 
would  ifford  iniecested  parties  reasonable 
notice  that  an  application  for  a  license  in 
any  particular  case  was  about  to  be  enter- 
tained. 

Tbe  WStllTlcU  C-T8,  contains  an- 
other alteration  of  the  existing  taw,  of  a 
totally  different  nature,  the.  beneficial  effect 
of  iwhiGh  ia  at  laaat  %iiastioaable.  By  the 
Jflialp-SlMck  Caanfaaniea'  ttagiskilian  AiN^ 
(sect.  4,)  the  proraotenof  .fihw  'oompames, 
wMin  the  mcanwg  of' that  ael,  are  -re- 
quired to  return  to  the  Joint-I^toek' Com- 
panies* R^^tratioa  Office  a  copy  of  **  every 
prospectus,  or  circular,  handbill,  or  adver- 
awamaat^  or  ^tUac  such  documeaj(»  at  any 
time  iiddbmaed  io  the  ysihlfc^ios  toihesmh- 
aankaro  «r  otban,  lebaive  t»she'ib«maftion 
•r  Mtfittcallon  of  saeh  company."  The 
4th  aection  of  the  tiew  act,  af^er  recfting 
that  the  re^stration  of  soi^h  prospectuses 
and  advertisements  has  been  TounJ  to  he 
iU>>  shift pcoanatar&^f  aach 
lhii^jpmi«isiaQwAnd>aub- 
'  tkepto- 
mocers  of  companies  to  return  tvtheJaaal-f 
Stock  Campaatts*  Megvtratioir  0Kce,'par- 
ticularsy  t(rst,  of  the  amount  of  the  pro- 
jpQaedca||utaljof-the.compai>y,  andsccoafly, 
^..Iha  umawit  and  jMimber  of  .shaxas  into 
which  the  same  is  to  be  divided ;  and  if 
the  company  ahaUJbe<disailved,  or  in  any 
wf§  arithdawry,  jok  simMsed  to  he  with* 
.Xk^  4iMMintiiin  #f  ihe  .7&'8 


must  be  made  witluh  a  months  under  a 
penalty  of  20/.;  and  there  is  a  similar 
penalty  on  pnomotersi  issuing*  at  any  time 
before  complete  rctgii^trationft  any  pro- 
spectus, handbill,  advertisement,  or  other 
document  relating  to  the  formation  or  mo- 
dification of  the  company,  and  containing 
any  statement  at  variance  wfth  the  par- 
ticulars returned  to  the  Registrar  of  Joint- 
Stock  CampMHea. 

It«sa»attttly  becottctflvedfthatlhe  pro>< 
EBoleffs  of  scheasas,  who  were  caaalMtly 
puhUshiog  vaued»  and  somatinas  iaoon- 
sisteni,  Aonouocenieiits  of  their  o^cts^  ia«. 
teatioos^  and  prospaclB,  would  he  well 
pleased  to  be  relieved  from  the  obligatiou 
of  putting  on  record,  as  it  were,  the  state* 
ments,  well  or  ill  founded,  by  which  they 
sought  from  time  to  time  to  captivate,  per- 
suade, or,  it  may  be,  delude  the  public. 
When  proapeetoses,  or  o«hev  aaoounce- 
mentSf.  **  rehtting-  to  the  tbituation  or  mo^ 
6catton  **  of  a  company,  were  put  fbrward 
detibetately>  coosideratety^  and  bond  fide^ 
we  own  we  caaoot  undecstandJiaw  tlie  de- 
posit «f  a  single  .«opy  al  ihft  &agis4ratioo 
OficeoauMhe.MBMfer«l  ftiavihett  caU- 
iDg'  ^  the  special  iiaierfcaencaaf  she^kgia- 
lature.  Wethiaik  we  might  tviggest  tio- 
merous  instances,  occurring  within  the 
last  two  years*  m  which  the  registration  of 
prospectuses,  and  doeumaots  af  a  sroiikr 
ohaffacfcar,  toaifedatta|yerifli%ULadMaiM:eAhe 
endataf  joiliaf I  by  enaMiai^  fttssoas  aued 
bj,  araami^  the  pvamoieni.  4iif  aaaapanies, 
to  praduce,  'upon  any  leg«l  iafvestigalsaw, 
an  authentic  statement  eC  the  plans,  pro- 
posals*, and  paoraises,  put  forward  by  those 
who  took  a  leading  part  in  the  farmation 
and  establishment  of  such  companies.  By 
dispensing  with  the  registration  of  docu- 
mcols  of  this  nature,  w«  rstfherappt^hend, 
that  .the  .liegiislature  has  deprived  those 
dealing  with  the  promotecs  i^  j/U[int-8toc4c 
aaaspaAias-of  la'PKoltctJQa  to  whiob  they 
were  fairly  entitleil,  and  afforded  an  addi- 
tional facility  for  the  dissemination  of  frau- 
^dulent  aad  delusive  statements  concerning 
^prqlacted.JisCsrtaktQg^  In  the  present 
state  of  thft<«MMit^»  a«l«wjth;thaidfistcust- 
iali«elaw«idl.«lhiah.fllapaaala.lfr  thh 
establishment  of  companiea^fev  an3r.pi»paae 
re^vtrti^aii  histssatcwl'tf  uapil«b<aae.aow 
regarded  by  the  public,  the  legMativo  4Ka- 
'pensation  granted  by  the  act  df  Isst  session 
ma^  iiQt.b&.«Qnaidered  very  materiaf  ^  bdt 
yyA.  c.  110,  the  promoters  shaU^hclhwiih  ^il  la  ifiiite  paaaibte  ihai  :tba  joiat-stock 

*  bubbles  of  1845  mayihaiaaawiiaitati»d  imder 
IJiffisuitiaiiaisiiyat^iaiwicvpciia^Bod.the 
interposition  of  the  legis' 
peratively  required. 


rt«).thft  ilegiatiar  of 
Joint-Stock  Con^pmiSasi  )|»  aaae  iPf  lany 
"^MeraCwcMi  neiiig  macl^  ttt  any  cff 'tne  pai^c  u  • 
]an>egbtered|  a  return  of  suchalteration^ 
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Tcwnt  ImprmfemaU  Cktuses  Act, 


TOWNS  IMPROVEMENT  CLAUSES  ACT. 


lO&ll  ViCT.c.  34. 

l^is  18  an  Act  for  consolidating  in  one  Act 
certidn  ProioBions  uaually  contained  in  Acts  for 
paving,  draining,  cleansing,  lighting,  and  im- 
proving Towns.  The  extent  of  the  Act  is  thus 
stated:— 

Whereas  it  is  expedient  to  comprise  in  one 
act  sundry  provisions  usually  contained  in  acts 
of  parliament  for  paving,  draining,  cleansing, 
lighting,  and  improving  towns  and  populous 
districts,  and  that  as  well  for  avoiding  the  ne- 
cessity of  repeating  such  provisions  in  each  of 
the  several  acts  relating  to  such  towQs  or  dis- 
tricts as  for  ensuring  greater  uniformity  in  the 
provisions  themselves;  it  is  therefore  enacted 
as  follows : — 

1.  That  this  act  shall  extend  only  to  such 
towns  or  districts  in  England  and  Ireland  as 
shall  he  comprised  in  anv  act  of  parliament 
hereafter  to  he  passed  which  shall  declare  that 
this  act  shall  be  incorporated  therewith ;  and 
all  the  clauses  of  this  act,  save  so  far  as  they 
shaU  be  expressly  varied  or  excepted  by  any 
such  act,  and  to  the  commissioners  appointed 
for  improving  and  regulatinff  the  same,  so  far 
as  such  clauses  shall  oe  apohcable  thereto  re- 
spectively, and  shall,  with  the  clauses  of  every 
other  act  which  shall  be  incorporated  therewith, 
form  part  of  such  act,  and  be  construed  there- 
witii  as  forming  one  act. 

2.  Interpretations  of  this  act :  "  the  special 
act  :'*  "  prescribed  :'*  "  the  commissioners  :'' 

3.  Interpretations  in  this  and  the  special  act : 
number  :  gender  :  "  person  :"  "  lands 
"street:"  "monUi:"  "Superior  Courts 
"oath:"  "county:"  "justice:"  "two  jus- 
tices :"  "quarter  sessions  :"  "  owner  ;" 
^*  cattle." 

Citi$^g  the  Act. 

4.  In  citing  this  act  in  other  acts  of  parlii 
xnent,  and  in  legal  instruments,  it  shall  be 
enough  to  use  the  expression  "The  Towns 
Improvement  Clauses  Act,  1847." 

5.  This  act  may  be  incorpmated  with  other 
acts. 

Officers, 

6.  Until  an  inspector  is  u)pointed  under 
some  general  act,  execution  of  works  may  be 
proceeded  with  without  his  aj^roval. 

7.  Commissioners  to  a^pomt,  sulject  to  ap- 
proval, a  surveyor. 

8.  Survevor,  before  entering  upon  office^  to 
make  a  declaration. 

9.  Commissioners  shall  appoint  an  inspector 
of  nuisances. 

10.  Surveyor  and  inspector  of  nmsances. 

11.  Commissioners  to  provide  oflkes  for 
surveyor  and  inspector. 

19,  Power  to  appoint,  subject  to  approval, 
an  officer  of  health. 


Surveys  tmd  PUms. 

13.  Commissioners  to  cause  a  map  of  the 
district  within  the  limits  of  the  specif  act  to 
be  made,  and  to  be  open  to  inspection. 

14.  Ordnance  may  furnish  commissioners 
with  maps,  or  cause  surveys  to  be  made. 

15.  Level  lines  to  be  marked  on  map,  and 
bench  marks  to  be  made  for  denotmg  the 
same, 

16.  Commissioners  may  cause  maps  to  be 
engraved,  &c.,  and  pay  expenses  out  of  rates. 

17*  Commissioners  to  cause  plans  to  be  pre- 
pared of  alterations  of  new  works  or  alterauona 
of  existing  works. 

18.  Before  giving  notice  of  construction  of 
works,  plans  to  be  prepared  and  deposited  in 
the  office  of  the  commissioners. 

Lands, 

19.  The  taking  of  lands  to  be  subject  to  the 
provisions  of  this  act  and  the  Lands  Clauses 
Consolidation  Act,  1845. 

20.  Errors  and  omissions  in  nlans,  &c.,  may 
be  corrected  by  justices,  who  snail  certify  the 
same.    Certificate  to  be  deposited. 

21.  Commissioners  to  make  compensation 
for  damage  done.  If  parties  cannot  agree  as 
to  compensation,  the  same  to  be  detemuned  in 
manner  provided  by  7  &  8  Vict.  c.  18. 

Sewers. 

22.  Management  of  sewers  and  other  works 
vested  in  the  commissioners. 

23.  Drainage  districts  to  be  formed,  subject 
to  approval  of  inspector. 

24.  Power  to  conunissioners  to  construct 
sewers  where  none  exist,  making  compensation 
to  owners  of  property. 

25.  Commissioners  may  alter  sewers  from 
time  to  time. 

26.  Commissioners  not  to  destroy  existini^ 
sewers,  &c.,  without  providing  others.  Penalty 
for  neglect. 

27.  Commissioners  to  cause  estimates  to  be 
prepared  and  submitted  to  the  inspector. 

28.  Provision  for  the  expense  of  making  new 
sewers.  Where  lands,  &c.,  were  sufficiently 
di|dned  before  making  new  sewer,  occupier  to 
have  a  reduction  made  in  his  rates. 

29.  Provision  for  the  expense  of  maintaining 
sewers,  &c. 

30.  Penalty  for  making  unauthorised  drains. 

31.  Vaults  and  cellars  under  streets  not  to 
be  made  without  the  consent  of  the  com- 
missioners. 

32.  Streets  may  be  stopped  for  repairs. 

33.  All  sewers,  &c.,  to  be  covered  with 
traps. 

34.  Sewers  mav  be  used  hj  owners  and 
occupiers  of  lana  beyond  lumts  of  town  or 
district. 

House  Drams, 

35.  Commissioners  empowered  to  construct 
drains  from  house,  chargmg  owner,  ^c.^  with 
the  expense. 

36.  Jio  house  to  be  herealiber  buflt  without 
drains  being  constructed. 

37.  Where  houses  are  lebuiltii  the  level  shall 
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be  tafficisBt  to  allow  a  drain  to  be  constructed. 

38.  Notice  of  building  and  lebuildings  to 
be  given  to  the  conuniasioDen. 

39.  Commissionera  may  signify  ^sapproval 
vithin  14  days. 

40.  Houses  built  without  notice,  or  contrary 
to  provisions  of  this  or  the  special  act,  may  be 
altered. 

41.  If  commissioners  &il  to  signify  their  wp- 
proval*  &c.  within  14  days»  parties  may  proceed 
without.  • 

42.  Commissioners  may  require  owners  of 
houses  to  provide  privies  and  ashpits  for  the 


43.  Penalty  for  neglecting  to  provide  privy, 

&C. 

44.  Drains,  privies,  cesspools  to  be  kept  in 
good  order  by  owners.  If  owners  n^lect, 
commissioners  may  cause  the  same  to  be  done, 
and  charge  the  owner  with  the  expenses. 

45.  As  to  the  inspection  of  drains,  privies, 
and  cesspools. 

46.  Penalty  on  persons  makiugor  altering 
drains,  &c  contrary  to  the  orders  of  the  comp 


Paomg. 

47.  Management  of  streets  vested  in  the 
commissioners. 

48.  Commissioners  to  be  surveyors  of  high- 


49.  Commissioners  liable  to  indictment  for 
want  of  repairs. 

50.  Road  trustees  not  to  collect  tolls  within 
limits  of  act. 

51.  Power  for  the  commissioners  to  pave 
public  streeto. 

53.  Commissioners  may  place  fences  to  foot- 
ways. 

53.  Where  public  streets  have  not  herstoibre 
been  paved,  commissioners  mav  cause  them  to 
be  paved,  at  the  expense  of  the  occupiers  of 
adjmning  lands. 

54.  Future  streets  may  be  declared  highways. 

55.  Commissioners,  upon  completion  of  two- 
tiiirds  of  any^  street,  may,  upon  application,  re- 
quire remaining  one-thinl  to  be  completed  by 
owners  of  houses. 

56.  Penalty  on  persons  altering  pavements 
without  the  consent  of  the  commissioners. 

New  Streets. 

57.  Notice  of  intention  to  lay  out  new  streets 
to  be  given  to  commissioners. 

58.  Levels  to  be  fixed  by  the  surveyor  to  the 
comoiissioners. 

59.  If  the  commissioners  fail  to  ^  the  level, 
the  party  may  proceed  without. 

60.  Persons  laying  out  streets  without  notice 
to  be  liable  to  the  expenses  of  subsequent  al- 
tentions  of  levels. 

61.  Situation  of  gas  and  water  pipes  to  be 
altered  at  the  expense  of  the  commissioners. 

68.  If  gas  or  water  company  neglect  to  make 
the  alteration,  the  commissioners  may  cause 
the  same  to  be  done. 

63.  Width  of  new  streets  for  carriages  30 
M. 

64.  Houses  to  be  numbered   and  streets 


65.  Numbers  of  houses  to  be  leiieired  by 
occupiers. 

Improving  8tteets» 

66.  Houses  may  be  set  forward  for  implor- 
ing line  of  street 

67.  Commissioners  may  purchase  houses  or 
ground  for  effecting  additional  improvements. 

68.  Houses  projecting  beyond  fine  of  street, 
when  taken  down,  to  be  set  back. 

69.  Future  projections  of  houses,  &c.,  to  be 
removed,  on  notice. 

70.  Commissioners  may  cause  existing  pro- 
jections to  be  removed,  and  compensation  to 
be  made. 

71.  Doors  in  future  to  be  made  to  open 
mwards. 

73.  Doors  opening  outwards  may  be  altered. 

73.  Coverings  for  cellar  doors  to  be  made  by 
occupier.    Penalty  for  neglect. 

74.  Waterspouts  to  be  affixed  to  houses  or 
buildings. 

Ruinous  or  Dangerous  Buildings, 

75.  Ruinous  or  dangerous  buildings  to  be 
tsken  down  or  secured  by  owners,  &c.  If 
owner,  &c.,  neglect  to  repair,  commissioners 
may  cause  the  same  to  be  done,  charging 
owners,  &c.,  with  the  expenses, 

76.  The  expenses  to  be  levied  by  distress  on 
the  owner. 

77.  If  owner  cannot  be  found,  commission- 
ers may  take  the  house  or  ground,  making 
compensation  provided  by  7  &  8  Vict.  c.  18. 

78.  Commissioners  may  sell  the  materials^ 
restoring  to  the  owner  overplus  arising  from 
the  sale. 

Precautions  during  Bepairs, 

79.  Bars  to  be  erected  across  streets  whiln 
repairs  or  alterations  are  making,  and  lights 
placed  at  night. 

80.  Hoards  to  be  set  up  during  repairs.     [ 

81.  Penalty  for  not  lighting  deposits  6^ 
building  materials  or  excavations. 

82.  Penalty  for  continuing  deposits  of  build** 
ing  materials  or  excavations  an  unreasonable 
time. 

83.  Dangerous  places  to  be  repaired  or  in- 
closed. 

O^ecHons  to  Works. 

84.  Commisswners  to  give  notice  of  nenr 
levels  or  sewers. 

85.  Meeting  of  commissioners  to  bear  ob- 
jections in  the  presence  of  the  inspector. 

86.  Persons  aggrieved  by  order  of  commis- 
sioners may  appal  to  quarter  sessions. 

Cletmsing  Streets. 

87.  Commissioners  to  cause  streets  to  bo 
cleansed,  and  dust  and  ashes  to  be  removed 
firom  the  houses. 

88.  Occupiers  to  cause  footways  to  be  swept* 
Penal^  for  neglect. 

89.  Commissioners  may  compound  for  sweep- 
ing footways. 

90.  Dust,  &c.  collected  to  be  vested  in  the 
commissioners. 
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91«  Qmiakuamim9  ai7|ir«tMrlnds,&c. 
for  deposit  of  soil  and  matenab. 

92.  Dust  hsmu  to  ke  «i«0tbd  by  commis-i 
sioners^ 

93.  Comimisioiien  may  caxisa  pablie  ooo- 
Tenieoces  to  be  erected. 

94.  Gommisaioners  to  canse  streets  to  be 
watered^  aod  weXU,  pomps,  &c.  to  be  piovided. 

95.  Commissioners  to  appoint  «cavengeri. 

96.  PeoalCy  for  obstmcUng  scavengers. 

97.  Penal^  on  persons  other  than  scaven- 
gers removing  dirt. 

98.  Penalty  for -conveying  offensive  matter  at 
improper  times. 

jN^RiMHICStf* 

99.  Stagnant  pools  of  water  and  other  monoy- 

100.  Rdguhtiooa  to  prevent  aoeiunktisn  of 
dung,  &c. 

lei.  On  certificate  «f  tha  offioer  of  hedth, 
filth  to  be  removed. 

102.  Houses  to  be  whitewashed  and  purified, 
on  certificate  of  officer  of  health,  &c. 

1^.  No  Mierawnt  in  any  grave  wi^ut 
leaving  two  feet  six  inches  clear  of  soil  above 
tfaeoofiin. 

104.  ioalKes  may  order  m^aaees  to  be 
abated. 

105.  Pisnahy  for  disobecBeBce  of  orders  of 
justices. 

106.  Commissioners  to  order  costs  of  pro- 
secotions  to  be  paid  oat  of  the  rates. 

107.  Act  not  to  affect  nuisances  at 


Aimas. 

108.  Fu^places  of  factories,  &c.,  to  consume 
their  own  saukei 

109.  Parl^  wals  to  be  carried  up  tkrough 
the  roof.  Walls  of  buildings  and  oovarings  of 
roofs  to  be  made  of  incomlmstible  mstarUSs. 

[l^eremaiBder  of  this  act  wiff  be  given  in 
the  next  number.] 
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QUESTIONS  AT  THE  EXAMINATION, 

Michaelmas  Term,  1847. 
Bbsidbs  the  usual  prdimvnary  inquiries, 
the  fonowfng^  it  tbe  substanee  <of  the  ques- 
tions put  to  the  candidates  for  admission 
on  the  Roll  of  Attorneys: — 

Common  awd  Statittb  Law»  akd  Pbac- 
nee  or  ran  Covstb. 

A  defendant^  in  an  action,  of  assumpsit 
against  him  on  a  bill  of  exchange,  lets  judg- 
ment go  by  default,—- state  ^e  mode,  if  only 
one,  or  the  (Merent  modes,  if  nmre  than:  on^ 
by  which  the  plaintiff  can  proceed  to  ascertain 
me  amount  d«e  to  him. 

In  scire  facias. — If  plaintiff  obtain  ju^^ment 
by  default  or  otherwise,  is  he  entitled  to  coats  ? 
and  if  so,  does  the  right  accrue  at  common  laiw,^ 
or  is  it  given  by  statute  i  *  ' 

After  a  judge's  order  for  time  to  plead,  fbr- 
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and  returnable  is 

bydefinkr 

An  order  for  particulars  of  plantiirs  ( 
is  utoiued  wm  a  stay  of  pvoceediDgv  ia  the 
meaawbita,  paodni^  tlu  tiBBaaflowed  fisrpiBai- 
ing — What  time  is  aUowed  to  the  defendaat  to 
plead  aftar  tike  iMivwy  of  Ite  partsDolara  ? 

laiqeotoBcnity  IsBsor of  pUiaMT  is 
at  th9  trial  for  want  of  defendant 
lease,  eatry,  and  ouatoi>- -  Umm  mswt  he  pn 
m  Older  to  obtasn  poasaasion  of  the  pi 
sought  to  be  recovered,  and  how  to 
piqrwent  nf  his  costo  ? 

After  verdict  for  plaintiff^  the  court  granli  a 
new  trial,  and  the  nda  by  whick  the  saaae  is 
graatod  Si ailtut  as  to  coats;  the  canae  is  triad 
again,  and  tiie  plaintiff  agaia  obtains  a  vwdiet 
—Is  he  entitled  to  the  coats  of  llie  firattasie 

il.  graato  a  lease  to  B.  for  tXl  years,  at  the  rent 
of  100/.  per  ann. ;  at  the  end  of  ihsee  years»B. 
aasigns  the  raiiMinder  of  his  tnin  to  C,  suliject 
to  payment  "Of  the  rent;  afWr  tba  asaicnmaBt  to 
C,  rent  becomes  due  to  il.,  who,  not  Mug  able 
to  obtain  payment  from  (X,  calls  on  B,  to  pay, 
-*&  objeeto  that  he  has  assigned  to  C  y—U  B. 
liable  to  pay  rent  ? 

Ill  what  mmber  of  yean  k  « debt  CO  sMsple 
contract  barred  bv  the  Statute  of  LimitatieBa, 
and  hew  may  sacn  a  debt  be  revived  ? 

When  there  are  several  pArtiea  who  are  6B^ 
tided  jointly  toaoe  inaiia<Aioaof  coDtrac^and 
one  of  those  parties  is  abroad,  does  the  atatoia 
ran  againattne  otharsf 

Is  an  infant  liable  under  any.  jmd  what  cir- 
OBi|istaBeea>  to  be  sued  for«<dsbt  on  sjaaple 
contract  incurred  by  him  ? 

Is  there  any,  and  what  differcace,  betweenthe 
iie«  <if  a  country  sitlorBey  and  that  of  hk  tosm 
agent,  with  lewuBce  to  the  ooata  doa  from  a 
cUent  ? 

When  a  writ  of  capias  is  granted  !»y  a  jodge 
for  an«flt  of  adefendaat,  is  aadi  writ  of  capias 

isfaot^lMar 


odierwisa  is  the  action  commenaed  f 

Where  a  party  has  a  lien  on  gooda  aaai  aa^ 
cwriy  for  a  debt,  aod  sach  debt  beoomea  beared 
by  the  StaBBto  of  limitations,  doea  tiw  lien 

continue,  or  is  it  at  as  end  ? 

A.  enters  into  a  bond  to  B.  in  the  peaal  aum 
of  1,0U0/.  conditioned  to  pay  500u«  and  in- 
terest ;  B.  assigns  the  bond  to  C. ;  A.  doea  not 
pay  his  bond,  and  it  becomes  necessary  to  sue 
him.  In  whose  name  should  the  action  against 
A.  be  brought  ?  and  state  the  reason  for  the 
answer. 

Plaintiff  brings  an  action  of  covenant  to 
enforce  payment  from  defendant  of  100/^  and 
interest,  wnich  defendant,  by  indenture  between 
plaintiff  of  the  one  part  and  defendant  of  the 
other,  covenanted  to  pay,  and  which  is  averdne. 
Defendant  pleads  that  the  indenture  ia  not  hk 
deed.  What  evidence  must  plaintiff  give  at  the 
trial  to  entitie  him  to  a  verdicts 

Equity  and  Pbacticb  op  thb  Courvb, 
In  what  cases,  and  upon  what  grounds  will 
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a  court  of  equity  gnnt  relief}  filate  tmne  of 
tnttB. 

Haw,  or  hj  wfast  neaiM,  ilwBli  m  penoa 
proceed  to  obtain  relief  in  a  eoitrt  of  equity  ? 

"What  are  the  two  first  proceeAagi-  idram- 
bent  on  a  defendant  in  bis  defence  U>a  auit  in 
equity,  and  wbat  reepectiye  ttmea  are  aUowed 
for  tbose  purposes  ? 

How  many  parties  defendants  may  be  nanaedi 
4a  ono  aabpcnaa,  and  bow  shovld  a  subfcena 
besenred? 

In  case  a  defendant  be  served  with  a  sub- 
poena and  omit  to  appear  in  due  time,  how 
abonld  a  plaintiff  proceed  ? 

Under  what  circumstances  is  m  defendant 
pcmutted  to  demar  t&  a  bill  ^  State  soaas  ef 
tfaem,  and  can  be  demur  toapart  only  i 

Must  a  deaMrxer  or  plea  be  pfut  in  upon  oath 
ornot?  ^ 

What  step  should  the  plaintiflTtake  if  the  de- 
fendant put  in  an  answer  which  is  considered 
insufficient,  and  within  what  time  should  that 
atepbetalKn? 

If  exeeptions  be  taken  to  an  answer  hr  in- 
sufficiency, how  should  a  defendant  proceed  to 
avoid  tfaaurbein^  referred  to  a  vaster  to  report 
thereon,  and  within  what  time  should  he  so 
proceed? 

If  exceptions  to  the  defendant's  answer  are 
aAoved  or  anlnnissed  to»  vifthin  wivit  time 
ahonld  he  pot  in  bis  further  answers  ? 

If  a  defendant  dann  no  ri^iht  or  interest  in 
Ibe  propertT  or  Anng  claimed  by  the  plaintiff, 
bowsbooldthe  defendant  psoeeed,  and  witUn 
what  time  dieald  he  take  the  neeessavy  step  ? 

If  a  defendant  has  not  time  to  piegpeie  his 
answer,  p^,  or  ^mnrrer  lor  filing  witbin  the 
time  pRsevibed  for  the  purpose,  bow  should  be 
pMceed  te  obtain  forSber  time  ? 

Wl^in  what  tkoe  is  the  answer  el  a  defend- 
ant deeased  to  be  sufficient  ? 

What  notice  is  necessary  to  be  given  befere 
mamog  to  asogn  a  guardian  for  an  iolant  de« 

Aecording  to  the  practiee  ef  the  Cant  of 
Chanecry,  can  a  commission  to  examine  wit- 
neases  libraad  be  obtained  before  «he  time  for 


Is  ^beleannl  §otUkk  «r  who  elscw «Atiil«d  to 
dM  cMlod^  of  the  tiftie  deeds  ? 
Can  the  half  blood  inhsiit  in  any  and  what 


TIi€6e  two  heads  of  inquiry  are  deemed 
«iiential  to  be  sausfactorily  passed*  in- 
nnncb  as  the  form  of  the  certificate  re* 
iqoim  an  adequate  knowledge  in  the  can- 
didate to  pracrtise  as  an  attaraej  and  so* 
Bcitor.  He  is  next  reqtiired  to  anssrer  in 
one  of  the  Un'ee  fbliowing  departments : — 

GeN^ayAMOiNa. 
'What  are  the  several  epecies  of  estates  tai}, 
sni  by  what  f onn  of  werda  may  tbsy  be  re- 
spcctevery  ereated  f 

How  tt  an  esfeale  tail  t»  be  barred  bf  tbe 
tenant  in  tail  in  possesion,  ^stxaguisbing  the 
MLiujl  modes  of  so  doing  as  to  freehold  and 
esaybaid  estatsa>  and  aa  toamney  anfamet  to 
be  Ud  oof  »i  the  pmebaaa  of  knd  tobe  aeltM 
to  QMS  in  strict  setdemeBl  ? 

If  Iha  tenaal  uatail  iesieaia  MMcaama* 
is  the  same  object  to  beeffected? 


? 

Is  a  feedudd  estate  liable  to  payment  of 
simple  contract  debts,  and  in  what  order  of 
diatnbutiott? 

Widiin  what  time  mast  it  be  pro? ided  that 
the  cootingencies  of  an  executory  devise  shall 
happen? 

At  what  time  is  a  poasibility  of  isaaa  extinct 
inlaw? 

State  the  geaesal  effect  e£  tho  statnte  27  Hen. 
8»  c.  lO,  called  the  Statute  of  Uass^  and  of  the 
27  Hen.  8,  c.  10,  caUed  the  Sutute  of  lorel- 
ment,  and  to  what  speoas  of  deed  the  latter 
applies. 

When  there  are  thaee  mortgagees,  can  the 
third  in  any  and  what  manner  protect  hunsidf 
against  the  second,  and  will  the  fact  of  his 
having  had  notice  when  he  advanced  his 
oaoaey  on  the  second  mortgage,  interfere  with 
such  protection  ? 

Is  a  mortgagor  barred  of  bis  eqpty  of  re- 
demption by  any  and  what  length  of  time*  and 
how  may  such  ngbt  be  preserved  ? 

v^hen  is  real  estate  conndered  as  personal 
and  personal  as  real  ? 

Should  the  direction  to  sell  aa  estate  be  dis- 
cretionasy  or  absolute  in  order  to  constitute 
an  equitable  eonvemion  of  the  feeehold  into 
peraonalty  ? 

If  real  estate  be  panrbased  oat  of  partnership 
funds,  is  it  treated  as  real  or  personal  estate  in 
any  and  whai  respect  ? 

Is  there  any  and  what  power  m.ven  to  the 
husband  in  barring  dower,  where  uie  marriage 
took  place  after  1st  January,  1834  ? 

Bankruptcy  and  Practics  or  Tan 
Courts. 

State  the  several  praeeediogs  to  be  taken  for 
thepurpQse  of  obtaining  a  fiat. 

what  are  the  fecta  necessary  to  be  proved  in 
support  of  a  fiat? 

Is  the  bankrupt  entitled  to  any,  and  what 
notice,  before  the  ac^udication  takes  place,  and 
is  he  rntitled  to  any  and  what  nolice  of  the  ad- 
judication ? 

If  the  bankrupt  intend  to  dispute  the  adjudi- 
cation, must  he  give  any  and  what  notice,  and 
to  whom  ? 

Describe  the  course  of  proceeding  at  the 
several  ordinary  meetings  under  the  fiat,  and 
for  what  purposes  special  meetings  are  con- 
vened. 

Can  a  creator  of  a  bankrupt,  whilst  bol^g 
a  collateral  security  from  the  bankrupt  for  his 
debt,  prove  the  debt  under  the  fiat  wi^out  giv- 
ing up  such  security,  and  if  he  so  prove,  what 
is  the  effect  of  the  proof  upon  the  rights  of  the 
creditor  with  respect  to  such  secnritv  ? 

If  a  creditor  hold,  as  sscvrity  for  bis  debt,  a 
mortgage  or  other  security  of  property  not  be- 
longing to  the  bankrupt,  and  not  given  b^  him, 
can  such  creditor  prove  for  bis  debt  without 
affecting  such  security  f  and  if  so,  state  some 
reasons  whjr  be  riiould  be  peanittcd  to  do  so. 

If  a  creditor  hold  a  legal  mortgage  ftem  the 
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fmknipt  by  way  of  secoritv  for  his  debt*  what 
is  the  course  to  be  adoptea  to  make  such  se- 
curity available;  and  is  there  any  and  what 
difference  in  the  mode  of  proceeding  when  the 
security  is  not  a  legal  but  an  equitable  mort- 

^^at  are  the  rights  and  liabilities  of  assig- 
nees as  to  leasehold  property  held  by  the  bank* 
nipt  i  Stste  what  is  the  proper  course  to  be 
adopted  by  diem  in  the  event  of  their  deter- 
minmg  to  adopt,  and  also  in  the  event  of  their 
determining  to  relinquish,  the  bankrupt's  in- 
tsrest  in  such  leasehold  property. 

Can  an  action  be  mantained  oy  assignees  for 
damages  supposed  to  have  been  sustained  by 
the  buikrupt  for  slander  or  assault,  or  anv  other 
personal  injury  or  damage  sustained  oy  the 
bankrupt  before  his  bankruptcy,  not  affecting 
bisproperty  ? 

When  and  how  may  a  bankrupt  obtain  his 
certificate? 

From  what  debts  and  liabilities  will  his  cer- 
^cate  discharge  him? 

Is  a  bankrupt,  after  he  shall  have  obtained 
bis  certificate,  liable  to  be  committed  for  re- 
fusing, after  demand,  to  attend  the  assignees 
for  any  and  what  purposes,  or  if  he  refuse  to 
do  any  act  necessarv  for  getting  in  his  estate  ? 

May  a  bankrupt  oe  committed  for  refusing  to 
answer  questions  relating  to  the  disclosure  of 
his  property,  if  such  answer  would  tend  to  cri- 
minate him ;  and  to  what  court  must  an  appeal 
from  the  decision  of  commissbners  in  bank< 
Tuptcy  be  now  made  ? 

Is  there  any,  and  what,  recent  alterations  in 
the  jurisdiction  of  commissioners  in  bankruptcy 
in  regard  to  traders  owing  not  more  than  300/., 
and  other  persons,  not  traders,  seeking  protec' 
tionfrom  arrest? 

Criminal  Law  and  Procebdings  bbporx 
Maoistratbs. 

Define  the  different  classes  of  offences  cog- 
nizable in  criminal  courts. 

State  what  offences  are  bailable,  and  before 
whom  the  bail  must  be  (^ven. 

What  is  the  mode  of  proceeding  in  exhibiting 
articles  of  the  peace  ? 

What  is  the  rule  of  evidence  as  to  the  con- 
fession of  an  accused  person  ? 

Under  what  circumstances  is  the  declaration 
of  a  djring  person  receivable  in  evidence  ? 

Are  any,  and  what  persons  precluded  from 
giving  evidence ;  and  are  there  any,  and  what 
means  by  which  a  witness,  otherwise  incompe- 
tent, ma^  be  rendered  competent  ? 

What  is  the  power  of  a  justice  of  the  peace 
over  questions  oetween  master  and  ssrvant  ? 

State  the  mode  of  proceeding  to  obtain  a 
writ  of  mandamus,  and  how  the  party,  against 
whom  it  is  granted,  can  try  its  validity. 

A  public  bridge  is  out  of  repair,  and  the 
liabihty  to  repair  is  disputed,  how  is  the  ques- 
tion to  be  tried  ? 

What  is  the  mode  of  proceeding  to  set  aside 
aa  order  of  magistrates  under  the  Poor  Laws  ? 

Give  the  legal  definition  of  the  offence  of 
ooaapiracy. 


Define  a  comnion  nuisance. 

Can  an  outer  door  be  broken  open  to  appre- 
hend an  accused  person  without  a  warrant  ? 

Can  any,  and  what  malicious  injuries  to  pro- 
perty be  punished  in  a  suQimaiy  way  baore 
one  or  more  magistrates  ? 

Proceedings  are  brought  against  a  man  for 
unlawfully  taking  game  by  night,  when  does 
the  night  m  such  case  begin  and  end  ? 

The  candidate  who  comes  from  the 
country  will  probably  choose  the  convej- 
ancing  questions,  though  some  who  have 
been  brought  up  in  the  oflices  of  clerks  to 
magistrates  may  select  the  last  head  of 
questions.  Others  from  large  trading  end 
commercial  districts  may  be  better  ac- 
quainted with  bankruptcy  business.  Oa 
the  whole,  it  is  manifest  that  the  exami- 
nation is  very  fairly  and  judiciously  con- 
ducted. 


WESTMINSTER  COUNTY  COURT. 
Before  D,  C  Moylan,  Esq.,  Judge. 

ATTORN BY's   PRIVILBOES. 

Wood  v.  Lewis. 

This  was  an  action  to  recover  71-  10s.. of 
the  defendant,  an  attorney,  residing  in  Groe- 
vsncNT  Street,  who  pleaded  his  privUege.  Mr, 
P.  Btmkei  appeared  in  support  of  the  defend- 
ant's case  and  plea  of  abatement,  contending 
that  the  67th  section  of  the  new  act  for  the 
recovery  of  small  debts  did  not  destroy  the 
privilege  of  attorneys  of  their  right  of  tmng 
sued  in  their  own  courts,  as  they  were  not 
speciaUy  mentioned  in  it,  which  was  required, 
as  they  could  not  come  under  the  designation 
of  "  persons."  Mr.  HUd^ard  commenced  hia 
argument,  but 

The  hiimedptdg/e  said,  If  I  thought  that  any 
additional  labour  of  my  own  could  throw  any 
light  on  the  matter,  I  would  postpone  my  judg- 
ment for  further  consideration.  But  tne  case 
has  been  so  fiiUy  argued  by  defendant's  counsel, 
that  I  feel  satisfied  no  further  research  could 

Eut  it  in  a  more  favourable  point  of  view  for 
im,  and  I  may,  therefore,  at  once  state  my 
ooinion  and  judgment  upon  the  question. 
Tnis  action  is  sought  to  recover  7^-  lOs.  fear 
goods  sold  and  delivered.  The  defendant 
Lewis,  relying  on  his  common  law  privilegsa 
as  an  attorney,  denies  the  jurisdiction,  and 
demands  to  be  sued  in  the  superior  court  to 
which  he  belongs.  The  plaintiff  replies  that 
the  privilege  is  abolished  by  the  67th  section 
of  tne  9  &.10  Vict.,  c.  95.  I  am  clearly  of 
opinion  that  the  privilege  is  gone  as  to  attor- 
neys, without  any  reservation ;  and,  mweover. 
that  the  rights  and  privilegea  of  the  Univer. 
sities  of  Oxford  and  Cambridge,  as  well  as 
of  the  Stannaries  of  Cornwall  (as  to  exemption 
from  the  county  courts  juiisdiction)  would 
have  been  likewise  abolished  but  for  the  sav- 
mg  clauses  (140  and  141)  of  our  own  act.  1% 
is  quite  true  that  not  only.atlkmieyi^  h^it  all 
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the  ministerial  officers  of  justice,  had  a  pri« 
Tilfge  of  saing  and  heing  sued  in  the  courts 
to  which  they  respectively  belong.    If  it  was 
not  the  intention  of  the  legislature  to  abolish 
by  the  67th  section  this  kind  of  privilege, 
what  on  earth  could  have  been  the  intention  ? 
But  I  am  utterly  at  a  loss  to  concdve  how 
language  more  plain  or  express  could  be  used 
in  carrjrio^  out  this   intention.     The   67th 
lection  is  m  these  words :   "  And  be  it  en- 
acted, that  no  jnivUege,  except  as  hereinafter 
excepted,  shall  be  allowed  to  any  person  to 
exempt  him  from  the  jurisdiction  of  any  court 
luMen  under  this  act."     In  the  subsequent 
dsuses  (140  and  141)  these  exceptions  are  set 
out,  and  no  mention  is  made  therein  of  the 
eommoa  law  privilege,  by  virtue  of  which  Mr. 
Lewis  now  claims  his  exemption — Emreuio 
warns  eH  atcbuio  aUerius.    With  regard  to  the 
numerous  cases  to  which  reference  has  b(«n 
made,  I  cannot  find  that  any  of  them  go  be- 
yond this  point,  that  without  express  words  of 
enactment,  the  then  existing  privilege  of  an 
attorney  or  ministerial  officer  of  a  superior 
court,  could  not  be  discharged.  These  express 
words  are,  in  my  judcrment,  to  be  found  in 
the  67th  section  of  we  act.     Most  of  the 
cases  refierred  to  in  support  of  the  privilege 
«eem  to  me  to  have  Httie  immediate  bearing 
on  die  question  now  before  the  court.    Some 
tamed  upon  the  distinction  between  an  attor- 
ney-plaintiff  and  an  attorney-defendant,  as  in 
Board  v.  Parker,  7  East,  48,  and  Elkim  v. 
HanBnff,  1  Or.  &  J.  345.    In  other  cases,  as 
'  in  Lewis  t.  Kerr,  5  Dowl.  447.  and  in  Dyer 
T.  Levy,  4  DowL   632,    the    question    was, 
whether  the  and  WilL  4,  c.  39,  called  the 
**  Uniformity  of  Process  Act "  took  away  the 
old  common  law  privilege.    It  was  held  in 
those  cases  that  a  new  form  of  process  was 
prescribed  inlieu  of  the  old  mode  ot  proceeding 
DT  bill ;  that  the  attachment  of  privilege  was 
abolished,  not  the  privilege  itself.  In  the  case  of 
WUtskire  y.  Uktyd  (1  DougUis,  380,)  it  was 
qosslionleas  held  that  an  attorney  claiming  his 

S'vilcges  was  not  liable  to  be  sued  in  the 
ddleeex  County  Court.    In  order  to  know 
the  value  of  that  decision,  and  discover  its 
applicability  to  the  present  case,  it  is  requisite 
to  refer  to  the  act  constituting  the  Middlesex 
County  Court,  the  22d  Geo.  II.,  cap.  33.    I 
find  tnat  the  fourth  section  of  that  act  says, 
"No  person  shall  be  liable  to  be  summoned  to 
the  Omnty  Court  who  was  not  so  before." 
Not  a  wora  is  to  be  found  in  the  act  about 
nrivilege,  which  it  leaves  exactly  where  it  was. 
In  that  case  during  the  course  of  argument  it 
was  stated  that  &a  legislature  had  found  it 
pstfcssatv  to  pass  a  second  act  for  the  establish- 
ment of  the  Westminster  Court  of  Requests 
fS4  Geo.  2,   cap.  42),  merely  because  it  was 
ibund  that  attorneys  were  not  included  within 
^le  jurisdiction  by  the  general  words  used  in 
1^  first  ad  (23  Geo.  2,  cap.  27).    It  is  true 
tin^  in  the  second  act  the  privilege  is  specifi- 
eatty  abolished,  but  the  preamble  merely  de- 
dans that  **  doubts  had  arisen  whether  attor- 
neys were,  even  under  the  general  words  of 
1)n  fint  statatey  subject  to  the  ncwjurisdic- 


tion."  The  legislature  merely  intended  to  set 
aU  those  doubts  at  rest.  I  do  not  think  that 
argument  could  go  further.  To  return,  how* 
ever,  to  the  case  before  me.  The  plea  in 
abatement  is  what  in  law  is  called  an  '.'.odious 
plea,"  and  wholly  disentitied  to  favour.  If  any 
serious  doubts  could  exist.  Chief  Baron  Gilbert, 
whilst  treating  on  privilege  in  his  History  of 
the  Common  Fleas  (page  209)i  lays  down  this 
principle — '*  Whenever  an  attorney  is  impleaded 
out  of  lus  own  court,  he  shall  say  that  he  is  an 
attorney  of  another  court.  But  this  is  to  be 
understood  only  when  the  plaintiff  can  have 
the  same  remedy  against  the  officer  in  his  own 
court  as  in  that  where  he  sues  him."  Now, 
let  us  see  what  the  inevitable  practical  effi^ 
would  be  of  upholding  this  privilege  of  exemp- 
tion in  attorneys.  Woula  it  not,  in  fact« 
amount  to  an  absolute  denial  of  justice  ?  So 
far  as  attorneys  are  concerned,  the  tide  of  the 
act  should  be  amended,  and  called  "  an  act  for 
the  mote  difficult  recovery  of  small  debts."  The 
129th  section  of  the  9  and  10  Vic,  cap.  >  95, 
is  in  these  words: — "And  be  it  enacted,  that 
if  any  action  shaU  be  commenced  after  the 
fAssing  this  act  in  anv  of  her  Majest3r'8  supe- 
rior courts  of  record  tor  any  cause  other  than 
those  lastly  hereinbefore  specified,  for  which  a 

Elaint  might  have  been  entered  in  any  court 
olden  under  this  act,  and  a  verdict  snail  be 
found  for  the  plaintiff  for  any  sum  less  than 
20/.,  if  the  saia  action  is  founded  on  contract, 
or  less  tiian  5/.  if  it  be  founded  on  tort,  the 
said  plaintiff  shall  have  judgment  to  recover 
such  sum  only  and  no  costs ;  and  if  a  verdict 
shall  not' be  found  for  the  plaintiff,  the  de- 
fendant shall  be  entitied  to  his  costs,  as  be- 
tween attorney  and  client,  unless  in  either  case 
the  judge  who  shall  try  the  cause  shall  certify 
on  tiie  baek  of  the  record  that  the  action  was 
fit  to  be  brought  in  such  superior  court." 
Thus,  if  the  expense  and  difficulty  of  proceed* 
ing  hitiierto  for  small  sums  in  the  superior 
courts  were  found  oppressive,  how  much  more 
so  will  this  section  render  it  in  future?  In 
practice  it  would  secure  a  perfect  immunity  to 
'  attorneys,  defendants,  if  the  privilege  were  now 
to  be  recognised.  It  does  not  appear  to  me  at 
idl  probable  that  any  judge  would  certify  that 
an  action  for  less  than  20/.  in  cases  of  contract, 
or  5/.  on  tort,  was  a  fit  one  to  be  brought  in  a 
superior  court,  merely  because  the  defendant 
was  an  attorney.  Aamitting  even  that  the 
privilege  exisU,  still  it  would  h6  clearly  com- 

Eetent  to  a  defendant  attorney  to  waive  it ;  and 
ow  is  a  plaintiff  on  entering  a  plaint  to  fore- 
see whether  or  not  the  attorney  would  olead  or 
waive  lus  privUege?  Until  he  did  plead  it, 
there  could  be  no  question  raised,  tlie  point^ 
however,  seems  to  excite  so  much  interest  in 
the  profession,  that,  strong  as  my  opinion  is, 
and  free  from  a  shade  of  doubt,  I  will,  if  Mr. 
Lewis  undertakes  to  move  the  Queen's  bench 
for  a  writ  of  prohibition,  stay  the  judgment  until 
the  case  is  argued  before  tnat  high  court. 

Mr.  Bankes  said  he  would  consult  his  client 
upon  the  subject,  and  would  let  the  other  side 
know  whether  they  would  issue  out  a  writ  o« 
prohibition  or  not— Ikily  News,  Nor.  1, 1847 


60 


Seleetionffrom  CormpfmiMee.-^Atgenee  of  Counsel^New  Parliament. 


SELBcnoNs  mom  correspon- 

DBKCE. 
ni€«mt>ottATa9  law  soasTT-^iiiBSABy 

A1?D  LXCTfJRBS. 

7b  the  Editor  qftke  Legal  Obterver. 

Sir, — Having  for  the  latt  two  or  tfane 
iMaioiM  been  a  subsciiber  Iq«  and  coattaat 
attendai^  at»  the  keturcs  given  by  tbe  "  Incor* 
poiated  Law  Society/'  and  havin)^  made  many 
mquuries  respecting  the  libcary  of  that  inatitu- 
wtk,  I  find  tbat  the  derka  of  members  are 
admitted  to  tbat  library  on  {>aymeat  of  a  small 
aviusl  8ura»  wbik  the  clerks  of  non-members 
are  debarred  from  tbe  benefit  that  must  neces- 
sarily arise  from  the  opftortimity  of  having  aisch 
valuaUe  books  to  peruse. 

Now»  sir,  as  the  clerks  of  noo-members  are 
admitted  to  the  advaatagea  afforded  by  the 
committee  ef  the  isstitntion  in  the  natiire  of 
.kctiireSy  i^x»n  payment  of  an  increased  liee«  I 
think  that  it  at  least  would  be  but  e^nitabb  to 
Iki^ow  open  the  doors  of  the  reading  room,  and 
hv  so  doing  the  doors  of  knowledge,  to  the 
eforks  of  membera  «ff  the  legal  protMsion  who 
may  be  articled  te  gentlemen  unfortunatelv  non 
members  of  that  society  on  their  paying  m  pco- 
MTtion  to  that  paid  bv  them  for  the  lectures 
neyond  that  of  the  clerka  of  members. 

I  hope  ^011  will  take  this  into  your  serious 
considcrtuion,  and  through  the  colmnns  of 
^onr  valuable  and  widely  circulating  journal, 
mduce  the  committee  to  complete  the  good 
work  they  have  so  ably  coounenced. 

G.  B. 

^  [Fonneily  the  eouaeil  had  power,  which  they 
fibenilly  exercised,  in  favour  of  clerks  attend- 
ing the  lectures ;  but,  at  the  inatanee  of  some 
of  the  members,  wfaan  the  apphcation  was  mitde 
for  a  renewal  of  the  charter,  (on  the  surreader 
of  the  joint-stock  shans,)  that  power  was  t^en 
•way.  Whether,  mi  the  intenoed  eaki^ement 
of  the  building,  aad  uader  aapecial  bye-law« 
the  coimcil  may  be  enabled  to  accommodate 
these  roeritorisus  students,  we  cannot  say,  but 
fam  some  sstisfiictory  arrangement  tmtf  be 
cffeclfld/—- £d.j 

COSTS  IN  THE  COUNTY   COURTS. 

I  had  lately  occasion  to  sue  for  a  debt  due 
to  a  client  m  tbe  Middlesex  Countv  Court, 
Whitechapel  district,  which  was  ordered  for 
payment;  but,  to  my  amazement,  on  asking 
for  the  usual  costs  of  my  attendance,  I  was  dis- 
tinctly and  peremptorily  Refused  them  by  the 
court,  because  tbe  debt  was  admitted.  I  in 
vain  urged  that  I  was  necessarily  ignorant  of 
the  fact  until  the  cause  was  heard.  The  time 
of  myself  and  my  clerk  was  occupied  tbe, 
greatest  part  of  the  morning  in  attending  the 
court 

Let  me  hope  that  in  the  amendment  of  tlie 
act,  which  seems  indispensable  in  the  present 
session,  that  it  may  be  rendered  obfigatory  on 
the  court  to  order  the  payment  of  costs. 

Considtrii^  also,  the  utter  impossibility  df 


an  attorney  bong  al^  to  attend  at  different 
places  simultaneously,  I  submit  that  he  ought 
to  be  allowed  to  send  a  competent  clerk  to 
these  tribunals,  possessing  a  genersl  authority 
for  the  purpose. 

An  Attorney  of  nearly  40  Y&ikSB 
Standing. 


ABSENCE   OF  COUNSEL.— AUDIENCE 
OF  ATTORNEYS. 

At  the  Middlesex  Sessions*  as  reported  in 
the  Daily  News  of  the  16th  instant,  on  the 
trial  of  two  persons  indicted  for  an  assaalt, 
a  gentleman,  who  said  he  was  an  attorney  for 
the  defence,  addressed  Mr.  Serjeant  Adams, 
the  presiding  judge,  and  said  that  Mr.  Ballan- 
tine  had  been  retained  for  the  defence,  but  he 
was  not  in  attendance,  and  it  was  very  hard 
for  his  clients  to  beput  upon  their  trial  with- 
out their  counseL  The  brief  and  fee  had  been 
given  io  Mr.  Ballantine  weeks  before,  and 
vet  his  clients  were  now  to  be  tried  without 
nim. 

Mr.  Seijeant  Adams  said  he  could  not  help 
that;  attorneys  should  give  their  briefJB  to 
counsel  who  would  attend. 

Mr.  Payne  (who  appeared  for  the  prosecn- 
tion)  said  his  friend,  Mr.  Mellor,  would  defend 
the  case  in  tbe  absence  of  Mr.  Ballantine. 

The  attorney  said  this  was-  a  real  hardship. 
Mr.  Mellor  coM  not  be  so  well  acauamted  imth 
the  facts  as  the  proper  counsel,  and  it  was  very 
unfair  that  counsel  should  take  fees  and  "  re- 
freshers,"  and  then  fail  to  disdiarge  the  duties 
for  which  they  were  paid. 

Mr.  Serjeant  Adams  said  be  wished  the  of- 
tomey  would  hold  his  tongne :  the  court  did  not 
know  who  he  was,  and  conld  not  listen  to  him  ! 
The  case  must  proceed. 

Mr.  MeUor  questioned  the  witnesses  for  &e 
defence. 

[In  a  recent  case,  the  Lord  Chief  Baromt  in 
eoBScquence  of  the  i^Mence  of  eounsd,  per- 
mitted the  attorney  to  examine  witnesses.  This 
is  a  question  in  which  the  interest  of  the  puUic 
and  the  due  adnunistmlion  of  justice  is  con- 
cerned,  and  it  cannot  be  permitted  to  remain, 
in  its  present  state.  The  judges  of  the  Inferior 
Courts  should  at  least  be  courteous  to  profes- 
sional men,  endeavouring  to  discharge  their 
doty  to  thor  clients.— Eo.] 


THE  MEETING  OF  PARUAMfilfT. 


Thi:  New  Parliament  assembled  on  Thus- 
day,  the  18th  instant.  The  Right  Hon.  Chailes 
Shaw  Lefevre  was  elected  Spesdier  of  the  House 
of  Commons.  As  yet,  no  notice  has  been  givsen 
of  any  measmv  toochiog  tSie  alteratioo  of  the 
law,  nsr  is  it  likely  that  any  eabjects  savettese 
of  Jnaaiice  and  Ireiand,  will  be  entertained  be- 
fore Christmas.  **  Sufficient  for  the  day  is 
the  evil  thereof:^' 


THE  NEW  TAXIITO  MABfWt  Ilf'    " 
CHANCEirr. 

Joseph  Pabkbs,  E«q«  ol  Great  Geoi^Ke 
Street,  WettnwBiiw,  hwi  bta  •wwimtud  Ikx- 
isg  Matter  of  the  Conrt  of  dumeerf ,  in  Ben 
of  George  GaUy,  Esq.  Tliia  gentUcaan  is  » 
senator  of  great  ezpeiisBoe,  a»d  vmefoompe^ 
teotto  dlidurrge  tbs  duties  of  the  office.  The 
i^ypointineiit  appears  to  havs  gireo 
satisCactios  in  aIb 


L£G\L  OBITUARY. 


1847,  Sept.  31.— George  Dennis  John,  of 
Penxance,  Cornwall,  Solicitor,  aged  54.  Ad- 
nntted4Mi  lh«  BoU»  Hilary  1816«  • 

Sept.  27.— L.  Morison,  of  Gray's  Inn,  Barris- 
ter^t-Law,  aged  33.  GaiM  to  the  Bar»  Nor. 
18, 1840. 

Sept.  27.— Richard  A.  Price,  of  tW  Middle 
Temple,  Barrister-at-Law.  Called  to  the  Bar» 
JnDC  n,  IB41. 

S«pf.  29.— Adan  Ys^es  Bird,  of  Kidder 
minster.  Solicitor,  aged  55.  Admitted  on  the 
Ron,  Michaelmas,  1815. 

Sept.  29.— Hannibal  Saadrs,  S<£citor,  sfed 
84.    Admitted  on  the  Roll,  Trinity,  1785. 

Stpt.  30.— Richard  Rosser,  Solicitor,  aged 
90.    Admitted  onthe  RoU»Trinity«  1788. 


«9  v#*illHMlMm  Oa 

9pt.  SO.— Bdwawl  Btntm,  of  2§,  ^^mm- 
bury  Square,  SoKdtor,  i^  83r.  JMmitted  on 
the  RoU,  Hilary,  1816, 

Osfc- Joh»  James  BeiMt  of  Hy*e„  So* 
licitor.  Admitted  «itlM5  RoH,'I^?w«f»  JfJ*- 
Ho  mm  Coroner  to  tb»  ftM««|8^  «*^ 
stone,  and  Clerk  to  Justices  of  Fofcloiie  and 
Hythe. 

Oc*.-Edward  TroBope,  of  60.  Cmw  Stre^ 
Solicitor,  aged  45.  Admitted  on  the  Roll, 
Hilaiy,  18^6. 

Oc/.— Henry  Hoyle  Oddie,  of  18.,,G«rey 
Streeli  SoUcitor.  Admlttsd  on  tiM  RoUt  MKf, 
24,  1803. 

Oct.  ICL  — David  Daviss,  of*  **v|^««^ 
Street,  Corent  Garden,  SplicitiMr^gww-  Ad- 
mittedM  the  RoU,  MidMrimaa,  1626.    . 

Od,  20.— Thomas  John  Boifofne,  el  160, 
Oarfbni  Street  West,  Soliciteir,  s«ed  7t.  Ad- 
mitted on  the  RoU,  Mtchaeltmrs,  1795. 


Od.  21.— Richard  Graingv  Bfids,  of  ti» 
Middle  Temple,  Special  Etaader,  m^J^^ 

Oer:  OT.— Rtehard  Telso^»  of  Bi«*rd,  So- 
licitor, Qerk  of  the  County<ftimt,  aged  55. 
Admitted  on  the  Roll,  HUair-  t8f\S. 

Oct,  23.— WiUiaai  Davidscmef  2U  Blooms- 
bury  SqiMie^  Solidlov.  AdaiU^  om  BOX, 
Hilary,  1822. 

Oer.  3«r.-Oeo.  Kaderiey^  oT  Ilncoln'^  !im, 
SoUcitor,  ngcd  80.  Adttiftted  on  the  RoU. 
Trinity  IWrn,  1792. 


ATTORNOTS  TO  BE  ADMriTED. 
MuAadmae  tsm.  \m7\ 

Cierkt'  Nameeemd  RmHemtet.  To  whom  Articled,  Aestf^mip  ^. 

Adttas,  James  Patten,  88,  HarrisoMtwet,  Repeat*  ''■^^^Z  tV^J^i^^lH^^  »«w 

•qUre;.ndM«r«it*  .        .        .        '  ^^J^T^iS^'Z^i^^^^^^ 

Aaitin,  Charles  Addiogton,  Luton         .        .        -  h^A^^T^C.^^ 

Arnold,  George,  38.  Soutbampion-Vafldrngi;  and  W.  Gorbam,  IjHibndga 

Andean.  Henry.  Ywt  .....  R.  HiAndatieii.  York^^^ 

AUao.  Edward.  50,  Upper  Nt>i1oe.rti««  .  John  l-awford,  UfepenMiaS 

Arnold,  George  M«tlbe#.   8S.  R»«*»^*y*^2  n_._.^  Vkm^n  fU^^JhmtMt 

Graveaend :  Rocfaeater ;  York-road,  Umbeth .  GMirge  OseH,  Ho«Mt^        •«««,i„».  W.n  Utidm 

ATI..  Henr^,  fi  LtncolnVkm-fiald.  .        .  1\om-  M«««««^^.!7'  •-mn-fidd. 

Bagabaw,  Tbomaa  Pittard.  MaiM^baatar  .  John  Bagsbaw,  Maaobaater 

Boothroyd.  Kdward  Hyde,  Stockport ;  and  Sbaw  ^     ..  ^.    .       . 

Heath  House,  near  Stockport  .  ieto  Beetfcrey^,  Moatpore 

"^•jew'^^^ooS""""^.  ''\  "^""'^r"^'.  '^- .   W.  W.  Dyne,  Wncdn^S4na.ieW. 
Bhmwell,  William  Heory,S«nderland;H0ugbion.  _ii  n„ri^ 

.   le-Spriog;  aiHl  Durham         ....  Jobis.»m«wwlWD«rtem 
Bmow,  Jamea,  1,  Princa'S-pliBe,  Duke>atreet.  St. 

Jamae's  ;  and  Manebeater  .... 
Bkraeta,  HaaTy.  jna.,  Wakefield  ;  and  Mark-lsne  . 
Beyd.  James,  Crown-co«rt,TLresdnaedte-8ifeei      •     ~  „  ^  .      ,      . 

RMdiibb^J.  Uodda»,iiH>vi^R«f«>f«^*c«^«** 
22,  West-square  ;  aed-Sbafteabury 


J.  P.  Aston^  Msncbester 

B.  Bison,  Wakeaeld 

A.  K.  Huscbinean,  Crowfrconst 


lebn  RotCAfsSbaftesbnty 


Barw^a,  Edward  Samoali  2^  Fateoenrourt,  Fleet-  ^ 

..T-tri^naWalii Ro«>«^i^^}*"»J\!?" 


sueet ;  and  Weill  ^  ^   ^_ 

Braokv,  Wimam,  t,  lMBVii<oiidtiti-plsssr 


Jamas  Brooks,  Odifaaa 


6a      Attom^M  fo  6tf  AimUUd,^lAtm  Prmiioiimu.'^Bia$Un  MaOrmorSmirjf  i%  Chtmeery. 

BglMpJobn,  S9,  AtUnk-^lbrmt,  Giiqr'»4aB-ra«d;  J.  HwgTMTM,  BlMkbvm 

Bhckbarn;  M«ncb««ter-6treef ;  sndArg^Ie-st.  F.  J.  Ridsdale,  GimyVioa 
B«k«r,  Istac  Palmer,  t,  Ampton-atreel,  Gray't-iim- 

md ;  Ipswioh  ;  and  LiTorpool-street              .  8.  B.  Jaclrantn 

Bwratt,  John    William,   8,  Great-ooll6g»-ttre6(,  Jaiqet  Waldron,  Hartawell 

WeBtmioster;  and  Taunton  Charles  Panona»  Tmnpfe-c^tmWn 

Banksy  William  LAurence,  Brixton-bill ;   aiid  S4,  Bicbard  Basks,  Kington 

Pall-mall C.  Proeter,  New-square,  X^peol^'i-inn 

Bell,  John  Gillain,  Cambridge             •       •        •  Stephen  Adeook,  Cambridge 

Burder,  John,  t7»  Perliament«atreet            •        ,  W.  G.  Bolton,  Auatin-firiari 

Barrow^  Bdward  Jackson,  Bloomsbory-aqnare        •  W.  Henrj  Cullen,  Edward  Barrow,  filoomsbnrj- 

aquare— William  Briscoe,  William  Clarke,  Batb 

Bell,  James,  35,  Arlington-atreet,  Camden-toim    •  Jemes  Blair,  Uttoxer 

C.  M.  Str0tton,Soiitbaiiipton*baildi9g» 

Brooke,  WilUem  Henry,  Dudley            ...  TbomAa  Goode  and  John  3olton,  Dudley 

Brandon,  Gabriel  Samuel,  163,  Strand            •        •  Henry  Vallance,  Easez-aireet 

Baker,  Joseph,  Birmingham            •        •        .        •  William  Haines,  Birmingham 
Buswell,    William,    Northampton;    and    Upper 

Charlotte-ctreet A.  Paget,  Leicester 

Cattell,  Christopher  William,  1,  BraAswick*row, 

Qaeen-s<|uare        ' J.  Orde  Hall,  Bninswiek*row,  Queen's-fqvare 

Cook,  George,  33,  Arlington-street,  Camden-towB ; 

Brecknock-place*,    rumivalVinn           •        .  R. Gadsden, FumiTaPf«ian 

Cressey,  George  Lister,  York        .        .        .        •  J.  H.  Thomas,  York 

Crawfdrd,  William,  Leeds  ....  Robert  Barr,  Leeds 
Catterall,  Ptul,  jun^  Preston  •  •  .  .P.  Catterall,  Preston 
Clay,  Chtrles,  Jun.,  4,  Wanrick-court ;  Knighton ; 

■nd  Go1re^place             R.  Green  and  T.  Peten,  Knighton 

Chippendale,  Edward,  130,  Bunbill-row         •        .  William  Uine,  Charterdouse-squtre 
Cater,  James,  jun.,  8,  Bedford-row ;  Barnsbury- 

street;  Walsall;  and  Soham           .        .       .  Thomas  Hustwick,  Sobtm 

Chew,  IWnley,  10,  Old-house-terrace;  Bamsbuiy-  John  Jaques,  Ely-place 

park ;  and  Manchester          .        •        ,        .  W.  C.  Chew,  Msncbetter 
Clarke,*  WUliaro,26,  Wilmington-square;  Sslisboiy- 

street,  Strand ;  Kin|f*Bquare            •        .        .  C«  Carter,  Barnstaple 
Calthorpe,  Thomas  Douoie,  Mordeo-coIIege,  Black- 
heath  ;  and  Doddington-grove         .        .        .  J.  S.  Rymer,  Wbitehall-plaee 
Congrere,  John,  Newark«upon-Trent ;    14,  Cal- 

tborpe-street Godfrey  Tallents,  Newark-npon-Trent 

Coekcroft,L.  Maving,  Colebrook*row,  Islington; 

and  Newcastle-upon-Tjrne       .        •        •        •  W.Chartres,  Newcast!e*apon-Tyne 
Carr,  William  James,  4,  Fortland-tenraoe ;    De 

Beauvois-town;    and  Ripponden                    ,  John  Ridehalgh,.RippondeB 

Cheesman,  John  Goodger,  4,  North*pbee,  Gray's-  George  Dempster,  Brighton 

inn  ;  .  Steyniog               Charles  Chalk,  Brighton 

D'Aeth,  George  William  H.,  jun.,  t,  Mitie«eonrt,  S.  Waller,  Cuckfield 

Fleet-street             H.  Hughes,  ClementVlane 

Dobson,  John,   57,  Swinton-street,  Gray's-inn- 

read;  and  Leeds            M.  Bloome,  Leeds 

Diekson,  Willism,  iun.,  6, Wel]»eti«et,Gcay'a*inB- 

losd  ;  Alnwick ;  and  Soley-terrace          •        •  William  Dickaon,  sen;,  Alnwick 

Duftr,  Richard  Arthur,  NotUngbam           •        .  John  Fox,  Nottingfasm 

Dineiey,  Frederick,  30,  Bloomsbury-eqoaro            .  James  Ctift,  Bloomsbury-square 
Dewes,  William   Petit,  3,  Raymond-boildiagt; 

Asbby.de-la-Zouch;    Nortbampton-fdace         .  William  Dewes,  Ashby'de-lspZonok 

[This  List  will  be  continued  in  vox  next  Number.] 


LAW  APPOINTMENTS. 

Tna  Tithe  Commissioners  for  England  Md  Wales, 
ba? eeppointed  Henry  Fleming,  £sq.,Barrtstei^ 
at-Law,  to  be  an  Assistant  Titbe  Commis- 
sioner tor  Bpeciiil  purposes,  and  the  said  Henry 
Fleming  was  sworn  in  on  the  nnd  day  of  Oc- 
tober, inst.,  before  Sir  E.  V.  Williams,  at  his 
Chambers,  Rolls  Garden,  Chancery  Lsne, 
aeeordtng  to  the  Act  for  the  Commutation  of 
Tithes  in  EngUnd  and  Wales.    OoC  l8. 

Han  Majesty  has  been  pleased  to  appoint  Sidney 
Billing,  Esq;^  Barrlstarnit-Law,  to  be  Qoeen^ 
AdTOcate  and  Polioa  Magietrate  far  bar  Ma- 
jaety's  settlemaou  la  the  Gtvbia. 


GsarM  SptfM,  Esq.,  Q.  C,  has  been  appointed 
Lecturer  on  Equity,  by  the  Honourable  Socie^ 
of  Lincoln's  Inn. 

[Mr.  Limg  is  the  Lecturer  on  Civil  Law  and  Ju- 
risprudence, at  the  Middle  Temple,  and  Mr. 
Lewii,  on  Conveyancing,  at  Gray's  Inn.  Tha 
Inner  Temple  bss  not  yet  decided  on  its  Com- 
mon Law  Lecturer.] 


MASTERS   EXTRAORDINARY  IN  CHAN- 
CERY. 

Frem  Stpf.  fitt,  1847.  hoik  ineituhe,  wilA  dutu  ithm 

gmwttUd, 
Englaad,  Robert,  Hull.    OeC5. 
>i«lMrtt^Sls|pba&AU)otl»IpawiA.    <Hl.it. 


Stumor  Oomi».'  ImtA  OkMMiior.— Roffr.  03 

RCCEilT  0«CI«IOflS   IN  THE  SU^CKIOK  COURTS, 

RBPOBTKD   BY   BABBI8TBB8  OF  TBB   BBVBRAL  COUBT8. 


1^  BMery.    Nov.  Uih,  1847.  | 

BB-BXAMIKATIOK  OF  BANKBtPT  AFTBB 
COMMITTAI*  FOB  UN8ATT8PACTOBII«Y  AK- 
8WBBINO. 

A  boMkmpt  wUl  not  be  aUowed  to  be  brouffht 
wp  for  re^examimation,  except  at  his  own 
tapenWy  efier  ktaring  been  twice  examined 
andeommktedfor  unsatisfactory  answers, 
when  there  are  grounds  for  expecting  a 
I     Mfiffoe^ory  exammaition* 

Mr.  Swetnston  stated,  that  this  was  a  petition 
of  a  baaknipty  againut  whom  a  fiat  had  been 
iaaned  in  Aagpxst,  1844,  and  who  had  been 
ahoriljr  afterwards  committed  to  York  Castle 
£ar  not  gnring  an  account  of  his  estate  to  the 
satiafiution  <tt  the  commissioner.  The  petitioner 
praved  tiiat  the  bankrupt  might  be  brought  up 
ana  again  examined  at  the  expense  of  the  as- 
signees, (who  had  only  about  10/.  from  the 
nrodvoe  of  the  estate,  and  who  refused  to  pay 
ma  expenses  of  b«ng  brought  up,  or  of  sendf- 
ing  a  commissioner  to  examine  him),  or  that 
he  might  be  brought  up  or  examined,  and 
the  expenses  defrayed  out  of  one  of  the 
bankruptcy  funds.  If  it  was  necessary  for  the 
benefit  of  the  creditors  that  the  bankrupt 
•houhi  be  examined,  as  the  learned  counsel 
contended  was  the  case  in  the  present  instance, 
the  bankropt  might  be  brought  up  and  ex- 
amined over  and  over  again,  and  the  commis- 
skmer  must  attend  gratis,  and  wait  for  his  fees 
until  future  assets,  if  any.  could  meet  them. 
B^parte  Qraham^  2  Bro.  C,  C.  48 ;  and  exparte 
CUktn,  18  Ves.  394.  The  latter  case  was 
almydy  in  p<»nt.  The  Lord  Chancellor  had 
jnM&ction  by  the  5  &  6  Vict.  c.  122,  ss.  86 
and  87*  to  order  the  payment  of  the  conunis- 
aioners  and  registrar's  travelling  and  other  ex- 
pensea  out  of  the  Bankrt^teg  Fund  Account. 

Mr.  Bagshawe  appeared  for  the  assignees  to 
resist  the  petition,  on  the  ground  of  gross  fraud 
en  the  part  of  the  banlmipt,  and  that  there 
was  no  reasonable  expectatioa  of  a  fuller  state- 
ment by  lum  of  his  estate  at  the  time  the  flat 
issoed.  The  bankrupt  might  certainly  be  ex- 
amined as  aften  as  he  chose,  but  it  must,  except 
in  extraordinary  cases,  be  at  his  own  expense. 
Smpxrie  Baxter^  Mont  k  Mac.  16,  21 ;  in  /Ae 
wuUUt  of  Stoekwin,fi  Ad.  k  £L  266 ;  Exgarte 
Cros9kg»  3  Dea.  &  C.  392,  and  1  Mont.  &  C.  40. 

Hie  Lord  Chancellor  said,  that  it  had  been 
held  m  the  Court  of  Queen's  Bench  in  this 
awe,tiiat  die  bankrupt  had  been  properly  com- 
mitted after  he  had  been  twice  i)reviou8ly  ex- 
amined and  committed  for  not  giving  satisfac- 
tory answers  to  the  commissioner  respecting 
his  jnuperty.  The  present  petition  contained 
BO  aUqgatioii  diat  he  could  or  would  give  any 
eAer  acooont  now,  nor  did  it  otherwise  appear 
Ait  he  would.  His  Lordship  did  not  think 
that  he  oii|^  uader  the  drcmnataades  of  this 


case,  where  no  better  result  of  an  examination 
could  be  hoped  for,  open  the  funds  formed 
under  the  Bankruptcy  Amendment  Acts  for  the 
purpose  of  defraying  the  expenses  of  such  a 
Dankmpt,  and  therefore  refused  the  petition. 


Masterman  v.  Lewia.    Nov.  13, 1847* 

INTBBPLBADBR   SUIT.— JUDOMBNT. 

The  IfonlCiUmctJfor  gave  a  formal  judgment 
in  this  matter,  to  the  effect  intimated  by  has 
lordship  in  his  observations  at  the  healing  on. 
the  21st  January  last.  The  arguments  and 
quasi  judgment  on  that  occasion  will  be  fouiid' 
reported  in  33  Lf^.  Obs.  353. 

His  lordship  directed  that  the  heir  at  law 
should  pay  the  costs  of  the  proceedings  in  the 
Masten  office. 


SUim  Cimrt. 
Vernon  r.  Thelhsson.    July28, 184/. 

PURCHASB  MONBY.— CBBDITOB's   SUIT.        ^ 

III  a  creditor's  suit,  the  court  wiU  not  shortem 
the  interval  interposed  by  the   ordinary 
practice  between  the  order  nisi  for  Uberty  , 
to  pay  purchase  numey  into  court,  and  the ' 
imiAtii^  that  order  absolute,  though  all  the  ^ 
parties  to  ihe  suit  consent. 
In  this  cause,  which  was  a  ersditor*s  suit, 
an  order  nisi  for  liberty  to  pay  purchase  money 
into  court  had    been  obtained  on  the  21st 

instant  ,     .,    , 

Mr.  Shebbeare  now  moved,  with  the  consent 
of  all  parties  to  the  suit,  to  make  the  order  ab- 
solute, although  the  full  interval  of  seven  days 
required  by  the  ordinary  practice  had  not  ex- 
pired :  but  ,      t^        . 

Lord  Longdate  refused  to  make  the  order; 
observing,  that  the  object  of  interposing  this 
interval  was  to  give  time  for  applications  to  be 
made  to  open  the  biddings,  and  that  in  a  cre- 
ditor's suit  the  parties  to  the  cause  were  not 
able  to  dispense  oy  consent  with  the  ordinary 
rule. 

Benson  v.  IforrM.    July  26  and  27, 1847. 

BILL  OP  SUPPLBMBNT. 

A  dtfendant  toabiUin  which  a  common  &-* 

cree  to  account  has  been  made,  mag  ask  bv 

way  of  supplement  for  a  decree  asfarwii* 

ful  default,  arising  out  of  matter  dsseooered 

by  Mm  in  the  Master^s  qfiee. 

In  this  caie  the  bill  was  filed  by  the  residuaty 

legatee  of  a  Mr.  Barrow  agunst  Mr.  Morrist  ms 

executor,  for  an  account.    The  bill  contained 

charges  of  wilful  default  against  Morris,  rad 

his  answer  contained  admissions,  upon  v^|^ 

a  decree  directing  an  account  as  for  wilful  Ab- 

fault  might  have  been  founded,  but  no  case  for 

such  a  decree  was  made  at  the  hearing,  and 

therefore  a  common  decree  only  was  taken. 


But,  in  the  llarttt%  oflfte^lliiteMMrt  fHdoir, 
who  was  made  a  defendant  in  respect  of  an 
annuity  given  her  by  thv  testator;  anil  wlkieb 
his  assets  had  |irovea  insufficient  to  pay,  dk- 
coyered  for  the  first  time  that  Morris  had  al- 
kywed  a  mortgap^e  for  1,0002L  behmfluff  to  the 
testator,  and  a  sum  of387<.»  seenrea  to  iiimrby 
a  promiasorjr  note,  to  reiiiafai  otrtatuinnji^  for 
dryears  afker  the  testator^  dealih,  and  that  m 
consequence  hia  estate  had  snstsaned  a  foss ; 
and  soe  now  filed  a  supplemental  bill,  allep^nff 
these,  tets,  and  asking  lor  a  deorsa  oader  which 
Morris  could  be  cmirged  as  for  wilful  de- 
fault. The  only  question  waa.  whedier  the  bill 
piopeily  be  made  suppkmeBtal  to  the 
'  suit,  or  whether  it  must  nai  bt  as  «i- 


WpMriMrfltot  if  M^tai^. 
Expartt  Morrison.    No7.  18,  1847. 


IKFANT.  —  PAYMENT    OF 
COURT. 


MONXY    OUT  OF 


Where  an  it^flmM, 
a  fund  in  eomrt^ 


M^fta  dividendtof 
residml  wMout  ike 


jwrUdietion  under  the  care  of  a  guardkm, 
the  comi  hm  mnltioniu  l»  ordei   ~'     ~  " 


Mr.  PHuum  and   Mr*  BMOeim   lor  the 


Mr.  Kindereley  anl  Mr.  ^ojfof^  for  Mr. 
Morria. 

Mr.  MmvtmdaU^  for  the  raaidoary  kgatea* 

Hodson  y.  BaU,  1  Phill.  177 :  SA^iW  ▼. 
Tawgood,  T.  &  R.  379;  and  Parker  v.  Con- 
stable, 13  Sim.  536,  were  refacVBd  to. 

The  Misf fer  of  tke  RolU  expMSsed  his  opi- 
nion, that  the  suit  was  properlv  supplemental, 
observing,  that  if  he  had  tiiougRt  the  frame  of 
the  present  bill  wrosfr,  he  should  hacfv  givBO 
the  plaintiff  leave  to^  a  new  bflL 


/ 


mMoriijf  l»  order  fie 
dimie^bepmdt9§he  0gleerrifike  eomrt -, 
in  tkit  country,  he  being  reywtfiftfc  Jhr ' 
tkeremiUmnee  qf  tkesmm  to  tkefififm 
guardian, 

Im  thia  eaaa  the  pstitiuaiJi  ««a  aK  Want 
reaiding  in  Aamnkm^  Har  mcis  had  aome 
lima  aiaee  died  inteaialu,  laamir  a  warn  of 
1,047<.,  which  waa  tnmamittad  hytheeansnl 
to  the  trtaaury,  6va  whanoe  it  waa  aub«- 

ridy  paid  lo  Sarah  Morrison,  tha  aiaier<iC. 
deceased,  who  took  out  lettsra  of  admias 
atradoo  to  his  cstala.    Sarah  Morriaoo  afcsti 
wards  paid  the  aura  of  4%ZL  into  court  aa  tW 
distribntiFe  share  of  tha  iafiuit  petitioMrt  smd.- 
the  iniant  now  oaiiled  on  the  oonit  to  deal  villi 
the  dividends  of  the  4R3I.;  pnyia^  aiso  fur 
the  appototment  of  a  guardian  in  tlua  lumiHij 
to  receive  the  same. 

Mr.  Sfvorf  appeared  lor  tha  petitiousr»  aud 
auggeated,  that  aa  the  iniant  waa  not 


Garder  v.  Qarder.    July  18, 1847. 

7fiTH  OROM  or  MAT,    1846.  —  aUWTtCU.  • 
TAXUffO  B1I.L  FUO  GOKVUaaU* 

ike  tunefrotn  which  the  three  aweav  rayusrsd 

bs  the  r^th  Order  of  May,  1845,  fo  eUnee 

between  the  notice  of  a  nwtion  to  takentitt 

■      pro  confesao  and  tke  motion  is  to  be  c 

pnted,  is  tke  date  of  tke  last  service  of 
)  the  notice,  (f  there  has  been  more  them  one, 
Mr.  WinstaiUey  moved,  that  the  bQl  in  this 
caae  miffht  be  taken  pro  confesso,  under  the 
76th  Older  of  May,  1845.  It  appeared  that  two 
days  alter  havinj^  served  the  defendant  with  the 
notice  of  the  motion,  under  an  order  for  sob- 
atitutioff  service,  Uie  phdntiff  again  served  him 
personuly.  Counting  from  this  personal  ser^ 
vice  there  wanted  one  day  to  the  full  Ume  of 
three  weeks  required  b^  the  order.  But  the 
full  time  waa  expired  if  the  reckoning  ware 
made  from  the  time  of  the  substituted  service. 
Mr.  Winstaniey  contended,  that  the  second 
asrvioe  left  tha  drat  unaffiBded ;  it  amonated  to 
nu  asore  than  talliog  the  deleadant  that  the 
plaintiff  persevered  in  the  intention  of  moving 
t»  taioa  the  biU  |wu  «sif/e8S0. 

Lord  Langdale  said  ha  thought  it  amonnted 
to  more;  the  (daintiff  had  not  relied  upon  the 
first  service,  me  bad  gone  and  served  the  de- 
feodant  personally.  The  defendant  must  con- 
aider,  that  for  some  reason  the  pluntiff  had 
'waived  thia  firat  aervioe.    The  practice  on  tak. 

f  in^  a  h&lproeonfesso  was  strict.  Ihe  plaintiff 
B^ght  have  told  the  defendant,  if  he  chose,  that 
he  intended  to  proceed  on  the  former  service, 
but  by  the  course  he  had  taken,  he  thought  he 
had  put  it  out  of  hia  power  to  make  the  present 

;  application. 


of  court,  and  waa  residing  out  of  the  luriadio** 
tion  under  the  care  of  a  guardian  in  Anariau^ 
the  proper  courae  a^ould  be  to  order  the  wf 
of  the  dividends  to  the  ofiioer  of  tti» 


court  here,  who>  would  be  rssponsable  Ibr  ikm 
proper  raasituuKe  of  the  mousy  to  dM  Aana-. 
rican  guardian.  Stq>hens  v.  Janmt  1  MaLd^- 
Keen.  627. 

The  Fioe-CiaaeeUbr  made  the  order  iuthalt 
form. 

Oowgk  T.  Bait,    Nor.  13, 1847: 
oowRTmoonoN  or  will.  —  ▼mtud  nmi* 

RB8T  IK  LUOAOY. 

Where  u  feafBlor  by  his  wUl  direeU  kis  frms^ 

teee,  st^eir  free  will  and  pleasure,  wifA-  . 

oaf  tke  ctmeent  ef  Ms  w^,  to  sett  mtd 

tMspoee  qfsuckjmrts  (^kis  messuages  amd 

tenemenis  by  Ms  wiU  given  to  her,  and  tut 

pay  vacA  parts  of  ^  mmdes  to  arise  from 

suek  sate,  not  eaceedsng  lOOl.,  to  eaek  of 

/kit  sens  for  sttting  tkem  up  in  business^  or 

for  swek  other  nurposu  as  kis  so{fe  skomUt 

tkifokfit :  HeM,  tiet  one  of  ths  sons  wk^* 

Ami  died  withmt  receiving  tke  1200/.  Ioo| 

u  vested  interest  in  the  same,  and  tkat  kit 

iegul  personal  represenUxttves  were  entntleet 

to  km  tke  sum  raised,  > 

John  Buk  by  his  will,  dated  the  fi«h  of 

June,  1819«  amongst  other  things,  devised  au 

follows :  "Whereas,  I  have  not  heretolbrs  }^ 

this  my  will  made  any  provision  for  laiaii^ 

a  particular  capital  or  sum  to  enable  my  aouu 

to  begin  and  carry  on  bustncas ;  and  wheranu 

I  may  not  have  sufficient  ready  mone][  ov 

stock  in  the  public  funds  or  other  secuntlaa 

to  pay  the  lencies  bequeathed  bv  me.   Nowk. 

H  my  win,  and  I  hereby  order  anaempowariUK 

trustees,  at  their  free  wUI  and  pleasure,  am 

without  the  consent  of  my  wife,  either  by  pub* 
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.^ 


le  sBctioB  €r  private  eoiitract»  lo  wll  aui  4m-' 
pose  of  such  part  ftf  my  sicisvagea  or  leae-i 
ments  and  premiaes  hereiiibefore  given  or  in- 
tended for  tht  benefit  of  my  eaid  wilie  for  tbe 
moat  waomkft»  and  best  price  tbat  can  be  ob- 
tained for  t^  aame,  and  to  pay  andb  parts  of 
tin  mouea  to  arise  from  sncii  sale,  not  ex- 
ceedii^  the  ann  of  200|||  to  each  of  my  said 
aana  for  setting  them  or  either  of  them  np  in 
^jUsiBesB*  or  wt  snch  other  porposea  as  my 
^^jnid  wife  shall  think  proper  and  most  benefi- 
cial for  my  said  sons/'  The  testator  died  in 
18S3,  leaving  three  children,  John,  Samuel, 
and  Hannah.  John  died  in  l^e  hfetime  of  the 
widov,  without  harbiff  any  mone^  raised  for 
his  benefit  noder  the  above  cknae  in  the  wiU. 
Thm  widow  was  still  alive.  The  persooal  re- 
piaaeulatives  of  John*  the  son,  now  filed  a 
MJ,  claiming  to  be  entitled  to  the  snm  of 
^JQOOL,  and  praying  that  the  same  might  be 
noaed  l^a  aaie  of  a  saffident  part  of  the  pro- 
perty. The  qneation  wsa,  whether  the  sum  of 
%OO0L  was  an  abaolnte  vested  gift  in  John 
Adt  the  son,  and  which,  on  his  dnth,  passed 
Id  hia  personal  representadves,  or  whsther 
vder  tne  words  a  discretionary  power  only 
waa  given  to  the  trustees  at  a  particular  time 
and  for  a  paxticnlar  purpose  to  raise  this  sum, 
and  John  Bnlt  having  died  withont  its  having 
been  rsised,  whether  it  did  not  fall  into  the 
jDBsidoe. 

Mr.  ShmH  and  Mr.  SHnion  for  the  trustees 
of  the  win  eomended  that  the  trastwaaen- 
iBciy  a  diacretaomuy  one  with  them ;  both  the 
tiDW  of  payment  and  the  amount  to  be  raised 
waa  left  to  them.  How  then  could  it  be  said 
that  the  pJaintifBi  werto  entitled  to  a  fixed  sum 
of  2,000? 
Mr.  BeikeU  and  Mr.  James  oontr^ 
Hie  Fice-CAoaeettor  said,  if  at  the  time 
iriien  the  testator  ^d  John  had  a  right  to 
say,  raise  the  sum  of  2,000^  and  pay  it  to  me 
fer  the  porpoee  of  enabling  me  to  set  up  in 
hmwifw,  or  as  my  mother  should  direct,  he 
tfupgfat  it  would  have  been  the  duty  of  tbe 
trastaes  to  raise  the  monev,  and  he  considered 
it  i|iiite  ridiculous  to  say,  because  they  had  not 
done  eo,  that  nothing  was  to  be  nused.  John 
had,  pHmd  fsae,  tlM  right  to  the  2,000/.,  un- 
lem  at  least  aome  other  aum  was  fixed  upon 
at  the  death  of  the  testator ;  had  John  been 
aiin^  he  coold  have  called  for  the  2,0002. 
Whatever  right  he  had  then  vested  in  him 
at  hia  death  went  to  his  legal  personal  repre- 
aenliftiTee,  and  though  the  trust  was  not  exe- 
cuted, yet  a  vested  right  remained  to  have  it 
execvted.  His  oninion  wss,  therefore,  that 
the  executors  had  a  perfect  right  to  call  upon 
the  tniatees  now  to  execute  the  trast  and  have 
dtt  %jaooi.  raised. 


r  T.  Homie.    Mich.  Term,  1847* 

■▼IDXNCK.— AltaWXR  OF  VKBrS  COTSBT. 

Where  a  married  womea  answered  jomtfy 

j     wUk  her  imsband,  in  a  smt  relating  to  tke 

f     wffi^s  separaU  estate,  tie  court,  in  the  a^ 

sence  ^  oi^  anUhnity  to  the  contrary, 

aOamed  tack  mntwtr  to  be  read  against  kef 


A  Bell  was  fikd  by  a  sotiotw  for  the  poi- 
poae  of  char gmg  the  separate  estate  of  a  mar- 
ried woaum  with  the  expenses  of  preparing  the 
settlement  of  such  estate.  In  the  course  ^  the 
hearing  it  was  proposed  by  the  plaintiffs  coun-^ 
Oil  to  read  the  wife's  answer  as  against  herseff. 

The  point  was  discussed  by  Mr.  K.  Pa;rAerand 
Mr.  Spurrier,  who  objected  to  the  admiBsibihty 
of  the  evidence  under  such  circumstances,  and 
by  Mr.  ^t^oai  and  Mr.  Foaa^,  who  pro- 
posed. 

The  Vice^Chaaceihr.  "  In  the  absence  of 
any  authority,  I  must  act  upon  my  own  no- 
tions of  the  principles  of  evidence.  Aecordioff 
to  those  notions,  the  answer  of  a  married 
woman,  with  whom  the  husband  does  join,  can 
be  read  against  her  in  a  suit  respecting  her 
separate  estate." 

(Before  the  Four  Judges.) 
In  re  Macey.^    15th  Nov.  1847. 

ATTORNXY.—STRIKING   OFF  THK   ROLLS. 

dreumstanees  under  which  the  court  refused 
to  rescind  an  order  for  striking  an  attorney 
qf  the  rolls. 
When  an  order  to  strike  an  attorney  off  the 
rolls  shall  be  made  at  any  future  time,  the 
judges  will  see  the  ordtrdeyedat  oneein 
court. 
The  rolls  are  to  be  produced  for  that  purpose. 
Lord  Deiuaea.  On  the  first  dav  of  this  term 
an  applicatikm  was  made  to  resdna  a  rule  made 
absolute  in  the  course  of  last  term,  directing 
that  Charles  Macey  should  be  struck  off  the 
roll  for  baring  been  guilty  of  an  attempt  to 
suborn  Jonah  WaUis  to  commit  perjury  in  an 
action  brought  by  one  Thomas  Wood  against 
the  late  Earl  of  Portarlington.  The  rule  was 
made  absolute  after  a  hearing  in  the  presence  of 
my  broUiers  Patteson  and  Erie  and  myself.  The 
motion  to  rescind  that  rule  was  made  before  the 
court  as  now  constituted,^  and  all  of  us  hare> 
therefore,  thought  it  necessary  to  look  into  all  ^e 
aflidarits  as  well  those  filed  as  to  rules  made  in 
the  cause  as  those  relating  to  the  rule  which  we 
are  now  asked  to  rescind.  We  think  the  n  ain 
fact,  on  which  the  rule  to  stryce  off  the  roll  was 
made  absolute,  to  have  been  completely  proved, 
although  the  statement  of  it  is,  in  several  par- 
ticulars, contradicted  by  affidavits,  and  though 
much  imputation  was  cast  upon  WalMs,  both 
as  to  his  i^neral  character  and  as  to  his  con- 
duct in  this  particular  case.  Macey  has  him- 
self admitted  enough  to  conriet  mm  of  the 
offence.  The  undisputed  facts  of  the  case  are 
these.  The  late  Earl  of  Pdrtarlington  employed 
Macey  to  defend  him  in  an  aetmn  brought  to 
recover  the  amount  of  a  certain  bill  of  ex- 
change. The  pleas  put  on  the  rscocd  were, 
that  the  money  had  been  won  by  the  plaintiff 
from  the  defendant  at  play,  and  tint  the  money 
lent  was  money  to  pay  the  loases  at  play  Uius 
incurred*    The  cause  stood  on  the  list  for  the 

*  See  ante,  p.  10. 

^  Lord   Denman   and   JustiMS    Colridge» 
Wigbtman,  and  Erie. 


M 
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Summer  Atsiies  at  Lewes,  and  Josiah  WaUis 
was  proposed  to  be  called  as  avntness.  Macey 
stated,  that  up  to  the  time  of  the  cause  being 
in  the  list  for  trial  he  had  no  evidence  to  sup- 
port the  pleas,  but  that  the  Earl  had  informed 
him  that  the  money  had  been  Irat  for  the  pur- 
poses stated  in  the  pleas,  and  Macey's  state- 
ment went  on  to  say  that  he  had  been  in  com- 
pany with  the  plaintiff's  attomejr,  and  Wallis 
who  was  his  clerk,  upon  the  evening  previous 
to  the  trial,  and  that  alter  separating  from  them 
and  retiring  to  his  own  bea-room,  it  occurred 
to  him  that  Wallis,  who  had  formerly  been 
the  clerk  of  Pyne,  the  Earl's  former  attorney, 
was  probably  acquainted  with  the  facts  men- 
tioed  by  the  Karl,  and  thereupon  he  wrote  thore 
facts  upon  two  slips  of  paper,  one  for  the  pur- 
pose of  showing  to  Walhs,  and  the  other  for 
the  purpose  of  instructing  counsel.  Here  it 
must  be  observed  that  Macey  afterwards  said 
that  Gill  had  told  him  from  whom  information 
might  be  drawn  as  to  the  matters  for  which 
the  money  had  been  lent,  but  hi ^  statement  did 
not  contam  one  word  to  show  that  the  Earl  had 
told  him  any  thing  as  to  the  knowledge  that 
Pyne  or  Wallis  had  upon  this  subji'Ct.  The 
paper  spoken  of  was  in  these  terms.  Here  his 
lordship  read  the  paper.*  (It  suggested  that 
Wallis,  when  the  clerk  of  Mr.  Pyne  had  known 
that  a  person  came  to  Mr.  Pyne's  office  to  dc 
mand  payment  of  the  bills,  and  on  being 
informed  of  the  intended  defence,  had  gone 
away,  and  no  action  had  been  brought  for  a 
long  time  afterwards.)  At  the  bottom  of  this 
paper  something  was  written  in  pencil  thus, 
**  Query  51."  Macey  had  gone  to  Brighton 
immediately  before  the  aspizes  in  company  with 
Rickards  and  Wallis,  and  he  did  not  deny  that 
when  after  breakfast  Rickards  left  him  and 
Wallis  together,  he  placed  this  paper  in  Wallis's 
hand.  He  admitted  that  it  was  intended  to 
intimate  to  Wallis  that  he  might  be  able  to 
give  evidence  which  would  afford  a  full  answer 
to  the  action  and  would  obtain  a  verdict  in  favour 
of  his  client,  the  client  of  the  attorney  who  pre- 
sented Wallis  with  this  paper,  a  verdict  which, 
up  to  that  time,  it  appears  that  the  defendant's 
attorney  had  no  reasonable  hope  of  obtaining. 
No  man  can  read  that  paper  without  believing 
that  it  was  an  offer  to  bribe  Wallis.  We  are 
clearlv  of  opinion  that  it  was  so.  The  counsel 
for  Macev  were  compelled  to  admit  tiiat  the 
court  could  not  arrive  at  a  different  conclusion. 
Let  us  aee  how  far  this  conclusion  was  sup- 
Dorted  by  circumstances.  The  motion  to  strike 
Macey  off  the  rolls  was  made  in  November, 
the  trial  having  taken  place  in  July;  the  affida- 
vits in  answer  to  the  motion  were  prepared  in 
December  and  January.  Macey  had  ample 
time  to  see  that  nothing  important  was  -emitted 
from  his  case,  yet  Macey  did  not  give  any 
answer  to  the  motion.  He  swore  that  he  did 
not  know  how  he  came  to  write  the  paper.  We 
do  not  give  credit  to  that  statement.  He  did 
not  then  venture  on  any  statement  that  the 
facts  had  been  at  the  time  forgotten  by  him  ; 
the  counsel  could  not  give  a  plausible  excuse 


*  See  ante,  vol.  34,  p.  389. 


for  the  paper  so  as  to  make  it  coosittent  with 
innocence  or  with  a  less  degree  of  guilt  than  that 
which    our    construction  put  upon  it.    The 
paper  is  not  pretended  even  now  to  have  any 
other  meaning.    With  this  dark  dond  around 
him,  with  his  memory  of  facts  defective,  with 
no  satisOactory  explanation  of  this  paper  offered* 
and  Wallis  being  by  him  represented  as  a 
needy  and  unprincipled  man,  we  are  required 
to  reverse  our  own  deliberate  decision,  and 
again  to  give  him  an  opportuni^  of  practising 
as  an  attorney.    He  womd  now  nave  us  believe 
that  Wood,  with  a  strange  candour,  admitted 
that  the  money  he  sought  to  recover  was  money 
lost  at  plav,  and  that  he  made  this  admission, 
not  upon  Deing  promptly  applied  to  by  Macey'a 
noble  client,  but  that  he  went  to  the  attorney's 
office  and  made  an  unnecessary  and  voluntary 
acknowledgment  in  the  presence  both  of  Pyne 
and  his  clerk.    Pyne  had  the  misfortune  to  be 
struck  with  paralysis  when  this  rule  was  applied 
for ;  he  has  now  recovered  from  the  attack,  and 
he  has  come  forward  to  make  the  fdlowiQg  re- 
presentation. He  says,  that  in  the  month  of  Dec* 
184 1,  a  person,  whom  he  did  not  then  know,  bnt 
now  understand  to  be  Coyne,  came  to  his  office 
and  conversed  with  him  on  the  subject  .of 
certain  bills  of  exchange  i^ven  by  the  Earij 
that  he  communicated  to  the  Earl  the  fact  that 
a  person  had  called  on  the  subject,  and  he  was 
led  to  believe  by  the  Earl  that  that  person  must 
be  Wood,  that  he  afterwards  again  saw  that 
person,  and  stated  to  him  that  the  Earl  refused 
to  renew  the  bills ;  for  that  the  money  secured 
by  them  was  money  lost  at  play  at  the  plain- 
tiff^s  house,  which  the  person  alluded  to.  ad* 
mitted,  but  said  that  the  Earl  ought  in  hononr 
to  pay  the  bill.    The  Earl,  however,  refused, 
and    Mr.  Pyne   informed   this    person    now 
known  as  Coyne  that  be  would  defend  the  ac* 
tion  on  that  ground.    Mr.  Pyne  is  enabled  to 
fix  the  day  of  this  conversation  by  an  entry -ia 
his  day-book,  and  knows   that   tlie   person 
pressea  for  a  renewal  of  the  bills  or  for  security 
Dv  an    Irish  judgment.     He   believes   that 
Wallis  was  fully  aware  of  the  fact  of  this  con- 
versation, and  was  present  at  one  or  both  of 
the  applications  so  made  by  Coyne.    In  Marcli 
1845  tne  Earl  brought  the  deponent  (Mr.  Pyne) 
a  writ  of  summons  in  this  action,  and  expressed 
his  intentions  to  defend  it,  and  gave  him  in* 
structions  accordingly ;  but  the  deponent,  on 
account  of  ill  health,  handed  it  over  to  Macejr* 
and  stated  to  him  at  the  time  what  had  occurred, 
and  deponent's  own  belief  of  the  improbability 
that  the  plaintiff  would  proceed  with  the  ac- 
tion, the  deponent  at  that  time  still  believing 
that  the  person  who  had  made  the  admissions 
to  him  was  Wood  the  plaintiff.    The  affidavit 
vouches  the  deponent's  belief  that  this  com- 
munication caused  and  led  Macey  to  entertain 
the  bend  fide  belief  that  Josiah  Wallis  was  fully 
aware  of  such  facte  as  would  make  out  a  com- 
plete   defence.      He   expresses    a    confident 
opinion  to  this  effect,  and  the  court  is  deaited 
for  this  reason  to  continue  Macey  in  his  prac- 
tice as  an  attorney.    If  Mr.  Pyne  thinks  thsit 
his  unfortunate  incapacity  to  speak  upon  this 
matter  when  it  was  first  moved,  allowed  ue  to 
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be  led  into  orrar,  1m  it  not  onljr  justifiable  but 
praieewortliy  for  now  attempting  to  correct 
that  emr.    We  do  not  assume  an  improper 
motive  in  bim  for  thus  coming  forward  with 
his  testimony,  but  we  roust  examine  his  evi- 
dence with  care  before  we  can  determine  to 
nndo  what  we  have  deliberately  done.    His 
statement  is  open  to  some  obvious  and  strong 
observations.    He  says  he  knows  the  time  of 
the  conversations  from  the  entrv  in  the  day- 
book.   The  time  is  not  material,  but  the  entry 
la   most   important;   it   might   show   many 
things,  such  as  whether  the  person  used  any 
name  descriptive  of  himself  when  became  to 
speak  on  this  matter,  on  whose  authority  he 
came,  and  whether  WaUis  was  present  at  one 
CNrbothof  those  interviews.    Wallis  is  stated 
to  be  the  clerk,  but  there  is  nothing  whatever  to 
show  that  he  was  present,  or  that  he  had  any 
knowledge  which  would  warrant  Mr.  Pvne  in 
the  information  he  described  himself  as  having 
given  to  Macey  as  to  these  supposed  facts,  or 
warrant  Macey  in  believing  that  Wallis  could 
prove  them.  It  is  possible  tbat^he  may  have  given 
mformatam  as  to  the  facts,  and  equally  so  that  he 
may  haveipven  it  without  sufficient  grounds  for 
doing  so,  but  then  it  follows  that  if  he  is  a  person 
who  makes  these  statements  to  an  attorney  whom 
he  is  instructing  to  defend  on  action  so  loosely, 
we  must  with  the  greater  care  examine  what  he 
now  alleges  u  a  transaction  so  long  past    llie 
Earl,  who  must  have  been  fuUy  aware  of  the 
importance  of  the  facts  thus  stated,  made  affi- 
davits declaring  that  the  defence  was  true  in  sub- 
stance and  in  fact,  but  without  making  the 
aligbtest  reference  to  the  facts  now  set  forth  by 
Mr.  Pyne.    And  there  were  affidavits  drswn  up 
to  be  sworn  by  the  Earl,  but  which  his  death 
prevented  him  from  swearing,  in  which  the 
truth  of  the  defence  and  the  fact  that  he  had  in- 
structed Macey  to  set  it  up  are  stated,  but  there 
is  no  attempt  even  to  insinuate  that  the  defendr 
.  ant  in  the  action  had  ever  made  the  admission 
now  relied  on  in  the  presence  of  Wallis.     But 
what  is  shown  by  the  conduct  of  Mr.  Macey 
himself?    According  to  the  circumstances  now 
stated,  he  became  the  attorney  for  a  defendant 
with  the  false  assurance  that  there  was  a  com- 
plete defence  which  could  be  proved  by  Pyne 
or  Pyne's  clerk.     It  is  a  striking  fact  that  he 
Aever  took  the  least  minute  nor  memorandum 
of  this  proof,  nor  of  the  means  of  establishing 
k.     Mr.  Pyne  believes  that  his  communication 
led  Hacey  to  entertain  such  -belief,  but  yet  it 
neter  occurred  to  Macey,  until  i^ter  he  had 
betfii  atrack  off  the  roll,  that  he  had  received 
such  a  tommanication.    On  the  contrary,  he 
pat  fdrth  the  statement  that  the  possibility  of 
prOTinf  tHe  case  by  Wallis's  evidence  occurred 
to  him  afttr  he  had  retired  to  his  bed.room, 
when  he  thought  that  Wallis  could  prove  what 
Gin  had  loformed  him.    He  acted  tiien  on  his 
own  specolfetioo  that  Wallis  had  probably  some 
knowledge  about  thebills.  When  it  isconsidered 
tkattheaffidavitof  Macey  was  drawn  upafterfull 
no^ce  of  the  question  to  be  considered,  we  are 
drawn  to  the  eooclosion  that  Mr.  Pyne  did  not 
give  ihe  iaformation  he  supposed.    Mr.  Pyne 
mmft  he  to  «rror  m  hit  belier  on  this  tatject. 


As  to  the  testimoniids  given  to  the  general 
character  of  Macey,  thev  are  pointed  to  this 
particular  transaction.'  The  respectable  persona 
who  pronounce  the  judgment  that  Macey  is  a 
man  incapable  of  offering  a  bribe,  would  no 
doubt  deny  that  he  could  write  the  paper  which 
is  undoubtedly  his. 

There  is  one  affidavit  which  we  must  now  no- 
tice, the  affidavit  of  Remmett.  That  affidavit 
amounts  to  this ;  that  Foster  had  told  him  that 
WaUis  had  said  he  could  prove  what  is  supposed* 
This  is  not  hearsay  but  the  echo  of  hearsay. 
Foster  was  also  to  make  an  affidavit,  and  is 
said  to  have  promised  to  do  so,  but  he  afteiw 
wards  refused,  on  the  ^pnound,  it  is  stated,  that 
his  employer  wished  him  not  to  do  so.  Why 
the  employer  expressed  this  wish  is  not 
stated.  We  wish  to  say  that  it  is  no  part  of 
the  duty  of  counsel  to  state  from  affidavits  any 
report  of  what  is  said  by  persons  who  are  not 
parties  to  the  proceeding,  except  for  the  mere 
purposes  of  fixing  a  date.  An  affidavit  of  A, 
that  B.  has  told  him  something  but  has  declined 
to  swear  to  the  truth  of  that  statement,  is 
not  important,  and  ought  not  to  be  presented 
to  the  court.  Such  matter  merely  distracte  the 
attention  of  the  court  from  the  real  issue.  But 
it  happens  here,  as  in  other  instences,  that  the 
statement  does  not  help  the  purpose  for  which 
it  is  produced.  If  true,  it  is  only  an  additional 
reason  why  the  striking  off  the  roll  was  war- 
ranted. Foster  is  represented  to  have  said  that 
Wallis  had  asserted  nimself  capable  of  proving 
the  conversation  spoken  to  in  the  affidavit,  ^nd 
that  Macey  had  declarad  he  could  make  out 
the  defence  if  that  conevrsation  should  be 
sworn  to.  No  doubt  anv  defence  could  be  sus- 
tained if  an  unprincipled  man  would  swear  to 
such  a  fact,  but  the  attempt  to  get  it  sworn  to 
without  any  knowledge,  whether  it  was  a  fact 
or  not,  is  the  very  offence  charged  against 
Macey.  We  think  that  therecannot.be  a|iy 
doubt  that  Macey  has  been  guilty  of  the  mis- 
demeanour for  which  he  has  been  ordered  to 
be  struck  off  the  roll  of  attorneys  of  this  court* 
This  penal  proceeding  is  the  consequence  of 
his  own  gross  misconduct.  We  trust  that  this 
will  be  a  warning  to  others,  and  will  prevent 
them  from  engaging  in  practices  of  this 
crinmial  nature ;  but  such  was  not  the  primary 
motive  of  our  judgment,  which  was  that  sueh 
persons  should  not  continue  to  practise  thdr 
profession  with  the  authority  of  this  court. 
Those  who  think  Mr.  Macey  unfortunate  only 
and  not  wrong,  may  employ  him  in  a  subordi- 
nate capacity,  but  we  think  that  we  cannot 
allow  him  to  remain  on  the  roll  with  honour- 
able men,  nor  hold  him  out  to  the  world  as  a 
person  fit  to  be  trusted  as  an  attorney. 

We  understand  that  Mr.  Macey  has  not  in 
fact  been  struck  off  the  roll,  notwithstanding 
the  rule  which  we  made  last  term.  We  do  not 
nowinouire  how  this  has  happened,  but  we 
direct  that  on  any  such  occasion  in  future^  the 
roll  shall  be  brought  before  us  into  court,  and 
we  wttl  see  our  ordec  at  once  carried  into  effect 
We  expect  it  to  be  done  here.  - 

Application  to  rescind  the  rule  of  last  Tsxm 
reliisid. 
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€iuua*i  Hitnib  Qnuttce  Court 

(Before  Mr.  Justice  WigfainiaD.) 

Warburg  y.  Read.    Trinity  Term,  1847. 

t:0«7RT    OF    MQVB81«.  —  JUMtOlCTIOK. — 
COSTS. 

An  ttctvm  was  ctmmenced  im  a  M^Mtisr  c^urt 
in  December,  1846,  Jor  a  debt  reeopermbie 
under  the  provisions  of  a  Court  of  Reptetts 
Act.  Notice  of  declaration  was  gioen  on 
the  2Sth  of  March,  1847,  on  which  the  de- 
fendant paid  the  debt.  The  Comrt  of  Re- 
quests Act  provided t  that  where  a  pt^ 

•  cofntnenced  proceedings   %n   the   super wr 

•  courts  for  a  debt  recoverable  under  the 
Court  of  Requests  Act,  he  should  have  no 
costs.  The  plaintiff,  however,  demanded 
6/.  17^.  costs,  which  not  being  paid,  hq 
signed  final  judgment  on  the  1st  of  Mag, 
and  issued  eseeution.  No  countg  court 
was  established  in  the  dutriet  until  March, 
1847 

A  motion  being  made  to  set  aside  the  execution 
and  enter  a^suggestion  on  the  roll  to  deprive 
the  plaintiff  of  costs, 


not  liave  anj  costs  by  reason  of  a  verdict 
in  his  favour.  It  further  appeared,  that  a 
county  court  had  been  established  for  the  kU 
of  Wight  district,  under  9  &  10  Vict  c.  95, 
on  the  22nd  of  March  1847» 

Bramwell  now  (7th  of  June)  showed  cause, 
and  contended^  first,  that  the  effect  of  the  pro- 
visions in  the  Court  of  Requests  Act  as  to 
costs  only  applied  to  cases  were  there  had  been 
a  trial,  and  it  had  been  ascertained  by  a  jury 
that  the  defendant  was  entitled  to  have  his 
cause  tried  in  the  Court  of  Requests,  and  the 
application  should  be  made  before  Judgment 
signed.     Calvert  v.  Everard,  5  M.  &  S.  501; 
Tidd's  Pract.  996.     Then,  the  Court  of  Re- 
quests Act  is  repealed  by  the  New  County 
Courts  Act,  9  &  10  Vict.  c.  95,  which,  by  the 
5th,  6th,  and  7th  sections,  repeals  all  Courts  of 
Request,  and  only  keeps  alive  proceedings  com- 
menced in  them  for  certain  purposes.     The 
rule,  too,  is  irregular,  as  it  does  not  go  to  set 
aside  the  first  judgment,  but  only  the  execu- 
tion.   Now,  where  a  party  complains  of  an 
irregularity,  he  must  go  to  tne  root  of  it. 

I^ell,  m  support  of  his  rule,  was  directed 
.  to  confine  himself  to  the  question  of  the  repeal 
HMtthat  as  the  plaintiff  had  commenced  his  of  the  Court  of  Requests  Act  by  9  &  10  Vict. 
action  in  the  superior  court  at  a  time  when  !  c.  95. 
he  u,ould  not  have  been  entitled  to  ang  costs,       Sewell.    First,  there  is  nothing  here  to  show 
he  could  not  recover  them  now  ;  for  theQ  Sf  ^  that  the  Court  of  Requests  Act  is  in  any  way 
10  Vict.  c.  95,  merelg  repealed  Courts  o/|  repealed;  for  the  9  &  10  Vict  c  95,  merely 
Requests  Acts  from  the  time  qf  the  esta-  |  gives  the  Crown  power  by  an  order  in  council 
bliskment  of  the  County  Courts  in  the  dis- :  to  order  in  what  districts  County  Courts  may 
tricts  where  the  Court  qf  Request  ejnsted.    j  be  held ;   and  then  this  court  will  not  take 
This  was  a  rale  obtained  by  ^cii^  on  the  i.iudicial  notice  of  an  order  of  council,  and  there 
37th  of  May,  before  Coieridge,  J .,  calling  onti^no  evidence  of  one  before  the  court;  but 
the  plaiotia  to  show  cause  why  the  execution  j  ^^^n  if  there  were,  the  Court  of  Requests  Act 
hercm  should  not  be  set  aside,  and  why  he  i  is  not  repealed  as  to  proceedings  m  it  pre- 
■hould  not  bring  in  the  |^  roll  to  make  the  existing.    The  words  of  the  act  are  by  no 
defendant  to  enter  a  svggestion  thereon  to  de-  means  a  positive  repeal  of  the  Courts  of  Re- 
frive  the  plaintiff  of  costs,  under  the  provisions  qucste  Act    ITie  present  case  is  one  of  a  pro- 
of a  Local  Court  of  Requeste  Act,  46  Geo.  3,  [ceeding  commenced  in  the  superior  court  at  a 
c.  66,  the  debt  claimed  being  under  5/.  ,  time  wnen  the  cause  of  action  might  have  been 

The  rule  was  obtained  on  affidavits^  disclee-  commenced  in  the  local  court,  and  if  it  had,  it 
ing  the  following  circumstances  :—llie  writ  of  { could  have  been  continued  in  the  Coimty 
smnunoBe  in  the  action  was  issued  on  the  1st  of  •  Court  under  the  new  act.    With  regard  to  the 


December,  1846,  and  claimed  a  debt  of  31.  6s, 
This  was  served  on  the  28th  of  March,  1847. 
On  the  29th,  the  next  day,  notice  was  given  by 
the  defendant  to  the  plaintiff  by  letter,  that  he 
resided  within  the  jurisdictton  of  the  Isle  of 
Wight  Coort  of  Bequests.  On  the  10th  of 
April,  aotiee  of  declaration  was  given,  vpon 
which  the  defendant  paid  the  debt,  which  the 
p^tiff  received,  but  claimed  4/.  iOs.  for  costs. 
This  the  defendant  refused  to  }>ay,  whereufion 
the  plaintiff  on-'  the  20lh  of  April  signed  judg- 
ment, and  on  the  1st  of  May  issued  a^ert 
facias  for  61.  I7s.,  under  which  the  sheriff 
levied  on  the  3rd,  and  sdd  the  goods  on  the 
13th.  It  also  appealed,  that  at  the  time  the 
action  was  commenced  the  defendant  was  re- 
sident at  Newport,  in  the  Isle  of  Viig^U  ud  so 
vat  within  the  jurisdictioa  of  the  Isle  of  Wight 
Oswt  of  Beqaests  Act.  There  was  also  the 
nsual  provisions  in  that  act,  that  m^iere  a  par^y 
.enmmenoed  an  actioii  in  the  aapenor  eouifta 
for  a  debt  recoverable  under  that  act,  he  should 


form  of  the  rule,  we  are  right  in  aeeking  to  set 
aside  the  execution.  This  was  done  in  Burbidge 
V.  Marvin,  12  M.  &  W.  8.  We  were  not 
damnified  until  the  issuins  of  the  execution, 
and  then  gave  nodce  immediately  to  the  sheriff. 

Car.  adv,  vuU^ 
Wifhtman,  J.«  (June  12,}  nve  judgment. 
In  this  caae  the  writ  was  issued  on  the  Ist  of 
December,  1846,  and  served  on  the  2Bth  of 
March,  1847»  and  iudgment  signed  on  the  20th 
of  ApriL    No  locsl  court  had  been  oonstituted 
under  the  provisions  of  the  9  &  LO  Vict.  c.  95, 
for  the  district  in  question^  till  the  22nd  lof 
March,  1847.    It  hat  been  aaid,  in  answer  to 
Mr.  8ewell*s  motion,  that  the  9  &  10  Vict  c.  9S, 
in  fact  repealed  the  pro^'iaiona  of  the  Court 
of  Beauests  Act.    By  this  act  (the  46   Geo. 
3,  c.  66,  s.  40,)  it  was   enacted*  >that  if  any 
actiDn  or  suit  for  any  debt  recoverable  by 
virtue  of  the  act  in  the  Court  of  Reqiaeata  M 
looammeed  in  any  other  court  whatever,  the 
pkiatiffahaU  not,  by  reason  of  a  verdact  in  iiil 


Qiue%*8}hm€hPt9etie9  0mrL'^SiiffnorComrtSi  Commm  Pleas. 


r,  k  cBiillid  to  mmt  cotts.  Now  tlMie 
k  ao  dottbl,  thai  vkea  ttm  aetion  wMeom- 
menced.  oamel^,  on  the  Ist  of  Deeembcr, 
1846^  tlM  diU  vu  noofwrnble  in  the  Court 
#f  Ra|nuu ;  aad  if  that  is  ao^  it  appMro  to 
motlMittlw  iikuHtiff  would  not  be  entitled  to 


I  on  jodmsBt  hy  defiuilt  on  verdict^ 
me.  Tne  decieion  in  BwMt^  ▼. 
)  afv|diei»  tbooi^  the  plaintiff  has  judg- 
hm  bf  defedit.  It  is  coneeded»  in  the 
case,  that  die  debt  was  within  the 
of  RoquBats*  Act,  unless  the  9  &  10 
¥ica.»  c  95,  eniirelf  superseded  that  court. 
It  aeems  to  me  that  it  doea  not  anperaede  the 
40th  ssction  of  the  46  Geo.  3,  c.  66,  because 
tfcat  applies  to  the  time  at  which  the  action 
was  commenced,  and,  for  aH  that  awean,  the 
debt  was  recorerahle  in  the  Court  of  RequesU 
^owB  to  the  2Siid  of  March,  18«7*  The  9  & 
W  VieL,  c  95,  doea  not  contain  an  abeohite 
;  (|nalified  repeal  of  the  Court  of  RequesU 
k  It  onlf  prondss,  that,  as  soon  as  a 
ooort  afaall  have  been  esUUished  in  a  district 
nndcr  the  act,  all  enactments  affection  its 
jniadk^n  sfaatt  be  repealed.  That  being  ao, 
it  aecBaa  to  mo  that  it  has  not  the  e£Fbct  of 
wpyMnw  the  46  Geo.  3,  c.  66,  so  far  as  to 
entitle  the  plaintiff  to  recover  his  costs  in  this 
c— ■■  The  Tuls^  tbersfote,  must  be  made  ab. 
aotaMa,  the  defendant  undertaking  not  to  bring 
mm  actioiL  Bule  absolute. 


BnUrooke  r.  Hood. 


Michaelmas  Tenn,  1847. 


OTAMP  ACTS. — DISTINCT    MATTXB8    IN  ONB 
INWrnnnSNT. — FURTHKR  CBABOX. 

A  deed  iy  wMek  m  eepffhM  eetmie  is  eommyed 
to  m  pmrehaser,  ami  oiso  «  wkartgage  is  se» 
emred  to  a  third  party  as  m  seeuriiffilr  the* 
mdammtx  t^tksfmrekase  meiMy,  is  not  an  ta- 
sirmmeni  eemtatmmg  several  dtsHnet  matters, 
wkkm  ikt  meanmf  ^f  the  IS  AnnOt  ^ee.  t, 
c.  9,  a.  34,  mad  therefore,  mat  habieto  more 
timm  one  deed  stamp  of  U.  I5s. 

A  second  and  saiseqnent  deed,  by  which  the 
smmse  estate  is,  by  a  cocenaot  on  the  part  cf 
the  morigagor,  charged  as  a  seemritg  to  the 
mortgageefor  a  farther  adoanee  of  money, 
is  ottljr  liable  to  the  proper  ad  valorem  da/y, 
being  only  a  farther  mortgage  charge  with-- 
w  the  nuaning  qf  the  Stamp  Act, 

This  waa  an  action  of  covenant;  and  at  the 
befare  PaUeson,  J.,  at  the  hst  Suffolk 
>  a  verdict  had  beoi  found  for  the  plain- 
tiff for  the  som  of  515/.  18s.  7d.  The  first 
OBont  m  the  declaration  set  out  an  indenture, 
dated  the  Idth  of  April,  1842,  which  recited, 
amonaat  other  thinga,  a  contract  of  sale  of 
eeftnin  copyhold  estates  to  the  defendant,  and 
namement  for  a  mortgage  of  the  said  estates 
by  tte  defendant  to  the  phdntiff  to  secure  400/., 
nkich  aaorl||pige  wna  to  be  carried  out  siniul- 
tnieotwly  with  the  purchase;  and  further,  that 
tvo  oHrmdersof  tho  estates  of  even  date  had 
hasn  paased,  the  one  to  such  uses  as  the  plain- 
tiffakonid  appoiat,  and  m  default,  to  the  de- 


ieiidant  and  hia  heirs,  and  the  other  to  the  uaa 
of  the  defendant  and  his  heirs^  subject  to  that 
made  to  the  plaintiff;  and  after  conveying  the 
estate,  it  contaioed  the  usual  covenants  of  title 
bv  the  parties  of  the  first  part  with  boih  tha 
plaintiff  and  defendant,  and  their  heirs,  &c.,  co- 
venants also  hj  the  defendant  for  the  payment  of 
principal  and  mterest  to  the  plaintiff;,  and  other 
usual  mortgage  covenants  and  provisos.  The 
second  count  set  out  an  indenture,  dated  die 
29th  of  April,  1843.  between  the  plaintiff  and 
defendant  only,  which  recited  that  the  4001. 
secured  by  the  former  deed  had  not  been  paid, 
and  an  agreement  by  the  pluntaff  to  advance 
the  further  sum  of  lOOl.  on  the  security  of  tho 
same  estate.  The  indenture,  as  set  out,  then 
contained  a  covenant  by  the  defendant  for  tha 
payment  of  the  further  sum  of  100/.  and 
interest,,  and  the  other  usual  mortcrage  co- 
venants and  provisoes.  Of  both  the  coye> 
s  for  psyment  of  principal  and  in- 
terest contamed  in  the  deeds  so  set  out, 
breaches  by  the  defendant  were  alleged  in  the 
dedaration.  The  pleas  were  non  est  factum, 
and  a  set-off.  No  admission  under  the  sur- 
renders appeared  to  have  taken  place.  When 
the  deeds  were  produced  at  the  trial,  the  first 
bore  a  1/.  15i.  stamp  in  addition  to  the  proper 
progressive  stamp,  and  the  second  deed  a  SOt. 
ad  valorem  stamp.  It  was  thereupon  objected, 
that  the3r  were  insufficiently  stamped,  and 
therefore  inadmissible  in  evidence.  The  learned 
judge,  however,  thought  otherwise,  and  recdv- 
ed  them;  and  in  order  to  reduce  the  damagea 
to  the  sum  of  103/.  3«.  7d.,  on  the  ground 
that  the  first  deed  had  been  improperly  ad- 
mitted in  evidence,  or  to  the  sum  of  412/.  15«., 
on  the  ground  that  the  aecond  ought  not  to 
have  bMu  so  admitted. 

Rouse  now  moved  for  a  rule  am.  Tho  first 
deed  contained  two  distinct  and  separate  mattera 
of  contract,  and  ought,  therefore,  to  have  borne, 
not  merely  a  stamp  in  respect  of  one  of  sudi 
matters,  (as  it  did,)  but  in  respect  of  both.  The 
objection  leats  entirely  on  the  IS  Anne,  sesw  t, 
c.  9»  s.  24,  which  provides,  that  where  any  one 
or  mors  of  tha  matters  or  thinga  chwged  with 
ip  duty  shaU  be  written  upon  one  piece  of 
parchment  or  paper,  tha  dutiss  shall  be  chsrged 
upon  every  one  of  such  auitters.  Tilsley'a 
Stamp  Laws,  357.  With  respect  to  the  second 
deed,  the  point  is,  tiiat  it  ougat  to  have  borne 
a  deed  stamp  of  1/.  15^.,  and  not  merely  an  ad 
oo/Dran  mortgage  stamp.  No  admission  of  the 
mortgagee  hiS  taken  place,  and  it  cannot  be 
considered  as  operating  only  as  a  further  mort- 
gage charge,  but  is  in  truth  a  distinct  oovauint 
by  the  mortgagor  of  the  copvhold  estate,  and 
therefore  within  the  principle  of  Haywood  v. 
Bibby,  II  M.  &  W.  812.  The  deed  could  not, 
it  is  submiued,  be  considered  as  falling  under 
the  definition  mortgage  in  the  Stamp  Act. 

Wilde,  C.  J.  It  seems  to  me  that  neither  of 
the  objections  is  well  founded.  It  is  not  ne- 
cessary to  say  that  objections  of  this  nature, 
which  are  set  up  with  the  intent  to  chaige  a 
party  with  stamp  duty,  reqiure  a  construction 
wihch  is  well  warranted   by  ths  clear   plain 
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language  of  the  ctatute.  As  to  the  first  objec- 
tion, it  appears  that  a  party  having'  agretfd  to 
become  tne  purchaser  of  a  copyhold  estate, 
procures  it  to  be  surrendered,  not  to  him  di- 
rectly, but  to  1^  person  appointed  by  htm,  by 
whom  the  amount  of  the  purchase-money  is 
.advanced,  to  be  held  by  the  latter  bv  way  of 
security  for  such  amount.  The  whole  of  the 
deed  taken  together  cannot  be  considered  as 
containing  distinct  transactidns,  but  only  one 
mode  of  wonking  out  one  transaction,  and  there 
is  no  good  ground  for  contending  that  it  fiiUs 
within  the  statute  of  Anne,  which  means  that  a 
party  shall  not  aroid  the  duty  imposed  by  the 
legislature  by  choosing  to  use  one  piece  of 
parchment  for  the  purpose  of  writing  on  it 
several  distinct  instruments.  As  to  the  second 
deed,  I  own  I  have  had  some  little  doubt.  The 
object  of  it  is  to  give  to  the  party  advancing  the 
purchase-money  a  lien  or  charge  on  the  copjr- 
nold  estate  for  the  futher  sum  of  lOOl.,  lent  m 
addition  to  the  400/.  before  advanced  to  pay  the 
price  of  the  estate.  Now,  what  is  to  be  under- 
stood by  a  mortgage  within  the  meaning  of  the 
Stamp  Act  ?  Some  instrument,  it  appears  to 
me,  by  which  a  party  seeks  to  charge  an  estate 
for  an  advance  of  money.  The  present  deed 
expresses  that  the  estate  shall  be  holden  as  a 
aecuritv  for  lool.  It  recites  the  previous  charge 
of  40o/.,  and  secures  the  100/.,  in  addition,  on 
the  same  estate.  I  think,  therefore,  it  falls 
within  the  express  terms  of  the  Stamp  Act  now 
in  force,  namely,  a  deed  of-further  charge,  and 
as  the  proper  ad  valorem  duty  has  been  paid, 
both  this  and  the  other  deed  were  properly  re- 
ceived in  evidence  at  the  trial. 

Coltman,  J.,  Maule,  J.,  and  Willkmu,  J., 
concurred. 

Rule  refused. 

C0iirt  0f  Cjrcl^rquer. 

Spindler   and   wife   v.    Grillett.      Nov.    12, 

1847. 

PROMIMOEY  NOTB. — PRB8KNTMBKT   WHBN 
NBCB88ABY. 

Where  a  promtssory  ttote  wag  payable  to  A. 
at  10,  Duaean  Street,  the  want  of  aver- 
mfftt  of  presentment  in  the  declaration 
keHt^be  fatal  on  general  demurrer. 

Thb  declaraliiMfc  was  on  a  promissory  note 
for  200/.,  payable  to  Ml ipe^  Jdiae  Hope,  at  10, 
Duncan  Street,  Edinburgh,  and  had  no  aver- 
ment of  presentment  there.  The  defendant 
demurred  generally,  and  the  point  wan  the 
want  of  an  averment  of  presentment. 

Addison,  in  support  of  the  demurrer,  sub- 
mitted that  the  note  not  being  negotiable,  a 
presentment  at  10,  Duncan  Street,  was  neces- 
sary, and  referred  to  Fleetwood  v.  Curley, 
Hob.  267;  Sanderson  v.  Bowes,  14  East  500; 
R.  V.  Stevens,  5  East  244  ;  Emblin  v.  DartneU, 
12  M.  &  W.  830;  Pearce  v.  Champlin,  3 
Dowl.  276. 

Needhamf  contriL,  contended,  that  at  in  the 
note  meant  of,  and  was  merely  a  description 
of  the  person,  and  not  a  designation  of  a  place 
of  payment,  and  that  a  presentment  waa  not 


necessary  in  the  case  of  a  non-negotiable  in- 
strument, and  referred  to  Wain  v.  Bei/ey,  10 
A.  &  E.  614. 

Lord  Chief  Boron.-^What  is  to  be  inferred 
from  that  case  is,  that  where  an  instrument  it 
not  negotiable,  an  allegation  of  readiness  ^to 
pay  it  at  all  times  if  produced,  is  no  answer'to 
the  action.  There  is  this  distinction  between 
negotiable  and  non-negotiable  instruments, 
that  in  the  case  of  the  one  not  caaable  of 
negotiation  as  the  demand  never  can  be  made 
by  a  third  party,  saying,  that  von  are  ready 
to  pay  on  the  production  of  the  note,  is  no 
answer  to  the  action. 

Alderson,  B.  The  difference  is,  the  one 
note  is  payable  to  the  person  named  only;  the 
other  to  any  one  who  produces  it. 

Rolfe,  B.  It  seems  strange  that,  if  a  per- 
son promises  to  pay  at  a  certain  place,  and  ia 
ready  to  pay  there,  he  should  be  liable  to  an 
action  without  a  demand  there.  If  the  note 
was,  I  promise  to  pay  on  application  at  10, 
Duncan  Street,  Edinburgh,  it  would  be  clearly 
necessary  to  apply  at  that  place ;  but  if  the 
custom  of  merchants  implies  that  from  the 
words  *'  at  10,  Duncan  Street,  Edinburgh,'*  I 
cannot  see  how  it  is  the  less  necessary  to  apply 
there. 

Needham  then  proceeded  to  argue  that  the 
allegation  in  the  declaration  that  the  female 
plaintiff  was  always  ready  and  willing  to  re- 
ceive the  amount  of  the  note,  **  according  to 
the  tenor  and  effect  thereof,"  amounted  to  an 
allegation  of  presentment,  as  it  waa  impossible 
for  her  to  be  ready  and  willing  to  receive  the 
amount  according  to  the  tenor  and  effect  of 
the  note,  unless  she  was  present  at  the  place 
designated,  and  cited  Ambrose  v.  Hopwood,  2 
Taunt.  61 ;  Hufam  v.  Ellis,  3  Taunt.  ^15. 

Addison  replied. 

PoUoch,  C.  B.  The  declaration  states  that 
the  defendant  promised  to  pay  Miss  Jesse 
Hope  at  10,  Duncan  Street,  Edinburgh,  200Z. 
three  months  after  date,  lliat  is  the  form  of 
the  note,  and  the  Question  now  to  be  decided 
is,  what  is  its  legal  effect.  It  appears  to  me 
that  the  note,  from  the  form  of^  it,  was  made 
payable  at  10,  Duncan  Street,  Edinburgh. 
Serjeant  Onslow's  act  does  not  apply  to  a  pro- 
missory note  of  this  description.  It  is  said 
that  there  is  a  distinction  between  negotiable 
and  non-negotiable  instruments.  There  is,  no 
donbt,  a  distinction  between  them.  Tlie 
note  not  negotiable  is  available  in  the  hands 
onlv  of  the  party  to  whom  it  is  made  payable, 
ana  therefore  the  loss  of  it  is  the  less  impor- 
tant ;  while,  in  the  case  of  the  negotiable  note» 
the  right  to  payment  is  vouched  by  the  pn>«- 
duction  of  the  instrument.  Where  the  con«. 
tract  is  between  the  parties  themselves,  the 
place  of  payment  is  more  likely  to  be  impor- 
tant than  where  the  negotiable  character  oF 
the  instrument  might  put  it  into  the  hands  oT 
other  persons  in  other  places.  Mr.  Needhmm 
contends  that,  a  demand  at  the  place  must  be 
inferred,  because  the  declaration  alleges  tluit 
the  pluntiff  was  always  ready  and  willing  t^ 
receive  the  amount.    But  that  averment  doa^ 
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Mt,  m  1117  opnuon,  supply  tbe  want  of  aa 
averment  of  a  demand  at  the  place.  In  Huf- 
fm  y,  jBUw,  there  was  an  averment  of  a  de- 
mand of  the  pereon,  but  not  in  express  terms 
at  tbe  plaice ;  but  as  it  was  alleged  to  be  ac- 
owdittg  to  the  tenor  and  effect  of  tbe  instru- 
ment, the  House  of  Lords^  after  judgment  on 


a  sham  plea,  held,  that  that  must  be  taken  to 
mean  at  the  place,  as  otherwise  it  could  not 
be  according  to  the  tenor  and  effect  of  the 
instrument.  For  these  reasons  I  think  that 
the  defendant  is  entitled  to  judgment. 

Parke,  Alderson,  and  Rolfe,  Barons,  con- 
curred. 


ANALYTICAL  DICE8T  OF  CASES. 

RBPOBTKO   IN  ALL  THS  COURTS. 


ZafD  of  HaiifDasK. 

ALLOTMENT. 

1.  Becei^.—Stttw^.— The  acknowledgment 
by  a  banker  of  the  receipt  of  money  paid  as  de- 
posit upon  shares  allotted  in  a  joint-stock  com- 
pany does  not  re<}uire  a  receipt  stamp. 

Where  a  plaintiff  seeks  to  recover  back  the 
amount  of  Mposit  paid  by  him  upon  the  allot- 
ment of  shares  in  a  projected  joint-stock  com- 
pany which  is  afterwards  abandoned,  he  must 
gtre  in  evidence  the  letter  of  allotment  Clarke 
r.  Ckapluh  34  L.  O.  567. 

2.  Stem^.—A  party  applied  by  letter  for 
shares  in  a  project  railway  company,  and  re- 
ceived in  rraly  a  letter,  stating,  that  ten  had 
been  allottea  to  him,  and  that  he  must  pav  the 
deposit  into  a  banker's  named  by  a  certaiof  day. 
or  the  committee  might  cancel  the  allotment : 
HeU^  that  these  letters  were  admissible  in  evi- 
denoe  without  a  stamp.  VoUane  y.  Fletcher, 
34  Lk  O.  698. 

And  see  DepoeUsn 

AflSIGNMKNT   OP   SHARKS. 

LiahiUty  cf  assignor, — Want  of  interest,— 
A,  and  B.,  on  behalf  of  themselves  and  all 
oUier  shareholders  of  a  company  provisionally 
registered,  except  the  defendants,  filed  a  bill 
against  18  of  the  managing  committee,  for  an 
account  of  the  expenses,  and  for  the  division 
thereof  rateably  on  each  share,  and  for  a  return 
of  the  residue  to  the  shareholders,  and  also  for 
payment  of  the  deposits  on  shares  reserved  by 
the  defendants,  and  that  they  might  be  decreed 
to  make  good  all  loss  occasioned  by  their  mis- 
management, and  also  for  an  account  of  the 
ass^  and  debts  and  liabilities,  and  for  a  re- 
ceiver and  injunction. 

To  thin  bill  one  of  the  defendants  pleaded  in 
bar,  that  B.  had  assigned  his  share  and  interest 
to  C.  . 

HeU  that  the  plea  was  good  in  substance, 
inasmuch  .as  a  state  of  circumstances  which 
would  prevent  B,,  if  sole  plaintiff,  from  obtain- 
ing relief  at  tbe  hearing  would  not,  on  account 
ef  A.  having  a  present  interest,  sustain  the  bill 
against  a  demurrer. 

That,  although  the  plea'  admits  the  allega- 
tiona  of  a  bill  to*be  true,  yet  if  the  bill  do  not 
show  a  caae  under  which  one  plaintiff  would  be 
cnliUed  to  idief,  notwithstanding  the  assign- 
ment of  his  shares,  and  without  reference  to 
mfftKfT  plaintiff,  the  idea  will  be  held  good. 

Huitiio  caae  of  haoihty  being  made  by  the 


bill,  an  allegation  to  that  effect  raised  by  the 
argument,  and  only  arising  by  implication  from 
the  circumntances  stated,  will  nut  be  held  suffi- 
cient to  sustain  the  bill. 

That  B,  having  assigned  his  shares,  cannot 
in  the  character  of  trustee  represent  his  assignee 
C,  nor  the  absent  shareholders  on  behafi'  of 
whom  he  professes  to  sue. 

The  plea  in  this  case  being  too  general  in 
form,  and  not  sufficiently  detailing  the  particu- 
lar transaction  on  which  the  plea  was  founded, 
the  court  gave  leave  to  amend,  and  reserved 
the  costs.  Doyle  and  another  v.  Muntz  and 
others,  4  Carrow  &  Oliv.  422. 

See  Shareholder, 

BANKRUPT. 

Scrip  shares, — Proof  in  respect  of, — ^A  broker, 
by  order  of  a  customer,  purchased  certain  scrip 
shares  in  a  projected  company,  provisiona^y 
registered,  but  the  purchase  money  not  bavinff 
been  paid  on  the  settling  day,  the  broker  sola 
them  again  at  a  loss.  The  customer  having 
become  bankrupt,  the  broker  applied  to  prove 
for  tbe  loss,  but  was  refused  Dy  the  commis- 
sioner. On  application  by  petition  to  the 
Court  of  Review,  the  petitioner  was  allowed  to 
go  before  the  commissioner  to  establish  his 
proof.    Exparie  Barton,  4  Carrow  &  Oliv.  371. 

CALLS. 

See  Infant  Shareholder  j  Legaey  of  Shares. 

COVENANT. 

See  Injunction, 

DEPOSITS,  RECOVERY  OP. 

Rights  of  shareholders, — Fraudulent  nusrs' 
presentation:  —  Conditional  allotment.  —  New 
Mai.— Certain  persons  issued  a  prospectus  for 
a  railway  company,  stating  tbe  capital  to  be 
3,000,000/.  in  120,000  shares  of  25l,  each ;  and 
that  in  case  parliament  should  not  sanction  the 
undertaking,  the  money  deposited,  minus  the 
expenses  attending  the  project  would  be  re- 
turned. The  plaintiff  sent  a  letter  of  appli- 
cation for  shares  in  the  form  given  by  the 
prospectns.  To  this  letter  he  received  a  Mitten 
answer  allotting  him  60  shares,  but  condition- 
ally upon  the  deposit  being  paid  before  a  cer- 
tain day,  in  default  of  which,  the  shares  would 
be  forfeited.  Prior  to  the  day  fixed  for  pay- 
ment of  the  deposit,  the  committee  published 
an  advertisement  giving  notice  that  they  hi<d 
completed  the  allotment,  and  stating,  by  way  of 
apology  to  disappointed  appHcantSi  that  they 
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had  been  obliged  to  give  a  prefersBce  to  those 
locally  interested.  Evidence  was  given  that 
fjJaintiff  saw  tUs  advertisement,  and  that  he 
subsequently  paid  his  deposit.  Notwithstand- 
ing that  application  had  oeen  made  for  120,000 
snares,  58,000  only  were  allotted.  Afterwards 
the  plaintiff  executed  the  subscription  deed, 
which  gave  power  to  the  committee  to  pay  the 
expenses  out  of  the  depoaits.  The  f  lainaff  at- 
tended a  meeting  of  shareholders  on  15th  Dec. 
The  deposits,  except  400/.,  being  expended,  and 
there  being  no  funds  for  making  the  necessary 
parliamentary  deposit,  a  resolution  was  pro- 
posed for  a  further  allotment  of  shares.  The 
pluntiff  objected,  and  moved  as  an  amendment 
that  the  deposits  should  be  returned.  This 
amendment  the  chairman  did  not  put  to  the 
meeting.  The  undertaking  was  afterwards 
abandoned.  The  plaintiff  brought  an  action 
against  one  of  the  managing  committee  to  re- 
cover the  money  he  had  paid  as  a  deposit  on 
the  shares  aUotted  to  Imn. 

Heldf  1st,  That  there  was  no  contract  bmd- 
ing  on  the  plaintiff,  the  allotment  being  in  a 
companv  having  a  less  capital  than  that  in 
which  snares  were  applied  for,  and  the  letter  of 
aUotment  also  being  conditional,  and  not  a 
simple  acceptance  of  the  plaintiff's  proposal. 

2ndly,  That  the  evidence- warranted  the  jury 
m  finding  that  there  was  a  fraudulent  misrepre- 
aenlation  by  the  advertisement ;  and  that  the 
mssrepreeentatkm  so  made  was  a  material  in- 
ducement to  the  plaintiff  to  pay  his  money; 
csansequently,  that  the  subscription  deed  was 
no  answer  to  the  action. 

ardly.  That,  no^thstanding  the  plaintiff's 
attendance  at  the  meeting  of  the  ISth  Dec.,  he 
was  in  a  condition  to  maintain  the  present 
actioiL 

4thlv»  That  the  absence  of  any  oiunion  by 
the  judge  at  the  trial,  whether  the  notice  of  ap- 
plication and  allotment  did  or  did  not  constitute 
a  binding  contract,  was  no  ground  for  a  new 
trial,  that  being  a  ouestioa  of  law  for  the  court, 
and  not  of  fact  for  tne  jury.  JVontner  v.  Shairp, 
4  Carrow  &  Oliv.  542. 

DKVIATION. 

SeePiosf  dq^asUed. 

I  mBBCTOBa*  P0WKR8. 

Fkdgiag  funds  for  orofeeis  not  amthmiMtd 
hy  their  act,— Assent  qfmajoriiff  mat  hsmdimff  an 
minority, — Affidavit.  —  ififiiiiefioii. — ^The  man- 
aging (firectors  of  a  railway  company,  with  the 
view  of  increasmg  the  traffic  on  their  line, 
entered  into  a  contract  with  a  steam  padnt 
company,  that  they  would  guarantee  we- pro- 
prietors of  the  steam  packet  eompany  a  mini- 
mom  dividend  of  5  per  cent,  en  their  paid'>iK> 
capital,  until  the  company  sfaonld  be  dissolvvd, 
and  that  upon  a  dissMution,  the  whole  paid-up 
capital  should  be  returned  to  the  shardioldeiB 
in  exchange  for  a  transfer  (d  the  asscta  wad 
properties  of  the  steam  padtet'eenmany. 

One  of  the  shareholders  filed«  bitt  on  behalf 
ti  himself  and  all  other  ebarehoWew  wlbo 
chould  coatribnte,  except  the  diftctora,  ajjaintt 
the  company  and  the  directors,  and  obtained 
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an  ii^netion  eaparieio  leatrainthe  i 
of  the  contract. 

HeM,  on  fnetiMi  to  tfaaohre  tUa 
that  an  objection  for  want  of  pnttes  to'a  suit  so 
framed  was  not  ssstainafale.  That  directoia 
have  no  right  to  enter  into,  or  to  pledge  the 
fends  of  the  company  in  suppott  of  any  prefect 
not  pointed  out  by  their  act,  although  such  pro- 
ject may  lend  to  increase  the  traffic  upon  the 
nulway,  and  may  be  assented  to  by  the  ma- 
jority of  the  shareholders,  and  the  object  of 
such  project  may  not  be  against  public  policy. 
That  acquieacence  by  sha^holders  in  a  project 
for  however  long  a  period,  affonU  no  presump- 
tion that  such  project  is  legal. 

That  an  objection,  stated  by  affidavit,  and  re- 
maining unanswered,  that  the  plamtiff  was 
proceeding  at  the  instigation  and  reonest  of  a 
rival  company,  did  not  deprive  him  of  his  right 
to  an  injunction,  and  the  motion  to  dissolve 
the  injunction  was  refused  with  costs.  Colman 
V.  Eastern  Comnties  Railway  Omsftmy,  4  Csr- 
row  9c  OHv.  513. 

FOMBiON  aULWAY   COMPAlfr. 

Bubble  railway  company, — Drnnmrer^^Fo* 
reiyn  and  Bnalish  law, — ^A  purchaser  of  scrip 
in  a  projected  Spanbh  railway  company  AM 
his  bin  against  the  provisioBfd  eomottttee  of 
that  company,  praying  that  an  agfeemesa  wilb 
a  promoter  of  the  rmlwa^,  whereby  he  was  to 
receive  a  large  sum  out  of^  the  sabecnbed  funds 
of  the  company,  nught  be  dedared  void,  and 
also  praying  a  general  accomit  of  the  affaire  of 
the  company. 

The  biU  having  made  a  case  agunat  the  di- 
rectors from  which  it  would  appear  that  the 
scheme  was  a  fraud  upon  the  plaintiff,  and  that 
the  company  was  in  uct  a  buoble  company,  a 
demurrer  to  the  biU  for  want  of  e^ty  was  al- 
fewed,  on  the  ground  that  the  plaintiff  having 
made  out  a  case  of  fraud  against  the  defendants, 
he  was  not  entitied  to  the  detaQed  relief  sought 
hy  his  bill. 

Semble^  That  where  a  bill  contains  averments 
as  lo  the  effect  of  certain  articles  of  a  foreign 
law,  but  is  silent  as  to  others,  the  coort  ^iml 
presume  that  the  Ibreign  law  only  differs  from 
the  English  in  the  particulars  stated.  Harvey 
T.  CoUHt  and  others,  4  Carrow  8c  Ohv.  S87. 


INFANT  SHAEBaC 

ColZs.— The  plea  of  infancy  v  not  oTitsclf  an 
answer  to  an  action  for  ctSBa  on  a  railway  coca- 
pany  under  the  8  &  9  Vict.  c.  16. 

Qfuere,  Whether  to  an  aetion  for  calls, 
brought  under  that  statute,  any  other  defsiaac 
can  be  set  up  than  one  of  thoao  mealioaod  in 
the  27th  section  of  that  act  the  Pmpriaim^s 
qfthe  Cork  and  Bandom  Maikmy  CoMpasy  y. 
Cazenove,  34  L.  O.  464. 

XM4UNGXIOK* 

Cioaanamt.'^Legai  nfjkta.-^Bakm»qfis^m^. 
— Tlie  eourt  hriow  hnwaggrawtsd  an  laipiBMe- 
tion,  pendingthe  deciaifin  .of  aaaaa  aeaft  far  ^e 

opinioa  of  a  oonrt  of  law, 

Jkld,  hjF'Ladl  C^matiikor^tmwttAm  to  dis. 
solve  the  mjunction,  that  the  plaintiff's  equity 
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the  purchased  shares,  and  a  sufficient  sum  to 
cover  the  unpaid  calls  was  ordered  to  be  placed 
to  a  separata  account,  and  laid  oat,  and  the 
income  meanwhile  paid  to  the  persona  entitled 
to  the  general  residue,  Jacques  v.  Chambers, 
4  Carrow  &  Oliv.  499. 

MAIfAOINO   COMMITTEE. 

CredUaTt  odton  at  law  by, — Imjmnetion,^^ 
Derrmrrer, — ^A  bill  was  filed  by  L^  stating  him« 
self  to  be  a  partner  in  a  pfojected  company* 
(which  afterwards  failed,)  against  16  of  the 
manaf^ng  committee^  and  against  B,,  a  credi- 
tor-of  the  eompanjr,  who  had  commenced  an 
actM  against  /«•  tor  a  debt  due  by  the  com- 
paiqr*  praying  aa  injunction  to  restrain  tha 
action  brought  by  B,,  or  by  the  other  defend- 
ants in  his  name,  and  to  restraiir  the  committee 
from  distributing  the  assets  of  the  company* 
ejBeept  in  discharga  of  the  debts ;  and  praying 
that  all  proper  accounts  might  be  taken.  Tha 
defendant  JB»  demurred  for  want  of  equity,  for 
mukifiuiousness,  and  for  want  of  parties.  De- 
murrers overruled.  Lewie  v.  BiUmg  and 
Mere,  4  Carrow  &  CMiv.  414. 

PARLIAMSNTAIIY  DBPOSIT. 

1.  Injunction, — Amalgamation. — Jurisdiction 
ofCourt.—On  a  bill  filed,  supported  by  affi- 
davit charging  the  managing  committee  of  the 
Warwick  and  Worcester  Railway  Company 
with  misconduct  and  mismanagement,  the 
plaintiffs  obtained  an  injunction  export e  to  re- 
strain some  of  the  defendants  and  certain  other 
persons  not  defendants  to  the  bill,  from  acting 
on  an  order  for  pavment  out  of  court  to  them 
of  a  sum  deposited  by  them  in  the  name  of  the 
said  company ;  but,  on  motion  to  dissolve  that 
injunction,  it  appearing  that  a  portion  only  of 
the  sum  deposited  had  been  contributed  by  the 
Warwick  and  Worcester  Company,  and  the  re- 

,  __- mainder  by  two  companiea  witn  which  the 

fnae  te  Biakc  «B]f  prospective  order  as  to  any !  Warwick  and  Worcester  Company  had  amal- 
atber  insNeaUDent  in  tlM  event  of  the  one  pro-  gamated,  but  against  which  the  bill  sought  no 


depending  on  the  Ic|{al  effect  of  a  covenant, 
had  no  locum  etanA  in  a  court  of  equity  to 
spply  for  an  injunction.  That  in  cases  of  this 
ml,  it  is  the  duty  of  the  court  to  put  matters 
in  a  course  odetpl  inquiry,  in  order  to  establish 
die  vali^ty  of  the  le^  right  before  it  grants 
ID  injunction,  and  m  the  meantime  to  make 
snch  order  as  will  secure  to  ^ther  party  what 
he  may  nltimately  be  found  entitled  to. 

That,  aa  the  loss  in  one  case  could  be  ascer- 
tained, but  the  loss  in  the  other,  if  the  injunc- 
tion continued,  could  not  be  ascertained,  or 
compensation  fiven,  the  injunction  should  be 
^ssolved,  the  company  undertaking  to  pay  such 
aum  of  money  by  way  of  damage,  as  toe  court 
should  direct,  and  giving  security. 

\lliere  the  interference  of  the  court  depends 
on  a  diapuled  legal  right,  the  court  will  not  leave 
it  to  die  option  of  a  defendant  to  prepare  a  case 
or  not  aa  he  vaay  think  nroper,  for  the  purpose 
of  taking  the  opinion  of  a  court  of  law,  out  for 
its  own  aecuritv,  will  order  a  case  to  be  prepared 
to  be  settled  by  the  Master,  if  parties  differ. 
Bijfby  V.  Great  Weetem  Bailway  Company,  i 
Carrow  &  Oliv.  491. 

And  see  Directors^  Powerej  Managing  Com- 
mittee i  Parlkanentary  Deposits  Payment  of 
D^poeits, 

imyaBTMKJW'  OV  MONBT  IK   LAND. 

1.  Construction  of  8  ^  9  Viet  e.  18,  s.  80.— 
Gotsr^.— Under  the  8  ft  9  Viet.  c.  18,  s.  80,  die 
fiomt  is  n^horiaed,  upon  an  application  for 
that  purpoas^ia  fOiving  the  coats  attendant  upon 
the  jnvfslwifnt  of  moooy  in  two  distinct  pur- 
diases  of  land,  ualesef  it  should  be  shown  that 
aud^  iflveatment  was  not  a  desirable  one.  En- 
parte  Uartim,  34  L.  O.  463. 

2.  Where  a  sum  of  money  is  in  court  to  be 
iwpeated  i»  land»  the  coort  will  order  a  refer- 
I  aa  to  a  proposed  investment,  but  will  re- 


poaed  being  rejected.     Bxparte  Puw^frey,  re 
Qaford,  Worceeter,  and  Woherkampton  BaU- 
way  Company,  4  Carrow  &  Oliv.  490. 
X  On  m  peCitioo  for  inveetnaent  of  purcha^ 


relief.  Held,  that  the  injunction,  as  to  the 
portion  of  the  fund  contributed  by  the  Warwick 
and  Worcester  Company,  shoula  continue,  but 
should  be  dissolved,  as  to  the  portion  contri- 


of  lands  taken  by  a  railway  company,  |  buted  by  the  other  two  companies. 


and  payflB€SHt  of  dividends  to  tenant  for  lifie,  the 
eonit  will  not,  under  speaal  circumstances,] 
dispnaao  wkb  the  usnal  affidavit  of  the  petitioner 
nst^thegsodncasoftitle,  &e.  Re  Tke  East- 
ern Cmmtms  Benhsay  Cen^amy,  Enparte  Hal- 
Uek,  <Csanaw&  OUv.  498. 

LiSGACr  OF  SHARES. 

Liability  qf  testators  estate  for  unpaid  calls 
tiereom, — ^A  testator  who  at  the  time  of  his 
death  was  possessed  of  50  original  and  70  pur- 
chased shares  in  a  railway,  the  calls  whereon 
had  not  sU  been  made,  by  his  will  gave  30 
whole  ^area  in  the  aaid  railway  to  the  trustees, 
Sortfae  benefit  of  a  married  woman  for  life, 
Ttthoot  power  of  anticipation,  and  30  shares  to 
&,  96  original  and  5  purchased  shares  having 
Wn  allotted  by  the  executors  to  each  of  the 
ic«atees.  HeM^  that  the  testator's  estate  was 
lofale  to  pay  the  calls  on  the  origkud  and  on 


That  although  the  words  of  the  4th  section 
of  the  1  &  2  Vict.  c.  117,  are  imperative,  yet 
the  inherent  authority  in  a  court  of  equi^  to 
repress  fraud,  and  to  exercise  control  over 
trustees,  empowers  it  to  look  into  die  circum^ 
stances,  and  to  decide  whether  the  command  of 
the  legislature  ought  ot  ouffht  not  to  be  com^ 
plied  with .  Goodman  v.  De  Beauvoir  and  others, 
4  Carrow  &  Oliv.  380. 

2.  Injunction  notwithstanding  order  under  act. 
— ^An  order  was  made  by  the  Vice-Chancellor 
of  England,  on  petition  for  payment  to  certain 
persons  of  a  sum  of  money  deposited  on  behalf 
of  a  projected  railway  company,  in  compliance 
with  the  standing  orders  of  the  House  of 
Commons ;  but  on  bill  filed  stating  circum- 
stances which  would  render  it  improper  that 
such  payment  should  be  made,  an  imunction  to 
restrain  the  parties  from  receiving  the  sum  de- 
posited, was,  notwithstanding  the  order  granted 
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b}ryice-CluneenorKiiigKt*Bniee.    Caffofid!etd( 
V.  De  Bmrgk,  4  Canrow  &  01iv..3a6. 

PAYMENT  OF  MONKY   INTO  COURT. 

Mistake, — Jurisdietion. — ^The  assignees  of  J. 
and  B.,  (a  creditor  of  A,,)  made  opposing  claims 
to  a  sum  of  money  dae  from  a  railway  com- 
pany for  work  done  by  A,,  the  assigoeM  having 
Drought  an  action  against  the  company  to  re- 
cover it.  The  railway  company  pud  the  sum 
due  by  them  into  court.  The  assignees  pro- 
ceeded to  stay  their  action,  with  a  view  to  ob- 
tain the  payment  to  themselves  of  the  sum  in 
court,  whereupon  the  company  filed  a  bill  in 
eqtuty,  and  applied  for  an  injunction*  HMy 
that  this  was  not  a  case  for  the  interference  of 
a  court  of  e<I^ity.  Great  Western  RaUway 
Company  v.  Griops,  4  Garrow  8c  Oliv.  473. 

2.  Costs. — ^Where  a  railway  company  pur- 
chases land  settled  uoon  a  tenant  for  life,  with 
remainder  in  tail,  ana  the  purchase  money  is 
paid  into  court ;  on  an  application  by  the  tenant 
m  tail  in  possession  to  have  the  money  paid  to 
him,  the  court  is  not  authorised  by  the  44th 
section  of  the  act  in  giving  him  the  (;osts  of  the 
disentailing  deed,  or  the  other  costs  attendant 
on  the  payment,  out  of  the  purchase  money. 
Exparte  Langtony  34  L.  O.  610. 

PAYMENT  OF  DBPOStTS  OUT  OF  COURT. 

1.  Injunction. — Jurisdiction  of  court, — ^The 
provisional  committee  of  management  of  a  pro- 
lected  railway  (the  South  and  Midland)  were, 
by  the  subscription  contract,  invested  with  fiiU 
power  and  autnority  to  fix  upon,  and  from  time 
to  time  to  alter  and  vary,  the  points  or  places  at 
which  the  intended  railway  snould  commence 
and  terminate,  and  the  mtermediate  course, 
route,  or  line  thereof;  and  it  was,  amongst 
other  things,  a|jKed  that  they  should  have 
ample  power  to  Vrrv  all  or  any  part  or  parts  of 
the  undertaking  as  aescribed  in  the  paruamen- 
tary  contract  into  eflfect,  and  to  make  contracts 
witb  railway  or  canal  proprietors,  and  generally 
to  adopt  all  such  measures  whatsoever  as  any 
board  or  meeting  or  committee  of  management 
might  in  their  judgment  think  necessary  or  ex- 
pedient, or  might  be  advised  to  adopt,  and  par- 
ticularly to  apply  for  an  act,  &c. 

The  committee  having,  by  default  of  tbdr 
engineer,  failed  to  comply  with  the  standing 
orders  of  the  House  of  Uommous,  entered  into 
an  arrangement  to  amalgamate .  with  another 
railway,  compan]^  (the  Manchester  and  Poole) 
who  had  complied  therewith,  and  to  pay  in 
the  required  parliamentary  deposit  for  them, 
and  also  to  pay  them  8,000/.  on  account  of 
the  expenses  incurred,  which  payment  was  to 
form  an  item  to  the  credit  of  the  South  and 
Midland  Rulway  Company. 

The  sum  of  56,0001.  was  accordingly  depo- 
sited in  court  to  the  credit  of  the  Manchester 
and  Poole  Railway  Company  in  the  names  of 
three  of  the  directors  of  the  first  and  two  of 
the  last  mentioned  railway  company. 

Some  of  the  shareholders  in  the  South  and 
Midland  Railway  Company  having  protested 
against  this  arrangement,  filed  their  bill  for 


an  account  of  the  deposits,  &c.,  and  also  for 
an  injunction  to  restrain  three  of  the  persons 
in  whose  names  the  parliamentary  dnxwit  bad 
been  made  from  prosecuting  oi  order  which 
they  had  obtained  on  petition  for  payment  out 
of  court  to  them  of  the  sum  deposited :  Held, 
on  motion  for  an  injunction  in  the  teroisof 
the  prayer  of  the  bill,  that  the  committee  of 
the  South  and  Midland  Company  had  no 
right  to  destroy  the  individuality  of'^their  com- 
pany or  the  original  character,  rights,  and 
powers  of  the  projectors,  and  that  they  were 
not  justified  in  paying  the  money  of  their 
ce^^iit  que  trusts  for  an  in<kfinite  demand,  and 
so  as  to  form  an  item  of  account  between 
themselves  and  another  company. 

Injunction  accordingly  granted.  Oilbert  v. 
Cooper  and  others,  4  (Srrow  &  Oliv.  396. 

2.  Under  similar  circiimstances  to  those  set 
forth  in  the  preceding  case,  the  Lord  Chan- 
cellor granted  an  injunction,  but  without 
costs,  against  those  persons  only  who  were 
not  directors  of  the  original  company,  but 
refused  it  as  to  those  who  were.  An  order 
for  payment  of  the  deposits  out  of  court  t6 
three  of  the  directors  of  the  South  and  Mid- 
land  Company  was  accordingly  made  on  ano- 
ther petition  being  presented  by  them  to  the 
Lord  Chancellor  tor  that  purpose.  Lewis  v. 
Cooper  and  others,  4  Carrow^^  Oliv.  413. 

PBRMISSIVK  AND   COMPULSORY   P0WKR8. 

TMng    land,  —  Injunction,  —  Bwal    Com^ 
ponies. — The  defendants,  a -railway  company, 
obtained  an   act  for  midctng  certain  branch 
railways,  and  it  was  therebv  provided  that 
nothinp^  therein  contained  snould  extend  to 
prejudice,  diminish,  alter,  or  take  away  any 
of  the  rights,  privileges,  powers,  or  authorities 
vested  in  the  plaintifiTs  (also  a  railway  com- 
pany) under  their  act ;  but  all  rights,  privi- 
leges, and  franchises  of  the  said  company,  and 
all  the  powers,  authorities,  and  provisions  in 
the  said  laBt-mentioned  act  contained   were 
saved  and  reserved  to  them  as  if  the  defend- 
ants' act  had  not  been  passed;  so  always* 
nevertheless,  that  such  rights,  privileges,  firan* 
chises,  powers,  authorities,  and  provisions  be 
not  exercised  in  such  a  manner  as  to  prevent 
the  defendants  from  compulsorily  taking  and 
using  land  of  sufficient  breadth  to  admit  of 
the  formation  of  the  extensions  or  branches 
thereinbefore  authorised,  such  extensions    or 
branches,  however,  not  to  exceed  respectiv^y 
twenty-two  feet  in  breadth  at  the  levd  of  tlie 
rails,  with  sufficient  breadth  for  the  necesaoury 
slopes. 

The  plaintiffs  were  empowered  by  their  uct 
to  take  certain  lands  compulsorily,  and  also 
to  take  certain  other  lands  with  consent.  The 
defendants  had  power  to  take  compulsorily 
certain  lands  scheduled  in  their  act,  amongsi 
which  were  certain  pieces  of  land  which  *tlw 
pkuntiffs  had  purchased  with  the  consent  ol 
the  owners  suMequently  to  the  date  of  ^Ixc 
defendants*  act. 

The  defendants  gave  notice  of  their  inten^ 
tion  to  take  under  their  compulsory  power  i 
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,  of  the  pwees  of  land  pur- 
Snied  bf  the  plamtifi  tluui  ma  requind  for 
tbe  line  of  tlMur  railway  kt  atations*  See, 
wfaereapon  tho  plaintiffii  filed  a  bill,  and  ap* 
pbed  for  an  injunction  to  reatrain  the  defend- 
tnts  from  taking  more  of  their  land  than  was 
secesnry  Cor  their  line  of  railway. 
HM,  that  the  plaintiffs  having  occupied  the 

Grand  before  the  defendanto,  were  entitled  to 
Id  80  much  of  it  as  was  not  actually  wanted 
for  the  formation  of  the  defendant's  railway. 

Injunction  granted,  with  liberty  to  plaintiffs 
to  bring  an  action  to  try  the  legal  right.  Ltm- 
taster  amd  Cariisle  RoAway  Company  v.  Maty- 
port  amd  CarU»le  BaUway  Company,  4  Carrow 
and  Olir.  504. 

PLANK   DKP08ITBD. 

Dmation.'^Siandiny  Orders,-^ Datum  Une. 
— The  plaintiff  was  the  owner  of  a  house  near 
the  pnblic  road,  and  connected  therewith  by 
an  avenne  and  a  lodge;  a  railway  company 
deposited  plana,  &c.,  whereby  it  was  shown 
that  they  intended  to  cross  the  plaintiff's  ave- 
nue five  hundred  and  twenty  feet  from  the 
liK^e  under  a  brid^,  raising  the  level  of  the 
roadway  of  the  avenue  only  two  feet,  and  by 
means  of  a  cutting  fifteen  feet  in  depth. 

The  plaintiff,  relying  on  the  plans  and  sec- 
tions, did  not  oppose  the  bill  in  parliament, 
which  accordingly  passed  into  an  act. 

The  nilway  company  afterwards  gave  no- 
tice of  their  intention  to  deviate  from  the  ori- 
ginal plana,  and  to  make  their  cuttings  sixty- 
one  feet  nearer  the  plaintiff's  house,  and  to 
make  a  bridge  over  his  avenue  seventeen  feet 

On  appeal  from  the  Court  of  Session  in 
Scotland,  an  application  by  tbe  plaintiff  for  an 
interdict  to  prevent  the  company  from  cross- 
ing the  plaintiflTs  avenue  in  any  other  manner 
than  that  afaown  by  the  original  plans  refused, 
notwithstanding  it  was  shown  that  tb'*.  mea- 
sureoienta  in  the  original  plans  had  be.^  mis- 
rai^af^H  with  reference  to  the  datum  line, 
and  that  the  defendants'  cuttings  would,  ac- 
cording to  those  plans,  exceed  the  vertical 
powers  of  deviations  given  to  the  railway  com- 

Meld,  that  parties'  are  bound  by  what  it 
is  repreaented  on  the  deposited  plans  and  sec- 
tions BO  £ar  only  as  such  plans  and  sections 
are  incorporated  in  or  specially  referred  to  by 
thead. 

That  the  oonrt  inll  not  regard  what  is  done 
under  the  stand&ag  orders  of  the  house,  but 
viU  only  look  at  the  act  itaelf  . 

That  the  plans  are  binding  to  determine  the 
Wei  of  the  ndhray  with  reference  to  the 
datum  line,  but  not  to  tbe  surface  level  of-  the 
^ad  over  or  through  which  the  .railway  passes. 
Kortk  BriiUk  Rmlway  v.  Tod,  4  Carrow  and 
i^.  449- 

PBBUMINARY   BXPBNSB8. 

or  Iiow.  —  ParVief.'— The  phuntiff, 

n  sbardiolder  in  a  projected  railway 

bat  who  had  refused  to  pay  lOOi., 

*  by  the  executive  committee  as  his 


share  of  the  ezpensea  incurved,  filed  his  bill 
to  reatrain  a  creditor  of  the  company  from 
prosecuting  an  action  at  law  against  him  to 
recover  a  debt  in  the  bill,  stated  to  have  been 
assiffned  to  the  committee,  in  order  that  they 
might  use  it  as  a  means  of  compelling  pay- 
ment of  the  100/.,  and  also  to  restram  the 
executive  committee  of  the  company  from 
commencing  any  action  against  him,  or  part- 
ing with  the  deposits  in  their  hands,  except 
in  payment  of  the  liabilities  of  the  company, 
and  praying  that  accounts  might  be  taken  of 
the  assets  and  liabilities,  the  phiintiff  offering 
to  pay  what  might  properly  be  found  due  by  him. 

The  managing  committee  (all  of  whom  toge- 
ther with  the  creditor  were  defendants)  de- 
murred for. want  of  equity  and  for  want  of  par- 
ties :  Held,  that,  altiiough  a  plaintiff  may  have 
a  good  defence  to  an  action  at  law,  he  is  not  on 
thAt  account  precluded  from  proceeding  in 
equity  to  restram  the  action. 

Tfaiat  the  defendants  must  distribute  the 
assets  in  their  hands  in  discharge  of  the  liabili- 
ties of  the  company,  and  were  not  justified  in 
attempting  to  extort,  bv  means  of  an  action,  an 
arbitrainr  sum  which  the  directors  had  fixed  as 
plaintiff's  share  of  the  expenses.  Demurrer 
overruled.  Fernihouffh  v.  jR.  Leader  and  others. 
4  Carrow  and  Oliv.  373. 

PROMOTBR8  OF   RAILWAY   COMPANY. 

Gratuity. ^Agreement, — Demurrer.  —  Plain- 
tiff, the  promoter  of  a  railway  project, 
entered  into  an  agreement  with  a  committee 
formed  for  carrying  the  same  into  effect,  and 
consisting  of  13  persons,  (A.,  B.,  C.,D.,E., 
F.,  G.,  «.,  I.,  K.,  L.,  M.,  and  N.,)  that  he 
should  receive  1,500  shares  (deposit  free)  for 
promoting  and  launching  the  company,  and 
should  be  retained  as  their  solicitor  and  re- 
ceive the  amount  of  costs  Aid  expenses  in- 
curred when  there  should  be  aufficient  funds  in 
hand  for  that  purpose. 

A  subscription  deed  was  entered  into,  where- 
by all  the  members  of  the  original  committee 
(except  il.),' together  with  0.,  were  nominated 
as  the  provisional  committee  of  the  company, 
and  the  usual  powers  of  removing  and  filling 
vacancies  were  give^  them,  and  it  was  declared 
that  the  miajority  of  votes  present  at  any  meet- 
ing of  tbe  committee  should  bind  the  rest  and 
also  the  shareholders. 

The  provisional  committee  removed  J.  and 
K.,  two  of  the  members  of  the  original  com- 
mittee, and  nominated  P.  and  Q.  in  their 
places. 

The  tenns  of  the  original  agreement  were 
afterwards  varied,  and  when  varied  were  con- 
sented to  by  the  committee  and  entered  in  the 
minute  boolc  of  the  company. 

The  bill  was  filed  against  all  the  members  of 
the  original  and  provisional  committee,  except 
A.,  L,  and  K.,  for  the  specific  performance  of 
the  agreement  as  varied  for  restraining  the 
members  in  whose  hands  the  funds  of  the  com- 
pany were,  from  parting  unth  any  of  them  until 
plaintiff's  demands  had  been  satisfied,  acd  foi* 
a  de'daratibn  that  plaintiff  was  entiUed  to  a  lien 
thereon. 
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bfawes  until  the  daj  for  dedaringr  tint  optioB 
had  passed,  were  not  entitled  to  have  tbarai 
aMted  to  them  in  ezchaage  (or  thor  loan 
notes.  Bill  dismissed  widi  costs.  CmmpUU 
V.  London  and  Bnghton  BaUmmf  Compmif^  4 
Carrov  and  Oliv.  475. 
See  Amgnment ;  DepoaiU. 

STAMP. 

See  Allotment. 

TITHSa  COMPENSATION. 

Loudon  assessment,  how  consented,— Vnder 
the  Act  for  Tithes  in  LonHon,  (37  Hen,  8,  c.  12,) 
the  plaintiff,  rector  of  St.  O.,  was  entitled  to 
claim  2s,  9d.  in  the  pound  upon  the  rent  re- 
served, in  lieu  of  tithes,  on  idl  houses  in  his 
parish.  A  ndlwav  company,  under  the  powers 
of  their  act,  purchased  ana  took  33  houses  in 
the  snd  parish,  being  bound  by  the  33rd  sec- 
tion of  one  of  their  acts  to  pay  such  yearly  sums 
in  respect  of  such  houses,  according  to  the  last 
assessments  thereof  to  the  35tli  March  last,  as 
would  be  equal  to  the  loss  in  tiliies  which  the 
rector  might  sustain  for  want  of  occupiers  by 
reason  of  such  tddng. 

Held,  that  the  assessmlht  mentioned  in  the 
Railway  Act  does  not  necessarily  mean  the 
assessment  to  the  relief  of  the  poor,  but  refers 
to  the  annual  charge  which  tbe  rector  had  made 
at  the  time  mentioned  in  the  act  in  respect  of 
the  annual  value  of  the  house  as  fixed  by  agree- 
ment or  otiierwise  between  himself  and  the  oc- 
cupier. 

That  the  right  of  the  rector  to  clum  tithes 
was  not  limited  to  the  amount  of  the  annual 
value  which  at  the  time  of  taking  was  jKiyabk 
in  respect  of  the  houses  so  taken,  but  in  the 
event  of  the  companv  rebuilding  houses  pro- 
ducing a  larger  rental  than  tiiose  they  had  ori- 
ginally taken,  such  houses  would  be  liable  to 
a  new  assessment. 

That  where  no  agreed  annual  vahie  existed, 
the  sum  received  by  tiie  rector  for  tithes  must 
be  presumed  to  be  taken  on  the  real  annual 
value.  Letts  v.  BlackwaU  RaUway  Con^any, 
4  Carrow  &  OHv.  530. 
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The  bill  (among  other  tMngs)  charged  tbar 
the  etipuhtion  as  to  the  retainer  of  the  plaintifl 
as  the  solicitor  of  the  company,  had  been  long 
since  abandoned  by  both  parties. 

Held,  by  the  Vice-Chancellor  of  England, 
that  a  demurrer,  for  want  of  equity,  and  for 
want  of  parties,  be  overruled. 

That  an  agreement  containing  a  stipulation 
which  might  vitiate  it  becomes  perfect,  and 
such  as  a  court  of  equity  will  sanction  when 
plaintiffs  mutually  release  each  other  finom 
that  stipulation. 

Held,  by  the  Lord  Chancellor  on  appeal,  that 
tiie  demurrers  be  allowed,  on  the  ground  that 
the  bill  contained  no  allegations  to  show  Aat 
the  defendants  had  any  scrip  to  deliver,  but 
rather  statements  from  which  the  contrary 
might  be  inferred.  Columbine  v.  Chichester 
and  others,  4  Carrow  and  Oliv.  432. 

SCRIP  SHARES. 

See  Bankrupt. 

SHARBHOLDBRS,  ORIGINAL. 

Loan  Notes.—By  a  resolution  of  the  Lon- 
don and  Brighton  Rwlway  Company,  the 
directors  were  empowered  to  raise  300,000^. 
by  an  issue  of  loan  notes  payable  at 
the  end  of  5  years,  bearing  mterest  m 
the  mean  time  with  an  option  to  the  holders 
to  convert  them,  at  the  exfaralaon  of  not 
more  than  3  years,  into  quarter  shares,  under 
an  act  to  be  obtoined  for  that  purpose.  The 
directors  published  anadvertisement  to  the  above 
effect,  and  thereby  fixed  the  10  Feb.,  the  15 
April,  and  15  July,  for  payment  of  the  instal- 
ments of  the  sums  allotted,  and  interest  was  to 
commence  from  time  of  payments.  On  pay- 
ment of  the  whole  sum  the  company  delivered 
to  the  payer  a  loan  note,  whereby  they  oro- 
mised  to  pay  thej^earer  lOOl.,  and  interest  half 
yearly,  on  August  15  and  February  15,  and 
on  this  note  was  an  indorsement  stating  that 
an  application  was  intended  to  be  made  to 
parliament  for  an  act  under  the  terms  oi  which 
the  bearer  would  be  entitled  on  15th  Feb., 
1845,  provided  previous  notice  should  be  given 
to  convert  his  loan  note  into  quarter  shares  of 
the  company.  ,    ,      ,      v    j. 

An  act  was  obtained,  and  thereby  the  durec 
tors  were  en^wered  by  an  order  of  a  general 
meeting  to  raise  sums  sufficient  to  pay  off 
money  borrowed,  the  sums  raised  to  be  divided 
into  distinct  shares,  and  to  be  appropriated  as 
by  the  order  of  sudi  meeting  should  be  deter, 
mined.  By  a  general  meeting  the  shares  au- 
thorized by  the  act  were  ordered  to  be  raised 
and  allottea  among  the  holders  of  loan  notes  in 
the  manner  and  on  the  terms  directed  by  the 
act. 

The  plaintiffs  did  not  declare  their  option 
until  June  1846,  but  nevertheless  claimed  to 
have  shares  allotted  to  them  in  exchange  for 
their  loan  notes,  and  on  the  company  refusing 
filed  their  bill :  Held,  that  the  original  contract 
between  the  parties  was  not  varied  by  the  sub- 
sequent act  and  resolution. 

That  the  plaintiff's  not  baring  protested 
against  the  indorsement,  nor  given  notice  of 
their  desire  to  convert  their  loan  notes  into 


BUSINESS  OF  THE  COURTS. 
eiTf^e^ufr  at  9taur* 

Wednetddiy,  Nov.  17.  1847. 

Tbib  Court  win  hold  Sittings  on  Wednesday  the 
Ist,  and  Thursday  the  iod  December,  and  on 
Monday  tbe  6th  of  Deoember  next,  and  on  evei^ 
following  day  thenceforth,  uutil,  and  indudii^] 
Saturday  1 1th  December  next,  and  at  sech  Sittingi 
will  proceed  in  disposingof  the  business  then  pend^ 
ing  in  the  paper  of  Demurrers,  and  in  the  paper  oi 
New  Trials. 

FsBo.  Pollock.  E.'^H.  Aldkrson. 

J.  PAaaa.  R.  M.  Balfe. 

Central  Cdminxl  Court*    . 

TvB  Sessions  for  the  ensuing  year  will  take  plao 
on  the  following  days  :— 


Monday,  Not.  ««,  1847 
Monday,  Dec.  19 
Monday,  Jan.  3, 1848. 
Mooday,  Jan.  31 
Monday,  Feb.  28 
Monday;  April  S 


Monday,  May  15.  184€ 
Monday,  J  use  IS 
Monday,  J  uly  3 
Monday,  August  91 
Monday,  Sept.  18 
Mondav,  Oct.  SS 


DIGEST,    AND  JOURNAL    OF    JURISPRUDENCE. 


SATURDAY,  NOVEMBER  27,  1847. 


•*  Qnod  magiB  ad  nos 

Pertinet,  et  nescire  malum  ett,  aeitnmos." 

HORAT. 


OPENING  OF  PARLIAMENT, 
CONTEMPLATED     MEASURES 
LATING  TO  THE  LAW. 


RE. 


APPEALS  IK    CRI1IINAL  CASBS  AND  PROM 
THK  COUNTT  COURTS. 

HsR  Majesty's  speech  upon  the  open- 
ing of  parliament  contains  no  reference  to 
anj  proposed  measures  a£Pecting  the  admi- 
nistration of  the  kw,  but  it  is  very  currently 
reported  and  believed  in  legal  circles^  that 
a  bin  has  been  prepared^  and  is  to  be  intro- 
duced by  the  law  officers  of  the  Crown,  at 
an  early  period  of  the  session,  establishing 
a  court  of  appeal  in  criminal  cases,  and  also 
giving  a  power  of  appeal  to  the  superior 
courts  from  the  decisions  pronounced  by  the 


and  is  in  many  respects  imperfect  and  ols 
jectionable.      The    appeal  to    the   Home 
Secretary,  although  resorted  to  from  neces- 
sity, can  hardly  be  considered  constitutional, 
and  is  far  from  being  satisfactory  in  any  case. 
The  enormous  power  with  which  the  indi- 
vidual who  holds  the  seals  of  the  Home 
Department  is  entrusted  of  pardoning  con- 
victed criminals,  or  mitigating  the  severity 
of  their  sentences,  being  exercised  without 
any  disclosure  of  the  motive  groands,  or 
circumstances,  necessarily  lacks  the  sane* 
tion  and  support  of  public  opinion.     When 
we  hear  that  an  offender  is  pardoned,  or  a 
sentence  commuted,  we  know  not  whether 
the  result  is  to  be  ascribed  to  the  convic- 
tion that  the  alleged  offender  is  innocent, 
or  that  a  doubt  has  been  created  as  to  his 
guilt,  or  simply  that  the  applications  in  his 


judges  of  the  New  County  Courts.  So  far '  behalf  have  been  urgent  and  persevering  ; 
as  we  can  ascertain,  the  principle  of  both; or  when  we  learn  that  an  appeal  to* the 
ihe  proposed  measures  will  meet  with  all  j  Home  Secretary  to  reverse  a  sentence  has 
but    universal    approbation.     The   details  i  been  ineffectual,  how  can  we  be  sure  that 


will,  of  course,  require  the  exercise  of  great 
cireamspection  and  caution,  combined  with 
an  extensive  and  accurate  practical  know- 
ledge. 

As  may  be  supposed,  the  contemplated 
changes  stand  upon  a  totally  different  foot- 
ing. In  criminal  cases,  there  is  now  an- 
appeal  from  the  verdict  of  a  jury  and  the 
sentence  of  a  Judge  to  the  Secretly  of 
State  for  the  Home  Department,  and  in 
snch  cases,  when  any  cmestion  of  law  arises 
which  the  presiding  judge  conceives  admits 
of  any  reasonable  doubt,  it  is  usual  to  re- 
serve such  a  question  for  the  consideration 
of  an  the  judges.  Practically,  therefore, 
there  is  an  appeal  in  criminal  cases  upon 
eveiy  question  of  law  and  of  fact,  although 
that  appeal  is  not  granted  ex  debitojuatitue, 
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the  fiat  which  consigns  a  feUow  subject  to 
^ominy  —  perhaps  to  death — proceeds 
nrom  a  confidence  in  the  justice  of  his  sen- 
tence, or  an  ignorance  of  the  merits  of  his 
case  ?  The  system  of  private  appeals  to  an 
officer  of  the  executive  government  to 
correct  the  inevitable  misapprehensions, 
errors,  and  accidents  which  must  occasion- 
ally occur  in  the  administration  of  the 
criminal  law,  is  repugnant  to  the  spirit  of 
our  institutions,  and  is  liable,  if  not  to 
abuse,  at  all  events  to  abundant  miseon- 
struction.  Of  late  years,  we  have  reason 
to  believe,  that  applications  of  this  nature 
to  the  Secretary  of  State  have  increased  in 
number  and  urgency,  to  an  extent  and  de- 
gree which  interferes  materially  with  the 
performance  of  the   other   public   duties 


78 


Opening  of  Parliament. •^-^Contemplated  Meaeuree  relaimg  to  the  Law. 


winch  devolve  upon  this  exalted  fducdonarv. 
The  weight  of  responsibility  which  the 
system  now  creates  is  too  great  to  put  upon 
anj  man  who  is  sufficiently  impressed  with 
the  gravity  and  importance  of  the  duties  it 
imposes  on  him ;  a\id"  we  anticipate  allpo- 
litical  parties  will  concur  in  thinking  that  a 
measure  which  relieves  the  Secretary  of 
IState  from  the  necessity  of  considering 
appeals  from  the  criminal  courts — ^apart 
from  its  intrinsic  merits — cannot  fail  to  be 
beneficial  to  the  public  service.  The  re- 
servation of  questions  of  law  by  the  judges 
in  criminal  cases  is  also  open  to  objection. 
It  depends  altogether  upon  the  discretion  of 
the  judge  whether  he  will  reserve  any  par- 
ticular question  of  law  or  not.  Instances 
have  frequently  occurred,  in  which  judges 
have  entertained  no  doubt  upon  questions 
.of  law  which  have  ultimately  been  decided 
by  a  competent  authority  in  a  manner  ad- 
verse to  the  ruling  of  the  judge.  A  remark- 
able instance  occurred  not  long  since  on  the 
Western  Circuit,  when  several  persons  were 
actually  left  for  execution,  who  were  finally 
adjudged  not  to  have  committed  any  ofience. 
Even  when  a  question  is  reserved  by  a  judge 
&r  the  consideration  of  his  learned  brethren, 
the  decision  cannot  be  considered  alto- 
gether satisfactory,  because  the  reasons  and 
grounds  of  the  decision  are  not  publicly 
stated.  An  instance  has  recently  occurred 
which  furnishes  a  remarkable  example.  A 
person  named  Garbett  was  tried  at  the  Old 
Bailey  Sessions  in  the  present  year  for 
forging  the  acceptance  of  one  Booth  to  a 
bill  of  exchange.  At  the  trial,  the  counsel 
for  the  prosecution  was  permitted  to  give 
in  evidence  the  examination  of  the  prisoner 
4is  a  witness  on  the  trial  of  a  civil  action  at 
.the  previous  Kingston  assizes,  from  which 
it  appeared  that  the  prisoner,  under  com- 
.pulsion  of  the  judge,  had  made  certain  ad- 
missions all  but  conclusive  as  to  his  having 
written  Booth's  name  as  the  acceptor  of  the 
»bill.  The  prisoner  was  convicted,  but  judg- 
ment was  reserved  until  the  opinion  of  the 
judges  was  obtained  as  to  whether  the  evi- 
dence given  by  the  prisoner  at  Kingston, 
upon  being  admonished  by  the  judge  to 
answer  the  questions  put  to  him,  was  pro- 
perly received  against  him  on  the  criminal 
prosecution.  The  case  was  fully  argued  in 
Trinity  Term  last,  and  several  points  of 
great  importance  were  raised,  as  well  on  be- 
half of  the  prisoner,  as  by  the  counsel  who 
appeared  to  support -the  conviction.  It  was 
contended,  amongst  other  things,  that  the 
prisoner  ought  not  to  have  been  compelled 
to  answer  questions  of  a  criminatory  cha- 
racter, and  if  he  were  so  compelled,  that 


the  answers  given  by  him  could  not  after- 
wards be  given  in  evidence  on  a  criminal 
prosecution.   It  was  said  that  the  prisoner's 
examination  was  inadmissible, — 1  st,  because 
it  was  given  on  oath ;   2ndly,  because  he 
was  not  cautioned   before  answering  the 
questions  put  to  him  ;  and  3rdly,  because 
when  he  appealed  to  the  learned  judge  for 
protection,  he  was  told  he  must  answer  the 
questions,   so  that  his  answers  were  not 
voluntary,  but  given  under  duress.    On  the 
other  hand,  it  was  said,  that  although  the 
law  does  not  oblige  a  man  to  criminate  him- 
self, it  allows  him  to  do  so,  and  if  a  T^itness 
waives  his  privilege  he  binds  himself  to 
state  all  he  knows :   in  other  words,  that 
the  privilege  is'  to  be  silent,  not  to  garble 
facts  by  disclosing  a  part  of  them  only.    In 
support  of  these  various  propositions  a  host 
of  legal  authorities  were  cited  of  greater  or 
less  weight  and  applicability.     The  judges 
took  time  to  consider  the  questions  sub- 
mitted to  them  from  Trinity  Term  until 
Saturday  last,  when  it  was  intimated,  to  the 
parties  concerned,  that  a  majority  of  the 
jud^s  were  of  opinion  that  the  conviction 
could  not  be  sustained,  and  the  prisoner, 
who  had  been  in  custody  since  May,  was 
ordered  to  be  discharged.   No  reasons  were 
assigned  for  the  resolution  of  the  judges, 
nor  is  i£  usual  in  such  cases,  so  that  it  may 
never  be  authoritatively  known  upon  which 
of  the  points  raised  by  the  prisoner's  counsel 
the  decision  proceeded,  and  the  case  does 
nothing  to  settle  the  criminal  law,  or  render 
it  more  certain.     Such  a  state  of  things  is 
obviously  unsatisfactory,  and  we  confidently 
hope  to'find  this  defect  in  the  law  fairly 
grappled  with  and  overcome,  by  the  goveni- 
ment  measure  which  has  been  prepared. 

The  proposed  appeal  from  the  decisions 
of  the  County  Courts  is  a  substitute  for  no- 
thing. Where  the  judges  of  the  new  courts 
exceed  the  extensive  authority  conferred 
upon  them  by  the  statute,  (9  &  10  Vict, 
c.  9.5,)  the  superior  courts  will  interfere  by 
writ  of  prohibition,  and  this  proceeding  has 
been  adopted  in  several  cases  brought  under 
the  notice  of  the  courts  of  law  during  the 
the  Term  which  has  just  concluded.  When 
the  judges  of  the  County  Courts  confine 
themselves  within  the  limits  of  their  jurifi- 
diction,  let  their  decisions  be  ever  so  mon- 
strous, absurd,  or  unjust,  the  injured  party 
is  left  without  redress  or  appeal.  It  is 
scarcely  necessary  to  add,  that,  in  common 
with  nearly  every  person  who  has  consi- 
dered the  constitution  of  the  new  courts,  or 
had  any  opportunity  of  becoming  acquamted 
with  their  practice  and  proceedings,  we  deem 
it  desirable  that  such  a  state   of  things 
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thoold  be  pnt  sn  end  to  as  speedil  j  as  the 
fonns  of  parliament  will  pennit.  Let  us 
repeat,  however,  that  if  the  bill  for  the 
amendment  of  the  stat.  9  &  10  Vict.  c.  95, 
be  confined  to  a  proTision  affording  the 
suitors  a  power  of  appeal,  it  will  very  soon 
be  found  necessary  to  introduce  other  bills 
for  the  amendment  of  that  statute.  All  ex- 
perience attests,  that  a  tithe  of  the  errors  com- 
mitted by  a  judge  at  a  trial  can  never  after- 
wards be  remedied  by  the  decision  of  a  court 
of  appeal.  The  appointment  of  the  judges 
most  be  reconsidered,  and,  above  all  things, 
measures  must  be  taken  to  induce  respect- 
able, intelligent,  and  independent  profes- 
sional men  to  attend  the  new  courts.  The 
presence  of  practitioners  of  this  description 
affords  at  once  a  restraint  and  a  support, 
useful  to  even  the  best  judges,  and  all  impor- 
tant to  the  true  interests  of  the  public. 

NOTICES   OF   NEW   BILLS. 

To  extend  the  time  for  the  Purchase  of  Land 
and  completion  of  Works  by  Railway  Com- 
panifes. — Chancellor  of  Exchequer. 

For  the  better  Prevention  of  Crime  and 
Ootiage  in  certain  parts  of  Ireland. — Sir  Geo. 
Grey. 

To  amend  the  Laws  relating  to  Roman  Ca- 
tholic Charities. — Mr.  Anstey. 

For  the  further  Repeal  of  Penal  Enactments 
against  Roman  Catholics. — Mr.  Anstey. 

The  total  repeal  of  the  Punishment  of  Death. 
—Mr.  Ewart. 

Amendment  of  the  Coroners  Bill.  -^  Mr* 
Grantley  Berkeley. 

TAXATION  OF  SUITORS. 

Mr.  Romilly  has  given  notice  of  motion  for 
the  2nd  December  for  a  select  committee,  simi 
lar  to  that  of  Mr.  Watson  in  the  last  session. 

It  is  much  regretted  by  all  persons  interested 
in  this  important  question,  that  Mr  Watson  is 
not  in  the  house.  Mr-  Romilly,  however,  will, 
no  doubt,  ably  conduct  the  inauiry  into  the 
enormous  fees  in  the  Court  of  Cnancery ;  and 
we  hope  some  eminent  member  of  the  Common 
Jjkw  Bar  will,  as  far  as  possible,  sup]^:/  Mr. 
Watson's  place.  We  hope,  however,  that  the 
learned  gentleman  >vill  resume  his  seat  or  find 
another. 

PKIVATS  BUSINESS  OP  THE   HOUSE  OF  COM- 
MONS. 

The  House  will  meet  every  Wednesday,  at 
12  o'clock  at  noon,  for  private  business,  peti- 
tions and  orders  of  the  day,  and  continue  to  sit 
tin  6  o'clock,  unless  previously  adjourned. 

The  business  under  discussion  and  any  busi- 
ness not  disposed  of  at  the  time  of  such  ad- 
jonminenly  will  stand  as  orders  of  the  day  for 
the  next  sitting. 


STATE  OF  BUSINESS  IN  THE 
COURTS.— LEGAL   INTELLIGENCE. 


The  Term  has  concluded,  and,  as  we  an- 
ticipated, there  has  been  a  deficiency  of  new 
business  in  all  the  courts.  In  the  equity 
courts  there  was  an  unusual  degree  of  dul- 
ness.  The  Lord  Chancellor  has  been  pie- 
Tented  from  sitting  for  several  days  from 
indisposition,  and  the  Master  of  the  Bolls 
was  for  some  days  without  any  causes  ready 
for  hearing.  In  the  common  law  courts 
the  motions  for  new  trials,  in  cases  tried  at 
the  sittines  and  circuits,  occupied  the  first 
week  of  the  Term,  and  little  progress  has 
since  been  made  in  diminishing  the  arrears. 
The  Court  of  Queen's  Bench  and  the  Court 
of  Exchequer  have  appointed  lengthened 
Sittings  after  Terra,  under  Lord  Denman's 
Act,  (2  Vict.  c.  32,)  for  the  purpose  of  dis- 
posing of  arrears.  The  judges  of  the  Court 
of  Common  Pleas  have  also  deemed  it  neces- 
sary to  hold  additional  Sittings  for  four  days, 
as  the  old  New  Trial  Paper  in  that  court 
has  not  been  reduced  during  the  Term,  and 
there  has  been  a  considerable  addition  to  it 
in  consequence  of  the  number  of  rules 
granted  within  the  first  week  of  Term. 

A  trial  at  bar  is  appointed  to  take  place 
in  the  Court  of  Exchequer,  on  Friday  the 
3rd  December,  in  a  case  of  Buron  v.  The 
Hon.  Capt,  Denman,  which  has  been  long 
depending,  and  which  involves  the  legality 
of  proceedings  adopted  by  the  captain  of  a 
British  cruizer  in  the  supposed  performance 
of  duties  connected  with  the  suppression  of 
the  traffic  in  slaves  on  the  coast  of  Africa. 
The  trial  at  bar  was  fixed  at  the  instance  of 
the  Attorney-General,  acting  for  the  Crown 
and  representing  the  d^endant  in  the 
action. 

We  understand  that  there  is  to  be  a 
general  gaol  delivery  for  the  counties  of 
York  and  Lancaster  at  York  and  Liverpool^ 
to  commence  about  Saturday  the  1 1th  Dec. 
It  is  stated  that  Mr.  Justice  Patteson  and 
Justice  Coleridge  will  preside  at  York,  and 
Mr.  Baron  Alderson  with  Baron  Rolfe  at 
Liverpool. 

The  Lord  Chancellor's  illness  has  occa- 
sioned many  speculations  as  to  his  probable 
successor  in  the  event  of  his  lordship's  re- 
tirement from  continued  illness.  Lord 
Campbell,  Mr.  Baron  Rolfe,  the  Attorney- 
General,  and  Mr.  BomiUy,  have  been  all 
mentioned  as  holding  positions  in  respect 
of  the  government  which  would  render  their 
elevation  to  the  Chancellorship  not  im- 
probable. Lord  Cottenham's  expected  re- 
storation to  health  and  resumption  of  his 
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judicial  duties  ytSL  pafe  an  end  to  surnuies 
wlHcb  can  baTe  no  solid.  fbuodatioD».  «ad 
the  fulfilment  of  some  of  which  could 
scarcelj  be  regarded  in  any  other  light  than 
as  a  public  misfoitune. 

BANKRUPTCY  AND  INSOLVENCY 
LAW. 

It  is  a  very  singular  conftion  of  things 
to  find  merchants,  bankers,  and  traders 
meeting  together  in  the  vast  metropolis  of 
London  to  denounce  the  working  of  statutes, 
not  made  in  remote  times,  or  rendered  ob- 
solete bj  new  states  of  sodetj,  but  enacted 
within  the  last  few  years,  and  during  the 
influence  of  the  much-boasted  learning  and 
experience  of  our  numerous  law  reformers ' 
The  abolition  of  arrest  on  mesne  process 
and  the  various  changes  in  the  Law  of 
Debtor  and  Creditor  within  the  last  10  or 
12  years,  thus  end  in  a  loud  outcry  in  the 
dty  of  London  against  actis  of  parliament 
wmch  seem  to  have  been  passed  for  the  ex- 
press relief  of  fraudulent  debtors.  Attempts 
have  indeed  been  made  very  recently  to  re- 
trace the  erroneous  steps  in  the  important 
branches  of  the  Law  of  Bankruptcy  and  In- 
solvency, for  tbe  purpose,  on  the  one  hand, 
of  protecting  the  honest  and  unfortunate 
debtor  from  ruinous  expenses  and  harsh  op- 
pression ;  and  on  the  other,  affording  prompt 
and  efficient  means  of  coercion  against  tne 
reckless  and  fraudulent  speculator.  But 
these  efforts  have  been  hitherto  unavailing. 

An  active  and  influential  society  has  how- 
ever been  formed  amongst  the  commercial 
classes  for  the  purpose  of  effecting  an 
amendment  of  mat  ''crude  legislation'* 
which  has  throiy^n  so  much  discredit  on 
law  reform.  A  public  meeting  was  held  on 
the  22nd  instant  at  the  London  Tavern,  Mr. 
Masterman,  ^L  P.,  in  the  chair,  at.  which 
many  eminent  merchants  and  traders  at* 
tended. 

The  report  of  the  committee  was  read 
by  Mr.  Curtis^  the  solicitor,  who  is  Ho- 
norary Secretary  of  the  society.  Im- 
portant letters  were  read  from  Mr.  Com- 
missioner Fane,  and  from  the  Chambers  of 
Commerce  of  Manchester,  Hull,  Bristol, 
Norwich,  and  Greenock.  Mr.Forster,  M.  P. 
Mr.  Amory,  ^the  solicitor),  Mr.  Mitchell, 
M.  P.,  Mr.  Alderman  Sidbiey,  Baron  Roths- 
child, M.  p.,  Mr.  Manning,  Mr.  Hawes, 
Mr.  Travers,  and  other  gentlemen  of  emi- 
nence, addressed  the  meeting  in  support  of 
various  resolutions  for  carrying  out  the  ob- 
jects of  the  society. 

Hie  following  is  the  report  of  the  com 
mittae:-^. 


OEi  nmrn  comhi 

SFPBOTIM«  MX  AMBNOMSNT  0«  THK  hhW% 
BBLA.TIVB.  TO  BAN KM7PTCY  ABO  INSOI^ 
¥BNCY.. 

''  YouB  coBunittae  have  to  submit  to  tbeic 
sabscribers  and  the  commercial  public,  the 
fourth  report  of  their  proceedings  to  obtain  a 
reform  of  the  laws  relating  to  insolvency.  Thsj 
have  availed  themselves  of  tbe  early  meeting  of 
pariiament  to  call  a  pabhe  meelhig  to  consider 
.this  important  subject,  at  a  poriodwhen  Iha 
mercaotde  and  IndiBg  classes  aie  so  seveirigr 
suffering  from  the  depressed  stale  of  czedk  s 
beliering  it  to  be  an  appropriate  time  for  press** 
ing  upon  tbe  attention  of  the  lef^islature  and  the 
ffovemment  the  necessity  of  efficient  measures 
for  promoting  and  securing  tbe  interests  of 
commerce,  by  the  removal  of  those  fhcilStiee 
which  the  law  now  affords  to  dishsBest  and  im- 
provident debtors  to  iBJnre  and  fiequently  to 
rain  their  unfortuaate  creditors. 

"  A  .brief  outline  of  the  progresa  that  baa 
been  made  in  this  branch  of  legislation  since 
the  first  appointment  of  your  committee  in 
1842,  may  be  useful.  At  that  time  a  bill  for 
the  amendment  of  the  Law  of  Bankniptcy  had 
been  intnHlnced  into  the  House  of  Loras  by 
the  Lord  Chancellor  Lyndhurst.  Its  principal 
object  was  the  establishment  of  district  courts 
of  bankruptcy  throughout  the  country,  widi 
their  separate  commissioners  and  official  assiap^ 
nees,  similar  to  that  which  had  been  preriouuy 
existing?  in  London;  but  it  also  contained  theim* 
portant  provision  for  taking  from  the  creditors, 
and  vesting  in  the  commissioner,  the  power  of 
f^ranting  or  refusing  the  bankrupfs  certificate. 
The  numerous  interests  in  the  country  likely 
to  be  affected  bv  the  alterations  proposed  by 
this  bill  inducea  a  powerful  opposition  to  it, 
which  your  committee  were  successful  in  over* 
coming ;  and  also,  though  but  partially  only, 
in  introducing  provisions  for  the  fraudulent 
debtor,  and  for  better  securing  tbe  interests  of 
creditors,  which  had  so  materially  suffered  by 
the  then  recent  act  by  which  arrest  upon  meane 
process  was  abolished. 

"  The  general  indignation  which  followed  the 
reckless  legislation  of  the  7  &  8  Vict.,  known 
as  Lord  Brougham's  Act,  by  which  imprison^ 
ment  of  non-paying  debtors  owinfif  sums  under 
20/.  was  entirely  done  away  with,  caused  the 
re-appointment  of  your  committee,  for  the  pur- 
pose, not  only  of  getting  rid  of  this  direct  en-r 
couragement  and  reward  of  fraud,  and  other 
vice,  but  also  for  carrying  into  effect  the 
strongly  expressed  demand  of  the  commercial 
classes  for  nirtber  improvement  in  tbese  lawe. 

"With  this  object,  your  committee  intro- 
duced in  the  House  of  Commons,  in  the  session 
of  1846,  and  again  in  1846,  a  bill  caleubned  to 
cany  their  views  partiaUy  into  eflleot ;  but  the 
general  want  of  knowledge  on  this  SBbject  ps^ 
vented  theic  attainiBg  any  farther  ssanU  ttian 
the  alteration  of  the  SmaU  Debu  Ast,  towfasdh 
they  added  a  provisioB  of  tbe  highsat  impafft- 
ance,  viz.,  tbe  power  to  imprison  for  neblB 
under  20/.  which  had  been  contracted  in  fraud, 
wilful  extravagancer4»  improvidence,  such  im- 
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poioiiiiieiit  (sot  exoee&g  40  dajs)  aot  ope- 
rating as  a  release  of  the  debt. 

^  Your  committee  can  hardly  exaggerate  the 
Talne  of  the  principle  thus  admitted  and  legal- 
iied.  The^  comaer  it  tlM  taming  point  in  the 
progress  oflegislatioii;  am  are  to  be  punished, 
notbecaiise  tbey  are  in  dabt,  or  beeante  they 
cannot  pay,  but  because  they  have  been  guil^ 
of  aets,  wilful  and  mischievous,  by  which  the 
seeunty  of  commercial  property  is  endangered, 
lost,  or  annihilatedy  and  society  at  lai^e  har- 
asBod  and  baffled  in  the  needful  transactions  of 
commeroe.  This  great  principle  thus  esta- 
blished, «nd  furtbor  acknowledged  by  the 
CoBDty  Courts  Act,  it  is  the  object  of  your  com- 
aittee  to  extend  (by  regulations  of  wholesome 
stringency)  to  the  whole  law  of  debtor  and  cre- 
ditor, and  to  apply,  with  scrupulous  regard  to 
JDStioe,  to  all  insolvents  who  may  wilfully  be- 
oome  60  ;  and  it  is  their  full  belief  that  if  such 
ponsions  were  extended,  a  rapid  and  decided 
nnproveraflDt  in  the  habits  ana  opinions  of  the 
■nncantile  class  would  result;  and  that  those 
periods  of  commercial  ruin  which  destroy  the 
aaany  innocent  with  the  few  guilty  would  prove 
Ins  finequent  and  sev«'e,  ancC  in  the  end,  cease 
akogeOier. 

'*The  County  Courts  Act,  by  which  the 
Snail  Debts  Act  of  1845  has  been  carried  into 
effect,  is  a  further  advance  in  the  right  direction. 
JRdief  to  honest  men  claiming  ueir  own  has 
oeen  rendered  easier,  and  as  time  and  experi- 
enoB  diall  lend  theia:  aid  in  working  will  doubt- 
less become  mora  and  more  efficient,  and  its 
chief  defect — the  cost  of  procedure — ^be  re- 
doeed.  Justice,  under  an  efficient  administra- 
tion of  the  law  of  debtor  and  creditor,  must 
not  only  be  quick  and  ready,  but  it  must  be 
cheap,  or  there  will  be  a  denud  of  justice  to  the 
mnlutude. 

'^The  recommmdation  contained  in  the  re- 
port of  your  committee  of  the  16th  of  February, 
l^'^,  for  the  removal  of  insolvency  cases  from 
the  Court  of  Bankruptcy,  has  been  effected  by 
an  act  of  last  session,  oy  which  the  Insolvent 
Debtors  Court  has  now  jurisdiction  over  all 
applications  within  the  London  district,  whilst 
dioee  from  other  parts  are  assigned  to  the  judges 
of  the  New  Coimty  Courts.  This  has  but  very 
recently  come  into  operation. 

'*  Since  the  meeting  of  the  subscribers  in 
February  last,  your  committee  have  lost  no  op- 
portunity of  enforcing  on  members  of  parlia- 
ment and  on  the  public  the  declaration  of 
grievances  then  made.  They  have  presented 
petitions  to  both  houses  of  pariiament,  have 
advertised,  printed,  and  extensively  circulated 
essays  and  tracts  tending  to  develop  truth,  and 
to  instruct  the  public  mind,  and  to  urge  the 
demand  for  an  efficient  amendment  of  these 
laws ;  and  your  committee  have  much  pleasure 
in  acknowledging  the  valuable  assistance  they 
have  received  from  Mr.  Commissioner  Fane, 
wiiose  efforts  have  been  tmceasing  in  the  pro- 
mulgation of  correct  principles  on  this  subject. 

'"j^ie  only  attempt  made  by  the  government 
to  improve  these  laws  during  the  last  session 
was  toe  introduction  by  the  Lord  Chancellor 


of  a  bin  to  consolidate  the  existing  acts  rektiQft 
to  bankruptcy,  to  abolish  the  Court  of  Review, 
transferring  its  juiisdiction  to  the  Court  of 
Chancery,  and  to  reduce  the  number  of  oqoa- 
missioners  of  the  court.  Some  of  the  provi* 
aions  of  the  bill  of  your  committee  were  intro- 
duced, but  o^n,  which  they  considered  of  the 
greatest  importance,  wtreonnttad.  With  tha 
above  exceptions,  the  proposed  measure  was 
litUe  more  than  a  consolidation  and  re-enact* 
ment  of  the  present  laws.  The  mere  conaoli* 
dation,  however,  would  be  «  measure  of  gre«t 
value,  although  alone  quite  inadequate  to  the 
wants  of  the  commercial  classes. 

''  Greatly  dissatisfied  with  this  state  of  the 
question,  your  committee  made  the  strongest 
representations  to  the  government,  and,  after 
much  delay,  obtained  an  interview,  not  with 
the  Lord  Chancellor,  but  with  Mr.  Visard  and 
Mr.  Ayrton,  his  secretaiy  and  registrar,  the 
result  of  which  was  most  unsatisfactory,  your 
committee  being  unable  to  convince  tnoea 
gentlemen  of  the  truth  and  immediate  practical 
necessity  of  adopting  the  principles  of  legisla- 
tion so  often  insisted  on  by  the  commercial 
classes.  Under  these  circumstances,  your  com« 
mittee  was  obliged  to  seek  other  assistance,  and 
they  have  the  i^easure  to  report  that  Lord 
Ashburton,  whoee  experience  and  knowledge 
render  him  so  eminently  fit  to  judge  of  the 
principles  advocated  by  your  committee,  ex* 
pressed  his  hearty  concurxenoe  therein,  and 
promised  to  support  them  in  the  House  of 
Lords ;  and  the  Hon.  Kdward  P.  Bouverie, 
who  had  with  great  seal  and  quick  apprehen- 
sion kindly  undertaken  the  charge  of  the  com- 
mittee's bill,  agreed  to  bring  it  before  the 
House  of  Commons,  and  to  urge  on  the  go- 
vernment the  necessity  of  its  adoption.  Thie 
he  was  unfortunately  prevented  by  illness  from 
doing  until  the  dose  of  the  session. 

"No  further  steps  were  taken  last  session  by 
the  government  with  the  Lord  Chancellor  s 
bill ;  but  Lord  Brougham  succeeded  in  carry- 
ing a  short  but  a  questionable  act  for  the  abo- 
lition of  the  Court  of  Review,  transferring  its 
jurisdiction  to  the  Court  of  Chancery,  and  also 
for  the  removal  of  the  insolvency  cases  from 
the  Court  of  Bankruptcy. 

"  In  thus  recording  the  amendments  which 
have  been  made  during  the  last  five  years  in 
Uie  Law  of  Debtor  and  Creditor,  your  com* 
mittee  express  their  regret  that,  notwithstand- 
ing their  vigilance  and  labour,  so  little  has 
rMtlly  been  done.  But  it  is  their  opinion  that 
if  a  vigorous  effort  be  made  during  the  coming 
session,  more  may  be  accompUshed  than  during 
the  whole  past  period.  Great  subjects  of  con- 
troversy are  settled ;  there  is  time  for  practical 
measures ;  the  government  seems  honestly  in- 
clined to  legislaxe;  old  errors  have  been  ex- 
ploded, and  true  principles  have  been  seized 
by  the  "public  mind,  which  will  not  be  easily 
aoandoned  to  the  most  subtle  oratory.  The 
gigantic  losses  by  insolvency,  and  by  the  de- 
preciation in  value  of  commodities,  the  result 
of  an  almost  universal  disorganization  of  com- 
mercial society;  the  state  ot  distrust  and  alarm 
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that  peirades  the  nation,  no  man  daring  to 
tnist  big  neighbour— all  combine  to  render  this 
a  time  most  favourable  for  bankruptcy  reform. 
In  confirmation  of  these  views,  your  committee 
are  pleased  to  announce  that  the  first  advertise- 
ment for  this  meeting  was  followed  by  a  com- 
munication to  them  from  Mr.  Visard,  that  the 
subject  was  under  the  Lord  Chancellor's  con- 
rideration,  and  that  his  lordship  desired  to  re- 
cdve  information  from  the  traders  of  the 
country,  which  your  committee  cannot  but 
think  the  vacillating  course  of  legislation  during 
tiie  last  few  years  proves  to  be  necessary. 

"  Your  committee  beg  to  express  their  thanks 
for  the  attention  paid  to  their  representationA 
by  Lord  Ashburton,  and  for  his  kind  promise 
of  support  in  the  House  of  Lords ;  and  also  to 
the  Hon.  £.  P.  Bouverie,  M.  P.,  for  the  readi- 
ness with  which  he  entered  into  their  views, 
and  for  the  assistance  he  has  aflTorded  them. 

''Your  committee  submit  the  treasurer's 
statement  of  the  receipt  and  expenditure  of  the 
funds  since  the  last  meeting  in  February. 

'*  Your  committee,  in  conclusion,  most 
strongly  urge  the  necessitv  of  one  resolute  eflfort 
bteing  made  to  accomplisn  the  desired  objects. 
For  this  much  assistance  is  reouired,  demand* 
ing  a  liberal  expenditure  ;  the  aaily  and  weekly 
preae,  sdready  well-disposed  to  discuss  the  sub- 
ject, must  be  supplied  with  materials ;  and  the 
merchants  of  the  various  provincial  towns  must 
be  luved  to  strengthen  the  central  committee 
by  public  meetings  and  by  approving  resolu- 
tions. Every  parliamentary  district  must  en- 
force on  its  representatives  that  it  will  no  longer 
be  trifled  with  by  any  ministry  or  political  party. 
On  this  subject,  which,  irrespective  of  all  politi- 
cal differences,  affects  so  nearly  the  welfare  of  the 
whole  middle  class,  and  which  destroys  or  per- 
verts a  sum  of  hard-earned  treasure  quite  equal 
to  the  whole  of  the  national  revenue,  and  nearly 
double  that  of  the  interest  of  the  national  debt, 
every  public  man  should  instruct  himself;  and 
every  merchant,  and  ever^  shopkeeper  and  re- 
tailer, should  insist  on  their  representatives  ad- 
vocating a  code  of  laws  which,  while  it  will 
effectually  shield  from  undeserved  suffering 
every  unfortunate  man,  will  give  the  utmost  se- 
curity to  commercial  property,  now  exposed  to 
the  greatest  risk  by  a  confused  and  demoraliz- 
ing body  of  laws — ^laws  which  a  body  of  mer- 
chants and  traders,  on  the  occasion  of  our  last 
meeting,  declared  to  be  'a  disgrace  to  our  age  and 
country— as  permitting  under  their  shelter  de- 
ceit, reckless  tradbg,  extravagance,  dishonesty, 
and  every  species  of  fraud  to  be  practised  with 
impunity,  and  as  steadily  undermining  the 
commercial  morality  of  the  country ;'  an  opi- 
nion which  the  events  of  the  last  few  months 
have  proved  to  be  well-founded. 

"  By  order  of  the  Committee, 

"John  Curtis,  Hon.  Sec, 

•*2Vor.  22, 1847." 


TOWNS  IMPROVBMENT  CLAUSES  ACT. 

10  &  11  Vict.  c.  34.  ^ 

[Concluded  from  p.  56,  ante.'] 
VetUUaium. 

1 10.  Before  beginning  to  build  any  building 
intended  to  be  used  as  a  church,  chapel,  or 
school,  or  a  place  of  public  amusement  or  en- 
tertainment, or  for  ]iolding  large  numbers  of 
people  for  any  purpose  whatsoever,  within  the 
limits  of  the  special  act,  the  person  intending  to 
build  the  same  shall  give  14  days  notice  in 
writing  to  the  commissioners,  and  shall  accom- 
pany such  notice  with  a  plan  and  description  of 
the  manner  proposed  for  its  construction,  wiUi 
respect  to  the  means  of  supplying  fresh  air  to 
sucn  building;  and  no  person  shall  begin  to 
build  such  building  until  the  manner  proposed 
for  its  construction,  with  respect  to  the  means 
for  suppljring  fresh  air,  have  oeen  approved  of 
by  the  commissioners ;  and  in  default  of  send- 

I  ing  such  notice,  or  if  any  such  building  be 
j  erected  without  such  approval,  the  commission- 
I  ers  may  cause  such  building,  or  such  part  of  it 
.  as  they  consider  necessary,  to  be  pulled  down 
I  or  altered  at  the  expense  of  the  owner,  and  any 
I  expense  incurred  by  the  commissionerc  in  so 
!  domg  may  be  recovered  as  herein-before  pro- 
jvided  with  respect  to  ruinous  or  dangerous 
buildings  taken  down  or  repaired  by  the  com- 
missioners. 

111.  If  commissioners  fail  to  signify  their 
approval  of  plan  within  14  days,  party  may  pro- 
ceed to  build. 

I     112.  Persons  may  appeal  against  determina- 
<  tion  of  commissioners. 

I     113.  Cellars  in  couits  not  to  be  occupied  as 
j  dwellings  after  letting  prohibited. 
I      114.  No  cellars  under  the  height  of  seven 
feet  from  the  floor  to  the  ceiling  to  be  let'  as 
;  dwellings. 

'      115.  Penalty  on  letting  such  cellars  as  dwell- 
.  ing  places. 
i  Lodging  Houses, 

116.  It  shall  not  be  lawful  to  keep  or  use  as 
I  a  public  lodging  house  within  the  limits  of  the 
special  act,  any  house,  not  being  a  licensed 
victualling  house,  which  shall  be  rated  to  the 
;  relief  of  tiie  poor  on  a  less  sum  than  10^.,  nor 
I  in  any  case  unless  such  house  shall  bave  been  « 
I  registered  as  a  lodging  house  in  a  book  to  be,' 
I  kept  by  the  commissionere  for  that  purpose ; 
I  and  every  house  shall  be  deemed  a  public  lodg- 
I  ing  house  within  the  meaning  of^  this  act  m 
I  wlafch  persons  are  harboured  or  lodged  for  hire 
!  for  a  single  night,  or  less  than  a  week  at  one 
I  time,  or  any  part  of  which  is  let  for  any  ten|i 
I  less  than  a  week. 

I  117*  Commissioners  to  keep  a  register  of 
lod([ing-hou8e  keepers,  and  make  rules  for  pro- 
moting cleanliness  and  ventilation. 

118.  Penaltvon  lodging-house  keepers,  not 
complying  with  the  provisions  of  the  act. 

Lighting. 

1  ]  9.  Commissioners  may  contract  for  light- 
ing the  streets. 
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190.  For  ascertaining  price  to  be  paid  for 
gas  in  case  of  dispute. 

Water. 

121.  Power  to  commissioners  to  construct 
public  cisterns  and  pumps  for  su];)ply  of  water 
to  baths  and  wash-bouses.  Commissioners  not 
to  construct  such  new  works  without  approval. 
9  &  10  Vict.  c.  106. 

122.  Commissioners  may  contract  for  supply 
of  water. 

123.  For  ascertaining  price  to  be  paid  lor 
water  in  case  of  dispute. 

124.  Commissioners  to  cause  fire-plugs,  &c. 
to  be  provided  and  maintained. 

Slaughter'Houses. 

125.  Commissioners  may  license  slaughter- 
bouses,  &c. 

126.  No  new  slaughter-houses  in  future  to 
be  erected  without  a  Ucense. 

127.  Existing  slaughter-houses,  &c.,  to  be 
registered. 

128.  Commissioners  may  make  bye-laws  for 
regulation  of  slaughter-houses,  &c. 

129.  Justice  may  suspend  license  of  slaugh- 
ter-houses, &c.  in  addition  to  penalty  imposed. 

130.  Penalty  for  slaughtering  cattle  auring 
suspension  of  license,  &c. 

131.  Officers  may  enter  and  inspect  slaughter- 
houses, &c. 

Special  Order.  » 

132.  Where  by  this  or  the  special  act  the 
oommissioners  are  empowered  to  do  anvthing 
by  special  order  only,  it  shall  not  be  lawiul  for 
them  to  do  such  thing,  unless  the  resolution  to 
do  the  same  have  been  agreed  to  by  the  com- 
missioners in  some  meeting  whereof  special 
notice  has  been  given,  and  has  been  confirmed 
in  a  subsequent  meeting  held  not  sooner  than 
four  weeks  after  the  preceding  meeting,  and 
which  subsequent  meeting  has  been  advertised 
once  at  least  in  each  of  the  weeks  intervening 
between  the  two  meetings  in  some  newspaper 
drculatiDi^  within  the  hmits  of  the  special  act, 
and  of  which  special  notice  in  writing  has  been 
given  to  each  of  the  commissioners. 

133.  Final  resolution  not  to  be  carried  into 
effect  for  one  month,  nor  then  if  a  majority  of 
the  rate-payers  remonstrate  against  the  same. 

134.  Conmmissioners  may  purchase  slaughter* 
houses,  &c. 

135.  And  places  for  public  recreation. 

136.  And  public  bathing  places  and  drying 
grounds. 

137.  That  the  number  of  baths  for  the  use 
of  tha  working  classes  in  anv  building  provided 
by  the  commissioners  shall  not  be  less  than 
twice  the  number  of  the  other  baths  of  any 
higher  class. 

138.  The  commissioners  may  from  time  to 
time  make  such  reasonable  charges  ibr  the  use 
of  such  baths,  bathing  places,  wash-houses, 
and  drying  grounds  as  they  think  fit,  but  as 
regards  the  working  classes,  not  exceeding  the 
dtarges,  if  any,  mentioned  in  the  special  act, 
nnkss  for  the  use  of  any  washing  tub  or  trough 
ibr  nore  dian  two  hours  in  any  one  day,  in 


which  case  any  charge  may  be  made  which  the 
commissioners  deem  reasonable. 

139.  Recovery  of  charges  for  the  use  of 
baths,  &c. 

140.  Publication  of  bye-laws  in  regard  to 
baths,  &c. 

HI.  Sale  of  baths,  &c.,  on  discontinuing 
them. 

142.  Application  to  be  made  to  parliament  if 
additional  powers  necessary. 

Choke. 

143.  Power  to  commissioners  to  provide 
public  clocks. 

Execution  of  Works  hy  Commissionere. 
144.  Commissioners  empowered  to   enter 
upon  lands  for  the  purposes  of  this  act. 

145.  Penalty  on  persons  obstructing  com- 
missioners in  their  duty. 

Execution  of  Works  by  Owners. 

146.  Where  under  this  or  the  special  act  any 
notice  is  required  to  be  given  to  the  owner  or 
occupier  of  any  building  or  land,  such  notice 
addressed  to  the  owner  or,  occupier  thereof,  as 
the  case  may  require,  may  be  served  on  the 
occupier  of  such  building  or  land,  or  left  with 
some  inmate  of  his  abode,  or,  if  there  be  no 
occupier,  may  be  put  up  on  some  conspicuous 
part  of  such  building  or  land;  and  it  shall  not 
ne  necessary  in  any  such  notice  to  name  the 
occupier  or  the  owner  of  such  building  or  land : 
Provided  always,  that  when  the  owner  of  any 
such  building  or  land,  and  his  residence,  are 
known  to  the  commissioners,  it  shall  be  the 
duty  of  the  commissioners,  if  such  owner  be 
residing  within  the  limits  of  the  special  act,  to 
cause  every  notice  required  to  be  given  to  the 
owner  to  be  served  on  such  owner,  or  left  with 
some  inmate  of  his  abode ;  and  if  such  owner 
be  not  resident  within  the  limits  of  the  special 
act,  they  shall  send  ever^  such  notice  by  the 
post,  addressed  to  the  residence  of  such  owner. 

147.  Commissioners,  in  default  of  owner  or 
occupier,  may  execute  works  and  recover  ex- 
penses. 

148.  Occupier,  in  default  of  owner,  may 
execute  works  and  deduct  expenses  firom  his 
rent. 

149.  If  the  owner  of  any  buildings  or  lands 
made  liable  by  this  or  the  special  act  for  the 
repayment  to  the  commissioners  of  any  ex- 
penses incurred  by  them  do  not,  as  soon  as  the. 
same  become  due  and  payable  from  him,  repay 
all  such  expenses  to  the  commissioners,  the 
commissioners  may  recover  the  same  from  such 
owner  in  the  same  manner  as  damages,  or  in 
an  action  of  debt  in  any  of  the  superior  courts, 
or  in  any  other  court  having  jurisdiction. 

150.  Power  to  levy  charges  on  occupier,  who 
may  deduct  the  same. from  his  rent. 

151.  Occupier  not  to  be  liable  for  more  than 
the  amount  of  rent  due. 

152.  Commissioners  may  allow  time  for  re- 
payment by  owners  of  improvement  expenses. 

153.  If  the  occupier  of  any  builoLngs  or 
lands  within  the  limits  of  the  special  act  pre- 
vent the  owner  thereof  from  carrying  mto 


efito  in  TmffKt  ol  aoch  Miiihmor  ltt<k  any 
of  the  provisioBfl  of  thk  or  the  •pMial  ae^  or 
of  any  act  beorporafead  therewith,  after  no^ce 
of  his  intention  so  to  do  has  been  given  by  tbe 
owner  to  such  oceupiw,  any  justice,  upon  proof 
thereof,  may  make  an  order  in  writing  requir- 
ing snch  occupier  to  ^ra^  the  owner  to  exe- 
cute all  such  works  with  respect  to  such  boild- 
inge  orlanda  as  may^  bo  necessary  for  carrying 
into  effect  the  provisions  of  tfak  and  the  speciid 
act,  or  of  any  act  incorporated  therewith ;  and 
if  sibsr  tht  expiration  of  ten  days  from>  the  date 
of  such  order  such  occupier  continue  to  refuse 
to  permit  such  owner  to  execute  such  works, 
such  occupier  shall  for  every  day  dnriniir  which 
he  so  continues  to  refuse  be  liable  to  a  penalty 
not  exceeding  W.;  and  every  such  owner 
during  the  coothxuance  of  such  refusal  shall  be 
discharged  from  any  pcnaUaes  to  which  he 
miffht  otherwise  have  become  liable  by  reason 
of  his  default  in  executing  such  works. 

154.  Nothing  herein  or  in  the  special  act 
contained  shall  extend  to  avoid  any  agreement 
in  writing  entered  into  before  the  passing  of  the 
special  act  for  erecting  or  altering  any  buil^g, 
but  the  same  shall  be  performed  with  such  el- 
terations  as  may  be  rendered  necessary  by  this 
ot  the  special  act,  and  as  if  such  alterations  had 
been  stipulated  for  in  such  agreement;  and  the 
difference  between  the  cost  of  the  work  accord- 
ing to  the  agreement  and  the  cost  of  such  work 
as  executed  according  to  the  provisions  of  this 
and  the  special  act  shall  be  ascertained  by  the 
parties  to  the  respective  agreements,  and  paid 
for  or  deducted  as  the  case  may  require ;  and 
if  the  said  parties  do  not  agree  upon  the 
amount  of  such  diiSTerence,  the  same  shall,  on 
the  request  of  either  party,  (notice  being  given 
to  the  other,)  be  decided  by  the  surveyor  to 
the  commissioners,  and  for  his  trouble  in  mak- 
ing such  decisions  each  of  the  said  parties  shall 
pay  to  the  said  surveyor  such  sum  not  exceed- 
mg  1/.,  and  to  be  disposed  of  for  such  purposes 
of  the  special  act,  as  the  conunissioners  shall 
direct. 

155.  Nothing  herein  or  in  the  special  act 
contained  shall  afiect  any  lease  or  agreement 
fbr  a  lease  whereby  any  person  may  be  bound 
to  erect  buildings  upon  any  buildmg  ground 
within  the  limits  of  the  special  act,  but  the 
buildings  mentioned  in  such  lease  or  agreement 
shall  be  built  according  to  the  conditions  which 
may  be  rendered  necessary  by  this  or  the 
special  act,  in  the  same  manner  as  if  this  and 
tae  special  act  had  been  passed  and  in  opera- 
tion at  the  time  of  making  such  lease  or  agree- 
ment, and  the  same  had  been  made  subject 
thereto,  and  that  without  ather  party  being 
entitled  to  any  compensation. 

Rates. 

186,  Where  by  this  or  the  special  act  the 
occupiers  of  any  lands  or  buildings  are  made 
liable  to  the  payment  of  any  expenses  which 
are  directed  to  lie  rtcoverable  as  private  im- 
provement expenses,  the  commissioners  may 
charge  the  occupiers  of  such  lands  and  bofla- 
inga  leipectlvely  tnth  special  rates^  over  and 


•nyollter  radsvlo  wlaeii 
may  be.  liable  under  this  and  the 
after  die  yearlv  rate  of  6(  lOt.  in  the  lOOi.  on 
the  cost  of  sucn  private  improvementa  remct- 
ivdy^  such  special  rates  to  be  made  payable 
during  30  yeslrs  noxt  after  such  expenses,  have 
been  mcnrred. 

157.  "Where  new  sewers  axe  made  conunis* 
sioners  may  make  special  sewer-rates. 

1 58 .  Commissioners  to  make  a  general  sewer- 
rate  distinct  from  other  rates. 

159.  Commissioners  may  borrow  money  by 
mortgage  of  sewer-rates. 

IdO.  Sewer-rate  to  be  of  such  amount  as  tq 
pay  off  monies  borrowed  thereon  in  30  years. 

161.  Where  by  tliia  or  the  special  act  the 
conunissioners  are  authorized  to  order  that  any 
rate  shall  be  levied  by  assessments  to  be  mada 
for  separate  and  distinct  districted  the  cosunis- 
sioners  from  time  to  time  may  order  aasasa^ 
mente  to.be  made  in  respect  of  the  ratea  au- 
thorized to  be  so  levied  upon  separate  and  dia» 
tinct  districte,  and  in  such  case  the  eomnua- 
sioners  shall  cause  their  surveyor  to  deacriha 
and  define  in  the  plan  of  the  town  or  district 
within  the  limite  of  the  special  act  every  auch 
separate  and  distinct  district  for  the  puvposaa  o£ 
rating  as  aforesaid  and  so  fro^  time  to  time  aa 
separate  occasion  shall  require. 

162.  Rates  to  be  levied  on  separate  and  dis« 
tinct  districte. 

163.  In  all  cases  when  the  commissioners 
have  paid  or  become  liable  to'  the  payment  of 
any  expenses  in  constructing  or  hmjkg  any 
drain  or  pipe  from  any  house  or  buHmng,  or  m 
providing  any  privy,  ashpit,  or  cesspool  for  the 
use  of  the  occupiers  thereof,  and  when  neitbier 
the  owner  nor  occmyier  of  such  house  or  build- 
ing is  willing  to  defray  the  said  expenses  forth«> 
with,  the  commisrioners  shall  lay  drawago- 
rates  on  the  occupiers  of  such  houses  and 
buildin^rs  respectively,  to  be  continued  for  six 
successive  years  and  no  longer ;  and  the  sum 
to  be  annually  levied  by  every  such  drainago^ 
rate  shall  be  one-fifth  part  of  the  whde  expen- 
ses incurred  in  constructing,  laying,  or  pro- 
viding such  drain,  privy,  ashpit,  or  cesspool  t» 
aforesaid,  and  shall  be  applied  in  satb&ctkm 
thereof;  and  the  amount  of  any  such  drahnge- 
rate  may  be  added  to  any  other  rate  levied  from 
the  occupiers  of  such  nouses  and  bnilcBngs,. 
and  recovered  therewith  by  the  like  ways  and 
means. 

164.  Every  occupier  of  any  such  house  or 
building  at  a  rent  not  less  than  the  rack  rent 
who  has  paid  any  such  drainage-rate  shall  be 
entitled  to  deduct  three-fourths  of  the  rate  so 
paid  by  him  from  the  rent  payable  by  him  to 
nis  landlord  :  every  occupier  at  a  rent  less  than 
the  rack  rent  who  has  paid  any  such  drainage, 
rate  shall  be  entitled  to  deduct  from  the  rent 
payable  by  him  to  his  landlord  such  proportion 
of  three-fourths  of  the  rate  so  paid  oy  him  ns 
the  rate  payable  by  him  bears  to  the  rack  rent. 

165.  Landlords  Dong  also  tenante,  may  de-. 
duct  proportion  of  dndnage»rate  from  their 
rent 

ia6.  Wtthont  the  writtsn  consent  of  tBe 


Ikmm 


f^mi^mmAhmm  or  fcfoildmg,  tfae  cobi* 
mm  «haB  Mt  be  wptyewd  to  expend' 
,pthe  l«rmof  az  oaccewYt  ytan  aore  in 
itedfcohitlMift  one  yeor'e  nek 'rait  thereof  in. 
iiiMHInii  iiiig'  or  lajrufCiflOT  ouch  p^  or  4raki,j 
or  in  prafidiDg  any  eocn  piivy^  coegpool  or- 
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li7.  Boloi  to  be  lBvie4  on  yereone  holding,: 
«ri«f  »  or  «ccu|mng  hootea^  kc.  Proportion 
tm  hepoid  by  hoMew  of  laida,  xunrsery  fronnde, 

J/88.  Pfiovided  aleo,  ihat  ao  person  shall  be 
rated  to  aoy  nie  made  in  pursuance  of  this  or 
Ae  epedol  «ct,  in  raspeet  of  tithes,  or  of  any 
dwich,  chi^pel»  meeliBg-house,  or  other  builct- 
mg  nrrifMiydy  naad  for  pnUic  worship,  or  any 
jwihiiny  exdnaively  used  Cor  the  purposes  of 
l^tttiiitoaa  edncalion  of  the  poor  or  of  public 
ohaaty,  or  any  building  or  land  belonging  to 

ifiO.  Botes  may  be  prospective  or  retrospec- 


170.  Commissioners  to  cause  estimates  to  be 
prepared  before  making  a  rate. 

171.  Notice  of  rafee  to  be  given. 

175.  Form  of  rate. 

ITS.  IRates  to  be  open  to  inspection  of  rate- 
fsyns,  who  may  take  copies,  &c. 

174.  Rates  aoay  be  amended. 

J7&.  Value  of  property  to  be  ascertained  ac- 
cording lo  poor-^rate. 

176.  If  poor-rate  an  imiaircriterioK^  a  valua- 
<mlebefltade.    6&7W.4,c.96. 

177.  Person  appointed  a  vainer  to  make  a 
^bdantion  before  acting. 

178.  Poor-rate  to  be  open  to  inspection  by 

179*  Owner  of  psoperly  unoccupied  to  be 
soawpBd  to  ike  aewer-irale. 

i80«  Unocoapied  premises  to  be  included  in 
Ibe  rales ;  and  if  the  premises  are  afterwards 
accnpied,  a  portion  of  rate  to  be  paid* 

181.  Owners  of  propertv  not  exceeding  10/. 
|»r  ammm  net  annnaJ  vuue  to  pay  rates  in- 
■load  «f  oecmpicr. 

182.  JMotoeoessary  to  name  the  owner  where 


lOa.  Tenants  under  existiag  leases  to  repay 


UM.  Oooupiers  may  be  rated  if  they  think 
£l 

185.  Persons  aggrieved  may  appeal  to  petty 
sesrions  on  the  ground  of  anoorrectness,  &c., 
<i  valuation.  Their  decision  to  be  final  unless 
appealed  from  to  quarter  sssaiona. 

186.  Parties  -may  appeal  to  tiie  quarter 
aesaons  against -a  rate. 

187.  Quarter  aessiona  to  boar  tipped,  adiose 
decision  shall  be  finaL 

Ib8.  No  order  of  special  sessions  to  be  in 
"iorae  pending  appeal. 

189.  On  append,  the  quarter  seaskms  and 
fietty  sessions  to  have  same  power  oTanendiag 
and  qiMsbin§^  rates,  and  of  awarding  coats,  as 
%i  appeal  against  pooi^nOos. 


190.  Order  of  justices  not  to  be 


BeeoMfy  qf  JRaler. 
A91«  Bales  to  be  veoovsed  by  djatrma. 
19S.  Form  of  warrant  of  distvem.     Gsn« 
siabioa  to  assist  in  making  distress. 

193.  Bale*books  to  be  ovidenoe. 

194.  Remedy  against  persons  iputfing  before 
payment  of  rates. 

195.  Rates  to  be  apportioned  on  holder 
quitting. 

198.  Rates  due  from  owner  may  be  tecowared 
from  oodqaer. 

197.  Occupier  not  to  be  required  to  pay  more 
than  the  amount  of  rent  owing  by  him. 

196.  Oceupier  refuauig  to  give  name  of 
owner  liable  to  a  penalty. 

199*  Surveyors  of  mghways  may  proceed 
for  the  recovery  of  arrears  of  highway-rates. 

200.  The  commissioners  may  from  time  to 
time  make  sudi  bye-laws  as  they  think  fit  for 
the  several  purposes  for  which  they  are  herein- 
before or  by  the  special  act  empowered  to  make 
bye-laws,  and  from  time  to  time  repeal,  alter, 
or  amend  any  sack  bye^aws,  provided  auch 
bye-kwa  be  not  rn)ugnant  to  the  laws  of  that 
part  of  the  United  Kixigdom  where  the  same 
are  to  have  efiect,  or  the  provisions  of  this  or 
the  special  act,  and  be  induced  into  writii^i; 
and  have  affixed  thereto  the  commcm  seid  of 
the  commissioaers  if  they  be  a  body  corporate, 
or  the  signatores  of  two  of  the  commissioners 
if  they  be  not  a  body  corporate,  and.  if  aflbd- 
ing  other  persons  tun  the  officers  or  servaalB 
of  the  company,  be  confirmed  and  published  as 
herein  provided. 

201.  Bya-laws  may  be  enforced  by  impo- 
sition of jpenalties. 

903.  Bye^kws  to  be  oonfirmed. 

205.  No  each  byo'laws  shall  be  ooafirmed, 
unless  notice  of  the  intention  to  a^y 
for  a  ceadurroation  of  the  same  have  been  ^en 
in  one  or  move  nowspapers  oiroulatii^  within 
the  limits  of  the  special  act  one  month  at  least 
before  liie  beariag  of  such  iqiplkation;  and 
any  person  desiring  to  oliject  to  any  such  bye- 
law,  on  giving  to  the  commissioaers  notice  of 
iba  nature  of  his  olnectioa  ten  davs  before  the 
bearinff  of  the  apuHeation  for  the  allowanoe 
&ereo^  may,  by  nimself  or  his  counsel,  at- 
torney, or  agent,  be  heard  thereon,  but  not  ao 
as  to  allow  snore  than  one  objecting  party  to 
be  hewd  on  the  same  matter  of  objection. 

904.  A  copy  of  proposed  bye-laws  to  be  <q>on 
to  inspection. 

a05«  PnUication  of  bye-laws. 

206.  Byo-laws  to  be  binding  on  all  parties. 
JQ7*  Evidence  of  bye- laws. 

208.  Penaky  on  pulling  down  boards. 
SOQ.  Tender  of  amends. 

lUcaMry  of  Damoffes  and  PeaattiM. 

SIO.  Cbmsea  of  8  &  9  Vict  c.  20,  as  to  re- 
covery of  daknmm  aad  penalties  incoiporated 
with  this  aad  special  act,  lkc» 

all.  In  Ireland  part  of  penalties  to  be  paid 
to  fpuvdians  of  unions. 

218.  AllthiagshaNin  or  in  the  spedal  a4» 
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or  any  act  incorporated  hermth,  authorised 
or  remiired  to  be  done  by  two  joatices,  may 
and  snail  be  done  by  any  one  magistrate  having 
by  law  auUiority  to  act  alone  for  any  purpose 
with  the  powers  of  two  or  more  justices. 

313.  rersons  giving  &lse  evidence  liable  to 
penalties  of  perjury. 

Access  to  Special  Act 

314.  Copies  of  special  act  to  be  kept  by  com- 
missioners at  their  office^  and  deposited  with 
the  clerks  of  the  peace,  &c.,  and  be  open  to  in- 
spection.   7  W.  4,  &  1  Vict  c.  83. 

215.  Penally  on  commissioners  failing  to 
keep  or  deposit  such  copies* 


COSTS  OF 


ACTIONS 
DEBTS. 


FOR  SMALL 


PKOPOBSD    IMPR0VBMBNT8    OF  SUPBBIOR 
AND  INFBRIOR  COURTS. 

To  the  Editor  qf  the  Legal  Observer, 

Sir, — I  take  leave  to  trouble  you  with  the 
following  suggestions,  as  to  improving  and 
placing  the  law  relative  to  the  recovery  of  small 
debts,  upon  a  much  more  convenient  and  satis- 
&ctory  footing  than  it  is  at  present. 

I  have  always  cordially  coincided  with  vomr 
opinion,  that  no  inferior  courts  ought  to  nave 
been  created  until  the  remedies  afforded  by  the 
superior  tribunals  were  exhausted ;  and  that  the 
best  plan  of  improvement  is  that  which  does 
the  least  violence  to  the  established  order  of 
things.  Had  this  principle  been  adhered  to, 
the  enormous  expense  caused  to  the  countrv  by 
the  new  courts,  would  have  been  saved.  How- 
ever, as  they  have  now  so  thickly  sprung  up,  I 
seek  not  to  destroy  them — my  plan  wiU  tend 
rather  to  establish  them. 

One  of  the  several  objections  to  the  county 
courts  is  want  of  an  easy  and  ready  mode  of 
appeal;  anotiier,  the  trouble  and  loss  of  time 
they  occasion  to  the  suitors  themselves. 

Now,  mv  pronosition  is  simplv  this : — 

1st,  Reauce  tne  costs  of  small  actions  in  the 
superior  courts  to  the  lowest  possible  pennj; 
(as  I  have  already  several  times  suggested,  mde 
L.  O.  vol.  23,  No.  711,  and  vol.  31,  No.  914, 
Sept.  1845),  and 

2ndly,  Restore  the  general  jurisdiction  of  the 
superior  courts  down  to  their  late  limit,  so  that 
persons  who  wish  to  resort  to  a  superior  court, 
(wherein  nearly  90  per  cent  of  sucn  actions  are 
usually  settied,  without  a  trial  or  trouble  to  the 
parties),  may  have  the  option  of  doing  so, 
which  would  be  hr  more  agreeable  to  the  habits 
and  feelings,  and  create  mors  respect  for  the 
new  courts  in  the  minds  of  the  people  of  this 
free  country,  than  any  compulsory  act  of  par- 
liament can  ever  command. 

I  indoee  copies  of  two  bills  of  costs,  marked 
respectively  Nos,  1  and  2,  which  I  have  drawn 
out  as  evidence  or  examples,  of  the  great  re- 
duction that  may  still  be  made  in  the  costs  of 
small  actions  in  the  superior  courts,  without  at 
all  disturbing  the  machinery  thereof  (ezsept  | 


the  rule  to  plead,  which,  doubtless,  may  be  dis- 
pensed  with  in  all  cases,)  by  merely  radudng 
the  office  fees  on  issuing  the  wnt  and  the 
several  other  items,  to  If.  each,  besides  the  at* 
tomey's  charges  for  the  proceedings,  (which, 
being  now  all  printed,  are  filled  up  in  a  few 
minutes,)  to  about  one-half;  and  although 
small  as  some  of  such  charges  would  then  be 
individually,  it  is,  I  believe,  the  only  way  in 
which  the  costs  can  be  sufficientiy  reduced  to 
be  now  tolerated  without  making  serimu 
organic  alterations,  which,  under  iQl  circum- 
stances, are  not  in  anv  view  desirable. 

No.  1  shows  that  tne  costs  of  a  {udnnent  by 
default  in  debt,  in  a  common  case  for  goods 
sold  and  delivered,  where  all  the  parties  live 
near  each  other,  may  be  lowered  to  the  small 
sum  of  2l.  lOs.  No.  2  shows  that  by  the  like 
reductions,  and  under  similar  circumstances, 
the  costs  of  a  trial  would  be  only  about  4/.  lOf ., 
and  other  matters  in  proportion.  The  costs  of 
a  writ  (upon  which  a  large  number  of  such 
actions  are  usually  settled)  would  be  about  one 
guinea. 

The  deficiency,  if  any  should  be  thus  caused 
to  the  County  Courts,  might  be  supplied  by 
directing  the  writs  of  trial,  and  possibly  of  in- 
quiry also,  to  the  judges  thereof,  and  tned  with 
or  without  a  jury,  and  pNcrhaps  writs  of  trial  in 
actions  for  larger  sums  in  simple  cases  might 
be  safely  disposed  of  by  the  same  persons. 

Although  cheap  law  is  probably,  like  other 
cheap  articles,  a  commodity  of  questionable 
value,  still  I  fear  it  is  now  one  of  the  chief  con- 
ditions upon  which  the  legislative  sanction  can 
be  obtained  to  the  judges  making  such  modifi- 
cations, which  are  much  less  alterative  than 
those  proposed  by  the  two  acts  introduced  by 
the  present  Attorney-General  and  Mr.  Watson, 
for  a  similar  purpose,  in  May,  1843,  (Me 
L.  O.  vol.  24,  No.  782,)  one  of  which  acU  con- 
tained,  in  my  humble  opinion,  many  excellent 
improvements. 

In  conclusion,  I  submit  that  uniformity  in 
the  administration  of  the  law  is  of  paramount 
importance,  and  this  can  only  be  properly  pjer^ 
served  in  the  inferior  courts,  by  the  restoration 
of  the  concurrent  jurisdiction  of  the  superior 
tribunals,  and  which  therefore  ought  to  be 
purchased  on  almost  any  reasonable  terms, 
even  at  the  price  of  fixing  a  graduated  scale  of 
costs,  if  that  be  practicable.  Vindbx. 

Bill  of  Costs,  No.  1. 


Instructions  to  proceed  -  -       - 

Writ  of  summons  .        -  -        • 

CJopy  and  service  -        -  -        - 
Searching  for  appearance 

Affidavit  of  service  of  the  writ  and 

costs         ...  -        - 
Appearance,  and  paid  entering  Is.  - 

Instructions  for  declaration  - 

Drawing  same,  fo.  4,  at  6tf .  - 

Ingrossmg           •         •  •       . 
Notice  copy  and 
Particulars 
C 


£ 

s. 

d. 

0 

3 

4 

0 

7 

6 

0 

3 

0 

0 

3 

4 

0 

4 

0 

0 

4 

0 

0 

3 

4 

0 

a 

0 

0 

0 

8 

0 

3 

0 

0 

1 

0 

15 
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Brought  forward    - 
Drawing  judgment 
IngroBsing  fo.  8     - 
*  f  Entering  on  the  roll 

(Paid  for  roU 
Plod  si^ng  jadgment 
Attending  to  sign  same  and  tax  costs 
Bill  and  copy 
Paid  the  Master 
Term  fee.  Sic, 


2  10    0 
Tims  karing  at  least  two  guineas  profit. 


£. 

#.  d. 

1 

15     2 

0 

1     8 

0 

1     4 

0 

1     4 

0 

0  10 

0 

1     0 

1  0 

3     4 

0 

1     6 

0 

1     0 

0 

2  10 

Bill  of  Costs,  No.  2. 

The  same  as  No.  1,  down  to  the  as- 
terisk (•)  in  Bill  No.  1,  but  which 
will  be  at  least  1  Is.  less  if  the  de- 
fendant appears  to  the  writ  - 

Similiter        -        -        •        -        . 

Sommons  to  try  before  local  judge  - 

Copy  and  service  -        -        -        - 

Attending  (consent  or  order  obtained) 

Paid  for  order        -        .        -        - 

Copy  and  service  -        -        .        . 

Drawinff  issue        -        .        .        - 
Ingrosnng  fo.  8    - 
Notice  of  trial,  copy,  and  service     - 
* /Entering  on  the  roll - 
(Paid  for  roil      -        -        -        - 

In^ssing  writ  of  trial,  fo.  10 

Paid  for  parchment        ... 

Paid  issuing         .... 

Attending  .... 

Particulars  to  annex       ... 

Attending  to  lodge  writ  ... 

Paid  theAon  ..... 

Attending  court  on  trial  ... 

P^d  fees,  say         .... 

Bill  of  costs  and  two  copies    - 

Notice  of  taxing  costs    ... 

Drawing  judgment         ... 

Paid  signing  .... 

Attending  to  sign  same  and  tax  costs 

Paid  taxing  .... 

Term  fees,  &c.       .... 


Deduct  disbursements 


£    i.   d. 


-     1  16 


0  10 

1  8 


0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0    6     8 

0  10     0 

0     3 

2 

1 

1 

3 

1 

3 
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3  17    0 


mend  to  the  legislature  the  foUowiug  par- 
ticulars : — 

"  1.  The  establishment  of  a  new  system  of 
practice  and  pleading,  instead  of  a  plan  of 
amendment,  (of  the  old  system),  merely. 

"  2.  The  abandonment  of  the  distinction  be- 
tween the  modes  of  proceeding  and  pleading  in 
cases  of  legal  and  equitable  cognizance,  andthe 
adoption  of  an  uniform  system,  as  applicable 
to  sil  cases. 

"  3.  That  the  distinctions  of  forms  of  actions 
at  law  be  no  lon^r  retained,  and  that  every 
action  rest  upon  its  own  facts,  and  the  law  of 
the  case  as  applicable  to  the  rights  which  it  in- 
volves; and, 

*'  4.  The  establishment  of  a  new  system  of 
pleading." 

The  "new  S)rstem  of  pleading/'  proposed 
by  the  commissioners,  is  stated  by  them  to  be 
"substantially  this:  that  the  pleadings  shall 
consist  of  a  declaration  and  an  answer,  which 
shall  set  forth  the  facts  constituting  the  cause 
of  action  or  defence,  truly,  in  plain  and  concise 
language,  and  in  such  a  manner  as  to  enable  a 
person  of  common  understanding  to  know 
what  is  intended.  In  proper  cases  an  afli- 
davit  to  be  made  at  least  of  the  belief 
that  the  facts  alleged  are  true.  All  matters 
alleged  on  either  side  are  not  deemed  on  the 
oUier  to  be  taken  as  true.  No  other  pleading 
than  the  declaration  and  answer  to  be  permitted, 
excepting  where  new  matter  is  set  up  in  the 
answer,  in  which  case  it  may  be  denied  bv 
replication."  From  the  "  Herald  for  Europe/* 
(New  York  Paper,)  Sept.  30,  1847. 


AMERICAN  LAW  REFORM. 

Thjs  following  is  an  abstract  of  the  Report 
cf  the  €k»mmissioners  on  Practice  and  Pleading, 
made  to  the  Legislature  of  the  State  of  New 
York,  and  dated  25th  Sept.  1847. 

"  The  result  of  our  progress  thus  far,  is  a 
detenoination  as  soon  as  practicable,  to  recom- 


*  llicse  two  items  may  be  dispensed  with, 
where  redUy  necessary  for  some  ulterior 


LAW  OF  LANDLORD  AND  TENANT. 

landlord's  powbb  to   rb-ekter  with- 
out BBINQING  AN  BJBCTMBNT. 

A  RECENT  case  at  the  Middlesex  Sessions, 
in  which  a  house  agent  was  indicted  for  as- 
saulting and  forcibly  ejecting  the  wife  and 
family  of  a  tenant  of  his  employer,  and  ac- 
quitted on  the  grounds  that  the  tenant's  agree- 
ment gave  the  landlord  or  his  a^nts  power  to 
enter  aod  take  possession,  and,  m  the  event  of 
any  proceedings  being  taken  against  him  in 
consequence,  to  plead  "leave  and  license,*' 
having  drawn  attention  to  the  power  of  land- 
lords to  re-enter  without  bringing  an  action  of 
ejectment,  a  short  statement  of  the  law  on  the 
subject  seems  desirable. 

At  common  law,  if  a  man  had  a  right  of 
entry,  he  was  permitted  to  enter  with  force 
and  arms,  and  to  detain  his  possession  by 
force,  when  his  entry  was  lawful.  Bac.  Abr. 
Tit.  Forcible  Entry. .  The  disorden  to  which 
the  exercise  of  this  right  gave  rise  soon  ren- 
dered the  interference  of  the  legislature  neces- 
sary; and  accordingly  several  statutes  were 
passed  prohibiting  entries  by  the  "strong 
hand."  Subject  to  this  limitation  the  right 
continued  to  exist  as  before,  and  the  principle 
that  one  who  has  a  right  of  entry  may  exerase 
it,  provided  he  do  so  peaceably,  has  been  re- 
cognised in  several  modem  cases. 

In  Taylor  y.  CoU,  3  T.  R.  292,  the  plaintf 


is 


degiee  oP  viokace  4s  ammmuf  Id  4ftppott 
treftpa«  mmt  depend  upoitoireiiaiataiwMtfllid 
caAnot'  tbtfofora  oe  tKactljF  detamunBd  r ihii  It 
hai  been^dedded  that  farMking  «|p0B  sddor, 
fhe  Unaat  hanng  gone  awaf  li!m]iK..iiqnie 
triiing  aittdea-  of  fariuUnii  «&  the  praaiMi, 
is  pot  iiiiiiiiiK.  Jkmmr.T,  lfcymo<^,.«aiL, 
Irc.r  7  Moore>  764.    The  fdaialif  had 


ImoUglit  ^n  a«d#n  sf  tmyast,  Tht  Unt 
count  in  the  declaration  was  for  baedavg  a«d 
««leriq|f  <h«  pkkMt9  houae  And  «zpdliiig 
hktt;  aad  the  ■•ediid,  for  anelBof  the  pkb* 
tiff  Arom  the  oceoffiition  of  hw  ho«ae.  Tht 
defendant  ^eaded  :— let,  the  general  iestte  to 
the  whok  dedaraioR ;  ttudly,  aa  to  the  hveak* 
ing  and  esteiia^  m  the  first  conat,  a  jueliiea* 
tion  as  sheiiff  of  Middlesex  vnder  a  jS.  fm^ 
at  the  suit  of  J.  H. ;  and  Srdly,  as  to  the  ok* 
pdl*bn  in  the  seoond  count,  a  Jnstidcatbft 
Uttder  »>f.y%.atthe  ouit  of  R.  B.  Staeridln. 


beantmaat  to -the  defeodant*  and  the 
had  gtrea  a  regular  nedce  to  j^uit  hjmkNk 
[thet«apcy  vas  determined.    On  the  expira- 

The  3rd  ^  stated  that  the  pkiatiff  was  poa-  "doM  of  the  notice  the  plaintiff  locked  the  outer 

eeeeed  of  an  iatetest  in  a  term  of  yeve  the«  doer  aad  left  Che  peemises,  hot  omitted  to  de- 

unexpired  in  the  King's  Theatre^  mm  that  hjr  " 

vhrtne  Of  a  iiril  he  seiaed  the  phdMdVs  inter*- 

est  in  the  term  and  duly  assifj^ned  the  sane  to 

T.  Harris,  ''who  afterwards  entered  iaio  the 

said  house,  &c.,  the  door  of  the  ease  k«Bae 

then  being  open,  tmd  pmumtbh  smdmMI^ 

etepelled  the  plaintiff,*'  fte.     Lord  XsnyoM. 

C.  J.,  said,  '^In  this  rase  I  msy  evea 

that  the  sheriff  had  no  right  to  deliver  p 

sion  to  the  assignee  under  the  >i.fii.;"—^' hut 

this  plea  does  not  etate  that  thit  sheriff  p«t  tiie 

assignee  into  posseesiom,  but  only  that  be  as- 
signed to  Harris,  loAe  afterwards  entered  and 

fimembh/  and  iiniethf  agpdled  the  plaintiff.    It 

IS  true  that  persons  having  only  a  right  are 

not  to  assert  that  right  hv  force ;  if  any  vio- 
lence be  used  it  beeonies  t»e  subject  of  a  csn- 

minal  prose<mtion,  and  that  is  the  amount  of 

the  case  cited  from  Sho^wer,*  which  was  a 

proceeding  under  a  statute  for  a  forcible  entry. 

But  this  is  net  a  criminal  prosecution,  and 

the  question  is  whether  a  person  haviuf  a 

right  of  possession  may  not  peaceably  aseert 

it,  if  he  do  not  transgress  the  laws  of  his  |  take  possession' peaceably.    The  only  questitm 

couxKry.    I  tfabk  hemay;  £or  a  pci«on  who  then   is,   as   to   the    distinction    between    a 

has  a  right  of  entry  may  enter  peaceably,  and  peaceable  and  fbrcible  entry.    The  latter  is  an 

bein^  in  possesaion  may  retain  it  and  plead  act  agaiiist    the  public,  which  suligects  the 

that  It  is  his  soil  and  freehold."    In  Taunton  party  to  an  indictment ;  but  surely  it  is  a  £f* 

v.  Cosher,  7  T.  B.  431,  a  tenant  held  over  after 

his  tenancy  was  determined,  and  his  landlord 


up  poseessioB  to  the  defendant,  who,  a 
few  days  aftervarihi  tmi  imi\»g  the  plaintiff^s 
absence,  and  when  no  p^son  was  in  the 
house,  broke  open  the  door  with  a  crowbar, 
and  resumed  possession,  and  shortly  after- 
wiirds  let  it  to  another  tenant;  but  some 
trifling  articles  of  the  plaintiff'sfnmiture  of  the 
value  of  about  thirty' shillings  still  remained  in 
the  house.  The  plaintiff  Dronglit  an  action 
of  trespass.  At  the  trial  Lord  Chief  Baron 
Richards  was  of  opinion,  that  as  the  de&odacat 
had  used  force  in  entering  the  house,  he  had 
acted  contrary  to  law,  anci  was  liable  to  liie 
plaint,  although  he  had  received  a  regular 
notice  to  quit;  and  he  observed  that  if  a 
landlord  might  act  in  this  manner,  murder 
might  be  the  result.  The  jury  accordiz«ly 
found  for  the  plaintiff,  damages  25/.  On 
cause  beibg  shown  against  a  rale  nisi  for  a 
new  trial,  which  had  been  obtained  on  tfae 
ground  of  misdirection.  Lord  Oh.  J.  Ikiias 
said,  ^  I  take  it  to  be  clear  that,  on  the  deter- 
minaticn  of  a  tenancy,  a  landlord  is  entitled  to 


ferent  case  when  a  tenant  holds  over  aganset 

law  and  justice.    Here  the  plaintiff  had  ceased 

by  way  of  taking  jjossession,  put  his  cattle  on  jto  be  tenant  to  the  defendant,  and  it  would  be 

the    premises,  whw^   the  tenant    distrained  gohig  a  great  length  to  say  that  he  could  bringr 


damage  feasant,  whereiifpon  the  landlord  re- 
plevied. It  was  attempted  to  distinguish  this 
case  from  Tayhr  Vi  Cole,  an  the  ground  that 
in  that  case  the  plaintiff  was  pestoeablf  and 
quietly  expelled,  wbeveas  here  the  plaintiff  en- 
tered upon  the  defendant's  possession;  and 
that  the  latter  retained  the  possession  still :  but 
Iiord  Kenyan,  G,  J.,  said  the  case  was  too 
plain  for  argument ;  that  if  an  action  of  tres- 
pass had  been  brought,  it  was  clear  the  land- 
lord could  have  justified  under  a  plea  of 
liberum  tenementunL  If  indeed  the  landlord 
had  entered  with  a  strong  hand  to  dispossess 
the  tenant  by  force,  he  might  have  been  in- 
dicted for  a  forcible  entry;  but  there  could 
be  no  doubt  of  his  right  to  ester  upon  the 
land  at  the  expiration  of  the  term.    And  see 


an  action  of  trespass  agaiflst  him  for  enteringr 
his  own  house.  If^the  plaintiff  has  any  re- 
medy, he  may  try  it  by  an  indictment  for  a 
forcible  entry."  Mr.  J.  Park  said,  "  I  am  of 
the  same  opmidn.  It  is  stated  m  Uie  declara- 
tion that  the  defendant  broke  and  entered  tfae 
plaintiff's  house ;  but  ihe  fact  was  not  so,  for 
It  ceased  to  be  his  the  moment  he  quitted  it. 
The  defendant  had  clearly  a  right  ^  entry  ^on 
the  expimtion  of  the  notice  to  guit.  The 
house  might  then  be  considered  as  his,  and  he 
therefore  had  a  right  to  enter  his  own  house 
by  breaking  open  the  door.  It  has  been  said 
that  if  the  plaintiff  had  been  within,  murder 
might  have  ensued ;  but  here  there  was  no  such 
danger  to  be  apprdien«led,  for  he  had  quitted 
possession,  and  the  fiimitiue  left   were  'hrti- 


Jtogers  v.  Pitcher,  6  Taunt.  207,  and  Buiclur  cles  of  a  trifling  description,  which  were  found 
V.  Mutcher,  7  B.  ^  C.  399.  to  be  worth  not  more  than  one  pound  ten." 

Whether  an  entry  was  peacedble  oroot  ia  a  j  'Hie  nde  was  aecordingly  made  ebsokite.  But 
question  for  the  jury.  Newton  emd  wtfe  v.  I  vhen  a  kodhiid  j^ve  a  notiee  to  aui^  sodlhe 
—  ■    -       ■         i     ,  I  tenant  holding  over,  the  landlora  piveurad.a 

^  Rex  y.  Demn  9  Show.  87.  number  of  Inshx^en  to  go  to  the  hona^  and 


JWn0  ofLtmihriand  Aiitfwr. 
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There  are  sereral  modes  of  proceeding  cri* 
minatty: — 

It  ie  an  iTMficteble  ofllsnee  at  common  law. 
Wood&U's  L.  &  T.,  p.  5«r  (ed.  1834). 

It  has  also  been  prohibited  by  several 
statutes,  2  Ed.  3,  c.  a»  calBed  the  statute  of 
Northampton;  5  Ric.  S^  c  8;  15  Ric.  2,  c. 
2;  S  Henry  6,  c.  9;  31  Blix.  c  11.  By  the 
5  Ric.  2,  Stat.  1,  c.  8,  **'rhe  king  defendeth 
that  none  thenceforth  make  any  entrv  into  any 
lands  and  teneiAentt,  bnt  in  casee  where  entry 
is  given  by  the  law^  and,  in  such  case,  not 
with  strong  hand,  nor  wMi  multitude  of  peo- 
ple, bnt  only  in  a  peaceable  and  easy  manner ; 
and  if  any  man  thenceforrik  do  to  the  contrary,' 
and  thereof  be  duly  convict,  he  shall  be  pu- 
nished by  imprisonment  of  his  body,  and 
thereof  ransomed  at  the  king's  will.'^  On 
these  statutes  an  indictment  will  lie,  and  if  an 
indictment  on  the  statnte  8  Henry  6,  be 
broueht  before  the  justices  at  general  sessions, 
and  the  indictment  be  found,  the  tenant  may 
obtain  a  writ  of  restitution  to  the  sheriff  by 
which  he  may  be  restored  to  bis  possession. 
Chitty's  Bum's  Justice,  Forcible  £ntry  and 
Detainer. 

Bnt  the  tenant  has  a  more  speedy  remedy  by 
applying  to  the  justices  to  restore  possession 
to  him,  under  8  Henry  6,  c.  9.  By  the  3rd 
section  of  which  it  is  enacttd,  •*that  though 
such  persons  making  such  entries  be  present, 
or  else  departed  befoiv  the  coming  of  the  said 
justices  or  justice,  nevertheless  the  same 
justices  or  justice,  in  some  good  town  next  to 
the  tenements  so  entered,  or  in  sdme  conve- 
nient place,  according  to  their  discretion,  shall 
have  and  each  of  them  shall  have  authority 
and  power  to  inquire  by  the  people  of  the 
same  county,  as  well  as  those  that  make  such 
forcible  ep tries  into  lands  and  tenements,  as 
of  them  who  hold  the  same  with  force ;  and 
if  it  be  found  before  any  of  them,  that  any 
doth  contrary  to  this  statute,  then  the  said 
justices  or  justice  shall  cause  to  re-seize  the 
lands  and  tenements  so  entered  or  holden  as 
bting  \ipoft  the  groaod  do  not  preserve  his  qfbresaid,  and  shall  put  the  party  so  put  out  in 
msaessios,  becaoM  they  are  not  capable  of  ftiU  possession  of  the  same  lands  and  tenements 
Dciag  sabstitiiced  at  agents,  and  therefore  so  entered  or  holden  as  before.*^  But  by  31 
tbeir  being  upon  the  hmdcontinttes  no  posse»-  Efic.  c.  11,  no  restitution  is  to  be  made  after 
BOA.  the  party  has  been  in  possession  three  years. 

tndly.  ne  tenant's  raaieAea  for  a  fbreible  i  It  should  be  observed  thnt  the  5  Ric.  2,  c. 
CBtvy,  MppMAg  his  interest  in  the  premises  8,  and  the  8  Henry  6,  c.  9,  extend  to  freehold 
has  esjHred  or  been  legally  dHermined,  are  by  estates  only ;  but  by  the  21  James  1,  c.  15, 
criaiiaal  proeecntion  only.  Per  CoUmau,  J.,  the  remedies  given  by  them  were  extended  to 
NemUm  msi  w^  v.  Haiimi^  nbi  suprt^— '  tenants  for  years,  tenants  by  copy  of  court 


„  ihm  pbintiiF  to  go  away,  by 
talfing  hia  lua  mster  wanted  him,  the  Irish- 
ttnenlned  tiM  plnatUTa  room  and  tnmed 
hisjmfe  out  into  the  street,  and  pot  the 
pliHtiff's  lui  Allure  o«t  of  the  wiadow ;  it  was 
held  that  tl»  laftdiord  was  a  trespasser,  mu 
Imyr.  Qay,  6  a  ft  P.  284.  On  Tkfiierv. 
M^fmaH  hidng  cited  for  the  defondant*  Lord 
Lfmdkuti,  OL  B.,  aaad,  <* There  the  tenant  had 
gane  a«ajr».and  had  not  left  has  family  in  pos- 
session.  Th»  tsnant  was  m  that  case  out  of 
poaaeasiDO,  'Abd  no  one  waa  in  possession. 
WlMrathftt  is  ao>  the  landlord  may  enter  if  the 
tmaiaaftamend." 

Jf  the  entry  be  peaceable,  the  subsequent 
posaesnria  may  be  defended  by  force:  Bae. 
Afar^  Fordbkf  fiatry  (B). 

But,  alihoogh  the  right  of  a  landlord  to  re- 
ealer  oa  U»  determinatioA  of  bis  tenant's  in- 
tnsit  is  dear,  the  difficolty  of  exercising  it 
peaceably  is  ao  great,  as  to  renderit  practically 
naelesa*  We  shall  therefore  proceed  to  state 
the  kw  ralating  to  forcible  entry  between 
kndbrd  smd  tenant,  and  in  doing  so  we  shaD 
ensidcrlat,  what  forcible  entry  is ;  2ndly,  what 
remediea  are  given  to  a  tenant  who  is  forcibly 
disponeaaed;  aad  3rdlv,  whether  a  landlord 
can  by  agreement  witn  his  tenant  protect 
lumsttf  £i«m  any  or  all  of  the  legal  liabili- 
tios  wiiich  a  forciMe  entry  incurs. 

let.  In  Comyn's  Dig.  Tit.  Forcible  Entry 
(A  2),  forcible  entry  is  defined  to  be  "where 
a  BDHi  entare  into  lands  or  tenements  laifiw 
fsrH:  as  if  he  brings  nnutnal  weapons,  or 
tliieatena  violinoe,  or  breaks  the  door  of  the 
koose^  being  locked,  or  ejeeca  the  possessor 
with  violaDee." 

Ia  Bac.  Abr.  Tit.  Forcible  Entry  (B),  it  is 
'  said  tiait  a  man  mav  be  guilty  of  a  forcible  entry 
ikoni^  there  may  oe  nobodiy  in  the  house  at 
the  time ;  and  so  he  nay  bv  an  entry  into 
lands  wfaeffs  any  person's  wife,  chfldren,  or 
s«vantt,  are  upon  the  lamfe  to  preserve  the 
possession,  because  whatsoever  a  man  does  by 
hs  sgems  is  his  own  act.    But  his  cattle 


hb  cannot  mahitahi  an  aiSdon  of  trespass 
fSArs  cAiaiiMiyWjrt''>**~becaase  havfng  no  title 
tv  4»  poSsesnon  as  against  his  landlord,  he 
i  have  no  tighi  of  aetton  against  him  as  a 
passer  for  saterinr  upon  hie  own  land 
I  with  fbree,  for  sRhoogh  thelaw  may  have 
been  violated  by  the  kndloni,  no  right  of  the 
liBaiit  would  have  been  inAringed,  and  bo  in- 
jtsj  aasltfiisd  by  him  for  which  he  coidd  be 
CBbllsd  to  eompeoAtkHl  in  daiaages.  Nemkm 
V.  HorftMiC  And  no  Iction  Mrill  lis  on  the 
ilatiitsa  where  the  tenant  baa  no  right  to  the 
aoasSssioii.  Baa.  Abr*  TH.  PoreiblB  ftittr 
(A). 


roll,  and  tenants  by  elegit,  statute  merchant 
and  statute  staple.  Bac.  Abr.  Forcible  Entry 
(E). 

But  although  where  the  landlord  has  a  right 
to  enter,  no  action  can  be  maintained  even 
whene  the  entry  be  forcible,  yet  if,  as  is  usually 
the  case,  personal  violence  be  done  to  the  te- 
nant or  those  in  possession  for  him,  or  his 
goods  be  removed  or  destroyed,  trespass  may 
be  maintained  for  the  assavlt  or  damase. 

The  leading  case  on  the  subject  is  Newtonr. 
Borland,  Seotti^  74,  in  which  the  general  prinei* 
^e  was  folly  dUcnssed.  The  circumstances  so 
for  as  Ifaey  are  astsfial  were  these^-^the 
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Lamt^hfmikirdaudTetumt. 


plaintaff  liired  of  the  defendant  H^  for  six 
montlu  certain,  rooms  in  a  house  occupied 
by  H.  Hie  six  months  having  expired  on  1st 
Marckl837,  and  the  rent  not  having  been 
paid*  H.  on  the  2nd  March,  aasistea  by  the 
other  defendant  Bailey,  distrained  on  plain- 
tiff's goods,  employing  a  locksmith  to  open 
the  doors  of  the  rooms  in  his  occupation ;  and 
the  plaintiff's  wife  refusing,  on  request,  to 
quit  the  premises,  H.  at  a  subsequent  part  of 
the  same  day,  accompanied  by  lour  or  five 
other  persons  again  entered  the  apartments* 
and  forcibly  expelled  plaintiff's  wife  and  chil- 
dren. The  pkintiff  thereupon  brought  an 
action  of  trespass  for  the  assault,  &c.  The 
defendants  pleaded,  that  the  defendant  ifar- 
land  was  lawfully  possessed  of  a  certain  dwell- 
ing-house, and  that  the  said  Frances  was 
unlawfully  in  the  said  dwelling-house,  and  that 
he  was  therefore  justified  in  removing  her. 

It  was  contended  on  behalf  of  the  defendants 
that  H.,  being  lawfully  entitled  to  the  posses- 
sion, was  justified  in  asserting  his  right  in  the 
manner  he  did,  using  no  unnecessary  violence, 
and  that  though,  if  extreme  violence  were  ueed, 
he  might  be  Uable  to  a  criminal  prosecution, 
he  was  not  civiUy  responsible,  and  Taunton  v. 
Costar,  Turnery.  Meymott,  Butcher  v.  Butcher, 
Taylor  v.  Cole,  and  Rogers  v.  Pitoks^  were 
cited.  For  the  plaintiffs  Hillary,  v.  Gq^< was 
relied  upon.  The  verdict  was  tor  the  plain* 
tiffs.  A  rule  nisi  for  a  new  trial  was  then  ob- 
tained, and  on  the  argument  Tindal,  C.  J., 
said,  "If  the  landlord,  in  making  his  entry 
upon  the  tenant,  has  been  guilty,  either  of  a 
breach  of  a  positive  statute,  or  of  an  offence 
against  the  common  law,  it  appears  to  me  that 
such  violation  of  the  law  in  making  the  entry, 
causes  the  possession  thereby  obtained  to  be 
illegal,  and  that  the  allegation  in  the  plea  that 
,me  of  the  defendants  'was  lawfully  in  posses- 
sion at  the  time  the  assault  was  com- 
mitted," is  neffatived.  Bosanquet  and  Erskine, 
J's,  concurred,  Coltman  dissenting.  The  rule 
was  made  absolute  in  order  that  the  jury 
might  find  whether  the  entry  was  forcible  or 
not.  The  case  was  tried  three  times,  but  the 
question  was  not  decided. 

3rdly.  This  being  the  landlord's  position : 
having  an  indubitable  right  to  re-enter  on  the 
determination  of  his  tenant's  interest,  but  that 
riffht  being  practically  useless  from  the  impos< 
siBility  in  the  great  majority  of  cases  of  exer- 
cising it  peaceably,  and  his  onlv  means  of 
obtaining  the  aid  of  the  law  being  Dy  an  action 
of  ejectment,  alwavs  a  very  unsatisfactory 
remedy,  since,  if  iuagment  be  obtained  hj  de- 
fault, the  landlord  recovers  no  costs,  and  if  by 
verdict,  although  he  recoi'ers  possession  and 
costs,  he  is  obliged  to  resort  to  another  action 
to  recover  the  mesne  profits ;  in  such  a  posi- 
tion it  was  to  be  expected  that  landlords  would 
endeavour  to  devise  some  means  by  which 
they  could  gain  the  advantages  of  a  forcible 
en^  without  subjectinr  themselves  to  the 
liabilities  attached  to  it  by  the  law.  Accord- 
ingly we  find  that  this  was  attempted  in 
Kmmtgk  v.  Owdye,  7  Scotf  a  N.  R.  1025,  by 
adding  a  daute  in  the  agreement  with  the 


tenant,  that  if  an  action  should  be  brought  by 
him  for  the  entnr  of  the  landlord  on  Uie 
determination  of  the  tenancy,  he  might  plead 
leave  and  license  in  bar. 

The  plaintiff  held  premises,  by  an  agreement 
as  tenant,  from  year  to  year,  under  Temper- 
ance Arden,  at  30/.,  rent,  payable  half  quarterly, 
and  3  quarters  rent  being  in  arrear,  defendants 
entered  under  an  authority  in  writing  from 
T.  A.,  and  destrained,  ana  put  out  plaintiff 
and  her  lodgers  and  kept  possession. 

The  agreement,  in  addition  to  the  usual 
clauses  for  payment  of  rent  and  for  repairing, 
contained  a  proviso,  that  if  the  rent  should  be 
unpaid  on  any  day  when  the  same  should  be- 
come due,  or  within  10  days  afterwards,  or  if 
plaintiff  should  not  quit  ana  deliver  up  posses- 
sion of  the  house  according  to  notice,  and  in 
certain  other  events,  Uien,  without  any  demand 
whatsoever,  it  should  be  lawful  for  T.  A.  and 
her  agents  immediately  to  enter  upon  and  take 
possession  of  the  house  and  premises,  and  the 
plaintiff  and  all  persons  claiming  under  her  to 
expel  without  any  legal  process  whatsoever,  and 
as  effectually  as  the  sheriff  might  do  in  case 
T.  A,  had  obtained  judgment  in  ejectment, 
and  a  writ  of  Hab.  fac.  poss.  had  been  issued 
thereon,  directed  to  sucn  sheriff  in  due  form 
of  law,  and,  in  case  any .  action  should  be 
brought  for  such  entry,  defendants  might 
plead  leave  and  license  m  bar,  and  the  agree- 
ment might  be  used  as  conclusive  evidence  of 
the  leave  and  license.  Ilie  plaintiff  brought 
an  action  of  trespass  for  entering  the  house, 
and  forcibly  expelling  her  and  seising  her 
goods.  The  defendants  pleaded,  first,  not 
guilty;  secondly,  leave  and  license;  and 
thirdly,  as  to  seizing  the  goods,  a  justification 
under  a  distress  for  rent.  The  jury  found  a 
verdict  for  the  plaintiff  on  the  first  i6sue,  and 
for  the  defendants  on  the  two  other  issues, 
and  assessed  the  pldntiff*s  damages  at  50s,  for 
the  trespass,  not  covered  by  the  third  p^; 
leave  being  reserved  to  the  plaintiff  to  move  to 
have  the  verdict  on  the  second  issue  entered 
for  her  with  50s,  damages.  The  motion  was 
accordingly  made.  The  general  question  as  to 
a  landlord's  right  to  re-enter  was  not  discussed, 
the  whole  argument  turning  upon,  whether  the 
agreement  sustuned  the  plea  of  leave  and 
license,  it  being  contended  for  the  plaintiff  that 
^e  agreement  amounted  to  a  lease,  and  ought 
to  have  been  so  pleaded. 

The  court  assented  to  the  two  general  pro- 
positions :  that  the  defendants  were  bouna  to 
plead  the  agreement  accordin^^  to  its  legal 
effect,  and  that  if  the  cUiuse  rehed  on  was  not 
in  its  effect  a  license  to  enter,  &c.,  the  agree* 
ment  by  the  parties  that  it  might  be  pleaded 
and  given  in  evidence  aR  such,  would  not 
entitle  the  defendants  to  retain  the  verdict 
entered  for  them  on  that  issue. 

Tindal,  J.,  (after  calling  attention  to  the  fact 
that  there  was  no  provision  that,  upon  noA-' 
payment  of  the  rent,  the  lease  should  be  void 
so  as  to  strip  the  tenant  of  her  right  to 
possession  before  the  entry  of  the  lessor,  sad 
observing  that  the  lessor  therefore  had  ao 
right   to   the   possession   except   under  .die 
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hoeoat  Iksu  esprmAj  givteiiy  and  it  woidil  only 
be  npop  lier  iftitov  thai  any  aach  right  Woald 
reveat  in  her,  and  after  reriewing  the  cam) 
nid,  "  In  the  prasent  case  the  plaintifTe  right 
to  the  posaeasion  aa  tenant  continued  until  the 
lesaor  had  avaikd  henelf  of  the  license  giren 
by  the  agreement  to  enter  and  take  possession. 
We  therefore  think  that,  under  the  peculiar 
wording  of  this  agreement,  the  entry  of  the 
defendiuit  and  the  expulsion  of  the  plaintiff, 
may  well  be  justified  under  this  form  of  plea." 

I*hi8  case,  therefore,  decides  that  a  landlord 
may  ao  frame  the  agreement  with  his  tenant  as 
to  be  able  to  resume  possession  by  force>  and 
plead  the  agreement  in  bar  to  an  action. 

It  was-  on  the  authority  of  Kavanagh  v. 
Gmdge,  that  the  case  alluaed  to  at  the  com- 
mencement of  these  observations  was  decided. 
Hie  agreonent  was  similar  in  form,  stipulating 
that  if  the  rent  should  be  in  arrear,  and  in  cer- 
tain other  cases,  "the  landlord  and  his  agents 
may  immediately  enter  upon  and  take  posses- 
sion of  the  premises,  ana  for  ever  expel  and 
Femove  therefrom  the  servants  of  all  persons 
claiming  under  him  without  any  legal  process 
wfaataoever.  And  in  case  of  such  entry,  and 
of  any  action  or  other  proceedings  taken  for 
the  same  by  any  peraon  whatsoever,  the  de- 
fendant or  defendants  may  plead  leave  and 
license  of  the  tenant  or  any  persons  claiming." 
It  appeared  that,  the  rent  being  in  arrear, 
Pratt,  a  house  agent,  went  to  the  premises  on 
the  19th  Aognst  last  and  demanded  possession, 
which  Mrs.  Pasamore,  the  tenant's  wife,  re- 
fosed  to  give  up.  He  then  broke  a  pane  of 
gjass,  unfastenea  the  window,  raised  it,  and 
pot  his  son  through,  who  opened  the  door. 
Pratt  then  entered  and  again  demanded  pos- 
seaaion,  whicb  being  asain  refused,  he  told 
Mrs.  Fksamore  be  would  give  her  3  hours  to 
procure  lodgings,  and  that  on  his  return  he 
should  expect  her  to  deliver  up  the  key.  At 
7  o'clock  he  again  called,  and  ultimately  con< 
sented  to  allow  her  to  remain  in  the  house  till 
the  next  day.  The  next  morning  he  came  to 
the  house  accom^ianied  by  some  men,  and 
Mrs.  Pasamore  refonng  to  admit  them,  he 
broke  open  the  door  with  a  crow-bar.  Upon 
this  she  ran  up  stairs  and  locked  herself  in  the 
drawing-room.  Pratt  followed  and  broke  open 
tfaia  second  door,  and  desired  her  to  give  up 
the  key  and  quit  the  house.  She  refused^  and 
Pratt  then  directed  his  men  to  take  her  do^vn 
stairs  and  put  her  out.  They  laid  hold  of  her 
accordingly  and  took  her  down  stairs,  but 
upon  reaching  the  street-door  a  mob  of  cab- 
men ruahed  in  and  rescued  her.  She  instantly 
ran  up  atairs  aoain,  but  the  men  having  fol- 
knred  laid  hold  of  her  by  the  lesrs  and 
Bhouldera,  dragged  her  down,  and  threw  her  out 
upon  the  pavement.  Aa  she  was  being  dragged 
down  the  stairs  she  laid  hold  of  the  bannisters, 
hot  Pratt  hammered  her  fingers  till  she  was 
oiiliged  to  let  go,  one  of  them  being  dislocated 
by  the  blows.  Prior  to  her  having  been 
thrown  on  ^  pavement  one  of  the  men 
)adud  her  on  the  aide  and  fractured  oiw  of 
her  xibc  Her  low  children  were  next  turned 
out,  and  abe  wa«  vwkad  up  and  carried  in  a 
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fainting  state  to  a  ft^ghbouring  public-house. 
Mr.  Qarkson  for  the  defendant,  relied  on  the 
authority  to  enter  given  by  the  agreement,  and 
there  having  been,  as  heatueged,  no  more  force 
usied  than  was  necessary,  and  cited  Kavanagk 
V.  Qmdge,  Mt*.  Seijeant  Adamt  said  that  it 
appeared  to  him  tluit  Uiis  agreement  was  a_ 
justification  for  the  expulsion  of  the  party, 
unless  it  could  be  proved  that  in  the  accom- 

D*'  hment  of  that  object  unnecessary  violence 
been  used.  The  only  question  which  he 
should  eventually  leave  to  the  jury  would  be, 
whether  or  no,  m  effecting  that  removal,  there 
had  been  greater  violence  used  than  was  abso- 
lutely necessary.  Under  this  -direction  the 
jury,  after  an  hour's  deliberation,  acquitted  the 
prisoner. 

No  one  can  be  surprised  at  the  evident  re- 
luctance of  the  juxy  to  find  a  verdict  of 
acQuittal,  and  it  coidd  only  have  been  the 
deference  always  v^ry  properly  paid  to  the 
opinion  of  .the  judge  which  coulu  have  induced 
them  to  da  so. .  If  Mr.  Seijeant  Adams'  view 
be  right,  that  the  agreement  warranted  the 
landlord  in  using  whatever  force  was  necessaiv 
to  expel  his  tenant,  it  would  justify  -  deatn 
itself,  for  it  is  easy  to  imagine  circumstances 
in  in^iich  death  would  be  caused  before  the 
expulsion  could  be  effected ;  and  as  there  ia 
nothing  in  the  relation  of  landlord  and  tenant 
which  gives  any  peculiar  force  to  agreements 
between  them,  similar  agreements  might  be 
made. with  respect  to  all  other  contracts. 
Therefore,  if  a  landlord  may  forcibly  seise  a 
house  he  has  let  to  a  tenant  because  the  rent  is . 
not  paid,  a  tradesman  may  forcibly  seize  goods 
he  has  sold  because  the  price  is  not  paid.  In 
short,  the  principle  would  be  established  that 
individuals  may,  by  agreement  between  them- 
selves, obtain  the  power  to  redress  their  own  \ 
wron^^s  without  the  intervention  of  the  law ;  a 
principle  which  it  is  obyioua  would  .not  only  > 
cause,  the  most  frightful  disorders,  but  would 
break  the  bond  on  which  the  very  existence  of 
society  depends.  In  a  state  of  nature  every 
one  is  at  hber^  to  enforce  his  own  rights,  but 
on  the  establishment  of  a  society  this  power  is 
necessarily  taken  away  from  individuals  and 
vested  in  the  whole  body  collectively,  the 
libertyof  each  being  abridged  for  the  good  of 
aU.  Thenceforth  each  member  of  the  commu- 
nity must  depend  on  the  law  for  the  protection 
ana  enforcement  of  .his  rights,  and  if,  instead 
of  this,  he  assert  his  own  rights,  or,  in  other 
words,  take  the  law  into  his  own  hands,  he 
commits  an  offence  against  the  public.  And 
this  it  is  which  distinguishes  Pratt's  case  from 
Kawmagk  v.  Oudge.  The  latter  was  an  action 
of  trespass  brought  by  the  plaintiff  for  the 
purpote  Of  obtaining  from  the  defendant 
compensation  in  damages  for  the  injury  he  had 
committed.  It  was  a  private  claim  .between 
two  individuals  with  wldch  the  public  had 
nothing  to  do,  and  aU  that  that  case  decided, 
was,  t£it  a  man  has.as  much  power  to  give  up 
hia  right  to  compenaation  in  damam  aa  any 
other  right  which  belong  to  him  alone.  But 
the  foundation  of  a  eriminal  proceeding  ia  an- 
ofifonce  agailMt  the  pubUe,  and  it  woold  be 
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eaatxwcf  to  all  pxmciple  to  bold  that  private 
inAdcmala  can,  by  agreement  between  themr 
edveSf  depriTe  the  public,  fonnin^  aa  it  vwe, 
a  third  party,  of  a  right  to  puniah  oflfeiMaa 
committed  against  it  Notwithstanding  Pratfa 
caae^  therefore,  we  apprehend  the  reavK  of  the 


decided  caaea  to  be»  that  a  iMftdiord  mi, 
rack  an  agreement  with  his  tenant  at  w31 
pre?eut  the  latter  maintaining  &  civil  action  fiar 
a  fordbfe  entry,  but  that  if  a  biench  of  flia 
peace  be  committed  the  offiendera  an  alill 
tiabls  to  be  punished  criminaDy. 


ATTORNEYS  TO  BB  ADMrTTED. 

HOaiy  Thrm,  1848. 
[Gonduded  from  page  62,  aate^] 

Cterh^  Names  and  Residences,  7b  loAom  Articled,  Assigned,  SfC. 

De  Mole,  John  Stephen,  Kenniiigton-greeii ;  and     J.  B.  De  Mole,  Marehuit  Taylor8'*h&U 

Coarlmnd,  Wandsvorth-road  •  .       Thomas  Browning,  Hatton«€oart 

Dimcalf,  John  Thomas,  20,  New-Ormond-«tr«et ; 

Walsall ;  aood  Sloane-atreet  William  Thomas  Jan.,  Walsall 

BUis,  Richard,  10,  Rodney-tsrrace-wMt,  Mils- 

ead-road         ...•..*    G.  Marten,  Commerdal  Sels  Rooms,  Mineing-lsne. 
XSmSod,  Charles,  6,  Symond  Viu  .       '    H*  Denton,  Lincoln's-ian 

Baton,  Tharaas,  4>  Lyon*s*iDn  •       •        *    B*  Smith,  Kiag's-anu-yard,  and  Chanesiy-lane 

B.  Field,  Lincoln's-imHfialdB,  &  Clspham-oODmum 
C*  B.  BaodaU,Tokenhoose-yard 
BMtlsy,  Yard,  9,  ArtiUery-plaoe,  Fiosbary;    snd 

Newton  Abbott  P.  Pearce,  Newton  Abbott 

Fsithfull,  Frederick   Dondas,  60,  Lincoln Vinn-     George  Pearson  Nicholson^  WathHipon*DsBrae 

fidds ;  and  Wath-uponpDeame  •        .       D.  S.  Bockstt,  Lincoln's*inn-fielas 

Aost,  Horace,  66,  Jadd-street,  New-road  ;  Kings- 

ton-npon-Hnll ;    Warwiek-eonrt ;    and    Ta^ 

Tistookplsee Charles  Frost,  Kingston-upon-Hnll 

Fuller,  H«nry,  10,  Savflle-row^,  Walworth ;  and 

Hattoa-garden Thomas  Ridbaidsen,  Uttoxeter 

Foliar,  Frederiek,  23,  Southampton  Row;  Bath; 

Uoyd-square ;  Great  Ormond-strset       .        .   John  Physick,  Bath 
Feamhead,  Charles  Peter,  8,  CUfidrd's4aa     »        .   P.  Fearahead,  Clifibei'Mon 
Ford,  Bmtton  John,  52,  Great  Marlborongh-stroet  ^     H.  M,  Ford,  Ezster 

Bzeter ;  and  Soath-street,  Berkeley-squars     •       John  Mitchell,  Wymondham 
Falconer,    J.   Brontoo,  jun.,  7,  Colebrook-row, 

Islington ;  and  NewcasUe-npon-Tyne      .        •  John  Fenwick,  Newcastle^uponFTyne 
Gross,  Woolnoogb,  36,  Sidmoatn-street,  Begent- 

sqiiare;and£ye  Thomas  French,  Eye 

Qdldshede,  Theodore,  1,  Kensington-gore;    snd     £•  J.  Sjrdney,  Hnsbary-eircns 

Hsnunersmith         ......       H.  Richards,  Chsados-street 

Ony,  John  Patttnson,  srtieled  hy  the  name  of 

John  Guy,  York George  Leemea,  York 

Gale,  Frederick,  27,  Upper  Ealon-stseet,  Gfoe-     William  Ford,  Southmquasa 

Tenor-place  Samuel  Carrey,  PaskasMBtatrset 

Gfuppy,  Alnred«  Honitbn        •        .  •        .   H.  C.  Mules,  Honiton 

P.  Mules,  Honiton 
Goodman,  John  FestiBg,  28,  Devonshire-street, 

Queen-square ;  Marlborough  ;  and  Wamfiord-     W.  C.  Merriman,  Marlborough 

eourt  Henry  Smith,  Wamford-court 

Gard,  Edward  Oram,  16,  Milton-stxeet,  Dorset-     Samuel  Rowse,  Plymouth 

sqnsn ;  and  Stoke  ......       Stephen  Walters,  Bssioghsll-street 

Gtibble,  John  Chsrle^  S,  Raymond-hoildings ; 

and  Bamstqde  William  Gribble,  Barnstaple 

Qianshaw,  Bobert,  8,  Northampton-place,  Canoa- 

httiy;    and  Leioeeter  ....   William  Freer,  Leioeetar 

Gxeares,  Thomas,  13,  RegenMtreet,  Kingatoa^ 

upon-HuU J*  A.  Jsokson,  Parliament-stieee 

Orenhe,  Giles,  Bristol C.  GroTiUe.  BrUtol 

Hsrris,  Jsmes  Charles,  Warwick  •  .  Thomaa  Heath,  Warwick 

Hemfray,DsTid,Portmadoe;  Gower-plaoe;  Soley- 

piece ;  snd  Frederick-street  .  •  D.  Breese,  45,  Lincoln's-inn-fields 

Haines,  Fradeiidt,  Coleharboiif4ane,  Best  Briacton     Messrs.  Psin  and  Hatherly,  Great  Mailborougli.at 
Baamsn,  Hewy,  1,  Artirar-eCieet^  Gray's-utn4eae ; 

eiklBewMy  .       .       .       >       *  Jehn  Bary,  B«wdley 

Hooper^  Ssnasl,  7,  Opsusei  elneiy  NcetfiaaqiiDm* 

aqwaS'^andRiohmeiid         •       ..       •       •  K>  Hsoper»  Faaipeeun,  Tiaapie 

•  na  femsr  part  ef  due  Ubt,  at  p.  61,  <m<e,  was  bsaded  JMickssiiwBS  faiimd  of  fltlsry  Tern. 


Mofm^iio  »  Mmittmi. 

HarnMon,  Francis  John,  5,  Somhamptim-ctieet, 

BlooDBborr  Hemy  Wolker,  SouthanptoiMtiMC 

HnrkiDs,  Joho'  William,  Claplmn ;  and  2,  New 

BofwalKcoort  John  Hafi^Mai,  New  P— w^Vcogrt 

Hill,  Thomas,  jun.,  Woooton         ....  -T^mieis  ObDins,  Loumiiitar  mod  f 
HmpaoD,  Samoa],  <1,  Cold-batb«qaare         •        .   Jamaa  Cbaipman,  lianebaalar 
Hodgioii,  R.  Huddleatona.  Bingiey ;  and  Salbr     .    WilKam  Wolla,  Bradlbrd 
Hue,  Richard,  41,  ManchaateT-streeyt,  Gny's-iaiw 

road;    TreUick-tairace,  Pimlico  «        .   John Heuiing^, Waymouth 

Hoskioa,  Edward,  Goaport  •        .        .        ,   Jamte  Hoakina^  Goa|>ort 

HoUinalMad,  Henry  Brock.  BiUinge  Searr,  near     O.  Milne,  Jan.,  Manchester 

Blackburn J.  Aiaowofth,  Bkokbom 

flolford,  George,  31,  Cloodealej-terrace,  lalington^ 

aad  Rusfaolme Henry  Bary,  Manohatter 

Hendenon,  Jamea,  De  BeauToir>town  ;    Black-     John  Wilkinaon,  ditheioe 
boDine;  Enfield;  QueenVroWyPentonyille    .       Jamea  Baldwin, Colna 

Dixon  Robinaon,  Blaokbmn 
Hoskins,  Tfaomaa,  Goaport  ....   Daniel  Howard,  PoiCaea 

Joboton,  Richard,  Soutiij>ort  ....   Already  admitted  in  C,P*«t  J 

Jmut,   Henry    Mountrick,   Ueavitree,    Deron ;     H.  Jamea,  Exeter     • 

Featberatone-buildinga  ;  and  Cbestei^temce  .       £.  W.  Paul,  Exeter 
Jofaoaon,  Edward  Da^ey,  12,  Clifford'a-inn ;  and 

Pakenham-street  ,        .  *     .   Henry  Smith,  Bodfori-row 

Jostiee,  Walter,   S,  Bredknodc-atreet,  Camden- 

town  ;  and  Park-viUage-eaat,  Regent's  Park    .  J.  F.  JnaticM,  Begmuwattoet  # 

Jnbb,  Henry,  t.  New  Millman^treet ;  and  Wath- 

upoD-Deame G.  P.  Nidiolaon,  Weth»«poD-De«nie 

Jonet,  John  Parry,  formerly  called  John  Jones, 

Rothin;   Denbigh;  and  Alfred-atreet,  Bed-     J.  V. Home, Denbigh 

ford-aqnare  G.  Procter,  New^qnate 

Jones,  Jolm  Humphrey,  9S,  RiTor-atreet,  Myddel- 
ton-sqmare;  Pwllheli;   Red-lion-conrt *,   and 

SarrsT^efrace C.  If HUsna,  Pwllheli 

Jobosoo,  Jamea  Henrj,  9,  Ampton-atreet,  Gray  V 

ino-road WiWrnn  Ghrimaa  K«U,  BedfordHEOw 

K^lag,  Frederick  John,    14,  Galthorpe-sireet, 
Gia/'a-inn-road ;  Colcbeater;  and  New  Or- 

mond -street  F.  P.  Keeling>  ColcbeaMr 

King.  Samuel  L.  Wicken^  S2,  Wilmington-aquare  .   Samuel  Kjb§,  WOmangton^UM ;  FormTil'tdmi 
^^pp,  Richard,  4,  Hortimer-terraoe,   Keotidi- 
"  town;      Sonthamptoo-bnildiogs;      Lower 
Charlea-atreet ;  DeTonahirs-street ;  and  Old-     B.  HoUoway,  New  Woodstock 
sqoare,   Lineoln's-inn  ^        .        .         .       F.  P.  Cfa^ypell,  Oolden<«qMfe 

Uigh»  Frederick,  jun.,  CoUompton  .   F.  Leigh,  CollvatplOB 

Latham,  William  Frederick,  9,  Doughty-street      .    A.  Walker,  King'a-aoad,  Gray*a-inn 
Iinfear,  William  Burbridge,  5,  Lamb'a-condoit-  •         , 

street  H.  R.Hill,  Thiogaswton^treet 

Lawrence,  Nathaniel  Terttoa,  15,  GrayVinn-aqoare    William  Talbot,  KiddermiMbar 
Ljne^  Thomas,  Woodhonae,   near  Whitehaven; 

Spring-place,  Bagniggfr-wella-road  .        .   W.J.Lyne,  Wliitehayen. 

Lawia,  L.  Winterbotham,  Cheltenham  .   L.  Winterbodiam,  Tewkesbury 

J.'JlxHBea,TewkesbnrT 
J.  B.  Winterbotham,  Cheltmiham 
Uwrence,    Charlea    William,   8,    Bolton-street,     Charies  LawMoae,  CiPSQesrtar 

Piccadilly  ;  and  Hdf-moon-street  •       R.  R.  Bayley ,  BaainghaU«treet 

L«itb,  Frederick,   S7,  King'a-sqnare,    Goswall-     John  Mmvilyan,  Sandwicli 

ttreet-road ;  and  Jewin-atreet  Jeaeph  Raw,  Fuaural'Mni 

AfartiBean.    John    Philip,    29,    Montsgu-place, 

Bedford-aqoare  A.  W.  Grant,  KingVroad 

MoSnenx,  Joeepb,  Cordwainers'-bell  .   Geo^<e  Pfailoex  Hill,  BdgfalMS 

MUae,    William    Henry,   Preatwick-wood,   near 

Manchester  £.  C.  Milne,  Mancheater 

Meara,  St.  John  John,  Bagahot  *    ....   John  Mears,  Bagabot 
Maxwell,  William  Albert,  a,  Artbur-atreet,  Gray**- 

inn-road  ;    Ramaay John  Serjeant,  Ramsay,  Hantingdons.* 

MeDor,  Jobs   William,  21,  QoeenVrow,  Penton- 

rille-road W.G.  Taylor,  14,  John4treet,BedCDrd««ow 

Marknr,     Thomas,    20,     New    Ormond-atreet; 

Waiaall ;  81oan»«treet,  Chelaea  .   John  Forater,  Walaall 

Marilaet,  John  Isaac,  13,  Brook-atreet,  GrosTenor- 

square  ;  Ki^ppeUstreet,  Rassell-sqaare    .        .   William  Slater,  Mancheator 
Newman,  Robert  Rutland,  4,  SontbHiquare  .   W.  T.  LuD*ofisM,Soii^eq«m 

Neale,  Wiltiam  John,  24,  Lirerpoel^treet,  GrayV 

^    iu-nrnd;  Eaat  Retford;  and  Eaat-atreet         .   John  Met,  fiMi  BeliBrd 
^obla,  lluMDM  Shepherd,  York  .       .        .    Umgy  Anderson,  Voric 

;  Charles  L4iFer,  10,  King's-WMd 
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NicbolU,C.  Kerry,  formerly  called  C.  K.  Whitaker, 

8.  Bridge-row,  Battenea  .   H.  R.  Wigley,  Pickett-atrMt,  Strand 
Kicholaon,  Samuel  Pearce,  9,  Higb-atraet,  laling- 

ton ;  Linooln'a-imi-fielda ;  Laooceston    .        .  Samuel  Rowlea  Pattison,  Laanoeaton 
Owen.  Oireo,5,  Warwiok-oourt,  Holbom ;  Pwllheli  Tbomaa  Ellia,  Pwllheli 
Ottaway,  Philip  Wataon,  35.CharCer-hottse-8quare; 

Staplefaurat;  and  Burlon-atreet  .        .  G.  J.  Ottaway,  SUplehurat 

Oxlej,  John,  jon..  20,  Bnry-atreet,  Bloomsbury- 

aquare ;  Rotherham  ;  Gerrard-st;  River^t.     .  John  Oxley,  Rotherham 
Pratt,  Jameajun.,  York        .        .        .        •        .   G.  H.  Watson,  York 

W.  F.  Clarke,  York 
Padley,  Frederick    John,  43,  Liverpool-ttre^t ; 

Argyle-aquare ;  and  Lincoln  .        •        . '  J.  W.  Danby,  Lincoln 

Preacott,  George  William,  Stoarbridge  .        .  Rowland  Price,  Stourbridge 

Pretty,  Henry  Grander,  Tettenball,  near  WoUer- 

hampton ;  and  Albert-atreel  .        •        .   A.  H.  Browne,  Wolf erhampton 

Pike,    F.   Chriatopher  Vernon,    9,    Canonbury- 

terrace,  Islington  F.  W.  Pike,  Bedford-row 

Paitson,  William,  11,  Dalby-terrace ;  and  Cocker-     John  Steel,  Cockermouth 

mouth  Cfiarlea  Biacboff,  Coleman-atreet 

Parker,  Richard,  U,  West-street,  Walworth ;  and     Robert  Parker,  Axbridge 

Azbridge J.  W.  Bradford,  Langford 

Price,  Richard  Hope,  jnn.,  18,  St«  Thomaa'-atreet, 

east ;  Tettenball  J.  B.  Deakin  and  W.  Dent,  Wolverhampton 

Pratt,  JohmForater,  10,  Bridge-atreet,  Westmin- 
ster ;  Berwick-upon-Tweed ;  Arthur-street     .   Robert  Weddell,  Berwick-upon-Tweed 
Peachey,  Jamea  Pear8e,39,  Brunawick-aquare        .   Jamea  Peacbey,  Saliabury-square 
Poore,  Philip  Henry,  19,  Alfredrstreet,  Bedford- 
square  ;  Andover William  Everett,  Andof  er 

Pickop,  William,  Merioneth-terrace,  De  Beauvoir 

Town;  Blackburn;  and  Argyle-street,  New-     Henry  Hargreaves,  Blackburn 

road •        •       C  Richard  Craddock,  Gray'a-inn-square 

Pieard,  Alfred  Chriatopher,  41,  Newington-green, 

Middlesex William  Phelps,  14,'Red-lion-aquare 

Plows,   Richard,  S,  ClaylandVplace,  Clapham- 

road Edward  Lawrance,  Old  Jury-chambers 

Power,  Robert,  43,  Southampton-buildings,  £aa^ 

street;  Red4ioD-square  .        ...        .   Henry  Power,  Atberstone 

Phippard,    William,  4,  Everett- ati^t,  Ruaaell- 

aquare ;  Wareham  ....  Tbomaa  Phippard,  Wareham 

Penny,  Arthur  Edmund,  4,  Lincoln's-inn-fielda       *    Richard  Barker,  Chester 

Cbarlea  Wilaoij,  Bedford-row 
Rodwell,  Henry  Blytb,  63,  St.  Andiew'a-road,     Edward  Norton,  Diss 

Southwark ;  Upper  Norton-street ;  and  Grove-         J^o^n  Day,  Margaret-street 

place ^*  Browne,  Margaret-street 

Rogers,  John,  jun.,  Oswestry        .  .        .   John  Hayward.  Oswestry 

Reynolds,  William  CoUett,  Gnwt  Yarmouth ;  and 

New  Millman-stieet C.  J.  Palmer,  Great  Yarmouth 

Roose,  Francis,  Boulogne-aur-Mer ;   Upper  Mon-  ^      ,    . 

tague-atreet John  llderton  Burn,  South-square,  Gray  s-mn 

Hoy,  WUliamGascoigne,  42,Lothbury  .    Richard  Roy,  Lothbury 

Rogera,    Walter   Goddard,    12,    Bayham-street, 

south,  Camden-town Charles  Long,  Southampton 

Raven,  John,  43,  Manchester-street,  GrayVlnn- 

road ;  Hawkeahead John  Slater,  Hawkeabead 

Rowlanda,  Richard,  Woreeatar;    Harpni>atraet; 

New  Ormond-atroet Tbomaa  Barceby,  Worceater 

Scott,  Henry, «,  Lamb'a-conduit-plaoe:  and  Odiham   John  Cole,  Odiham 
•^  G.Umb,  Odiham 

Saltwell,  William  Henry,  jun..  The  Grove,  Higbgate  J-  H.  Benbow,  Stone-buildinga,  Lincoln'a-ina 
Symea,  Cbarlea  Pitman,  Coombe,  Liverpool  s  and  ,  «  „ 

9,  Kiog's-bench-walk      .       '.        .  .    H.  H.  Statham  and  F.  Horner,  Liverpool 
Sharpe,  Benjamin  Tbomaa,  Poole                   .        •  Henry  M.'.  A4dridge,  Poole 
Sandilanda,  W.  S.  Toilet,  31,  Fenchurch-atreet      .   John  Teeadale,  Fencburoh-street 

John  M.Teesdale,  Fenchurcl^street 

Sooones,     Francis,    14,    Featberatone-buildinga ;  „  .  .  „    ,  ., 

Tonbridge •  Measra.  Scoonea  and  Alleyne,  Tonbndge 

Syms,  John  Lockbart ;  JO,  Hermea-street,  Penton-        .    .     ^    .  «      .    ..   . 

ville;  Walworth  Cbarlea  Davison  Scott,  Fumirara-inn 

Seymour,  Hugh  Callan.  «,  Leigb-atreet,  Burton-  ,  ^    ^^    .  .    «   , 

crescent ;  and  Bath John  Pbyaick,  Bath 

Sbtcklea, Cbarlea Fziaderie, 6, Albion-atreet, Kings-  ^   ,   «^    ,,      ^.  „  „ 

ton-upon-Hnll  .  .       •        .  G.  L.  Shackles,  Kingaton-opon-Hull 

Smith,  Albert,  14,  Royal-hiU,  Oraenwich ;  Upp« 

Stamford-street;  BlMtkheath;   St.  ThomMV-  .  .  , .  «   .,    « 

atnet John  Smith,  D^vonport 
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fiudyi,  WilNnii  Oaoige,  C9?«i^g«rd0n  •   Wittim  Sndji,  5,  On^'Mm-fquve 

Ssizt,  CoUio,  9,  New  Ormond-ttreet ;    Bisbop- 

iretrmoach  Robert  Smmrt,  SanderUnd 

tttv,  Henrj,  Billericey;  NorfoUtetreel ;  Sobo- 

iqaire  .......   George  Sbmir,  BiUeriear 

geith,  William  Ac]iera,J<ower-Toad,  Deptford        .   G.  Hiljrmrd,  FomiTalVmn 
fihda,  Dooglae  Brooke,  Brompton ;   Cranbrook ;     W.  T.  Ne^e,  Craobrook 

ud  Dougbty*aCreec Thomas  Franee,  Bedford*row 

SbaktU,ThomM  SteTens,  5,  Harpur-street,  Red- 

lion^qoare ;  Persbore ;  Gower-place     .        .   Edwio  Ball,  Pershore 
Templeinto,  J.  Marsh,  joiL,  16.  Moroiogton-place ; 

Crewkeme ;  and  Calthorpe-street  .        .   John  M.  Templeman,  sen.,  Crewkeme 

Ilnnt,  John,  9,  TreUiek-terrace,  Pimlieo;   and 

17»jmouth R.  C.  Phillips,  Wermeath 

Tijtor,WiUism,  18,FeaUierstone-baildiogs,Holbom   G.  T.  Tavlor,  Featberstone-baildiogs 
Thornton,  George,  Bradford  ....   William  Wells,  Bradfoid 

ToivBMod.    Frederick,     14,    Manchester-street,     W.  P.  Pinchaid,  Taunton 

Gny  Vion-road ;  and  Cockermoath         .        •       John  Steel,  Cockermoetb 
Vadahiilt   Henry,    9,    Montsgue-place,   River- 
terrace,  Islington  ;  and'  WoTrerhampton  •    Edward  Bennett,  WolTerhampton 
Upward,  Walter,  13,  Hamilton -place,  Neir-rosd     .   Samuel  W.  Sweet,  Basingball-street 

G.  F.  P.  Sutton,  Basingball-street 
Windnt,  John  William,  48,  Jndd-street         .  R-  J  •  Butt,  Great  RusseU-street 

Wtdbasi,  James  Darison,  .51,Hsns-plBee,  Chelses ; 

■od  Bristol  W.  O.  Hare,  Brbtol 

WebbfJosiah  Joseph,  8,  Great  Onnond-street ; 

Sotttbses,  near  Portsmouth  .        .   !>•  Howard,  Portsea 

miliog,  Charles  Darid,  14,  Calthoipe-straet ;  15, 

New  Ormond- street ;  and  King-street    .        .   J.  E.  Marshall,  Cambridge 
Wdliamt,  Richard,  61,  George-street,  Euaton- 

square ;  and  Liverpool  ...        ,   ^  Frodsham,  Lirerpool 

WithaU,  William  Henry,  7,  Parliament-street         .   Jo*>n  Gregaon,  Bedford-row 
Wallingford,  Edward  Alfred,  Saint  Ires  .   George  Gsme  Day,  Saint  Ires 

Waiter,  John  Fraser,  1$,  Bayham-atreet,  south,      William  Bartholomew,  Gray*s-inn«place 
Camden  Town       •.«...       Thomss  Birch,  Taristock-street 

William  Bartholomew,  Gray'a-inn-place 
Wilson,  Thomaa  Abrahall,  Worcester     •  .   John  A brahall  Wilsop,  Worcester 

Wbiteman,  Alfred,  Eaatboame      .        •        .        .   R-  Terreweat,  Eastbourne 
Walton,  Edwsrd,  19,  Charrington-sUeet,  Camden 

town D.  Erskine  Forbes,  Warnford-conrt 

Ward,  Robert  Arthur,  Upwell;  Thetford;  Myd-     Gregory  Faux,  Thetford 

dIetoB-straet ;  Wells-street     ....       Jsmes  Crowrdy,  25,  Old  Fish-street,  Doctors'-com. 

Hanslip  Palmer,  Upwell 
Waaer,    William    Harding,   7,   Millman-atreet,     Henry  James  Uarrey,  Bath 

Bedford-row ;  Clapton ;  Clspham    7  George  Dawes,  Angel-coart 

^ibon,  Robert,  Jan.,  105,  Lower  Thames-street;]^ 

Berwick-upoD-Tweed James  Call  Weddell,  Berwick-upon*Tweed 

WhiteboQse,  W.  M.  Mills,  5,  Gray'a-inn-square ; 

^dley Thomss  Jsnaes  Rooks,  Rsymond-buildings 

VTiafred,  VVilllam,  31,  Hart-street,  Bloomsbury; 

Elyaiom-row,  Fnlham Charlea  Addis,  Great  Qneen-atieety  Westminster 

I^Wler,  William,  l8,Cranmer-pIace,  Waterlo<K 

bndge-road;  Glitheroe Robert  Trappes,  Clitberoe 

li^cithmgton,Thoinaa,  60,  Carev-street,  Lincoln's- 
ian;  Myddtflton-sqoars ;  £ast-atreett  Lamb V 

eoadoit-street Edward  Trollope,  Carey-street 

^iadaor,  William,  Birmingham     ....   Samuel  Danka,  Birmingham 
(Uu,  Alfied,  46,  Finsbnry-circns  j  and  7,  Lirer-     Saul  Yates,  Bury-street 

pool-street.  Broad-street  .        .        .       £.  J.  Sydney,  Finsbury-eiNus 

AdmUriom  in  Hilary  TerffhjmrsumU  to  Judges*  Orders. 

^  Boos,  T.  J.  Redman,  6,  Skinnei^treet,  Snow- 

kiil;  Pulford-treet,  Pimlieo          -a   -        •  Charlas  Boydell,  41,  Queen's-aquare,  Bloomabuzy 
^•JWBd,  Charles   Edward,  Browfbrt,  Derizes; 

Maddoz-ftrest  ;  Kensington  ;  and  Euston-  Messrs.  Todd  snd  Waters,  Winchester 

^aee Williams  and  M'Leod,  Temple 

■tm,  Richard  Thomas,  Wenlock                 t  H.  Hintoo,  Wenlock 

*  R.  H.  Baines,  Verulsm-buildings 

yfc,  Williim  Frsderick,  Hemel  Hempstead        *  William  Smith,  Hemel  Hempstesd 
mart,  WillkB  Ljan,  5*  Montague-street,  RnaseU- 

John  Edward  Buller,  56^  Lineoln's-inn-fialds 


RC'Ciirr  9«Gisi0fit  m  the  surcm^n  coyRTi, 

RBPOSm  VT  BAVKUrmS  OF  THB   IBYKRALCOUBTS. 


Paget  y.  LiUhgitm.    Nev.  11, 1847. 

63RD   OROBB   OF   MAY,    1845. 

\'    If  the  bill  be  not  revived  toithin  the  time 

limited  ou  <m  ofplicatuM  made  wukrJkis 

order,  a  fresh  application  should  be  made 

to  the  court  to  disamu  the  biU. 

In  this  case  an  order  had  been  obtuned  in 

the  alternative,  that  the  administrator  of  the 

plaintiff  revive  within  a  month,  or  that  the  bill 

be  dismissed.    The  month  had  elapsed  and  the 

bill  had  not  been  revived. 

Mr.  Kindersley  now  stated,  that  there  was  a 
question  with  the  registrars^  whether  there 
should  not  be  a  new  order  that  the  baM  be  dia- 
missed^  or  whether  the  bill  could  be  dismissed 
under  the  former  order.  The  pMseat  metion 
was  without  notice. 

Lord  Longdate  said  that  he  thought  there 
should  be  a  new  order. 

Ordered  accordingly. 

Re  Mackerill.    Nov.  18,  1847. 

^^  TAXATION.— IRRBOUf«ABlTT.-*WAITBB. 

An  objection  to  an  order  for  taxation  for  ir^ 
regularity,  cannot  be  considered  as  waived 
by  ambiguous  acts  an  the  part  of  the  party 
taking  it,— The  waiver  must  be  formal. 

This  was  a  motion,  on  the  part  of  Mr. 
MackeriU,  to  dischai^  an  order  obtained  as 
of  course  for  the  taxation  of  his  bill  of  costs 
after  payment,  for  irregularity.  TTie  irregu- 
larity complained  of  was  that  the  order  had 
been  obtained  without  mentioning  the  circum- 
stance of  an  agreement  having  been  come  to 
f  between  Mr.  MackeiiU  and  his  clieslB,  mder 
which  the  bill  was  to  be  paid  on  being  re- 
duced 15  per  cent.  The  bin  related  to  busi- 
ness done  for  a  defunct  railway  company ;  and 
the  persons  with  whom  the  agreement  was 
made  were  four  out  of  five  members  of  the  com- 
.  mittee  of  management,  who  formed  what  was 
•   called  "  the  finance  committee." 

The  defendants  attempted  to  sustain  their 
order  by  suggesting  that  they  had  bo  povwer 
to  enter  into  the  agreement  awde,  without  the 
sanction  of  the  oilier  «ieial)enB'of  the  masag- 
ing  committee ;  an  objection,  however,  which 
Lord  Langdale  immediatdy  ovemiled,  observ- 
ing that  he  had  not  to  consider  whether  the 
agreement  was  binding,  but  whether  the  de- 
fendants had  a  right  to  treat  it  as  a  mdhky. 

It  was  then  contended  that  the  irregularity 
had  been  waived  by  the  conduct  of  the  soMei- 
tor  for  Mr.  MackeriU,  who,  it  appeared,  had 
induced  the  soUcitor  on  the  other  side  to 
postpone  a  warrant  for  one  hour,  which  he  had 
obtained  for  taxing  the  bills,  aHeging  that  it 
would  be  more  convenient  to  procure  a  war- 
rant for  a  longer  time,  and  had  himself  at- 
tended at  the  Taxing.Master's  office,  to  ar- 
range for  the  postponement.      It   was  now 


sworn  that  4ua  was  done^aot  under  any  inlsB- 
tion  of  proceeding  with  tiie  taxation  at  aO, 
but  in  order  to  bring  up  Mr.  MackeriU,  when 
the  time  for  taxation  should  arrive^  to  produce 
the  agreement  before  the  master,  as  a  prelimi- 
nary pbjection  to  the  whole  procyding.  An 
aUagatia&that  there  had  been  a  distinct  oflOo^ 
on  the  part  of  Mr  Mackerill's  London  aolici- 
tor  to  wtiwe  the  qBasrimi  oC  irregnlari^,  vai 
distinctly  denied. 

Mr.  Kindersley  and  Mr.  Oiasse  for  the  va- 
tion. 

Mr.  Turner  caatik. 

Lord  Langdale  said  he  thought  the  conduct 
of  the  party  moving  did  not  amount  to  t 
waiver  of  the  in^^ularity.  He  believed 
there  had  been  cases,  whe»  an  order  to  tax 
had  been  discharged  for  irregularis,  though 
soma  progveaa  had  been  made  in  the  taxatioB 
under  it,  before  die  irregnlaiity  was  Asoo- 
vered.  He  thought  it  woald  have  been  iba 
better  course,  had  a  more  distinct  intimation 
of  the  intention  to  insist  upon  the  agreement 
as  an  objection  to  the  order,  been  g^ven  in  tioe 
first  instance.  But  to  waive  the  irregnlarily, 
there  must  have  been  some  more  formal  aet 
than  appeared  to  have  been  done  in  this  case. 
The  order  must  be  discharged  for  irreg^ularity, 
with  .costs. 


The  London  and  Promncial  Law  Assuraace 
Society  v.  The  London  and  Promncial  Joint' 
Stock  Life  Insurance  Company,  Nov.  11, 
1647. 

PUBIilC  COAfPANY.-^aiMILARITY   OF  HAMB. 

Where  one  public  campmny  assumed  a  name 
in  some  respects  similar  to  another  pthUe 
company,  out  it  appeared  that  the  former 
was  not  likely  to  suffer  any  injury  from 
ihe  resemblance  J  an  injunction  to  restrain 
the  latter  from  continuing  their  name  and 
title  refund,  with  liberty  to  plaini^s  to 
bring  aaaeOan  atloML 

This  was  a  motion  on  behalf  of  the  London 
and  Provincial  Law  Assurance  Company,  for 
an  injunction  to  restrain  the  London  and  Pro- 
vincial Joint-Stock  life  Insurance  Company 
from  continuing  to  use  the  words  "  London 
and  ftrmncial,*'  as  part  of  their  name  and 
style.  The  plaintiff's  company  was  registered 
in  November,  1846,  and  the  oefendant's  com- 
pany in*  June,  1847. 

Mr.  BetheU,  Mr.  Bolt^  and  Mr.  Glaase,  for  the 
injunction,  contended,  that  .as  the  dctedanta 
had  prefixed  the  words  '*  Loodoii  and  Ptonar 
icial"  to  their  title,  the  public  would  be  misled, 
and  much  confusion  oanaed,  the  plaintiAk 
being  in  the  habit  of  calling^  themselves  aaerdj 
"  The  London  and  Provincial  Assurance  Com- 
pany," and  that  on  several  occasions  letters 
adchessed  to  the  defendants  had  been  delivered 


Gbmfi9i  Vitt  Clmmiktfjt^W.,^. 


litfeoffionof  tii»^nntiffik    J^Hvyr^lVM. 

fit,  6  Benr.  66  &  418;  MUlm^cmY.  Fhm,  3 

M^  ^  Cn  338. 

Mr.SlMri  and  Mr.  F.  J.  Hotf  wen  foir  the 

UndaBts,  Imt  weKroot  beard.  It  appeared, 
boverer,  tbalthe  pwwpectuiei  of  tfaa  two  coib»> 
fiaiet  were  very  djeiimikr,  and  ibafc  the 
9Sem  ef  the  pbuntiffa  wne  laNichDlaa  Laae^ 
knabafd  Stnet»  aod  thoee  oC  tbs  defeadai 
ia  BridgB  Street,  Hlackfran^ 

The  Vwue-Chamoeaor  mid,  it  appeared  to 
Ibn  to  be  s  vny  aimplo  oaai ;  it  waa  not  an 
rppficBtiofa  to  reetndii  the  nse  of  an  entire 
•iiDe»  bat  oaly  the  tvofirrt  words  o£  it.  The 
poadple  on  which  the  comt  acted  waa  dear; 
It  aivBya  had  lenard  to  the  two  qnestiona,  firat, 
whether  the  plaintiff  had  carried  cm  his  trade 
fir  aoch  a  kngth  oi  time  with  the  ezchunve 
OHge  of  a  certain  name  as  to  joatify  a  an 
any  incerefeience  with  the  defendant;  and 
■ecDodly,  wh^ihmr  the  tide  adopted  by  the 
defendant  waa  fikely  to  nMlead  the  pubtic, 
nd  8o  pradoce  an  ii^aiy  to  the  pbdntiff. 
Now  ii  appeared  to  him  that  when  pectoni  ia- 
trnded  to  insare  in  a  society  they  woidd  make 
pvtknbr  inqnixiea  as  to  its  merits,  and  the 
fiat  thing  tlut  would  strike  them  on  reading 
the  pluntiff's  titla  wtndd  bo  the  word  "Law/' 
sad  thejf  wwidd  insnediately  be  apprised  that 
the  sooety  was  one  maintained  by  kwyers ; 
the  word  Law  waa  not  attempted  to  be  wasd 
by  the  dc&ndants,  bat  merely  the  term  Joint* 
aioi^  "Ufe^'Inennaee  Ckmipany.  He  did 
not  think,  therefore,  that  any  mistake  waa 
fikdy  to  oeenr.  As  to  any  particular  damaffe 
diat  might  arise  to  the  phdmiffs,  he  thought 
dat  might  be  a  fair  qnestion  to  be  tried  at  law. 
Be  thoald  therefore  refuse  the  injonetion,  but 
aonld  allow  the  motion  to  stand  orer  to  direct 
a  trial  at  law  in  the  uauai  way. 

R^erts  V.  Madoeks,    Nov.  13,  1847- 

BILL  OF  RKTITOK. IN fTfTFriCnNT  PROBATIB 

STAMP. — ^NKVATX'VS  PLKA. 

Toabittof  revivor  JUed  by  the  executrix  of 
the  orif^md  plmmiiff,  a  plea  of  Me  statutes 
regukaioff  Ae  stamps  oe  probaiss,  ami 
^serrimg  that  the  stanm  oe  the  probate  was 
mmfideui,  averruleJ,  the  court  holding 
ikst  the  plea  should  have  been  simply 
**  sot  exeeuttix,'*  add  that  a  plea  in  sub- 
stsmm  uegatisfe  but  in  /one  formative  is 
had. 


I»  this  case  the  original  bill  had  been  filed 
iftieeorer  asum  of  ISfiOOL  and  upward^  one 
vithepbinttff'B  haddied,  and  ^e  present  plain- 
^  rmted  the  suit  by  a  bill  ai  revivor,  suing 
^J^  dumcter  of  executrix  of  the  testator, 
^  fianaer  njaintiff  in  the  cause. 
^  thig  bill  of  revivor  a  plea  was  put  in, 
I  fttik  that  the  assets  of  the  testaUMr  had 
mmuwsdm:  S,OOOLg  and  duty  had  been 
loi  dial  sum  onlv  by  the  executrix,  that 
*  pnal  bill  aoug^  to  recover  a  sum.  o£ 
sad  upwards,  and  that  the  pn^ate 
rvaa  thamwB  insufficient^  and  by  the 
^^9&10  W.  a^  c  25,  ss.  19  &  60, in  eon^- 
^lAaa  with  the  statute  55  Geo.  3,  c.  184,  s.  8,  | 


insufficient 

probate  duty  had  been  pdd,  fisom  auuigin  any 
eenrt  of  knv  or  equity  The  plea  now  came  on 
for  hearing. 

Mr.  Bethell  and  Mr.  Rsnshaw  objected 
to  the  form  of  the  plea,  that,  being  in  ^ct 
a  negative  one,  it  was  in  form  affirmative; 
that  it  should  have  averred  that  the  executrix 
had  not  duly  proved  the  wHl,  or  simply  that 
there  was  no  probate. 

Mr.  Stuart  oadMr.  Cratg,  contra,  submitted 
that  the  plea  was  in  a  proper  form.  The  de- 
fendant could  not  conscientiously  swear  that 
the  plaintiff  had  not  proved  die  will,  for  the 
fact  was  well  known  to  be  otherwise,  neither 
could  he  swear  to  a  matter  of  law ;  what  be 
had  done  was  to  aver  the  fact  and  conclude 
with  the  matter  of  law.  If  the  defendant  had 
pleaded  negatively,  and  the  plea  had  been  re*^ 
plied  to,  the  probate  would  nave  been  put  in 
evidence,  and  the  defendant  would  have  been 
unable  to  prove  that  the  probate  did  not  cover 
so  large  a  sum  as  that  sought  to  be  recovered, 
for  the  pleadings  in  the  bS  of  revivor  would 
not  have  raised  the  question  as  to  the  suffi- 
ciency of  the  stamp.  Christian  v.  Devereux, 
12  Sim.  272;  Hunt  v.  Stevens,  3  Taun.  113; 
Simon  v.  ^Rlman,  2  Sim.  241. 

The  Vice-Chancellor  said,  that  if  the  de- 
fendant had  pleaded,  following  the  words  in 
the  bill,  that  the  plaintiff  was  not  the  sole  legal 
represeotative  of  the  testator,  issue  would  have 
been  taken  on  that  fact,  and  then  the  state- 
ment on  the  original  bill  might  have  been  dis* 
cussed.  He  could  understand  the  plea,  but 
the  only  question  was  as  to  the  form  of  its 
being  affirmative  when  it  was  in  reality  a  nega- 
tive plea.  Take  the  case  of  a  person  claiming 
to  be  heir,  and  filing  his  bill,  as  a  defence  to 
such  bill,  instead  of  putting  in  a  plea  of  not 
heir,  would  it  be  a  good  substitute  to  go 
through  a  long  rambling,  genealogical  state- 
ment, which  might  eventually  establish  that 
some  other  person  was  heir  ?  His  opinion 
was,  that  if  the  plea  had  been  negative  in  its 
form  it  would  have  been  good,  but  that  in  its 
present  shape  it  was  bad.  Plea  overruled  with 
costs. 


l0ice'C]^siicsIiac  iuHglt  9ru«e* 
Reeve  v.  Richer.    Monday,  November  8,  1847* 

PRACnCI.-— PARTTBB. — HUSBAND    AIfl> 
WIPB. — SBT-OPP. 

A  legacy  was  bequeaUUd  to  an  unmarried 
women,  who,  after  the  date  of  the  will  and  \ 
before  the  death  of  the  testatrix,  married* 
The  legacy  was  given  out  of  the  produce  of 
real  estate  directed  to  be  sold.  The  wifk 
possessed  herself  of  j^rt  of  the  assets  qf, 
the  testatrix,  consisting  qf  a  dtfosit  note, 
and  the  executors  brought  an  action  agaiast 
the  husband  for  the  same,  and  recovered  a 
verdict  vnth  damages.  A  suit  wasinstitiUsd 
against  the  executors,  and  the  party  to 
whom  the  produce  of  the  real  estate  was 
bequeiUhad  (subjsct  to  paument  qf  the' 
kgacyj  for  payment  1^  the  legacy.    Held, 


Swpmor  CamiB  t  V.  C.  Kmght  Bn^.-^Appmik  im  Bmihrt^ey. 


tkat  ike  legatee  of  the  produce  wbject  to  the 
legacy  wa$  not  a  neceeemy  party  j  and  alio 
that  the  executors  could  not  set^eff  the 
judgment  in  the  action  agaiuet  the  legacy. 

This  was  a  bill  filed  for  payment  of  a  legacy. 
The  facts  were  as  follow :  —Hannah  Reddish, 
widow,  b3r  her  will,  dated  the  4th  day  of  May, 

1842,  deyised  to  Thomas  Richer  and  William 
Meninffton,  certain  hereditaments  upon  trust  to 
sell,  and  gaye  the  sum  of  140/.,  part  of  .the  pro- 
duce,  to  her  niece  E.  R.  Keeble,  and  the  residue 
thereof,  after  payment  of  the  expenses  of  sale, 
to  John  Richer,  and  in  case  he  should  die  in 
her  lifetime,  to  his  children;  and  the  testatrix 
appointed  the  said  Thomas  Richer  and  William 
Merrington  her  executors.  The  testatrix  died 
on  the  17th  Feb.  1845.    On  the  7th  of  July, 

1843,  E.  R.  Keeble  married  William  Reeve. 
Thomas  Richer  and  William  Merrington,  upon 
receiyinff  140/.  from  John  Richer,  conyeyed  to 
him thenereditaments before-mentioned.  Some 
time  before  her  death,  and  on  the  1st  of  August, 
18399  the  testatrix  deposited  with  Messrs. 
Alexander  &  Co.,  bankers,  a  sum  of  65/., 
whereupon  she  receiyed  their  promissory  note, 
called  a  "  deposit  note,"  for  that  sum,  with 
interest  at  2|^  per  cent.,  pa]rable  to  her  or  order. 
This  note  came  into  the  possession  of  her  niece, 
and,  as  she  alleged,  as  a  gift  from  the  testatiix, 
but  which  was  denied  by  the  executors.  An 
action  of  troyer  for  the  recovery  of  the  note  or 
the  yalue  thereof,  was  commenced  by  the  exe- 
cutors in  the  month  of  Ajpxil,  1846,  against 
William  Reeve,  the  husband,  and  it  was  tried 
on  the  30th  of  July,  1846,  when  a  verdict  was 
found  for  the  executors,  with  42/.  damages,  the 
amount  remaining  due  on  the  note,  subject  to 
be  reduced  to  40$.  if  William  Reeve  should  de- 
liver up  the  deposit  note ;  and  upon  this  verdict 
judgment  was  entered  up  against  him,  but  he  did 
not  deliver  up  the  note  until  long  after  the  bill 
was  filed,  or  pay  the  costs.  The  bill  was  filed 
by  the  husband  and  wife  against  the  executors 
and  John  Richer  for  payment  of  the  legacy. 
The  defence  made  was,  that  the  plaintiffs  were 
not  entitled  to  the  legacy  without  allowing  the 
executors  to  retain  or  set-off  the  amount  of  the 
costs  incurred  in  the  action,  the  promissory 
note  having  only  been  delivered  up  during  the 
progress  of  the  suit.  They  also  msisted  that 
the  legatee  of  the  produce  of  the  sale,  subject 
to  the  legacy,  was  not  a  necessary  party. 

Mr.  HueeeU  and  Mr.  Taylor  appeared  for  the 
plaintiff,  and  cited  Jeffe  v.  Wood,  2  P.  Wms. 
128 ;  Carr  v.  Taylor,  10  Ves.  574 ;  Rtmking  v. 
Barnard,  6  Madd.  32 ;  Bamarte  O'FerraU,  1 
Glyn.  &  Jam.  347 ;  and  fVright  v.  Moody,  1 
Sim.  &  Stev.  266,  and  Beames'  Ord.  464. 

Mr.  Toller,  for  the  defendants,  cited  Mac 
Mahon  v.  Burchell,  3  Hare,  9,  and  6  Hare,  322; 
Jones  v.  Mossop,  3  Hare,  568 ;  HaU  v.  HUl,  2 
Dr.  &  War.  109 ;  and  Williams  v.  Dacies,  2 
Sim.  461. 

Sir  J.  L.  Knight  Bruce,  V.  G.  I  am  of 
opinion  that  it  was  unnecessary  to  make  John 
Richer  |)arty  to  the  suit.  The  bill,  as  against 
John  Richer,  must  be  disimssed  with  costs. 
As  to  the  other  defendants,  the  action  in  ques- 


tion was  an  action  of  trover  brought  by  them 
expressly  as  executors,  not  in  their  own  right, 
and  they  are  not  hable  as  executors  for  the  sum 
demanded  by  the  bUlliere,  which  was  given  by 
the  testatrix  out  of  a  portion  of  her  real  estate 
merely.  How  the  case  would  have  stood  if 
such  circumstances  had  not  existed,  I  need  not 
say.  In  addition,  there  is  here  the  circum- 
stance that  the  deposit  note  havincr  been  given 
up,  the  damages  for  which  the  judgment  is  re- 
covered, independently  of  the  costs,  are  the  re- 
duced damages  of  40;.  only, — ^in  fact,  nominal 
damages;  and 'the  defendant,  John  Richer, 
who  is  beneficially  entitled  to  the  real  estate 
charged  by  the  will  with  140/.,  is  not,  as  I  un- 
derstand, interested  in  the  testatrix's  residuary 
personal  estate.  But  there  is,  moreover,  the 
fact,  that  the  gift  by  the  will  of  the  140/.  was  to 
the  wife,  whose  marriage  took  place  between 
the  will  and  the  death,  whilst  the  action  was, 
and  the  judgment  of  course  is,  against  the  hus- 
band alone,  and  the  wife  is  living  as  well  as  the 
husband.  I  think  that  in  the  present  case  the 
set-off  or  deduction  upon  the  ground  of  that 
judgment  cannnot  be  allowed  to  the  defendants 
the  trustees.  As  against  them,  there  must  be 
a  decree  for  the  140/.,  with  interest  and  costs, 
the  interest  at  4/.  per  cent,  from  the  17th  of 
February,  1846.  The  payment  must  be  either 
to  the  husband  or  the  husband  and  the  wife, 
according  as  the  practice  of  the  court  may  be 
ascertained  to  be.  I  do  not  of  neeessity  direct 
it  to  be  paid  to  the  husband  and  wife.  Some- 
thing may  turn  upon  the  form.  Let  it  be  ac- 
cormnff  to  the  strict  rules  of  the  court,  either 
to  the  husband  or  to  the  husband  and  wife.  I 
do  not  know  how  the  strict  rule  of  the  couit 
may  be,  and  I  wish  the  registrar  to  be  very 
careful.  I  give  the  plaintiffs  the  costs  even  as 
against  the  trustees  most  reluctantly.  I  would 
not  have  done  it  if  I  could  have  avoided  it. 


(Before   Vice-Chancellor   Sir   J.  L.  Knight 

Bruce.) 

Bxparte  Bell,  in  re  TknstaU  and  Cash. 

LIBK  ON  GOODS. — ^PRAUDULBNT    RBMOVAL. 

il  bankrwpt  who  had  given  a  lien  on  certain 

'   goods,  by  fraud  obtained  possession  of  them, 

and  rendered  them  undistinguishable   by 

miwing  them  toith  other  goods  of  the  same 

sort,  but  the  court  gave  effect  to  the  lien  to 

the  extent  qfthe  goods  or  their  value. 

The  petitioner  in  this  case  was  the  public 

officer  of  the  Bristol  Branch  of  the  National 

Provincial  Bank  of  England,  setting  forth  that 

the  bankrupt8',Tunstall  and  Cash,  oil  merchants 

at  Bristol,  who  kept  an  account  at  the  bank, 

had,  on  the  ist  of  June,  18479  overdrawn  their 

account  f 3,755/.   65.  Sd.;    and  on    the  2nd 

paid,  in  bills  and  cash  593/.,  but  on  the  same 

day  sent  an  order  for  payment  by  the  bank  to  the 

bankrupts'  accouht  in  London  of  737/.  lOs.  lOd. 

In  consequenceoftheremonstranceof  Stephens, 

the  manager  of  the  bank,  on  the  state  of  their 

account,  the  bankrupts  offered  to  place  in  his 

hands  20  tons  of  cnl  belonging  to  tnem,  in  the 
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ffarehoose  of  the*  Bristol  and  Binningliam  Bail- 
ny,  bot  irliich  it  had  been  atranged  ehoold  be 
reooTed  to  the  cellara  of  Mr.  Johnson,  a  ware- 
honse-keeper.  Tunatall  gave  Stephens  the  fol* 
lofiDg  order  :  —  "  Bristol,  3,  6  Mo.,  1847. 
R.H,  Johnson,  Qare  Street  Hall.  Please 
tnnifer  to  H.  £.  Stephens  the  olive  oil  (about 
20  tons)  which  we  have  this  day  arranged  for 
noriog  in  thy  cellar.  Tunstall  and  Cash :"  and 
this  wu  accompanied  by  this  memorandum,—- 
'Bristol,  3,  6  Mo.,  1847-  To  the  directors  of 
tite  National  Commercial  Bank  of  England. 
In  coofiideration  of  advances  made  on  our  ac- 
count, ve  have  this  day  directed  the  transfer  by 
R.  H.  Johnson,  of  20  tons  of  olive  oil  or  there- 
abouts, into  the  name  of  H.  £.  Stephens,  your 
manager  here,  which  oil  we  hereby  authorize 
joatosell  and  dispose  of  where  and  as  you 
shaQ  see  fit,  and  to  place  the  proceeds  to  our 
credit  Tunstall  and  Cash."  The  order  given 
to  Stephens  was  delivered  by  him  to  Johnson. 
On  the  4th  of  June,  Tunstall  paid  in  bills  and 
cash  mk  \9s,  4(/.,and  at  the  same  time  directed 
tbebank  to  pay  816/.  6^.,  on  account  of  over- 
tioe  acceptances,  and  bv  letter  stated,  thnt 
soffle  delay  would  take  place  in  the  storing  of 
tbe  oil  on  account  of  cooperage,  which,  when 
lione,  vould  be  placed  in  Johnson's  cellars. 
On  the  5th  of  June,  the  drafts  for  the  accept- 
nces  Trere  given  and  an  order  for  delivery  of 
h  oiJ  by  the  railway  company  was  given  to 
Stephens,  which  was  cuted  for  Juljr  4th,  instead 
of  Jooe  4th,  but  afterwards  rectified.  It  was 
presented  on  Monday,  June  7,  when  it  was  dis- 
corered  that  part  of  the  oil  had  been  delivered 
to  Smith,  nnder  a  written  order  of  the  bank- 
nipts,  dated  5th  June.  Smith  was  superin* 
ttndent  of  the  bankrupt's  manufactory,  and  at 
^  o'clock  on  the  7th  Tunstall  gave  him  the 
Rder,  dated  3rd  of  June,  with  directions  to 
Raore  the  oil  to  the  manufactory,  which  was 
ime  on  that  and  the  following  day.  A  fiat 
>SKd  against  Tunstal  and  Cash  on  the  1 1th 
^  June,  and  they  were  declared  bankrupts. 
Hk  petition  piayed  that  it  might  be  declared, 
titat  under  these  circumstances,  the  bank  was 
iotAled  to  a  lien  on  20  tons  of  olive  oil  as  a  se- 
Qinty  for  the  debt  due  from  the  bankrupt : 
^  their  interest  in  such  security  might  be  es- 
floated  at  960/.,  and  that  leave  might  be  given 
^  the  petitioner  to  prove  for  the  difference  be- 
^n  such  sum  and  the  amount  due  to  the 
nk  from  the  bankrupts.  The  petition  was 
apposed  on  behalf  of  the  assignees,  on  the 
pKmd  that  the  transaction  was  not  completed 
^?the  delivery  of  the  oil,  and  that  the  oil  hav- 
^Bobsequently  passed  into  the  hands  of  the 
wrapt,  had  become  in  their  order  and  dis- 
Ntbn,  and  besides  this,  had  been  mixed  with 
^  other  stock,  and  could  not  be  distin- 
pj|j«d.  Another  ground  was,  that  no  notice 
^^  been  given  to  the  company  to  detain 
V  nmadnder  ^  the.  oil'  not  deUvered  on  the 
\^^  bank  had  assented  to  the  course 
■Jted  by  the  bankrupts, 
'v.  Bixfm  and  Mr.  /.  T.  Humphry  for  the 

>tr.  &Ma  and  Mr.  O^tome  for  the  asaig- 


The    Viee'Chancelhr.      I    decline    saying  c^ 

whether,  according  to  the  description  given  by 
the  counsel  for  the  assignees,  there  was  or  was      > 
not  a  transfer  of  the  property;  but  I  am  satis-    ^  .  ' 
fied  that  there  was  a  valid  and  available  con-  /    /';; 
tract  for  a  lien  before  the  bankruptcy,  a  con- 
tract subject  only  to  the  question,  whether  the      ,•  *' 
bankrupts  at  the  time  they  became  bankrupt 
had  the  consent  and  permission  of  the  true  "^  <'     ' 
owners  to  hold,  and  had  the  order  and  dispo-  ^  * 
sition  of  these  goods  whereof  they  were  re- 
puted owners.    I  am  of  opinion  that  upon  the 
facts  of  this  case,  that  such  possession  as  they 
had  at  the  time  of  the  bankniptcv — which  is 
the  only  period  to  which  the  72na  section  of 
the  act  refers;— that  at  such  time  such  posses- 
sion, order,  or  disposition  as  they  had  was  not 
with  the  consent  or  permission  of  the  bankers, 
who  for  this  purpose  were  the  true  owners ; 
and  therefore  that  effect  must  be  given  to  the 
limited  extent  to  which  it  is  asked,  namely,  the 
20  tons,  or  the  produce  amounting  to  960/. 
The  costs  to  be  paid  in  the  usual  manner 
where  there  is  a  wntten  security. 

<Qtteen's  IStnct- 

(Before  the  Four  Judges.) 

The  Queen  v.  The  Inhabitants  of  Henley. 

Michaelmas  Term,  1847. 

HIGHWAY.— REPAIR. 

In  an  indictment  for  the  non-repair  of  a  road, 
to  which  the  defendants  pleaded  not  guilty, 
and  the  evidence  showed  that  the  road  never 
was  a  hard  road,  and  that  it  was  in  as  good 
^       state  of  repair  as  it  had  usually  been  here' 
tofore  ;  tne  'Court  held  that  the  question  to 
be  submitted  to  the  jury  was,  whether  the 
road  was  in  a  state  in  which  the  public 
could  pass  along  with    ordinary    conve^ 
nience :  and  the  degree  of  repair,  with  re- 
ference to  the  original  state  of  the  road, 
was  not  a  question  for  their  consideration. 
Thb  defendants  were  indicted  for  the  non- 
repair of  a  road.    They  pleaded,  as  to  part  of 
the  road,  not  guilty,  and  as  to  the  remainder, 
that  a  third  party  was  liable.   On  the  first  issue 
'  a  verdict  was  found  for  the  Crown,  and  on  the 
I  second  issue  the  defendants  had  a  verdict.    It 
j  appeared  the  road  in  question  connected  two 
I  other  roads  in  the  same  parish,  and  the  part  in 
I  question,  which  by  the  verdict  the  defendants 
1  were  found  liable  to  repair,  had  never  been  re- 
I  paired  with  broken  stones  or  hard  materials, 
and  the  evidence  was  that  it  was  at  the  time 
the  indictment  was  preferred  in  as  good  a  state 
of  repair  as  it  had  usually  been  known  to  be. 
llie  case  was  tried  before  Mr.  Justice  Patteson 
at  the  last  assizes  for  the  countv  of  Suffolk. 
The  case  was  left  to  the  jury  on  tne  first  issue 
whether  the  defendants  were  liable*  to  repurthe 
road. 

Byles,  Serjeant,  now  moved,  pursuant  to 
leave  reser\'ea  at  the  trial,  to  enter  a  verdict 
for  the  defendants  on  the  first  issue,  on  the 
ground  of  misdirection.  He  contended,  on  the 
authority  of  the  cases  Rex  v.  Cluworth,*^  and 
Rex  V.  Landulph,^  that  the  parish  was  not 


•  1  Sfllk.  359.        ^  1  Mood.  &  Rob.  393. 


w> 


Orartv.-  QMMi^BMdl. 


bMmd  to  provide  the  beet  poeeible  tcmuI,  but 
enly  eiieh  a  road  as  the  pubBc  haire  hewtdfora 
■eeepted  and  enjoifed,  and  that  the  leaned 
judge  should  have  eo  directed  the  jury. 

Lord  Deimum,  C.  J.  When  a  way  haa  be- 
come a  public  road,  the  public  hare  a  right  to 
have  it  m  a  state  in  whioi  they  can  pass  along 
It  with  ordinary  convenience.  How  the  way 
became  a  road,  and  what  had  been  its  original 
state,  are  not  qneetiona  to  be  eoteitained  in  a 
ptoceedkig  of  this  sort.  The  direction,  there- 
me  of  the  learned  judge  was  quite  correct 

Patteton,  J.,  concomd. 

Coleridge,  J.  The  indictment  is  in  the  com- 
mon form,  and  the  issue  raised  is  whether  die 
road  is  out  of  repair,  and  not  as  to  the  degree 
of  repair  that  may  be  re(|uisite.  If  the  ques- 
tion for  the  jury  to  decide  was,  whether  ihe 
load  was  as  good  as  it  had  usually  been,  in- 
Tsetigations  of  this  sort  would  be  more  uncer- 
tain, and  the  evidence  more  conflicting  than  is 
usual  in  such  cases. 

ErU,  J.,  concuired. 

Rule  refused. 


Evans  v.  BeU,    Michaelmas  Term,  1847. 

TROVER. — CONVXRSION. 

An  attorney  Juid  in  hia  posseMiion  goods  which 
had  been  deposited  with  him  as  security  to 
cover  a  promissory  note  and  a  biU  of  ex- 
change keld  by  Ms  client.  Actions  had  been 
brought,  the  proceedings  inwhich  were  stayed 
under  an  order  for  payment  of  debt  and  costs 
within  an  hour  after  taxation.  Within  the^ 
hour  the  money  was  tendered  at  the  attor- 
ney's oMce,  and  the  return  of  the  goods  de^ 
manded.  The  attorney^  whose  managing 
clerk  had  had  the  direction  of  the  wholg 
business,  declined  to  accept  the  money  and 
to  restore  the  goods  until  that  clerk,  who 
was  not  at  that  moment  in  the  office,  should 
return. 
Held,  that  this  was  no  act  of  conversion  such 

as  would  maintain  trover. 
This  was  an  action  of  trover  to  recover  cer- 
tain furs  which  had  been  deposited  with  the 
dsfendant  under  the  following  circumRtances : 
— The  defendant  was  an  attorney,  and  a  client 
of  bis  held  a  bill  of  exchange  and  a  promis- 
sory note,  on  each  of  which  the  plaintiff  was 
liable.  Tliese  instruments  being  overdue,  the 
client  required  security  to  be  given  for  their 
payment,  and  the  plaintiff  therefore  deposited 
with  the  defendant  the  fure  in  question.  There 
had  been  one  action  on  the  bUl  of  exchange, 
which  had  been  disposed  of,  and  an  action  luid 
been  brought  on  the  promissory  note,  and  had 
proceeded  to  the  dehvery  of  the  declaration.  A 
judge's  order  was  then  obtained  for  the  pay- 
ment of  debt  and  costs  within  an  hoar  after 
the  taxation  of  the  costs,  or  for  judgment  to  be 
signed  as  for  want  of  a  plea.  The  costs  were 
taxed  on  the  12th  of  Apru,  and  within  the  hour 
a  clerk  to  Messrs.  Mayhew,  the  attomevs  for 
the  present  plaintiff,  went  to  the  defenaant's 
office,  tendered  payment  of  the  money,  and  de- 
manded the  restoration  of  the  goods.    The 


answered  that  the  busiosn  bi 
been  under  the  ■uperiBtendence  of  his  aao^ 
ii^  cleric,  wbo  would  call  on  Messrs.  Msfhev, 
receive  the  money,  and  return  the  goods;  nd 
he  then  reftised  to  have  any  farther  coamiDm- 
cation  with  the  clerk,  between  whom  and  liim- 
sdf  there  appeared  to  be  some  personal  nutttar 
of  diffiBTsaoe.  The  derk  returned  to  Mesm. 
Mayhew,  who,  treating  tins  as  a  refusal  to  d»> 
Hver  the  goods,  such  as  vroald  in  law  amoot 
to  a  conversion  sufficient  to  mamtain  trover, 
directed  him  to  issue  the  writ  in  this  actkn 
forthwith.  "Within  a  quarter  of  an  hour  after- 
wards, the  derk  of  the  defendant  called  tt 
Messrs.  Mayhew's  to  receive  payment,  and  to 
restore  the  goods;  but  though  he  wu  paid  the 
money  payable  under  the  judge's  ordeTi  Mean- 
Mayhew  refused  to  receive  the  goods,  ai  ds 
writ  in  this  action  had  besn  actually  issuaL 
The  cause  was  tried  at  the  sittings  after  list 
Trinity  Term,  before  Lord  Deoman,  when  ^ 
above  fiicts  having  been  proved,  his  lardship 
expressed  his  opinion  that  they  were  not  sdI- 
cient  to  constitute  a  convenion  in  law,  and  die 
iuron  stated  their  opinion  that  there  bad  vd 
been  a  conversion  in  £act  The  verdict  ra 
therefore  entered  for  the  ddfendant. 

Mr.  Sergeant  Shee  moved  for  a  ndesiff  for 
a  new  trial,  on  the  ground  of  misdirectioo.  H^ 
demand  here  was  lawfully  made  when  the 
tender  was  made,  and  the  refusal  then  to  de* 
hver  the  goods  was  a  reftisal  not  warranted  ^ 
law,  and  was  therefore  a  good  ground  d 
action.  It  is  admitted  that  demand  and  refofll 
do  not  of  themselves  constitute  a  conTernoo, 
hot  tiiey  are  evidence  of  it,  and  here  the  en. 
deuce  was  complete.  In  Cobbstt  y.  CMt»** 
a  refusal  to  deliver,  under  cireumstances  w 
as  existed  in  this  case,  was  hdd  to  amount  toa 
converaion.  If  goods  are  bailed  and  not  de- 
hvered  upon  demand,  this  is  a  conveniott. 
The  tender  of  the  goods  afterwards  did  »^ 
purge  the  ccmvereion.'  The  conversion  h« 
was  complete  by  die  r^usal,  and  the8ubaeiIDdi| 
tender  of  the  goods  did  not  take  away  thenp 
of  action. 

Mr.  Justice  Wighimam.  It  is  a^o^i^^ 
the  argument  here  that  a  demand  and  ram 
do  not  of  themselves  constitute  a  co''^?^ 
but  are  only  evidence  of  it.  Now,  what  i« «» 
amount  of  that  evidence  here  i  The  ^^r 
did  not  Insist  on  the  right  <rf  keeping  the  g«A 
but  merely  dedmed  to  give  them  up  for  ^ 
little  time  till  he  could  ascertain  a  hct  wu* 
he  was  entitied  to  know.  That  was  onlyacMj 
ditional  refusal  to  deliver.  It  cannot  be  nl 
that  it  showed  an  intention  to  convert  » 
goods,  or  amounted  to  an  assertion  of  any  r 
to  convert  them.  The  defendant  merely  r 
the  attomeyf  s  clerk  to  wait  till  the  defoN 
managing  derk,  who  had  had  the  whole  < 
duct  of  the  affitir,  should  come  into  the  ot 
I  think  the  direction  of  the  learned  p^^\ 
right  Then  what  was  the  coadosion  of  < 
jury  upon  these  facts  ?    The  primd  fseie  i 
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daatof  Om  convankm  wtm  iwfc  itf  ciant  m 
tkemiiids  of  t&B  jnnn  to  es^Ui^  n.  ael  of 
cawBZBuxi;  and  ift aoms  to  me  tfaaV  «»  the 
kti^thefiniiingofthoJBrjwsaiif^ht;  wtlMt 
oabothgrrowida  this  rule  oagbt  to  be  xefbsMk 
Mr.  Justice  JSrIe.  I  think  that  the  diiection 
mngiit,  and  that  the  indinff  was  light.  It 
Udorlnr  that  a  demaad  and  a  rafoaal  only 
rnniitiite  eTidence  of  a  oonYesmoDy  capable  of 
beig  explained  by  proof  of  the  cuemnatancea 
oBdff  wfnciL  they  took  place.  Then  what  are 
k  dicamataDoea  hefe?  Thedefendant  waa 
he  holder  of  tfaeae  fim  aa  the  attorney  for  an* 
itiier  person  who  wcaa  entitled  to  retoni  them 
uamntj  for  the  debt  and  coats  ia  an  action 
Huekhehadbronght.  The  partiea  had  been 
ntbe  most  hostile  tenna,  and  the  clerk  of  the 
ideadint  waa  the  person  who  had  attended 
be  judge  when  the  order  waa  made,  and  who 
ni  faQy  acqoaiDlad  with  all  thocircumsUnces 
f  ftecaae.  The  ckrk  of  the  opposite  party 
ame  and  tendeced  the  sum  which  he  saia  the 
mta  had  aUowed.  The  defendant  said,  1 
b  not  know  anvthing  about  it,  boi  my  manage 
ag  ckrk,  who  doea  know,  will  come  in  within 
lif  an  hour.  That  did  not  mean  more  than 
lat,  I  caowot  ghre  up  the  fors  till  I  know 
tether  it  is  right  to  do  so,  and  if  it  is  right,  I 
ai  give  them  up.  This  is  the  wholearoonnt 
the  evidence.  It  is  impossible  to  say  that 
is  is  evidence  of  a  conversion. 
Mr.  Justice  Coleru^,  who  had  only  heard 
at  of  the  aignment,  concurred  in  the  prin- 
ptes  stated  hj  hia  learned  brethren  as  those 
I  which  their  judgment  was  founded. 

Rule  refused. 

^ueen'rf  Mrm^  9^^^iit  Court. 

(Before  Mr.  Justice  Patteson.) 

Parker  r.Baify.    November  18,  1347. 

CA.  8A. — ^NBW  WRIT. 

is  Jane,  1844,  the  dtfendant  wa§  taken  in 

ex^aiion  on  a  ca.  sa.,  npon  which  he  pe-  i 

titkmed  the  Bankruptcy  Court  under  5  *  6  I 

Viet.  c.  116,  flad  7  4r  8  Ttot.  c.  96,  he  ob- 

tained  Aif  interim  order^  and  got  out  of] 

<^^¥'     When  he  came  up  for  his  final 

^rder  he  iqfpUed  to  have  his  petition  dis-  ' 

pissed  on  the  ground  that  he  had  entered 

tntotm  arrangement  yfith  the  plaintiff  and 

the  rest  of  his  creditors  to  pay  them  certain 

^negbgtnstalnunts  towards  the  liquidation 

^{^clmms.    The  commissioner,  however, 

tkonght  tktUone  of  the  debts  was  contracted 

«  frmid,  and  therefore  did  not  dismiss  the 

P^htwm,  bni  acted  under  the  2Ath  section 

^7  4r  8  Vict.  c.  96,  and  refused  to  name 

5  ^/f  9ranHng  theflmsd  order.     The 

^t'dml  conHnued  at  liberty  mntil  August, 

m,  when  the  pkshUiff  ittned  a  fresh  writ 

Z^J^'po»^  old  judgment,  and  took 

^  def«adbi^  ftB  eweeution, 

^^^f^^  motion  to  set  aside  the  execution 

*  ^gromd  of  irregularitg,  and  discharge 

"^drfendant  out  qf  custody,  that  the  exe^ 

^  wasngfOar,  and  that  the  defendant 

^^'^^^^if'^^the  new  writ. 

^Vfflble,  thmt  this  woM  hace  been  otherwise 


ifUmpMmmhsdi 
ggwfwtar. 

\x7^^^  Vtr  *  ^^  obtained  By  Chamock  on 
the  6th  of  November,  calling  on  the  plaintiff  in 
this  ^lon  to  show  cause  why  the  writ  of  capias 
issued  m  this  cause  should  not  be  set  aaidefor 
in«gulanty,  and  the  defendant  discharged  out 
of  custody.    It  appeared  by  the  affidavits  used 
m  movmg  for  the  rule  that  the  defendant  was 
m  June,  1844,  taken  on  a  captor  issued  in  this 
action.    Upon  this,  he  petitioned  the  Court  of 
i5ankruptcy  under  the  Insolvent  Debtors'  Pro- 
tection Acts,  5  &  6  Vict.  c.  1 16,  and  7  &  8  Vict 
c.  96.    He  obtained  his  interim  order,  and  waa 
discharged  out  of  custody.      Before  the  time 
appomted  for  his  coming  up  for  his  final  order 
he  entered  mto  an  agreement  with  his  creditors 
to  pay  a  certain  sum  of  money  per  month>  to 
the  official  assignee,  which  was  to  go  towards 
the  Douidation  of  hisdebte;   and  it  was  also 
agreed  that  the  insolvent's  petition  should  be 
dismissed  at  his  own  request.    This  agreement 
^  reduced  to  writing,  and  signed  by  tho 
plainUff  and  other  creditors,  and  they  thereby 
agreed  to  eatecute  any  deed  which  might  be  ne- 
cessary to  carry  out  this  arrangement.     The 
defendant  came  up  for  his  final  order  on  the  9th 
°P^  V,®^f '  '^>®°'  according  to  the  defend- 
ant  8  affidavits,  his  petition  was  dismissed   This 
fact,  however,  was  negatived  by  the  affidavit* 
used  in  showing  cause  against  the  rule,  and  it 
m  fact  appeared  that  the  commissioner,  obfierr- 
ing  a  debt  inserted  m  the  defendant's  schedule, 
which,  m  his  opinion,  was  contracted  in  fraud 
and  without  a  reasonable  expectation  by  th^ 
bankrupt  of  his  being  able  to  pay  the  same,  he 
under  the  24th  section  of  7  &  8  Vict.  c.  96*  «. 
fused  to  make  any  final  order,  or  to  dismiss  the 
petition.      It  also    appeared,    however,^  that 
neither  the  plaintiff  nor  any  other  creditor 
opposed  the  insolvent  on  this  occasion.     No 
order  was  made  to  retake  the  insolvent  by  the 
commissioner,  and  he  remamedat  liberty  untfl 
August,  1847,^  when  he  was  again  taken  (n  exe- 
cuuon  on  a  fresh  capiat  issued  on  the  old  iude- 
ment  m  this  action.    This  was  objected  to 
first,  on  the  ground  that  the  insolvent  having 

iftS  ^^aVC''^''''^''''  ""J  *^*^  judgment  iS 
1844,  and  discharged  out  of  custody  under  the 
act  7  &  8  Vict.  c.  96,  could  only  be  retaken 
under  an  order  of  the  commissioner  made 
under  that  act ;  secondly,  that  if  he  could  be 
retaken  on  the  judgment,  there  ought  to  have 
been  a^«.  fa  to  revive  the  judgment  it  beimr 
more  than  a  year  old;  and  thirdly,  that  th^ 
ought  to  have  been  a  return  to  the  old  writ  of 
capias  and  a  alias  writ  issued,  and  not  an 
original  wnt  as  in  this  case. 

-Bot7i«  now  showed  cause.  This  is  a  most 
extraordinary  case,  and  if  the  rule  be  made  ab- 
solute, aU  a  debtor  who  is  taken  in  caeeution 
on  a  judgment  has  to  do  is  to  petiuon  the 
Bankruptcy  Court,  obtain  his  interim  ordir, 
and  ffet  out  of  custody,  and  then  if  his  petition 
be  dismissed,  or  the  final  order  refuse*  walk 
away  and  set  the  exeeution  creditor  at  defiance, 
i  his  absurdity,  however,  does  not  exist,  and  it 
IS  sid>mitted  that  it  is  clear  that,  under  the  6th 
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seetioii  of  the  act  7  &  8  Vkt.  c.  96,  after  the 
time  has  elapsed  for  which  the  interim  order 
was  granted,  the  debtor  is  not  protected,  and  if 
he  do  not  obtain  a  final  order  of  protection,  he 
may  be  retaken  on  the  judgment. 

Patteson,  J.  It  was  stated  in  the  defendant's 
affidavits  that  the  petition  was  dismissed  by 
agreement. 

Bovill.  That  was  not  so.  In  the  first  place, 
the  document  mentioned  ^I'as  not  a  binding 
one,  not  being  signed  by  the  defendant  or 
stamped,  and  in  fact,  as  appears  by  my  affida- 
vits, the  petition  was  never  dismissed,  but  the 
commissioner  refused  to  make  any  final  order 
or  dismiss  the  petition,  he  being  persuaded 
that  one  of  the  debts  set  out  in  the  insolvent's 
schedule  was  contracted  in  fraud,  and  this  being 
so,  he  had  no  jurisdiction  to  proceed  further 
with  the  case.  Then,  as  to  the  supposed  irre- 
gularity, there  is  no  irregularity,  and  if 
there  was,  the  defendant  ought  to  have  come 
promptly  to  have  taken  advantage  of  it.  Here 
there  could  be  no  return  made,  for  if  there  had, 
it  would  have  been  aepi  corpus.  This  discbarge 
of  the  insolvent  was  a  statuteable  discharge, 
and  the  proper  course  has  been  pursued  to  re- 
take him.  But  even  if  there  is  any  irregularity, 
the  defendant  should  have  come  promptlv; 
now  here  he  was  arrested  on  this  cajnas  on  the 
^8th  of  August^  and  he  only  applies  to  set  aside 
the  writ  now. 

Chamock  (who  appeared  to  support  his  rule). 
But  the  defendant  did  apply  to  a  judge  in  vaca- 
tion. 

Bovill.  That  does  not  appear  on  the  affida- 
vits, as  it  ought  to  have  done  if  relied  on  as  an 
excuse,  Goring  v.  Tute,  (7  M.  &  W.  142,)  and 
if  it  did,  then  still  thev  would  be  precluded  now, 
for  they  went  twice  before  the  learned  judge, 
(Mr.*  Justice  Williams,)  and  having  done  so 
they  are  bound  by  his  judgment,  Thompson  v. 
Beck,  4  Q.  B.  759,  and  if  the  defendant  is 
coming  here  on  amended  materials  he  cannot 
be  heard.  Toj/nes  v.  Collinson,  2  Dowl.  & 
Lown.  449. 

I  \Chamock.  First,  there  is  a  clear  irregularity  in 
this  writ.  The  plaintiff  allows  the  defendant 
to  be  at  liberty  from  September,  1844,  to 
August,  1847,  and  then  arrests  him  on  a  per- 
fecSy  new  writ  on  the  same  iudgment.  Now 
it  is  submitted  that  there  ought  to  have  been  a 
return  of  the  old  writ,  then  a  sci  fa,  and  then 
an  alias  writ ;  at  present  there  are  two  writs 
in  the  sheriff's  office  on  the  same  judgment, 
which  must  be  irregular.  With  regard  to 
being  precluded  from  making  this  application, 
the  application  before  Mr.  Justice  Williams 
was  to  set  aside  the  execution  and  not  the 
writ ;  but  then  the  plaintiff  has  mistaken  his 
remedy ;  he  had  no  right  to  issue  this  fresh  ca 
sa  at  ul,  but  should  have  applied  to  the  com- 
missioner to  have  the  defendant  re-committed 
to  custody  under  the  execution. 

Patteson,  J.  I  know  it  has  somewhere  been 
decided  that  the  commissioner  has  that  power. 

Cole  {amicus  curia).  That  was  in  the  case  of 
€Kparte  ParHngton,  (13  M.  &  W.  679.) 

Patteson,  J.  I  dont  think  there  is  any  diffi- 


cidtyiD  this  cs8e;.it  is  clear  thatliie  insol- 
venrs  petition  was  not  dismissed  by  die  com- 
missioner, bnt  merely  that  he  remsed,  mider 
the  24th  section  of  7  &  8  Vic.  c.  96,  to  miJce 
any  final  order  or  proceed  further  with  the 
case,  on  the  ground  that  the  insolvent  fraodn- 
lently  contracted  a  debt  without  having  the 
means  of  paving  the  same.  I  quite  agree  that 
if  the  defendant's  petition  had  been  dismissed, 
and  the  defendant  discharaed  under  any  agree- 
ment with  the  plaintiff  and  the  other  creditors, 
that  he  could  not  have  been  re-taken  on  a  fresh 
writ  issued  on  the  judgment,  as  has  been  done 
here,  but  that  if  the  defendant  did  not  pay  the 
money  according  to  the  agreement,  the  plaintiff 
mtist  have  resorted  to  some  other  mode.  In  this 
case,  there  seems  to  have  been  a  proposition 
made  by  the  defendant  to  his  creditors  (but 
which  was  not  binding  upon  him  as  not  signed 
by  him).  This  the  commissioner  would  not 
be  a  party  to,  but  instead  of  dismissing  the 
petition  he  acted  under  the  24th  section  of  the 
act,  and  refused  to  name  any  day  for  granting 
the  first  order.  It  is  said  that  the  act  has  not 
provided  any  mode  under  which  the  defendant 
can  be  retaken;  that  may  be  true,  but  this 
court  will  enforce  that.  The  present  case  is 
more  analogous  to  that  of  an  escape  than  any 
other,  and  there  no  doubt  the  defendant  can 
be  re-taken  on  a  fresh  writ,  and  that  the  plaintiff 
cannot  have  an  alias  writ  as  the  prior  writ  has 
been  executed ;  as  to  a  sci  fa,  that  is  only 
necessary  where  no  execution  has  issued ;  here 
there  has  been  an  execution,  but  even  if  there  j 
were  any  irregularitv  here,  the  defendant  can- 
not come  now  to  take  advantage  of  it,  as  he 
has  not  explained  his  delay  by  aflidavit.  I 
think,  however,  that  there  is  no  irregularity, 
but  that  the  case  is  within  the  6th  section  of 
the  act,  and  that  as  the  interim,  order  waj» 
expired  the  defendant  was  liable  to  be  re- taken, 
and  I  do  not  see  in  what  other  way  that 
could  be  done  than  has  been  in  this  case.  The 
case  of  exparte  Parlington,  is  not  precisely  in. 
point  in  tms  case,  but  it  shows  that  the  com- 
missioner might,  if  he  had  chosen,  have  made 
an  order  to  remand  or  retake  the  insolvent  ^ 
that,  however,  he  did  not  do.  Under  all  the 
circumstances,  I  think  the  rule  must  be  dis-* 
charged,  and  as  it  is  an  appeal  from  a  jud^  ax 
chambers,  with  costs. 
Rule  discharged  with  costs. 


Camman  V^^ni. 


In  re  Mary  Jane  Daly. 
1847. 


Michaelmas  Tenxx 


ACKNOWLB0O3IISNT  OF  A  -UABRIED  5VC» 
MAN. — AUTHENTICATION  ABROAD.-— KC3 
TABY'b   CSRTIPICATB. 

It  is  not  enough  in  taking  the  acibiowlecK^ 
ment  qf  a  married  woman  to  a  deed  beft^  9 
commissioners  abroad,  to  authenticate  U  ^ 
the  certificate  of  a  mojor-general  in  ^; 
army,  verifying  the  afiaavit  of  the  eert^^ 
cate  of  the  acknowledgment,  and  by  am  lul 
davit  stating  that  there  was  no  notary  'w-^ 


superior  Oowit;  Gmhmo*  Plior.— BattAnijrt«y, 
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mitM  at  ikeparHtmktr  flaee,  Tkenwuut 
(dti^heamefumkpromiuftkekMd'mritmg 
tf  the  ni^or-fCMrttiy  amd  that  he  rwUy 
ieid  thai  ramk. 


€o«rt  dflBsiiitSttytftt. 
Be  Bruce  and  Morrison,    Nov.  }9,  1847. 

DISPUTBD   ADJUDICATION.— PRACTICB. — 
CONSTRUCTION  OF  5  &  6  ViCT.  C.  122. 

The  five  days  allowed  m  the  stai,SSr^  Vict' c.X 
122,  s.  23,  for  disputing  an  adjudieation,  \ 
are  to  be  calculated  exclusive  of  Sunday,  \ 
even  if  Sunday  should  not  be  the  last  of  \ 
such  five  days.  >^ 

In  this  case  Sturgeon  appeared  on  behalf  of 
Bruce,  one  of  the  persons  against  whom  a  fiat 
in  bankruptcy  issued,  to  dispute  the  adjudica- 
tion. 

Bagley,  for  the  petitioning  creditor  objected, 
that  the  court  had  no  authority  to  entertain  the 
application,  as  more  than  five  days  had  elapsed 
smce  the  service  of  the  notice  of  adjudication. 


QUIT  lorce  w  s^ecunucrauaa,  ^  ^upUcate  of  the  adjudication  was  served  on 

notary  pnbhc.  who  certifies  ,  ^^^  bankrupt  Bruce,  by  leaving  it  at  his  dweU- 

^rj^K^^JPll"^^^^^  with  his  wife,  (after  tend^ngthe 


(Han»eU,  Serjeant,  mored  that  the  adoMnr- 
ki^ent  of  Mary  Jane  Daly,  the  wife  of  a 
dnmMnajor,  at  present  staUoned'at  Secundera* 
bid,  in  Inifia,  taken  before  commisrionere  spe- 
dilhr  appointed,  together  wHh  the  affidavit  and 
certificate  annexed  thereto,  migfht  be  received 
mider  3  &  4  W.  4,  c.  74,  a.  79-  Tht  affidavit 
reii^ng  the  certificate  of  the  adcnowledpaent 
porported  to  be  sworn  at  Secnnderabad,  before 
one  of  her  Majesty's  justices  of  the  peace  and 
police  superintendent,  &c.  There  was  then 
annezrd  ue  foUowing,  instead  of,  as  usual,  ) 
notary's  certificate :— "  The  certificate  of  Ben- 
jimin  Lovdl,  Major-General,  commanding  the 
Hydenbad  subsidiary  force  at  Secimdera^, 
.here  there  is  no 
that  die  deponent, 

•ioners.  fte.,  was  swora  before  JamM  Robert-  ,  ,,„- „„e„t  t„  the  bankrupt  himself.)  on  Satur^ 
»n.  one  of  her  MajM^^'*  justices  of  the  peace,  .  ^^^  ^^^y^  November.  The  23rd  section  of 
and  that  James  Robertson  is  a  justice  of  the  ^  J  ,„t.  5  &  g  Vict.  c.  1 22.  enacted,  that  a  du- 
peace,  and  authonxed  to  administer  oaths,  &c. ;  ,j^^  ^f  ^■^^^  adjudication  should  be  served  on 
The  attorney  who  procured  the  commission  also  [y^^  ^^  adjudged  bankrupt  personally,  or  by 
madeanajfidwitstating  that  he  had  applied  leading  it  at  bis  place  of  abode  or  busings,  anS 
at  the  East  India  House  to  see  If  evidence  could  ..^^''^^  ^^  shill  be  allowed  five  days 
be  obtained  of  there   being   no    notary    at  j^^  ^^  ^^.^^  ^f  ^^^^  duplicate,  to  show 

^JJ^^v"^'  ?!v*'"'\h^  '*"^°  informed  ^^^  ^^  ^^^  ^^^^  authorised  to  act  in  the  pro- 
by  the  bMd  clerk  there  diat  Secunderabad  was  ^^^^^  ^  ^^  ^  ^j^,  ^y^^  ,„^^  adjudica- 
diAant  MO  nules  from  the  nearest  presidency,  ^-^^  ^^^  ^^^  l,^^  ^^  i^^j  ^y^^  ^^^^ 

and  that  It  was  usud  for  major-generals  to  act  ^^  ^^^^  adjudication;  and  that  if  such  persoi 
"  P^"/^^^''  "'•*"  "<"»•  "'  *«  ^"*'  ''*"  shall  withii  the  time  hereby  aUowed  in  t&t  be- 
^  S^.,?    „•  T      ™.        •  j-ic    u     •    '  Jialff  show  to  the  satisfaction  of  such  court  that 

-  ^•^i£'/-.v-^  ".i.'""?  ^'^?^  ?i  the  petitioning  creditors'  debt,  trading  and  act 
jnTmgeffecttotlnsundertheactofparliament.:^f  bankruptcy,  upon  which  such  adjudication 
The  courts,  as  they  cannot  here  ascertain  he  ,^^  y^  griundei  or  that  any  or  eiAw  of  such 
comprtency  of  persons  admim«t«ing  oaths ;  ^^^^  ^  insufficient  to  support  such  adjudi- 
abt^.  will  adopt  die  certificate  of  an  accre-  ^^^^  „  g^  ^^^  ^j^^  adjudication  shall  be  an- 
Ated  officer,  nameW  a  notary  pnbhc,  stating.  ^„„^j  Here  the  bankrupt  did  not  come 
that  the  person  administenng  the  oath  was ,  ^^^j^  ^^^^  ti^^  allowed  by  the  act,  and  could 
competent  to  do  it.    But  suppose  no  notary  is  ^^^  ^  j,,^      ^  the  adjudication, 

u.  be  found  m  tlw  particular  place,  what  course  sturgeon,  contri.'^  The  notiM  of  adjudication 
«  to  be  adopted  In  the  present  case  thecer-i  ^^  i'l^^  ^^  Saturday,  the  bankrupt 
l^jL^S'l^'ZI^'^'J^l.r^l  t^^''^  five  clear%,  to  dispute  tL  adjudicatipS. 


najor-general  in  the  army  is  offered  as  a  sub-  gunday  was  a  diit  mm,  so' that  the  five  days  be- 

atrofch^ss^d"*'sS;!?.^r^utT^errh';;?f-^^^^^^ 


""TT  ■?fi!"  adopt  tiiewrtificate  »  a  I '"5J;;^^^^?«.^°;|"^y-^^  ^^  t^^tif 
efficient  substitute,  tiiey  must  take  care  that  I  g„^^  ^^  ^  ^  ^  ^^  „  one  of  the  five 
IhTp^'Sr/i.h'^c^Tl  ^Hr.'Ll'  ^P.  L  bankrupt  was  clearly  too  late^and  the 


^ Here  there 

is  no  affidavit  oAhe  hand-writing  of  that  per- 
■on,  or  that  he  holds  the  rank  of  a  major- 
frmeral ;  and  therefore,  acting  strictly  within 
she  spirit  of  the  rule  on  the  subject,  and  at  the 
^e  time  providing  for  a  new  instance  requir- 
iag  oar  discretion,  we  think  we  can  hardly  ac- 


rules  of  the  court  did  not  help  him.  The  43rd 
rule  (Nov.  12,  1842)  did  not  apply  to  the 
number  of  days  mentioned  in  the  statute,  but 
even  if  it  did,  the  bankrupt  was  not  within  time. 
That  rule  declared,  that  where  any  particular 
number  of  davs  are  mentioned  for  doing  any 
act,  the  first  day  shall  be  reckoned  exclusive. 


T  "^  '^'^uT!!!**  "S'  ^^"'^  "*:  -''."'.r  !"  and  the  h»t  inclusive,  miless.it  falls  on  a  Sun- 


of  opinion  that  the  of^cer  may  receive  the  ac- 
kcowledgment,  upon  a  proper  affidavit  stating 
^  the  handUwrititig  is  that  of  the  person  cer- 
^^ring,  and  that  \st  is  a  major-general  in  the 
■any. 

Rule  granted  aceor^ngly. 


day.  Here  the  last  of  the  fL^tt  days  fell  on  a 
Thursday,  unless  the  Sunday  was  to  he  ex- 
cluded. The  point,  however,  was  so  important, 
that  he  should  consult  one  of  his  brother  com* 
missioners  on  it.  The  learned  commissioner 
afterwards  stated,  that  he  had  consulted  Mr. 
Commisaioner  Hoiroyd,  and  they  concurred  in 
thinking,  that  as  this  wm  a  rvmedtal  enact- 
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menty  they  woi»  bomcl  to  gmit  a  liberal  con* 
stnictioa.  The  elfttate  provided,  that  the  per- 
son adjudged  bankrupt  should  be  allowed  fire 
days  "to  show  came  siksbmI'*  the  adjwlieak 
tion.  NosTy  Smday  was  not  a  day  upon  which 
the  haaknuit  could  show  eanse»  aud  they  there- 
foes  considBred  it  ought  to  he  excluded  from 
the  computation.  No  doubt,  where  a  greater 
nmnbsr  of  davs  than  seven  were  mentioned  in 
a  statute,  as  that  must  include  a  Sunday,  if  the 
legislature  made  no  exception  for  Sunday,  a 


rule  of  cuMtewilki  naghl  apply. 
Bos  if  Sauday  was  to  \m  nekoBtd  in  As  pre- 
sent ease,  the  bankrupt  wonld  natty  Invs  only 
four  days  to  show  cause.  UpoB  these  graonds 
hs'  was  of  opinion  that  the  bankrupt  wu  in 
tims  to  dispute  the  adju^cation* 

Objeetiotts  were  then  taken  by  the  bankruptTs 
counsel  to  the  evidence  of  the  petitioning  cre- 
ditor's debt,  and  the  act  of  bankruptcy,  bodi 
of  which  were  overruled,  and  the 
was  confirmsd. 


BUSINESS   OF  THE   COURTS. 


9d&s  Cmincfl. 


Thursday 


The  Judicial  Gomunttee  of  the  Privy  Council  will  meet  for  the  dispatch  of  business  on  the 

following  days,  viz : — 

Monday 15. 1847. 

Tuesday 14     ^ 

Thursday      ....    16     „ 

Friday XT     „ 

At  Tbn  O'CLOCK. 
By  order  of  the  Lord  PaEaiDBStT. 
Cmncii  Office,  WJutehallj  Nov.  22,  1847. 


Friday. 
Monday   . 
Tuesday  , 
Thursday 
Friday .    . 
Saturday  . 


Dee.  2, 1847. 

7  „ 

"  ff 

.    10  „ 

.    11  ., 


LIST  OF  APPEALS. 
Ready  for  hearing  before  the  Judicial  Committee  of  the  Privy  CouncU. 


APPSLLANTS.  BBP01COB1IT8 

Rany  Srimuty  De- 


WBSXCB  SET  DOWN. 


SoLicrroRS  on  Proctors. 

APPELLANTS.  fi  ESPOUDBHTS. 


bvih 
Logan 
Flint  • 


Miobell 


Bank  of   Aastm.  3^,,,^  , 

lasia     .    •    •    • 
Cameron.    .    .    .Butte.    . 


Kany  Khoond  Suta  Bengal,  April  IS,  18i7  .  . 
.  Lem'esnrier  .  .  .  Canada.  May  19.  1847  .  . 
.Walker   .    .    .    .  Nevr  South  Wales,  May  22, 

1847 

,  Thomas  .    «    .    •  Prerogatire  Court,  May  22, 

1847 

New  South  Wales,  May  25, 
•  1847  .  .  .  . 
.  BritiahGuiana,M8y25, 1847 


U.  Clarke      .    . 
Oliverson  &  Co. 

Hutchison     •    . 
Nelson     . 
Farrer .     . 


Green      ....  Ryan High  'Court  of  Admiralty, 

Hay  25, 1847       .      .       . 

Store Banes    ....  Court  of  Arches,  May  28, 

1847        .        .        .        . 

Davis      ....  Baxrett    ....  Jamaiea,  June  24, 1847  .    . 


R«|ireB0ntatiTes  of 

the    Count   de  Commissioners  of  t--^  ,0  ta47 

WaU  .  .  .  .  Fwneh  Claims /""•**•  ***^  •  *  '  * 
Raja    Burdakanth 

Roy  ....  Ram  Tunnoo  Boss  Bengal,  July  9,  1847  . 
Attorney -Gen.   of 

Jamaica  .  .  .  Manderaon  .  .  .  Jamaies,  August  2,  1847 
Anstmther  .  •  .  Ar^in.  .  .  .  Cpyioo,  August  27,  1847 
Eeeles     .    •    .    .Bwwn     .    .    .    .Trinidad,  Nov.  6, 1847  . 


Stokes. 

tebbs  . 
Teesdale 
Symea 


Lflvrfords. 
Simpson  &  Cobb. 

.  Walton. 

Slade,  WsdMon  & 
*      CrickiU. 

.  Fresbfield. 

,  Jones  A.    Trinder, 
(exparte  rttspond- 
eot.) 
Puckle 


(•hip 

ringapatwiu) 


a^ 


and 


.  Toller. 


BesTsn  and  An- 
derson .    .    • 
Henderaon    and 
.     HilUard    .     . 


.  Clayton  Jt  Gc»okaon 

Solioitor«   to  T*. 
•ury. 

Lafrfords. 


.J.  Brooke     •    .T.  Land. 
.  Fnrrer  ....  Wilde  and  »,  4_  _ 
.  Hale,  Boys,  and  (Exparts  «LpM 

Austen  •    .    .     lant) 


This  Court  wilK  on  Ssturday,  f  7th  Not*  inst, 
f  riday^tbs  dvd,  fitataiday,  the  4tb,  and  on  Monday, 
lh«  6th  days  of  I>sc»nsst,.snd  four  foUoiring  days. 


Id  Sittings,  and  wiH  proceed  in  disposing    ^r   tl 
siness  in  the  C»own  Paocr.  Special  Pa|>«c.^    ^^ 


hold! 

business  i 

New  Trial  Paper,  and  wid  also  hold  a  Sit^^^ 

Saturday,  the  11th  day  of  Dec.  next,  at  1«   oViU^c 

and  give  judgment  in  casM  pMnooily  r*— *—  ^     ^^ 


DIOEST,    km  JOUfiNiL    OF   JUI{:iSPRU.DEN€E. 


jSATURDAY,  DECEMBER  %  l«f7. 


.«<  Quod  magu^od  nos 

P«ctiiiatt  et  MtoM  nialuin  «gfy  ^gitaaot."- 


WIOPOSED  AMENDMENT 

OF  THE 

lAW  OP  DEBTOR  AND  CKEDITOR. 


The  "  vaotUfliiag  coarse  of  Oeg^sktioii " 
justly  complained  io£,  isio  be  aserilMd  in  ^a 
great  iegne  to  tbe  otbeenoe  of  .any  'defied 
or  aoknowkdged  prinoiplet.  Now,  it  viaa 
thought  the  debtor  was  tooseverriyoised ; 
again^  it  'waa  said  thetcreditor  was  not  adffi^ 
iAwtly  ipietectod;  and  one  act  of  /{Arli»- 
ment  followad  the^other  innipid'Saecessian» 
the  latter  dmper&ctly  undoing  thftt  which 
the  fovinerhad'M  ompeefeotly  endeftvoored 
to  effect,  until  the  law  has  become  like  a 


Thc  Beport  of  the  Committee  appointed 
by  the  Sodety  of  Merchants,  'Traders,  and 
Itettkers,  ^r  effecting  an  amendment  of  the 
Lawsrekting-to  Bankruptevimdlnsdlvenc^, 
states,  that  the  committee  had  a  communi- 
csdon  from  Mr.  Vizard,  the  Lord  Chancel- 
lor's secretary,  announcing  that  the  subject 

was  under  the  Lord  CfasnceUor's  considera- j  pioce  of  ilKjointed  patdhwMPk,  'oonfiised,  in- 
tion,  and'tiiat  his  lordshm  desired'  to  recetre  ooansteBty^aad  whaUy  uofifttad  fer tthe  ezi- 
infonnation  "from  the  traders  of  the  country,  Lganees  of  «he  oomiBunity. 
which,  the  committee  signiffcantly  add,  |  Coaeusnag  gonerliQy  in  the  pvinc^ks 
"the  TaciUadng-couTse  of  legislation  during  sought  to  be  established  and  carried  lUto 
the  kst  few  years  prores  to  l>e  necessatTr^^  |  effsct  by  4he  important  and  inffuenlial  eo- 
8nch  a  communication,  *made  at  such  a  eicty,  whose  views  vsjce  developed  in  the  re* 
period,  justifies  the  expectation,  that  Lord  port  we  last  week  laid  before  'Oar  rcadess, 
uotteoham  is  about  earnestly  to  apply  his  and  participating  in  the  senidmant  expresaed 
v^rooa  and  experienced  mind  to  the  con-  by  ondre  than  one  of  the  speakers  at  the 
stmction  of  a  legislative  measure,  with  the  meeting  at  the  London  Taf«fn,  that  the 

matter  should  not -he  l6ft«x)dhMtely. in  the 
hands  of  lawyers,  we  -mast,  neres thdcsa,  ve* 
mind  those  who  are  applying  their  zeal  and 
energy  ao  beneficially  to  this  great  qumlion, 
that  without  the  zealous  co-operaticm  and 
assistance  of  lawyers  of  experience  and 
practical  knowledge,  they  will  find  it  im- 
possible to  carry  out  their  own  objects,  even 
where  those  objects  are  accuiately  defined 
and  supported  by  uuaoimous  approval.  An' 
intimate  acquaintance  with  the  state  of  the 
existing  law,  its  operation  and  defects, is-an 
indispensable  requisite  in  liraming  remedial 
measures,  and  to  the  evident  absence  of 
^s  species  of  infbrmadon,  many  of  the 
mischiefs  arising  from  modem  legislation 

J, ^ -,^  I  are  to  be  traced.    Every  one.has  Meneoa- 

of  Qie  eommereial  arid  trading  community.  I  suited  but  those  who,  from  their  peculiar 
Vou  XXXV,  No.  1,080.  '  p 


of  remed^ng  what  the  *fiTst  resolution 
of  the  great  city  meeting,  in  language  not 
too  strong,  describes,  as  "the  evil  under 
wiiieh  the  country  is  now  suflermg  from  the 
vieums  and  disgractful  state  of  the  Law  of 
Debtor  and  Creditor."  We  earnestly  hope 
that  the  measure  now  in  preparation,  under 
die  superintendence  of  the  highest  legal 
foncCio&ary,  and  with  the  sanction  and 
snppoit  of  the  government,  will  effect  an 
amemdmentj  not  merely  a  change  in  the  law, 
and  that  those  who  have  undertaken  the 
ooerDtts  dnty  of  constructing  a  new  system 
of  bankropt  and  insolvency  law  will  avoid 
the  errors  whidi  have  -rendered  the  course 
of  modem  legisUtiDn  upon  this  subject,  at 
oiiee  odious  and  injurious  to  the  great  body 
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ETOcations,  were  necessarily  the  best  ac- 
quainted mtli  both  the  principles  and  de- 
tails, and  the  i:esnlt  is,  that  laws  have  been 
passed  which  are  found  to  operate  in  a 
manner  entirely  adverse  to  the  expectations 
and  intentions  of  those  by  whom  they  were 
introduced  and  supported.  Had  competent 
practical  lawyers  been  consulted,  this,  at  all 
events,  could  never  have  occurred. 

Finding  many  of  the  principles  consist- 
ently— ^though  it  may  be  feebly — advocated 
in  this  publication,  now  recognized  and 
zealously  promoted  by  those  most  interested 
in  their  adoption,  we  may  be  permitted  to 
indulge  in  the  language  of  friendly  warning 
on  one  other  point  The  Society  of  Mer- 
chants, Bankers,  and  Traders  is  composed 
chiefly  of  persons  influenced  by  the  feelings, 
wishes,  and  interests,  of  creditors.  Powerful, 
intelligent,  and  right-minded,  they  are  still 
but  a  class,  and  the  laws  should  be  framed, 
not  with  a  view  to  the  interests  of  a  class, 
but  of  the  whole  community.  The  justice 
and  expediency  of  the  principle  asserted  by 
the  society,  that  the  unfortunate  debtor 
should  be  protected,  and  the  fraudulent 
debtor  punished,  will  be  universally  admit- 
ted, but  the  legal  provisions  by  which  that 
principle  should  be  carried  out,  afford  a  very 
wide  field  for  discussion,  in  which  the  views 
of  the  debtor,  as  well  as  the  creditor,  are 
fairly  entitled  to  consideration. 

With  these  preHminary  observations,  we 
proceed  to  the  consideration  of  the  measures 
which  the  society,  as  we  understand,  surest 
for  the  improvement  of  the  Law  of  Debtor 
and  Creditor.  The  most  important  of  the 
proposed  changes  is,  the  restoration  of  arrest 
for  debt  on  mesne  process,  which,  as  our 
readers  are  aware,  was  abolished  by  the  stat. 
1  &2  Vict.  c.  110. 

Mr.  Commissioner  Fane  and  Mr.  Amory 
have  expressed  their  sentiments  on  this 
question  clearly  and  concisely,  and  those 
sentiments  appear  to  have  been  received  with 
general  approbation  at  the  meeting  at  the 
London  Tavern.  Mr.  Fane  writes  as 
follows : — 

"Arrest  for  debt  ouffht,  in  my  opinion,  to  be 
restored  with  this  modification, — ^that  no  writ 
for  arrest  should  issue,  except  on  the  order  of 
a  commissioner  of  the  Court  of  Bankruptcy, 
and  that  he  should  never  issue  it  except  in  a 
clear  case  of  ascertained  debt  clearly  due. 
Arrest  is  a  process  which  is  cheap,  sudden,  and 
effective.  There  must  be  either  seizure  of  the 
property  or  seizure  of  the  person.  Seizure  of 
the  property  is  always  a  dangerous  process,  be- 
cause what  seems  to  belong  to  the  debtor  may 
have  been  secretly  assigned  to  a  friend.  Seizure 
of  the  person  involves  no  mistake,  for  every 


creditor  must  know  his  debtor  by  sight.  The 
officers  of  the  law  should  have  power  to  seize 
the  person  of  the  deb'.»r  during  proper  hours, 
even  in  his  own  house,  and  for  that  purpose,  if 
necessary,  to  breiik  open  the  outer  door." 

Mr.  Amory  is  reported  to  have  expressed 
his  concurrence  with  Mr.  Fane  in  these 
words : — 

"  He  was  one  of  a  small  minority  of  the 
learned  profession  to  which  he  belonged  who 
believed,  with  Mr.  Commissioner  Fane,  that 
the  entire  and  careless  and  reckless  doing  away 
with  the  law  of  arrest  was  much  to  be  regretted. 
A  great  deal  had  been  truly  said  about  the  im- 
proper manner  in  which  parties  were  arrested 
for  fictitious  debts.  He  would  give  every  per- 
son arrested  every  fair  and  every  nroper  protec- 
tion ;  but  in  numerous  instances  tnat  haa  come 
under  his  observation,  he  had  found  that  debts 
were  irretrievably  lost  from  the  want  of  being 
able  to  lay  hold  of  the  body  of  the  debtor ;  and 
though  he  was  advocating  a  principle  that  was 
not  popular  in  the  profession  to  which  he  be- 
longed, he  would,  nevertheless,  go  along  with 
Mr.  Fane  in  the  sentiments  which  he  had  ex- 
pressed on  this  subject." 

Now  we  are  not  prepared  to  agree  with 
Mr.  Fane,  that  the  Commissioners  of  the 
Court  of  Bankruptcy  are  exactly  the  persons 
who  ought  to  be  entrusted  with  the  exclu- 
sive power  of  ordering  the  issue  of  writs  of 
arrest ;  nor  shall  we  wait  just  now  to  con- 
sider how  far  it  may  be  desirable  to  alter  the 
common  law  by  enacting,  as  he  suggests, 
that  the  officers  of  the   law  should  have 
power  to  break  open  the  outer  door  in  order 
to  seize  the  person  of  the  debtor ;  but  we  do 
concur  with  him  in  thinking  that  the  power 
of  arresting  the  debtor  at  an  early  period, 
under  proper  restrictions,  is  mercy  to  him, 
as  well  as  justice  to  the  creditor  ;  and  we 
venture,  with  great  deference  and  respect 
for  Mr.  Amory,  to  doubt  whether  he  is  cor- 
rect in  assuming  that  his  views  on  this  sub- 
ject are  at  variance  with  those  generally  en- 
tertained by  the  members  of  the  legal*  pro- 
fession. We  can  only  say,  that  the  announce- 
ment of  similar  views  in  this  publication, 
has    not    occasioned  those    remonstrances 
which  we  might  have  reasonably  expected,  if 
the  declaration  of  our  sentiments  was  not  in 
accordance  with  the  general  opinion  of  the 
profession. 

Another  proposition  suggested  at  tlie 
meeting  alluded  to;  and  which  appears  to 
have  met  very  general  concurrence,  was,  that 
a  debtor  unable  to  meet  his  engagements 
should  be  at  liberty  to  call  his  creditors  to- 
gether, and  propose  a  settlement  or  compo- 
sition, to  b^  carried  into  effect  under  the 
sanction  and  superintendence  of  the  Court 
of  Bankruptcy.   Tlie  details  of  the  proposed 
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are  not  very  clearly  stated.  Mr. 
Commissioner  Fane  thus  expresses  him- 
self: — 

"  Mocli,  also,  ought  to  he  done  for  tbe  honest 
debtor,  wQling  to  do  the  best  jnstice  in  his 
power  to  his  creditors.  He  should  be  enabled 
to  call  his  creditors  together  under  the  sanction 
and  superintendence  of  the  Court  of  Bank- 
ruptcy; hot  the  interference  of  that  court 
should,  in  the  first  instance,  be  of  a  limited 
character.  It  should  announce,  not  that  he 
was  a  bankrupt,  but  that  he  was  desirous  of 
laying  the  state  of  his  aflbirs  before  his  ere* 
d&ors.  It  should  order  no  seizure  of  his  pro- 
perty; it  should  cause  no  interruption  of  his 
DDsiiiess.  All  that  it  should  do,  in  the  first  in« 
stance,  should  be  to  superintend  and  sanction 
the  choice  of  inspectors ;  and  unless  the  in- 
spectors, representing  the  majority,  should  be 
of  opinion  that  the  case  was  one  which  called 
for  public  bankruptcy,  or  some  creditor  could 
show  that  the  debtor  had  acted  fraudulently, 
there  should  be  no  further  publicity,  nor  any 
farther  interference  on  the  part  of  the  court, 
than  some  species  of  sanction,  by  authority,  of 
what  had  been  done  by  consent." 

Mr.  Amoiy,  whose  experience  entitles  all 
that  falls  from  him  to  much  respect,  is  re- 
ported to  have  delivered  himself  on  this  sub- 
ject as  follows  : — 

''There  were  many  thinsrs  in  the  letter  of 
Commissionev  Fane  in  whicn  he  entirely  con- 
curred, but  there  was  one  of  more  imoortance 
than  all  the  rest,  to  which  he  would  briefly 
refer,  ~ that  of  allowing  a  formal  and  legal  set- 
tlement by  i^arties  out  of  court  when  there  had 
been  a  certain  sanction  given  to  it  by  the  Court 
of  Bankruptcy.  It  comported  with  his  expe- 
rience that  this  mode  of  settlement  would  be 
highly  satisfoctory.  Thirty  years  affo,  he  was 
engaged  on  the  part  of  a  large  body  of  mer- 
chants and  traders,  met  in  that  very  room,  for 
the  purpose  of  amending  the  law  of  bank- 
ruptcy in  Scotland,  and  this  circumstance  had 
given  him  some  experience  on  the  subject. 
There  was  one  thing  in  the  Scotch  law  very 
analogous  to  what  Commissioner  Fane  referred 
to.  One  of  the  provisions  of  the  Scotch  law 
was,  that  after  the  first  meeting  the  subject  of 
tbe  commission  was  called  upon  to  propose  a 
private  mode  of  settlement  of  his  affairs — to 
propose  a  composition  or  some  kind  of  settle- 
ment. If  he  did  so,  the  propriety,  fumess,  and 
fitness  of  that  composition  was  examined  by 
the  authorities  named  in  the  commission,  and 
if  it  received  their  authority,  it  was  binding  on 
the  creditors  at  large.  It  would  be  in  the  ex- 
perience of  most  gentlemen,  that  the  greatest 
difficulty  that  existed  in  practically  worSng  out 
the  law  of  insolvency  was  this — that  if  a  large 
house  iuHBf  and  if  an  arrangement  is  made  by 
which  their  aSain  are  to  be  wound  up  out  of 
court,  perhaps  after  the  greatest  exertions  have 
been  made,  when  99  out  of  100  creditors  have 
given  their  consent  to  the  arrangement,  the 


hundredth  man  stands  out,  not  for  any  good 
reason,  but  that,  by  standing  out,  he  may  get 
his  claim  paid,  and  thus  the  whole  arrange- 
ment faUs  to  the  ground." 

Upon  this  proposition  we  shall  only  ob- 
serve, that  its  merit  depends  altogether  upon 
the  provisions  by  which  it  is  carried  out. 
An  attempt  has  been  made  to  embody  a 
somewhat  similar  principle  with  respect  to 
insolvents  who  are  not  trader^  in  the  statute, 
known  as  **  The  Debtor  and  Creditor's  Ar- 
rangement Act,"  (7  &  8  Vict.  c.  70).  The 
machinery  under  which  it  is  proposed  to 
effect  **  arrangements  "  under  that  act,  how- 
ever, is  so  clumsy  and  inefiident  that  it  has 
been  rarely  resorted  to^  and  to  this  circum- 
stance, no  doubt,  it  may  be  ascribed  that  its 
defects  are  not  generally  felt,  and  that  it  has 
been  so  long  allowed  to  encumber  the  Statute 
Book. 

One  other  practical  suggestion  was  made 
at  the  public  meeting,  in  accordance  with 
views  thrown  out  in  a  recent  number,  aa  to 
the  difficulty  which  the  law  imposes  in 
proving  an  act  of  bankruptcy.  Mr.  J  ohnson, 
(one  of  the  official  assignees  of  the  Court  of 
Bankruptcy)  said : — 

"  In  order  to  avoid  many  of  tbe  evils  com- 
plained of,  a  simple  enactment  would  suffice — 
making  the  suspension  of  a  house  of  itself  an 
act  of  bankruptcy.  If  that  were  to  be  law,  no 
payment  should  be  made  afterwards,  and  the 
practice  of  parties  giving  away  their  property 
after  suspension  would  be  completely  put 
down." 

Such  an  enactment  appears  to  us  to  be 
unobjectionable  in  principle,  and  calculated 
to  remove  the  unnecessary  obstacles  which 
creditors  now  encounter  who  desire  to  divide 
the  assets  of  insolvent  firms  amongst  those 
who  are  equitably  entitled. 

We  are  forcea  to  conclude  without  point- 
ing out  to  the  committee  a  very  serious  error 
which  appears  in  their  report  with  respect  to 
the  operation  of  the  provision  contained  in 
the  Small  Debts  Act,  (8  &  9  Vict  c.  127,) 
empowering  imprisonment  for  40  days  for 
debts  under  201,  The  practical  effect  of  this 
enactment  is  very  different  from  that  which 
the  committee  appear  to  contemplate,  and 
demonstates  how  essential  it  is  to  the  ends  of 
justice  that  law?  affecting  all  classes  of  the 
community  should  be  prepared  under  the 
superintendenee  and  revision  of  those  who 
have  no  dass  interests  to  promote,  and  no 
class  prejudices  to  blind  them.  We  shall 
return  to  this  subject  on  an  early  oppor- 
tunity. 
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HSBCbOIL 

The  state  of  the  Chancellor's  health  Is; 
itfll  4aeh.  m.i»  vpntnMt  Jiialaodahjii)  ^ftom 
Mrfimiung'his^pilUie  dttlies.  The  mmoiMB 
me  iMM&Jtewed,  liiatiit  iB^iotoBieled^io  fNit 
tbe  fflwftt  Seal  ^tp  rjouniniMOQ,  .teit/at  k 
to  he  Aaped  t Aat  Leid*Cotifiihim*iB<ipedly 
Qjo^whoaeaoe  wiH  awnder  ^aneh  a 


Tlhe  Int^oceaiioB  on^^rfateh  die-Cbeat 
Seal^fMPB.pnt  ki  oemnuoaiont^iBs  tbatrof  tibe 
Am^  of  ^dnuaitliratiaii,  onihe^h  Amfl. 
1885(,  when  %  «obest  .Feel,  :Lo>d  CW 
eettar  Jb]Bufiiiiist>  and  tfeolW  i&imsten, 
frith  Sir  (F.  SUloek,  jkttmM3r.ae«enil  «ad 
Sir  WiHitin.jfoIk«t»  fieUfil«>«6eBeii4.  .ten- 
jorcdl  ^thfiir  DsaifiiatieM  -to  las  tMajesty 
King  William  the  4th»  in  consequenoe  (^ 
aqpsert^  inuQaaAssi  aagiilMt  theiii  on  the 
fvaftieii  of  tappioprMitisg  tiie  -wppoeed 
vtrplna  ««£  Ae  Insh  <Glmiich  Rerenaea. 
Sir  C.  •C.iBep^a,  Sir  L.  fibadweU,  and  Sir.  J: 
B.  Aaniu|«ftt,  wore  itbcn  i^pointed  Lords 
Qponnksioiifis  of  the  Geont  Soal/  Hwt 
commission  continued  tiU  <the  16th  imu, 
\S36,  when  Sir  C.  G.  P^pys  was  elevated  to 
the  peerage  and  the  woohack. 

NEW  BILLS  IN  ^PARLIAMENT. 


JOJLWAYa. 

TBMhSl'waB  brought  in  ihe  MifcNovsi 
ber,  1847,  "To  give  further  Time  for  rn^daog 
certain  Railways."  It  recites  that  divers  acts 
of  parliament  have  been  passed  for  making 
raitways,  and  in  snch  acts  respectivdy  certain 
pariods  eiftkneore  lianlad  Within  wmch  oiily 
the  pewers  thereby  granled,  whether  for  mafc- 
mg  ike  laikHaye  or  for  tbeiOtrnpalsonriparehase 
of  the  lands  therein  ttiwnd'M^,  can  aelawfuUy 
exercised :  And  .that  it  is  ejtpedient  that  in  eer 
tain  cases  further  time  be  granted  for  .the  pur- 
poses aforesaid.  It  is  therefore  proposed  to 
eaact — 

1.  That  if  any  railway  company  or  person 
autheriaed  by  any  aot  of  parliaiaent  to  eonstract 
a  Kulway  or  any  works  eoaneded  with  «  (nB- 
way,  or  to ^^cbnekuidiBilor anysueh purpose, 
desire^tbat^he  period  tooted  by«icfa  act  for 
the.  completion  of  such.iBilway  or  works,  orisr 
the  purchase  of  euch  lands,  oe  extended,  such 
company  or  person  may,  at  any  time  within 
two  calendar  months  after  the  passing  of  -this 
act,  make  application,  in  writtDg,  to  the  com- 
missioners ot  rai&ways,  seMing  Ikrtiii  what  ex- 
tension of  tine  is  daBired  by  Siem  or  him,  aad 
to>  what  part  of  the  >Tdftway,  or^ke  morke  m 
lands  connected  therewith,  the  sane  is  intended 
to  apply,  and  the  grounds  on  which  such  ap* 
plication  is  made. 


9t.  Tkatifitii 


»  See  11  L.  O.  338. 


a.  TjMittfitia|peartotteeMimHi 
theie  caay  he.anfflfiertt)gcoiwdsliig4 
such  application,  they  shaU  require  the  .ocmr^ 
pany,  or  person  making  the  same,  to  give  no- 
tiee.of  aiich  applieatipp*  having  been  jude,  >by 
aikrertiseaMati,  msfftcdan -euoi  .foam  .as  ak4 
ke.i^pfiroved  «f  by  "the  ^nid  conn&isBiQMz^ 
onee  in  /the  LoBdan*  lEdinhmph,  or  .Dublia 
(jhw^te,  aooerdflDfl^y»as/<puflh  raikmyor  woikii 
orkndsare  in  lSylawd,.ScotUnd  .orlmlandy 
and  once  in  eaeh.ef.  these  «aacessive  weeks  !i& 
aame  newep^per  puUiskcd  mr  ctrcuUti^  .ia 
eachrfsouaty  in  which«Dv  jpart  of  draeh  rtSmf 
or  works  4)r  landa  .to  wkkk  tke  extension  >« 
time  ifikitended»to.s4P^kr  is  situated.;  andamgr 
snch. notice  shall ^set  /orth  within  what  .time 
aad'in  what  .raaoaer  any  .penoo  who  thinks 
himscllaggiaeved  iky  any  suchpiraifosed  atcn^ 
sionof  .time,  and  who  ^Issires  U>  ohieot  'therstf^ 
soAy  briag  saseh  ol^jfectionBifaeCQae  tkeaaid  oosBk 
auasioneis. 

j3.  That,  upon  proof,  to  the  aatiaiiBcftiiaB-^f 
the  commissioners,  that  such  aotise  has  ksA 
duly  given,  and ^aliker  tke ei^piBatioa of  thetiaw 
thernn  appointed  for  bnnging  eAijieetioBS  he* 
fore  the  commisskmers,  and  after  coBsidehqg 
aU  Buch  objections,  if  any,  ^hkh  (have  bsa^ 
brought  before  them,  the  commissioners  may, 
if Htk^  thinks,  by  w»naBit  under  tk»ir<asal, 
and  signed  by  awo  or  maie  of  the  oemauir 
sioaers,  extend  the  peBriod  aHowed  by  any  suich 
act  or  acts  as  aforesaid,  whether  for  the  com- 
pletion  of  such  railway  or  works  or  for  the  cotn" 
pukory, purchase  of  kads  for  that  puipoePrfoir 
such  iurther  time  as  the  commissioners  thiiA 
fit,  not  exceeding  two  years  from  l^e  expicatia^ 
of  the  periods  so  aHowed  by  such  act  or  acts 
respectively;  and  tk^  may  9o  extend  such 
penods  respectively  either  as  to  the  iwhole  of 
sttch  railway  or  wosks,  and  the  -whok  of  sack 
lands  required  for  the  same,  or  aa  to  so  nmsh 
of  such  railway  or  the  works,  or  ike  lands  con* 
nected  therewith,  as  shall  beapecified  for  that 
purpose  in  such  warrant. 

4.  That  when  any  auch  warcant  as  aforesaid 
is  granted  by  .the  conunissioners,  the  act  of 
paiSament  authorizing  the  oonabractiQii  of  the 
railway  or  works  mentioned  or  referred  to  in 
suck  warrant,  shall,  as  to  the  portion  of  railway 
or  the  works  or  lands  desorihed  thereby  or 
comprised  in  snch  warrant,  be  conatmed  as  i£ 
the  .extended  period  or  .periods  of  tinoe  men* 
tioned  in  such  wairant  bad  bean  by  auch  act 
limited,  as  the  period  or  periods  respectively 
within  which  the  powera  of  such  act  migkt 
lawfully  be  exercised,  whether  for  the  oonstruo* 
tion  of  such  railway  or  works  or  for  the  com* 
pulsory  purchase  of  the  lands  revoked  for  tka 
same,  instead  of  the  periods  mentiomed  in  awdi 
act  teapeotively. 

5.  That  this  act  shall  not  have  the  effect  of 
mvivioff  any  powera  which  had  expned  befiene 
the  making  of  snch  application  i  wad  that  it 
shall  not  pri^ndice  or  alect  any  contract  or 
wraement  entered  into  before  &e  paaaiag  <^ 

6.  That  within  one  oalendar  month  ^after  the 
digr  on  which  aiyr  each  wamnt  aa  afovasaid  .ia 


Wkihu^  oc-^|^dll^n^li^c^t^^.Mco^tfl^g^3^•^ 

ifvor  an  xBt&i9huMl».Sbadtiid|.  or  tkehnd- 

nunsi gntatams b^thsi oomoiiBioBflSii  umoAi' 
thfci'tiiftt  \%\\Mm  ^lAkHi  any  o#'  tha 


tBlDrtetbmpi]rpoaeata6thanBlMra)%  or*  fat  tba 
dtH^graaaandlf  »a«ftnadiby»tiiemj>  by 
oftfcufTwirnlipn  of  AafPorin  coBDafltod  tlMWi. 
viliW' BiaB Jm  eiilMiBEl«tO(iiiaket  a  daim  in 
9fmtai^fkafdamBiffiJCr£uKf).9miimsmS.hy 
MBpBBtiwl^  by*reaaovof8iuih:0xlBniiaii  oC  tana^ 
autdFflBiy^dekv.iititakingthelaiida  and  com*- 
plrtanptna  awpita  narHwafy^fog  tba  oonitinc* 
tBMuof  tii0  ndlmiy :  vitiohtclaiBi*  if  not  aaltled 
■  bUawfli  thB«  party^  making  th» 
Kanitkefcoapany^aliaU  ba  saMlad  by  arw 
>  or  by  Uio  wdktofi  a  jiury,.  at  the 
i of  Iho  party. nnkiBg  tko'claim^ in*  like* 
18  pKovided.  in?  diaaiited  oaaea  of 
L  by  tba  <«  Lands  GboaeaGonaoli** 
Aet,.lM6^f'  wbsn  tka  clainDraiiaaaint 
Bngland.  arinlnid»  oa4iy  tba  ^'Landl  Clauaaa 
ITniMnliilifiaii  (Saodand)  Acl^  1846i" 
tiadaiaBaaMs inrSaotknd*; r  and  aU  . 

m,  jttQia/  and  •  otkarav  who 
^ aor  caaa\ofv  dttpntad.  < 
t  oa  tba  enraaaofianyrof  tfie  pDnnra 
Baad.in:aa7«ttofa:  aaiboaaaianf  pariianient» 
of  wkiob.anf  landbc  claim' ia^  mod^ 
i4ioaad  ta  taka^auob*.dai|n  into<  canai<* 
I  andiahaU  aanad  anch  additional  cam* 
'to  tfaflniiaapaeliTcbr  ahali'  anpaaa 
fia4»  jn^  i&«raEy*oaaB  in  nUow  itr-aball'  apr 
dy-'tbM  tiia^MBMnr  niak«9 
'.bffmuih  aatwiiiinn 
ordaiay. 
Sj  Aet  incorpoBrttadmpidiia&.d  Viot.  ce.  18, 

9.  Tbntno  nilway' coaqway  authonsad  by 
aaa4i£'paffliaaaant  to  oonalttct  a^railkimy  or  any 
«Dfkn.caBnectod.ipith;ai«lway,wkohaTa  not 
baiDratfaB'37liiNbvambei^l847,  enlwed  into 
t  OP  imiaainant  for  tba  exnention  of 
rbiah  tkey.  won:  for  the*  first  time 
■dby  anch  aafetoconntxnct^  skaU  enter 
iatoinny'  wada  eontmotor  agraamant  withtn>  19 
calendar  months aftevtke.  pnsaingrof  thi*.  act, 
aineptiim^ahwtya  fmm  tbia  anactmanfreontracts 
aadingieammta  fortbo'conatsnction  of  anv  part 
afa»yrfmiiinMy  wbiohbyAeagtaintfcoriaingrthe 
actioa  tbsnef  ia  8id»slitnlad  by*  way  of) 
ittom;  the  Jiiieraar  onginaUy.  propmadl 
«id  watkmimaA  bvi  semer  prwioaa  aa^  aadi 
adonnmin  fliwupuf  anahdewntion, 
asactvand  agi'Minanla  fovlba  oa»^ 
ua6jMiehtotliv'iNNrka*-tBbiebi  tkat  ooaa-* 
ba*  amkoiiaad  totprooaad  imcon- 
:o£  ai»  many  of  tita 

imn^holdj  alt  Ifaaato*  tkaae^oortha.  of 

tba  wfaole'nandMrof'ihaaeosntba'aaid-.nttwayi 


JKpMa^^HMaa^Mi  Wife.       IM^ 

'  in^wrifeingyyUndsE. 
y«  witbin  six.  weeks  after 
the  paasing  of  tbia  act ;  and  all  contracts  and' 
aaxeements  entared '  into  in  contravantidn':  of  ^ 
tfils  enaotment  Aaff  be  uttaily  void  BMdoS^ 
noneeffixt:  and  a  certificate  of  sach>  conaaKi 
fa«iftegbaen<dnl]^gi«nrwitbift  the 
said^nndartbto<J]MidaiA»>dbaiflsian,  on*' 


Di^noto'inayiaa^iaMMadimctanwtf  tUe  company^  andrconntor^ 

andi'oop 

itillad  to 

to.  taisi 

poiser  toi 


_  in&  aaeh  caaa>  hj  tba.,  saeretaxy-ot  tbei 
loomp^yi.sball  be  dapositedin  the  officetof  Qie 
conuniaaioneraof  railpraas ;  and  snch  certifibate, 
'or  a  copy  thereof;  cerlifled  under  the  seri'of 
ihb  saia.commisalonen  to  be  atruccopy;  sbafl^ 
be  received'  aa  evidence  in"  all  oourta,  and' 
before^  jnatkrsMttd  otbsaa^  tbatianak  i 
waa  duly  given  within  tbo^tima  i ' 


NOTICES  OF  WEW  BOORS; 

The  Bights  amd  IdaSUUies  qf  Husband  and. 
Wife  iU  Lam  amd  in^  Equity^  aa  afftcted 
byMsdetn  SUihUea^and  Deeisions.  Bt 
John  FftAASit  M^cquesn,  Esu^  qC 
Linooln'.slnoiBariiatarTatJLiawfc  London^ 
S;  aiaeet.    1847. 

IUCk.  MA€f«iniEN|  wito'  isakready  advukr 
tifpeoualy  knownto  tbapvefHtaaun*  and^  1^ 
pubHo  aaidie  author  of  an*able«ndBkibofata 
treatite  on*  '<The  Praotaoe  of  the  Hmae  of 
Lbida^  audi  FAvy  CdnnBil/'  ha»  now  pr^r 
dncedthe fik«tT»rfeoCa trBB*beon the  La« 
affeolfaig  tberelalaon'of  SNisband  and.  ^l^ 
a.sab}ect  which^  he'^  justly  obaeivas  iii  bb 
preftuse^  '"hasbeenamg^brlj  ^eidle  inthv 
proAretkm  of  legal  dttiiBldtia8^aBd.  jndksal 
conflict."  The*pnMent«volnme<  ralata»*>ti> 
tho  lig^ta.  and  li^ilitiea  arising,  out  o£  the 
maniage  omlnictaa  governed  by  the  g^ne-r 
ral  laivv  udependent  o£  thoaa  which  anae 
fW>m  special  arrangenentat  betwiaem  paftiea} 
founded  on  aettlenienta,  dbedcit>f  separntiaB^ 
Sec,  and  which  we  collect  it  is  the  intention 
of  the  learned  autlior  to  treat  of  in  a  forth- 
coming volume* 

The  seope  and, importance  of  the  subject 
diacnaaed  m  the  pieaent  vohime*  will  be 
better  nndeiataod  when^wv  atate  that  they 
comprehend  the  rightawnd  liabihtaiafltariaHig 
frfom  marriage,  from  acts  done  itt  the*  mais- 
riage  state,  and  from  the  dissolution  of  mar- 
riage by  the  death  of  either  party  or  b;^ 
parliamentary  divoroe.  The  immediato  suB- 
jaet  of  the  tTealaae^  ia  preceded  by  a  short 
hnfexemadublyinteMBting^  chapter  on  th^ 
ffistonn  of  liie^MarnagrOQntnfit^aQdaeme 
pvelftniiiairf^  remarka  upon  the  9tatate»-4 
Geo.  4,  c.  7(i,  and  6  8i  TW.  4;  c.  85,  ao  ibr 
aa  their  provisions  may  operate*  to  prodike 
a^forfeiture.. 
In*  endamcoonng.  ta  present  our  readdca 
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with  an  ontline  of  the  work,  we  must  not 
omit  to  mention  that  within  a  space  of 
somewhat  less  than  50  pages,  the  learned 
author  has  contrived  to  give  a  practical 
summary  of  proceedings  on  "  Alienations 
hy  Married  Women,"  with  ample  directions 
and  forms,  vOaich  cannot  fail  to  prove  highly 
convenient  and  useful.  It  seems  that  not 
less  than  6,000  acknowledgments  are  taken 
annually,  and  we  helieve  it  is  correctly 
stated  that  this  "  is  the  first  effort  yet  made 
to  methodise  and  elucidate  the  system  esta- 
hlished  under  the  Fines  and  Recoveries  Act, 
and  the  rules  of  the  Common  Pleas  passed 
in  pursuance  thereof." 

Mr.  Macqueen  s  chief  ohject  appears  to 
have  been  to  give  his  treatise  a  moaem  and 


verbal  contract,  (which  might  other  be  by 
words  of  present  consent  or  by  words  of 
promise  followed  by  cohabitation,)  was,  ia  the 
first  place,  not  sufficient  to  give  Uie  woman  the 
right  of  a  widow  in  respect  to  dower;  nor, 
secondly,  to  ^ve  the  man  the  right  of  a  hus- 
band in  respect  of  the  woman's  property;  nor, 
thirdly,  to  render  the  issue  begotten  legitimate; 
nor,  fourthly,  to  impose  upon  the  woman  the 
disabilities  of  coverture ;  nor,  fifthly,  and  lastly, 
to  make  the  marriage  of  either  of  Uie  parties, 
(living  the  other,)  with  a  third  person  vcid,  all 
these  consequences  being  confined  exclusively 
to  marriages  solemnised  in  facie  ecdetits. 
Nevertheless,  the  effects  of  clandestine  mar- 
riages were  very  remarkable,  though  {ailing 
gpreatly  short  of  those  which  attached  upon 
regulsLT  matrimony.  For  it  is  now  agreed,  and 
has  indeed  been  decided  by  the  House  of  Lords, 


a  practical  character,  and  with  this  view  all  i  that  at  common  law,  a  contract  entered  into 
the  leading  cases,  and  particularly  those  of'  ^«^«^n  man  and  woman  by  words  of  present 
«M^^»4-  ^^i;,««»»  J.  ..^  •aA^.^j  i^  -«^  ;« .  consent  was  mdissoluble.  The  parties  coiud 
recent  occurrence   are  referred  to,  and  in  |^^^  ^^^^^^  ^^^  ^^^^^  ^^^  ^^^  obligation. 

naanymstances  the  pnnaples  upon  which ;  Either  party,  too,  might  by  a  suit  m  the 
the  decisions  of  the  courts  proceeded  in  spiritual  court  compel  the  other  to  solemnise 
those  cases,  are  ably  and  instructively  eluci- ,  the  marriage  in  facte  eocUsim.  It  was  so  much 
dated.  The  introductory  chapter  on  the  |  a  marriage,  that  if  they  cohabited  together  be- 
"  History  of  the  Marriage  Contract,"  to  { fore  solemnization,  they  could  not  be  proceeded 
which  we  have  already  alluded,  contains '  against  for  fornication,  but  merely  for  a  con- 
much  curious  and  useful  information  upon'^?»P^-    If  «>ther  of  them  cohabited  with  an- 


topics,  the  investigation  of  which  appears  to  ™l:„gj 
be  peculiarly  congenial  to  the  mind  of  the  |  ^^  ^^ 


other  person,  the  parties  might  be  proceeded 

*^he  contract,  moreover, 

was  considered  to'  be  of  the  very  essence  of 


writer.  As  a  fair  specimen  of  the  manner  i  matrimony,  and  was  therefore  and  by  reason  of 
in  which  this  part  of  the  subject  is  treated,  |  its  indissoluble  nature,  styled  in  the  ecclesiastical 
and  an  example  of  the  author's  style,  we  law  verum  matrimonium,  and  sometimes  ipnm 
subjoin  an  extract  from  his  commentary  j  matrimonium.  Another,  and  a  most  important 
upon  the  Ancient  Marriage  Law  of  England, '  effect  of  such  contract  was,  that  if  either  of  the 
a  matter  upon  which  he  has' contrived  to ;  PY**^^«(^"^8  ™*™<*  ^*^  »^o^er  perw^^ 
throw  much  additional  Hght :—  aolemnizmg  such  marriage  in/acte  eccfc«if.  the 

i,**ivw  utuv»«uuxi,ivu(uugui..  I  game  might  be  set  aside  even  after  cohabita- 

''  Upon  the  late  case  of  the  Irish  or  Presby- 1  tion  and  of  the  birth  of  children,  and  the  parties 
terian  marriages,  the  great  question  in  the  { might  be  compelled  to  solemnize  the  first  mar- 
House  of  Lords  was,  whether  the  ancient  ma- 1  riage  in  facie  eccUsue. 

trimonial  law  of  England  was  the  same  as  that  i  *'  So,  a  contract  of  marriage  per  verba  defik- 
which  had  obtained  in  the  rest  of  Europe  an-  { luro  followed  by  cohabition,  produced  precisely 
terior  to  the  decree  of  the  Council  of  Trent,  j  the  same  consequence  as  a  contract  per  verba 
That  decree,  be  it  observed,  had  authority  only  i  de  prasetUi,    For  where  a  copula  ensued  upon 


in  those  countries  which  acknowledged  the 
papal  supremacy.  It  had  no  reception  in 
England,  being  dated  nearly  30  years  subse- 
quent to  the  breach  between  Henry  VIII.  and 
tne  Pope.  The  matrimonial  law  of  England, 
therefore,  continued  on  its  former  footing.  By 
that  law  clandestine  marriages  were  allowed ; 
but  they  were  not  attended  with  the  same 
effects  as  marriages  solemnized  in  facie 
ecclesuB ;  and  herein  lies  the  peculiarity  of  the 
old  English  law,  when  viewed  in  contradistinc- 
tion to  the  ancient  continental  law.  By  the 
continental  law,  prior  to  the  Council  of  Trent, 
a  private  marriage  was  as  good  as  a  public  one. 
By  the  law  of  England,  until  altered  by  the 
statutes  to  which  we  are  about  to  advert,  a  pri- 
vate marriage,  that  is  to  say,  a  marriage  not 
solemnized  in  facie  eeelesia,  was  good  only  for 
certain  purposes.  Thus,  a  private  or  clandes- 
tine marriage,  or,  as  it  was  sometimes  called,  a 


the  promise,  the  present  consent  essential  to 
matrimony  was  supposed  to  be  at  that  moment 
exchanged  between  the  parties ;  a  legal  pre- 
sumption which,  though  out  slightly  founded 
in  nature  or  reality,  was  held  to  be  aoundantly 
recommended  by  its  equity  and  the  just  check 
which  it  imposed  upon  perfidy. 

The  ancient  law  of  England,  therefore,  with 
respect  to  the  constitution  was  very  peculiar, 
ana  no  more  to  be  understood  by  reference  to 
the  continental  system,  or  even  to  the  practice 
of  the  sister  country  of  Scotland,  than  the  law 
of  real  property  or  any  other  brands  of  our  ju- 
risprudence. And  this  I  take  to  have  been  the 
great  point  established  in  the  case  of  the  Irish 
marriages  above  referred  to;  which  though 
carried  in  the  House  of  Lords,  with  infinite  dif- 
ficulty and  in  spite  of  many  strong  aiid«  as  some 
may  think,  insuperable  arguments  oppooed  to 
it,  must  henceforth  be  regarded  as  settled  and 


Bemew. — Ckmrnerdttl  Faihurei  and  tke  Court  f^  Bankruptcy. 


Ill 


coBckided  in  all  legal  reaaonmgon the  subject; 
tke  abort  general  propoaition  derivable  from  the 
adjadication  being,  that  by  the  ancient  lav  of 
England  a  marriage  by  private  contract  was 
good  only  for  certain  purposes,  and  those  not 
ttie  most  important  ones ;  no  marriage  being 
absolately  pcarfect  until  celebrated  in  facie  ec- 
desuB  by  the  intervention  of  a  person  in  holy 
orders;  that  is  to  say,  orders  conferred  by 
Episcopal  authority."!* 

In  treating  of  "  the  wife's  authority  to 
bind  her  husband  when  living  apart  from 
him,''  the  several  cases  are  supposed,  of  a 
wife  being  separately  provided  for,  of  a  suit 
pending  in  the  Ecclesiastical  Court  by  the 
wife  against  the  husband,   and  of  a  wife 
having  committed  adultery.    The  question 
whether  when  the  husband  is  dischareed^  as 
in  the  hist  mentioned  event,  the  wife  nerself 
becomes  liable  for  her  own  contracts,   is' 
rather  slightly  noticed.     The  judgment  of' 
Lord   Kenyon  in  Marshal  v.  Ration,  (8  j 
Term  Rep.  547f)is  referred  to,   and  thej 
dictum  of   Mr.  Justice  Bnller  in  Cox  v. . 
KitekeHy  (1  Bos.  &  Pul.  339,)  that  as  soon  * 
as  the  husband  was  released  the  wife  ac- 
qmred  a  capacity  of  binding  herself,  is  cited 
with  approval.     We  have  reason  to  believe, 
however,  that  it  is  the  opinion  of  the  highest 
authorities  in  common  law,  that  after  a  wife 
elopes  from  her  husband  or  is  guilty  of 
adnltery,  there  are  no  means  of  enforcing 
contracts  made  with  her.    Her  misconduct 
puts  an  end  to  her  authority  to  bind  her 
husband,  and  her  covarture  operates  as  a 
bar  to  her  civil  liabilities. 

We  hope  to  find  an  early  opportunity  of 
returning  to  Mr.  Macqueen's  work,  which 
is  not  merely  deserving  of  an  attentive  pe- 
rosal,  but  promises  to  hold  a  high  place  in 
l^al  literature.  Indeed,  it  is  matter  of 
congratolation  that  a  Subject  of  such  in- 
terest and  importance  should  have  fallen 
into  such  competent  hands. 

THE  COMMERCIAL  FAILURES  AND 
THE  COURT  OF  BANKRUPTCY. 

Mr.  Editor, — I  quite  concur  in  the  obser- 
vationa  you  made  in  your  number  of  the  13th 
Noremb^er,  as  well  as  in  a  preceding  one,  on 
this  subject ;  and  I  think  the  concluding  ob- 
servation in  your  last  number,  ''Whether  this 

^  Mr.  Macaueen  in  a  note  on  this  passage 
^mita^  that  the  views  here  suggested  do  not 
correapond  with  the  theory  of  Sir  Wm.  Scott's 
famous  judgment  in  Dairymple  v.  Dalrymple, 
2  Hag^ff.  Cons.  Rep.  54 ;  but  he  assumes  that 
the  ju^^ment  in  the  Irish  marriage  case.  Queen 
V.  MRUis,  10  CUl  &  Fm.  534,  estoblishes  the 
viev  he  has  adopted.  ^ 


new  system  of  administering  bankrupt  estates 
under  the  superintendence  of  a  committee,  and 
dispensing  with  the  assistance  and  protection 
afforded  by  the  bankrupt  laws,  will  ultimately 
prove  advantageous  to  the  bankrupts  them- 
selves or  to  the  general  body  of  creditors — to 
those  who  have  no  tricks  of  trade  they  desire 
to  control,  and  no  exposure  to  apprehend— is,  to 
say  the  least,  doubtful,"  is  worthy  particular 
attention. 

The  impression  on  your  mind  is  sufficiently 
obvious,  lliere  is  no  doubt  that  the  bankrupt 
law  was  originally  made  for  the  protection  of 
traders ;  to  relieve  them  from  oppressive  pro- 
ceedings by  their  creditors  when  unable  to  pay 
their  debts,  so  that  they  should  not  be  at  the 
mercy  of  such  creditors.  At  the  same  time 
arrangements  were  made  for  securing  to  the 
creditors  the  full  advantage  of  every  penny  to 
which  the  bankrupt  was  entitled  at  the  time  of 
his  bankruptcy.  Although  the  intention  of  the 
law  has  in  both  respects  been  from  time  to 
time  perverted,  the  same  principle  still  exists 
on  the  philosophical  principle,  as  it  may  be 
called,  of  the  present  oankrupt  law,  however 
much  the  modem  machinery  may  vary  from  its 
eariv  prototype. 

The  inqmry,  therefore,  arises  with  regard  to 
the  present  subject,  on  these  two  points  of  the 
bankrupt  laws ;  1st,  whether  these  private  ar- 
rangements are  as  beneficial  to  the  traders  as 
an  application  by  them  or  their  creditors, 
to  the  bankrupt  law  would  be?  and  2ndly, 
whether  such  arrangements  are  as  beneficial  to 
the  creditor?  My  answer  to  the  first  question 
is,  that  they  are  more  beneficial  to  the  trader; 
and  to  the  second,  that  they  are  less  so  to  the 
creditor.  Mv  reasons  for  this  opinion  are  the 
following  :^I  believe  it  will  not  be  questioned 
by  any  one  acquainted  with  the  subiect,  that 
these  private  arrangements  are  equally,  acd  in 
most  cases  more,  expensive  than  the  proceed- 
ings under  a  fiat.  The  various  deeds  necessary 
to  make  a  complete  assignment  of  large  part- 
nership estates  for  the  benefit  of  creditors ;  the 
charges  of  the  accountants  now  usually  em- 
ploved ;  the  deeds  of  arrangement,  composition 
and  release,  long  and  costly,  amount  to,  and  are 
always  set  down  at  a  large  sum;  and  I  think  I  am 
quite  right  in  stating,  that  the  costs  of  a  private 
arrangement  are  quite  equal  to  those  in  bank- 
ruptcy proceedings,  and  I  doubt  not  in  many 
cases  exceed  them.  Therefore,  on  the  ground 
of  expense,  which  often  alarms  creditors,  the 
proceedings  may  be  considered  as  equal. 

I  will  then  come  to  the  next  of  the  points 
above  referred  to.  Is  this  arrangement  as  be- 
neficial to  the  creditors  as  a  fiat  would  be  ?  I 
have  no  hesitation  in  saying  it  is  less  so> 
whether  there  are  tricks  of  trade,  you  refer 
to,  to  be  concealed  or  not.  But  I  am  afraid 
in  most  cases  there  are  reasons  most  pressing 
for  an  arrangement  without  any  exposure.  1 
will  give  a  case  in  illustration  of  one  of  those 
where  a  private  arrangement  is  most  desirable, 
and  it  will  be  reoogniaed  as  a  familiar  one  by 
many  of  your  readers. 
I  will  suppose  a  large  firm,  Messrs.  A,  B. 
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^C.^mid  'Co.,  Bast  India  nambbaMs.    Tkey^d 

'tlumselves  in  dSfficulttei.    Their  naiBeshOTe 

•«tood  high  in  the  -mereantyie  'irorid,  twnd  no. 

yiiMa'fio  in  ihe  fashionable  world,    jd.  tie  intfae. 

"fienate.  !  In  the  pTovineee  A.  and  B.  are  great 

personexes.     They  iherefore  recoil  from  the 

'  idea  of  having  their  names  gazetted  like  a.petty 

v^hopkeeper,  a  common  tradeiinan,  '*  a  dealer. 

'and  ehapman ;''  and  besides,  they  knovrwith  a 

little  clever  management,  (and  our  merchaBts 

uuw    clever   persons^-ecnd  the   eleverist  *and 

oiiiekest  man  in  the  city  is  die^enccessfol  one,) 

tiiey  can  be  replaced  almest  in  the  same  po^ 

^aition'as  before.    The  amount  for  which  A.  B. 

iC,  and  Co.  have  failed,  (I  beg«their  pardon, 

''^y  have  in  consequence  of  the  extraordinary 

^pressure  of  the  present  time  merely  nupetukd 

T^ayment,)  is  ^ roost  respectable,  it  rnxf  be  isAcreditorfor  15>000i.;  the.twosistenof  J. 
'800/X)Q/.,  400,0002.,  or  perhaps  1 ,400,000/.  it  each  for.lO,0002. ;  the  tnutees  of  the  settkmsat 
jiis^BOt  considersd  discr^tftble  to  svspciM^.orC.'s  wife  for  20,000/.  That  they  are  wilfoig 
^fWKBiU  'for  such  a  eam.  Their  ci^r  friends  to  postpone  their  dadm8,'tlie  hat  under  an  ia- 
^iave  that  feeling,  and  their  <wcflt.end  fnenifo  demnitjrthcy  areto  receive  from  •ome  fnedd 
'^mlywish  that  they  could  get  oredit  Ibr  «ach  of  Ibe  family,  and  if  MT.Carefal  and  the><tthBr 
•an  lamomit.  Thev  suspend  payment.  The  IxreditorB  wdll  tak&^iM.<in. the  poood,' Mends  df 
•creditors,' some  really  anxious  for  the  debt  due  |  the  firm  have  agxecd.to  cometforwavd  andai- 
•feo  them,  others  havrog  a  feHow-feeling  ioTA,\  vance  the  money  jieeaBsary  to  p^  him  and  dv 
jB.  C.  and  Co.,  (although  they  do  not  let  that iother  creditors.  Mr.  Careful  sees. he  has  been 
appear,  their  own  time  not  having  yet  armed,) '  led  into  a  false  position ;  that  he  ought  tohave 
hear  of  their  suspending  payment;  and  before!  issued  a  fiat  at  once,  when  these  claims  of 
tiiey  have  time  to  advise  wltti  Mends,  or  tfa^  brother,  sisters,  and  -wife  would  'have  been 


O.P.  Q.  abould.^pfocead  to  wind  iff  ths  Mais 
trader  >  the  .anpsrintundancevOfAiee  orfeiiv«of 
the'  creditora. 

What  ^oan  Mr.  Cairffnl  do?  ^His  debt « 
^perhaps  less  tbania  hmidreth  partof  4he  whok 
amount.  He  takes  4ime:to  oomider-Hs  pn- 
>iately>nrged,  andoKtlaatwacnte tftthe arrange- 
mant.  i 

What  isAhe  randfehea^soan  infonDed--»^hit» 
in  consequence  of  the  estateat'ManrithiStOrGf^u 
Ion,  being  farther  depressed  in  the  jnarket,aiid 
other  circumstances,  it  is  ascertained  that  the 
estates  will  not  TeaHse  *what  was  expectsd; 
that  it-is  donbtfdl  Wh^er  theven^'be  adiio- 
dead  of  Ss.  in  the  poond,  'ond  tliatMialy  to.be 
jetalived  inthree  yone  bymanagemeat  ^  the 
Hew  then  tohi,  that  the  brother  of  A, 


w^citors,  receive  a  polite  rircoiar  from  Mi 
«0«  P.  and  Q.,' requesting  them  to  attend  ameet- 
viBff,  when  a  statement  of  the  affairs  will  be 
'flimmitted  to  the  creditors. 

'Mr.  .Careful,  a  creditor,  altendsr  the  meeting. 
(He  ie  a  creditor  for  a  large  amount,  and  one  lo 
%im  of  vital  consequence.    A  etatementk  swb- 
nritfeed,  whereby  it  is  shown  in  most  accurate 
ii^(iires,'that  the  difficulties  have  ariaenfrom 
'A,  B,   C.  and  Co.  having  purchased  large 
estates  .in  Ceylon,  or  Mauritius ;  that  their  bad 
xkbte  amount  to  a  very  large  sum,  bnt  making 
tfll  allowances,  including  1,5001.' for  expenses 
df  -winding  up,  there  wo^d  be^  dividend  of 
■lOs.  inthe  pound.    Mr.  Careful  kKdis  blank ; 
axpreeses  his  astonishment  that  A»  B.  C.  and 
Go.  fliiould'have  so -far  departed  from  the  fun- 
damental principle  of  good  trading,    "  ^at 
merchants  should  keep  their  capital  "floaiting, 
«nd  should  not  lockit'upin  the  purchaeeef 
asters;"  and  he  does  not  understand  hew, 
viAh  any  degree  of  ordinary^  prudence,  the  pro- 
portion of  bad  debts  should  be  so  large.    Mr. 
'£>.,  of  the  firm  of  D.  E.  F.  G.  and  Co.,  eredi- 
tors  to  a  large  amount,  assists  Ihe  accountants 
in  explaining  that  the  firm  originally  acquired 
Ihe  estates,  partly  in  Uquidaition  of  a  doubtful 
debt;  and  that  the  large  amount  of  bad  debts 
arose  principally  from  an  unenceeetfful  ^ecuk- 
tten  in  sending  out  a  consMerable  consignment 
^fmu^ns  and  silks  toOtoi^a,  a  new  port 
Ipeiwn^  up  the  prospect  of  a  eoramereial- enter-  j 
prise  which  had  proved  unfortunate ;  as  it  >wa8 
iMraately  discovered  tiiat  theinhabitanta^woie 
nwtfcmg  but  napkinsround' their  loins. 

iMr.*i>.;for  himself,  tho^ghflhe^xplanatkNM 
very  satisfactory,  and  he  tinP^^oeredkara  to 
ajgree  to  the  proposed  ammgementthat  Messrs. 


^sifted ;  when,  perhaps;  some  rich  relative  draw- 
ing largely  from  the* firm  might  have  besn 

proved  to  have  bean  a.aleeping  tpartner»  nd 
Mr,  C.tandthe  other .orsditora  might  ihavei^t 
at  least  the  10«.  in  the  pound,  if  not  the  whole 
of  .their  debts.  He  takes.the  5^ .  in  the  pound, 
the  other  creditors  also  the  same  from  the  like 
feeling  as  induces  Mr.'  Careful.  Ere  long  'Mr. 
Careful  receives  a  cn*ctdar  stating,  that  the 
firm  of  Messrs.  A,  BJ'C,  and  Go.  'having  been 
dissdlved,  in  eonsequence  of  ffae  retirameot  of 
Mr. B.,  Ike  businaseaiill ininture he  oamed 
4m  under  that  of  MwtmM^C,  B^mad  Cc^who 
reouest  a  oontinuaace  of  his  eateemad  .favours. 
Here  ends  the  frrccy  or  rather  the  awindle. 
The  Mauritius  estatea  look  up ;  debts  act  down 
as.bad  turnout  wonderfully  good ;  and  Meesre. 
A,  C.  E.  and  Co.  in  a  year  or  two  become  per- 
fectly a  '*  Dombeyand  Sen,"  umI  cBLch  partner 
figures  away  in  the  province  where  hia  seat  was 
and-still.is,  with  his  farmer  «^aadeur. 

This  is  not.an  exaggerated  picture.  There 
are  many  houses  in  the  rity  that  can  be  pointed 
to  as  illustrations  of  it.  If  the  above  picture 
be  true,' the  two  questions  are  answered  inthe 
affirmative — and  T hope  you  will  inanyfntnre 
observations  you  may  make  on  this  subject, 
denounce  these  arrangementB  as  being,  in  inne 
cases  out  of  ten,  most  disadvmmtagecms,  mid 
fraudulent  to  the  creditors.  -a 

COUNTY  COURTS. 


8AJ.A11IB8  OF  T0B  MUDaSS   JLKD   -OVFICSIIS. 

.Order  nfCmmtU,  Ovtobfr  80,  1M7, 
'WRassAS  by  «Diact,  paaaedon  thewiSamone 
holde^in  the  9th  &  10th  yaaaaof  A^r^fajetty's 


ri|||i!^uitilalid^"Aii  Act  f0rtBaaioxc<e«nfitt- 
covery  of  SmdT  D«bts  and  Demands  in  Eng- 
ImV  it  it,,  aiaongat^  others  tlungs,  •MMstm, 
that  it  sUl  WImM  fop  her'MaJMtgr^  with  the 
■dvira  of  ber  pcivy  coiinmi,  t»  order,  that  the 
i|id||^  cferkfly.Dailitta,  and  officers  of  the  couvt» 
nolden  under  the  said  act,  or  any  of  them» 
«hattib*paid  bv  salariea  instaad  of  fees,  or  in 
any  imnnar>otner  tham  is  pfovided  hj  the  said 
act. 

^d  wbcnaa  by  the  aa£d  act  it  is  also  en- 
acted, tbat  ai^  ordiec  in  council  made  for  the 
porposea  of  the  said  act  shall  be  published  in 
^-LgndoB  Gaiette,  and  notice  of  the  intention 
oi*  her  Majesty  to  take  into,  consideration  the 
prDi»iety  of  making  any  sueh  ordar  shall  be 
pnbtialittiin  the  Lcmdon  Gaaette,.  one  calendar 
~  L  at  iM8t»,  before  any  aiicb  order  shall  be 


AlMlwbaseaa'her  Msgestv  has^  been  pleased 
liua«d«^  to 'refer  the  coosideratioo  of  the  said 
act^jsnd  of  the  order  which  it  may  be  proper  to 
make  iorthe  purposes  of  tbe  said  act  as  before- 
mantioaedr  to  &commitibee  of  the  Lords  of  her 
MiyfE^amosthonoozaUe  privy  council,  and  to 
dwKt»  that  the  same  committee  do  report  their 
opiaaoato  her  Majesty. 

Notice  is  hereby  gi^wn,  that  aHer  the  ezpirar 
tian  of  ooD'  calenoar  month  from  the  dat»  of' 
tbff  pnUiatba  of  thia  notice  in  the  London' 
Gaaettc^har  Msiea^,  with  the  advice  of  her 
privy  council,  will  take  into  conaideration  the 
^rappsety  of  making  ani  order,  under  the  pro- 
vistoiii  of  the  said,  act,  for  paving  the  juoges, 
derks,  bailiffs,  and  officers  ot  tne  said  courts  by 
salaries  instead  of  fees,  or  in  such  other  manner 
as  may  be  dtemed  expedrenC. 

[This  order  was  not  published  in.thelioa<£o» 
G^gtite  until  the  37th  Nov.  1847,  and  will  take 
t  at  A«  eatpimkm'oH  vinosttav] 


CHKkF  CONVETANCING  AND  THE 
STAMi*  LAWS. 

n  tftr  JMtor  of^he  Legid  Ohserver: 

Sib, — As  nnich.  has  been  said  of  lata  r^ 
sytiiigrthe.  adoption  of  a.oheapep  svstam  of 
riBif  If  iiiMV  particniarly  aa  regaada  small' 
pBMuai^  Ii  woidd^  bag  ta^  draw  attention, 
ttma^  t  to  medium  of  ypBtfvaluable«publifii^< 
tion,  to  tba  gnaati  h  nrdahip  of  the  preaeot  Stamp 
I^iWyaa^npiilipd  t».  the  smaMer ,  dealings  with 
real  propeitjv  A  geneial..  revision  and  alteob- 
^omak  tb^Stcmp  faw  ia.  loudly^  called  for; 
b«t  Uifliff  <4Mntion  ia  partioulaily  unjuse  and 
fattc«bafioai8*wfoa.  a^Miad.to  smalLpurebasea* 
Jte  sm  insmnofi  a  pfBachaaer  tor  the  amount  of 
ISOL,  ema  dhia  deed.of  convefuioe'doea  not 
loimatta».  haatto  p^iy  a. stamp. duty,  of 
r  4L  (iAclad]n|^the<]M»avfor  a  year^atam|^ 
kin  mosli  oasea)*.  Tniia  amount 
vrMfOMA/ai^Mffgeftof  the  attorney, 
nfoFaramall  purohaaer'to 


BMdy 
vliicb 


gets  tbe.  enaditr.of 
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haying  mndniwnafiannnblo  fjwiga«j  tto  nasty 
not  C9«eide»hwpthatt  nearly  twa  thiMb  ofite 
amount  has  to  bo  wid.  oat  o£.  packet  for  do^ 
tagovevnMant.  fiinsa /aaaoufst persona  ^ntein 
you  wwid  expect  to  be.  bettor  infioimed,  the 
e^ecaL  impKsaia*^  isr  thai,  the  attoiney'ra 
chamamna^  tha  great  b«fda»  upon  the  sidaM 
purcnaser.  It  is  time  that  the  m^nat  tax  o£  the 
lease  for  a  year  stamps  at  leaat,  waa  abohafaed, 
and  if,  isstead  of :  thai  paeaent^  seaie  of  dutv,^  a 
reaMnaUe  per.  oeatage  waa*  chatgad  for  ou^ 
upon  the  purchase  moneys  (without  limit*  aa  to 
tm  amooat  of  purobaacnoney,)  it  would 
gveatly  facilitate*  the  dealings  with  real  prow 
party*  Undkr  the^  present  Stamp  Laws^  the 
amaileD  the  puaehaeei  the  ereatra  in  propoitioa 
is'the  tax  to  be  paid»  and  by  partiaa  the  laaat 
able  to  bear  iti 

The  opamttoaol:  the  present  Stamp  Lawais 
eqaalty  oppreasiveand  burdensome  on  smaH 
aMir*^pr«.  It  ia  very  desnahle  that,  in.  the 
easeof  a  mortgage  to  a  liaodttid  amouBt»,the 
mortgagor  shoidd  be  relieved' alto^her  from 
the  expense  -of  thn  reeonveyaaee  at  present,  ne- 
cessary,, and  if  a  simple  endorsement  on  tha 
deed  of  mortgage  were  made  effectual  foa  dis- 
charging the  property  from  the  mort^pge^  and 
revesting  the  eetate  in  the  mortgagor,  or  his 
heirs^it  would  greatly  factlkate  tmnaaatiDiB  of 
this  kind.  A  person  oaa  now,  bj  joining  a 
buildiiuf  or  inveatment  seciaty,  relieve  himself 
from  this  burden;  and  why  should  not  aU 
mortgagors  to  a  limited  amount  enjoy  this 
privilege  without  being,  compelled  for  that  pur- 
pose to  join  one  of  these  societies }'  I  do  not 
think  that  the  iweuue  wiiuld4ir4ie*^MU8nfiBr 
by«  this,  fbr^pni^t  freqaead^  rrfuse  to  give 
mortgages  pnncipaUy  on  account  of  the  addi- 
tional expense  they  wUI  be  put  to  in  future  by 
the  necesity  of  having  a  reconveyance,  and  a 
simple  deposit  of  dae&iarfra%^tently  substituted 
for  a  mortgage. 

a  P. 


RESTiuc]:iai»s  on  ths  assignment 

OF  L£ASfiHOl4Da 

'Atk^EtUtar  vf'tke  Legmk  (»^9rvm 
9kR,— Instkncea*  are  Awqnendy  otouning  of 
the'  gneal  inconvenianoe,  and  I*  may  say  loss, 
arising  from  insertions  in  leases  of  a  clause  re- 
wfarifTting.  lesseee*  from'  slienaling  without^  the 
consent  of  leaflors«> 

loould.  mention  one  caise  in  whieh  a  landload, 
or  rather  hia  agent,  aetoally  required  what'in 
eflbct  amounted  to. a 4)remium  for' a  licence > to 
aaaign  a  coUisry  lease,  to  a>moet  unaneeptial- 
Mbr  parly,  the  oonaequeme  of  whids  was^*  that 
the  treaty  for  the  aala  went;  off,  to  the  gmt  !»• 
jury  of  <  me^leseee^  and  to  the  ultimate. loaawtd 
diaadffantag^^of  the  Issboti  who  now  inaiead  of 
having  a/  fbumshing,  colliery  yidding  a  Isage 
revenuei.haft«4MUieiy  fiUed  with  water  yieWiy 
aolUa^^ 

Thi%  pe^apav^  ia-oBt^xireme'oaie^  aeit  i»<t6 
bfriu)pad. that:  landbrdawill.not^ as^a'i 
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role,  demand  premiums  for  licences  to  assign. 
It  is,  I  think,  a  practice  a^nst  which  the  pro- 
fession ought  to  set  their  faces. 

In  another  instance  which  has  recently  come 
under  my  notice,  though  no  blame  attaches  to 
any  of  the  parties,  the  effect  of  the  clause  has 
been  very  inconvenient,  and  might  have  oc- 
casioned considerable  loss. 

The  property  in  question  was  a  country  resi- 
dence of  8  London  merchant  who  died.  His 
personal  representative,  wishinff  to  get  rid  of 
the  house,  agreed  to  assign  the  lease,  for  a 
small  premium,  to  an  ^nobjectionable  party. 
On  applying  for  the  licence  it  turned  out  that 
the  lessor  luid  also  died,  leaving  the  reversion 
to  his  two  sons,  who  were  minors,  and  who, 
therefore,  were  incapable  of  granting  a  licence. 
Fortunately  the  parties  were  able  to  make  an 
arrangement  to  meet  the  difficulty,  but  if  it  had 
been  otherwise  the  consequence  would  have 
been  injurious,  both  to  the  landlord  and  tenant. 

As  a  practical  lesson  from  the  above,  I  would 
suggest,  that  all  clauses  restraining  assisn- 
ments,  &c.  without  consent,  should  be  qualified 
so  as  not  to  render  it  necessary  to  have  any 
consent  if  the  landlord  is  abroad  or  incapable 
of  acting.  J.  E.  W. 

MASTERS   EXTRAORDINARY   IN 
CHANCERY. 

From  Oct  26,  1847,  to  Nov.  19,  1847,  both  in- 
elusive,  with  dates  when  gazetted. 
Bromiley,  Arthur,  Manchester.    Nov.  16. 
Freston,  William  Antony,  Stroud.    Nov.  1 9. 


DISSOLUTIONS  OF  PROFESSIONAL 
PARTNERSHIPS. 

From  Oct.  26, 1847,  to  Nov.  19,  1847,  both  «- 
elusive,  with  dates  whm  gazetted. 

Bainbrigffe,  William  Arnold^  and  Daniel 
Dunnett,  tntoxeter.  Attorneys  and  Solicitors. 
Oct.  29. 

Bowden,  John  Saunders,  and  Frederick 
Leopold  Treacher  Bowden,  66,  Aldermanbury, 
Solicitors.    Nov.  2. 

Cattoms,  Richard,  and  George  Frv,  62,  Mark 
Lane,  and  Greenwich,  Attorneys  ana  SoUdtors, 
Nov.  2. 

Clark,  William,  and  Charles  Frederic 
Sparrow,  Wolverhampton,  Solicitors  and  At- 
torneys.   Nov.  12. 

Foster,  Robert  Car^, William  Carr  Fo8ter,and 
Henry  Seymour  Westmacott,  28,  John  Street, 
Bedford  Row,  Attorneys  and  Solicitors.  Oct  26. 

Grimaldi,  Stacey,  Henry  Edward  Stables, 
and  John  Southemden  Bum,  1,  Copthall 
Court,  City,  Attorneys  and  Solicitors,  so  far  as 
regards  the  ssdd  Stacey  Grimaldi.     Nov.  12. 

Ogden,  John,  and  Benjamin  Gartside,  Man- 
chester, Attorneys  and  Solicitors.    Nov.  5. 

White,  Richard,  John  Goble  Blake,  Edward 
Tylce,  John  Fawkener,  and  Edward  Thomson, 
14,  Essex  Street,  Strand.    Nov.  5. 

Wilkinson,  Josiah,  Alfred  Cobbold,  and 
George  Lee  Patteson,  7,  lincoln's-Inn-Fields, 
Attorneys  and  Solicitors,  so  far  as  regards  the 
said  Josiah  Wilkinson.    Nov.  2. 

Wood,  Charles,  and  Charles  Kurd  Wood, 
Manchester,  Attorneys  and  Solicitors.    Nov.  b. 


RECENT   DECISIONS   IN  THE  SUPERIOR   COURTS, 

RKPOBTKD  BY  BARRISTERS  OP  THE  SEVERAL  COURTS. 


'WWWW^^^^^^'^*'^'^'^^ 


l!0r)r  Cixncrllar. 
Trulock  y.  Robey.     18th  Nov.,  1847. 

PLEADING.— BILL  OP  REVIEW.— DEMURRER. 

A  biU  of  review  wiU  not  lie  in  respect  of  a 
decree  which  granted  the  whole  of  the 
prayer  in  the  original  bill,  although  it  may 
impearfrom  thepleadinas  in  such  bill,  that 
the  plaintiff  is  entitled  to  further  relief 
than  was  specifically  prayed  for.   The  error 
assigned  must  be  apparent  on  the  face  qf 
the  decree. 
Mr.  MiOer  (dbsente  KoeJ  stated  that  this  was 
an  appeal  from  the  Vice-Chancellor  of  England, 
who  nad  allowed  a  demurrer  on  the  2nd  of 
June  last  to  the  plaintiff's  hUl  of  review,  under 
the   following  circumstances: — One  Richard 
Hutchins  mortgaged  certain  property  in  1767 
to  an  individual  for  the  sum  of  50/.,  and  subse- 
quently to  another  individual  for  a  further  sum, 
which  sums  being  afterwards  paid  by  Robey 
the  elder,  the  property  became  vested  in  him, 
subject  to  the  equity  of  redemption,  and  he 
afterwards  entered  into  possession  of  it,  and 
received  the  rents  and  profits  until  his  death. 
The  mortgagor  at  his  death  left  three  daughters 
his  co-heiresses  at  law,  one  of  whom  died  with- 


out issue,  and  another  married  Trulock  the 
elder,  by  whom  she  had  Trulock  the  younger, 
her  heir-at-law,  the  father  of  the  plaintiff,  his 
sole  heiress.  Tlie  other  daughter  and  co-hdress 
of  the  said  mortgagor  sold  her  interest  in  the 
equity  of  redemption  after  the  death  of  her  first 
mentioned  sister  to  Robey  the  elder.  The  bill 
stated  inter  alia  that  the  defendant  Robey  the 
younger,  entered  into  possession  of  the  pre- 
mises upon  the  death  of  his  father,  Robey  the 
elder,  and  had  ever  since  conUnued  to  receive 
the  rents  and  profits  thereof.  The  bill  further 
stated,  that  the  whole,  or  nearly  the  whole,  of 
the  sums  due  on  the  said  mortgaffes,  and  the 
interest  thereof,  had  been  or  might  have  been 
satisfied  out  of  the  rents  and  profits,  so  far  as 
concerned  the  plaintiff's  share  in  the  premises ; 
and  it  prayed  for  an  account  of  such  rents  and 
profits  received  bv  the  said  defendant,  but  did 
not  pray  for  such  account  in  respect  of  the 
rents  and  profits  received  by  Robey  the  elder; 
and  it  furtner  prayed  that  the  phuntiff  might  be 
declared  to  be  entitled  to  redeem  her  share 
upon  paying  what  miffht  be  found  due.  In 
1841,  it  was  accordingly  ordered  that  the  usual 
reference  for  an  account.  Sec,  should  be  made 
to  the  Master,  and  that  in  default  of  plaintiff's 
redeeming  her  share  by  payment  within  a  given 
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time  of  what  should  be  found  due  to  the  said 
defendant,  the  said  bill  should  be  dismissed 
with  costs.  The  Master  accordingly  certified 
a  certain  sum  to  be  due,  which  not  having 
been  afterwards  paid,  the  bill  was  dismissed 
on  the  defendant's  application,  and  the  decree 
of  the  Vice-Chancellor  duly  enrolled.  The 
present  bill  prayed  for  a  review  of  the  said 
decree,  upon  the  grounds  that  it  was  erroneous 
in  not  having  dir^ted  an  account  to  have  been 
taken  of  the  rents  and  profits  received  by  Robey 
the  elder,  to  which  the  defendant  demurred  for 
want  of  equity,  and  upon  the  ground  that  no 
error  or  matter  in  law  appeared  on  the  decree 
whereby  H  ought  to  be  reversed  or  impeached, 
&c. 

Mr.  Miller  now  contended  that  the  de- 
murrer ought  not  to  have  been  allowed. 
[Lord  CkoMceUor,  The  decree  may  be  errone- 
ons  or  imperfect  in  point  of  form,  and  still  there 
may  not  be  grounds  for  a  bill  of  review.  What 
yon  have  to  prove  is,  that  the  plaintiflT  having 
obtained  such  a  decree  as  his  bill  prayed,  the 
court  was  in  error  in  not  giving  him  more  than 
he  asked,  although  he  would  have  been  entitled 
to  it  if  he  had  prayed  for  it  in  his  bill.]  What 
the  plaintiff  sought  was  sufficiently  obvious 
from  the  pleadings.  All  the  facts  were  fully 
alleged  in  the  bill,  and  the  court  ought  to  have 
decreed  that  to  which  he  was  entitled,  and  not 
only  that  for  which  he  specifically  prayed. 
The  plaintiff  was  so  clearly  entiUed  to  an  ac- 
count of  theients  and  profit  received  by  Robey 
the  elder,  that  the  Master  had  thus  reported, 
but  exceptions  to  his  report  had  been  allowed 
by  Lord  Chancellor  Lyndhnrst,  on  the  grounds 
that  the  Master  was  not  authorized  by  the  de- 
cree to  take  such  account,  and  therefore  could 
not  enter  into  them.  A  case  precisely  analo- 
ffpoB  to  the  present,  was  that  of  Smarts.  Hunt, 
mReg.  lib.  1 787,  B.  foL  686,  (cited  in  a  note 
to  Orde  v.  Heming,  1  Vern.  418,)  where  the 
decree  was,  that  the  Master  should  set  a  rent 
on  the  premises,  and  take  the  account  accord- 
ingly. [Lord  Chancelior,  It  is  not  every  er- 
roneous or  imperfect  decree  which  a*  plaintiff 
chooses  to  take,  that  will  entitle  him  to  a  bill  of 
review,  but  quite  the  reverse.  The  cases  in 
which  a  bill  of  review  is  allowed  are  few  and 
fimited.  The  error  must  be  apparent  on  the 
decree.]  In  Perry  v,  Phelips,  17  Ves.  178, 
Lord  Eldon  observes,  *'  there  is  a  great  dis- 
tinction between  error  in  the  decree  and  error 
^parent.  The  latter  description  does  not  apply 
to  a  merely  erroneous  judgment,  and  this  is  a 
point  of  essential  importance ;  as,  if  I  am  to 
hear  this  cause  upon  the  ground  that  the  judg- 
ment is  wrong,  though  there  is  no  error  appa- 
rent, the  consequence  is,  that  in  every  instance 
a  bin  of  review  may  be  filed,  and  the  question 
whether  the  case  is  well  decided,  will  be  ar- 
foed  in  that  shape,  not  whether  the  decree 
IS  right  or  wrong  on  the  face  of  it."  But 
in  that  cause  his  lordship  referred  to  a  mis- 
take in  law  to  be  collected  from  the  plead- 
ings and  evidence,  and  as  the  facts  are  never 
itated  in  the  decree,  it  is  impossible  to  say 
where  a  bill  of  review  can  be   filed   in  re- 


spect of  such  error  or  mistake.  This  appears 
from  the  caseof  Breiu^  v.  Breud,  1  Vernon,  213, 
(and  Bonham  v.  Newcomb,  p.  214,  is  to  the 
same  effect,)  where  it  is  sUted,  that  from  the 
manner  in  which  the  registers  drew  up  the  de- 
crees no  bill  of  review  could  be  brought^  for 
thev  onlv  recited  the  bill  and  answer,  and  then 
added,  that  upon  the  reading  of  the  process  and 
hearing,  &c.,  it  was  decided  so  and  so,  and 
never  mentioned  what  particular  facts  were  al- 
lowed by  the  court  to  be  sufficientiy  proved ; 
which  practice  the  then  Lord  Keeper  strongly 
reprobated,  and  expressed  his  determination  to 
alter.  [Lord  Chancdhr.  Luckilv  many  of 
the  cases  in  Vernon  are  not  considered  as  of 
much  authoritv.  This  is  one  of  them ;  for  no 
one  ever  heard  of  a  registrar  taking  upon  him- 
self to  decide  what  facts  have  or  have  not  been 
established.  This  the  court  must  do.]  An- 
other ground  of  the  Vice-Chancellor's  decision 
was,  that  no  account  could  be  decreed  in  re- 
spect of  Robey  the  elder,  as  his  personal  repre- 
sentatives were  not  before  the  court.  They 
were  not,  however,  necessary  parties.  Venabl^ 
V.  Foyle,  Chan.  Ca.  p.  2 ;  note  to  Parker  v. 
Parker,  reported  in  Freeman,  p.  59 ;  BradweU 
V.  Catchpoie,  note  to  Walker  v.  Synumds,  3 
Swanst.  78 ;  Matthews  v.  fVallwyn,  4  Ves.  118; 
and  other  cases.  The  Master  thought  that  oc- 
cupation rent  should  be  charged  against  Robey 
the  younger.  The  prayer  for  general  relief 
would  entitle  the.  plaintiff  to  such  as  was  con- 
sistent with  the  case  made  by  the  bill.  Dormer 
V.  Fortescue,  3  Atk.  124 ;  Hiem  v.  Mill,  13 
Ves.  114.  The  decree  was  also  erroneous  on 
the  face  of  it,  in  not  reserving  the  costs.  It 
decreed  that  they  should  be  paid,  and  there- 
fore the  court  could  not  subseouentiv  vary  it. 
They  should  have  been  reserved  until  the  ac- 
count had  been  taken,  for  it  might  have  turned 
out  that  by  allowing  annual  rests,  Sec,  that 
this  mortgage  had  been  satisfied  by  perception 
of  the  rents  and  profits.  Wilson  v.  Metcalfe, 
1  Russ.  530 ;  Norrish  v.  Marshall,  5  Mad.  475. 
The  Lord  Chancellor,  without  calling  upon 
the  other  side,  said,  that  in  the  case  of  Perry  v. 
Phelips,  suprd.  Lord  Eldon  had  laid  down  the 
rule  very  clearly.  The  object  of  a  biU  of  re- 
view, as  distinguished  from  that  of  an  appeal, 
was  for  the  remedy  of  an  error  apparent  on  the 
face  of  the  decree,  and  depended  upon  an  error 
in  the  practice,  as  distinguished  from  the  judg- 
ment of  the  court.  In  the  present  case  the 
judgment  of  the  court  had  been  regulated  by 
the  plaintiff's  prayer.  What  he  there  asked 
for  he  obtained  by  a  decree  in  as  many  words. 
He  thought  it  would  entitle  him  to  more,  but 
this  having  been  refused,  he  could  not  urge  that 
there  was  any  error  on  the  face  of  the  decree. 
If  any  error  existed  it  was  with  himself  for  not 
having  asked  enough.  If  he  had  obtained  less 
than  he  asked  it  might  be  an  error  of  the  court 
not  to  have  granted  it,  but  such  could  not  be 
argued  to  have  been  the  case,  because  the  court 
did  not  give  him  more  than  he  asked.  His 
Lordship  thought,  therefore,  that  the  Vioe- 
Chancellor  was  ouite  right  in  allowing  the  de- 
murrer, and  that  his  decision  must  be  affirmed ; 
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Swptnor  CommniJ^mAdttmrSwevi  MoBtki  TWpeCtoiceltor. 


waAh^  itttih»ztmtmMi^  thai  hmdid  QAt^hiak 

kBding^comveU.  Ail  haabeea  saidihiit  oould 
Vt  Mnd».  but  ftha  caaftiitadf  wawinfirBU 

Appqiltriiwniwtid, 


I»TQr  COUBff* 

Apm-okumm  €iUtmed  nmder  the 
t0'pmg'hU^wkoU  pmreknm  mmm^iaio^umrt, 
m^tnoHom,  notwithtiamimg  aiMnection,inth€ 
tk9r9€>  wider  ^tokiok  tht  estate  vOf-  ordered 
to  be  soldi  tkiit'  the  swrpbui  only  qfi  the 
mewies^prodUomHshoidd  be  pmd  mtvioamet 
afler  dtecherginjf  d(At$  and  le§ecim,> 
In  tbia  case  Mt.  TdUer  mored  on  ttib  pait 
of  the  plamtxffk,  that  the  purchaser*  of^  aii'e«> 
tate  directed  by  the  decree  to  be  sold,  nrigHt 
bei  at  liberty  to  pay  the  purchase  money  into 
court,,  notwithstandinf?    a    direction    in    the 
decree.    It  appeared  that  the-  decree  ordered 
the  trufitees  of  Mr.  Bellamy's  will  to  stfi'  the 
estate  in  question  among  other  pnip|erty^  and 
after  dischargpng  his  debts  and  legacies  to  pay- 
die  surplus  into  court.    But  this  estate- n-as 
subject  tO'fbur  legacies  of  2,000f.  a  piece  to 
the  four  nephews  of  the  testator,  in  ease^  thty 
surrived  his  widow,  with  remainder  owr  in 
case  of  anjR  dving^previonriy .    The  widow  was 
still  alire.    Tlie  purchaser  objected  that  under 
these   circumstances   he  could  not   obtain  a 
discharge,  and  therefore  made>  the  present  ap- 
plication. 

Mr.  BbrstOTo  consented  on  the*  part'of  the 
purchaser. 

Lord  Langdale  said  diat  he-  was*  willing  to 
make  the  order,  butthecircumstances  ofthe  cause 
of  the  variation:  fhmr  the  decree  must  appear. 
He  would  not  require  the  parties  to  presents 
petition,  but  the  order  should  be  prefaced  b]r  a 
statement,  of  the  circumstances,  and  it  should 
b»su(^orted  by  an  affidavit  venf)'ing^  them. 


'and  M(Uliani.lSatM»,by  hisiaiiamawsUfltf^ddMt 
rBachaQi;Webb.badrp8d.  tha.  dividends,  at  va- 
nona  timea  into^the/handaiof  Jb^W.  Webb^dte 
falher  of.  tho  p^ntiffl.  who,  had.  apmrofpated 
th«m.tai  his  owiL.uaieL.  Bichatd/Weoh  would 
not  join«witfa«  his^  oortioatoe^  MmiiaoL  YatBB„iQ 
putting^itt.aaanttwflr  to^thfi  lull) .  butt,  chose-  to 
emplof)  anothav  asJicitaraud.  put  in.a  seiiacate 
anawm...  A.xlccreQ  wa&^made  inithe  cauie^^ 

Mr.  WUkeekr  ioc  Bkhacd  Webb»  ashed  for 
hia  costs., 

Mc  Bethell.  and.  Mr^Speed  objected-  to  die 
allowance.  o£  two  setaol  costs,  and  submitted 
that  Richard  Webb  ought  jiot  to  be  allowed^his 
costa  of  putting  in  a. sepsrate.  answer  and  em- 
ploying a  separate  solicitor. 

Th».  Vice-Chancellor  said,,  he  disapproved  of 
the  conduct  of  Richard  Webb,  the  tmstee^and 
should  only,  alloxt:  one  jsat-  of  coata^ 

Maithmd  v;  Backkemei.    November*  18^  IMT. 

QUAjRJUAN  AN^D  WARD. — PROMiaSORY  KQTB. 
— UfJUNCTION. 

TV^iere^a\orames$orf  note  had  beem  dram  by 
A«,  emdoreedbf  phimtij^,  aud  gwemtodh 
fendants  fty  tht  drmer  in  MyiMHt-  <{f 
meney  dM;-  end'  it  appeared  that  the  dh 
fembuUefMtithetiiaietheg  reoamed  tkejetii, 
kncm  tkattheselaHonofguaediamaniwmd 
hadpnwm^  etisted,  betteeen  the  partem, 
amd  that.the  dHtmee  hmUfeendu^difieukim. 
Hold*  tketfU  wmiinemehmti  am  tf»  d^feai- 
aateratthetimethe^^toeh:thefnate^  hmte 


tBistn€fitmeeXiaK  irC  efoafonlL 
Webb  V.    Webb.      Nor;   16,   1847. 

C0ST8  OM  SXPA.BATB  ANSWER  OF  A  TRUSTXCl 

WhtPetaifUtiwaeJikdombehaifofan  infaet 
offoinat.  tmsteee  f6r  fimntenanee,  and^  one 
ofthetrmiees  biingi  at  variance  wth\  the 
others  emplapect'  a  different  soHeitor^emd  ae- 
ewereds^aretelfv  Beidythat.tbeooeteof 
so  doing  oeuld  not  beaUowed  iUsk. 

V»  this  case  Richard  Webb  and  WilUam 
Yates  were  trustees  of  certaiu  property^  be* 
queathed^forthe  benefit  of*  liie  plaintiff  in  the 
suit,  who  was  an  inftint.  The  suit-  wai  instit 
tttted  fbr^the  purpose  of  having  the- money-paid 
ifato  court^upon  trust  that  the  dividends  might 
b^aid  for  the  maintenance  of  the  infihitrdtlmg 
her  minority^  ami  the^  principal^  transfenred 
when  she  attained*  21.  It  appeared  £nrai<  the 
biir  that  differences  had  ansen  beKvMi 


inqmved^theplainiiff  the  eiremeetemm 
wider lekud^.iU Had  been,  indorsed  bf^het; 
andatmetion,ta.dieeokeeatt  niftmetimh  rt- 
straining  am  action  at  law  on  the  netnrih 
jnesmi 
Itf  this  case  an 'injunction  had  been  uiaalid 
tD'restmin  timdeftodancs^  from«  proeeeding  in 
an  aeticnrat  law  against  die  planntiff,  and^caase 
WM  now  shown  againsl  diseolWng'  it.  If^  ap- 
peared that  the  plaintiff,*  Misa^  Maitkud;  a 
young  lady  of  large- fortune,  was-  pkned  ooAlr 
the  care  at' a  Mn  Maclean^  a»  gruardiam  Ito 
«Smt.  1844^  she'SHained  the  age  of  21. yen*; 
ana'shortiy  afterwards^  throughi  the>  inmense 
asd  under  theperauasion  of  Maclean,  she  be- 
came seearkymr  vanous  snms'of  money  fbr 
him,  he  gi%'ing  her  promissory  notes  for  the 
amount.  Amongst  others,  was  the  note' the 
eubjeel  of  the  action,  to  restrain  which  die  in- 
junction had  been  granted ;  it  was  in*  the  form 
fc^owing  t— ^'  London,  March  9,  1846i  Six 
months  after  date,  T  promise  to  pey-E.  J.  S. 
Maitllmd;  or  order,  the  sum:  of  S-OOOi.,  wlue 
raoaived.  (^gned,)  Donald  Madensi/'  TKds 
note  wua  endorsed  by:pkuntifii  and  then  gi«>en 
hf  Maclean  t»two  ott'the  defendaata  for  money 
duefrom*hiaa>to-themi  and  by  them  paad  over 
te  their  baokere^  thedbfendants,  Mesaea.  Baeh- 
kouse&<Co.,  in^paymeBtaf'moneydueto  then 
en  a-nmningaDooaiit,  and  they  oeromeiMMd  an 
aetion  aeainst  plaintiff  for  die  amount. 

Mr;  Bt0heU   and   M«.  Btaalgettt   shenred 
(Cause  agabastdissolViiig^  centending^  tUktfthe 


the, ^ „ ^ 

tnist«ea  Richard  W%bb-  and  WHlftm  Yatsti/dfcfendante  well  kaewtfaatr the  proimsaorf -note 


Stgrnior  ComfB s  "WksB^ChmceUar.-^^.lH.fi^kt  Bruce, 
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la^'been  obtained  Iiy  Maclean  ^by  an  Tindue 
mfloence.;  that  bv  iheai  answer  thtj  admitted 
fbatlhey  knew  Madean  to  be  hi  *  embarrassed 
drcnmstances  at  the  time  he  obtained  plaintiff's 
^pntnretothenote;  that  liiey  tbomselTes  bad 
setuaSy  lefiued .  to  discount  bis  bills ;  and  that, 
under  these  circomstanGes,  the  Conrt  of  ^Cbao« 
cery-Might  to  interfsreto  |irotect.the  plaintiff. 
'iiii.Bolt  and  Mr.  .Cainu,  contr^  urged  that 
Meaats.  Backhouse  haid  leceiired  ihe  note  in  the 
(ffSiDaiT  course  of  business,;  that  all  they  knew 
about  ue  parties  was,  .that  plaintiff  was  .pos- 
sened  ^  property,  and  had  attained  her  ma- 
jontf;  bat  as  to  any  fiduciary  connexion  eiE- 
li&clg  between  her  andMadean,  or  any  undue 
influence  having  been  naed'by  him  in  oDtaining 
the  note,  it  <was  not  -  incumbent  on  them  to  in- 
qoiie  about;  .and  that. if  any  such  bbhgation 
on  their  ipart  existed,  mercantile  .transactions 
would  be  gieatty  fettered,  umd  parties  before 
BJMnantJBg  a  bill  would  .haTe  to  make  in- 
ipiinea  about  the  persons  whase  munea^peared 
Bpoa  it,  a  Jthing   totally  inoompatil^   with 


The  Viee-C^htmetUor  said,  .it  apneared  by 
ibe  ddEmdant'e  answer,  that  it  had  come  to 
^hor  knowledge  ihat  the  phuntiff.had'been  the 
ward  of  Maclean,  .that  shehad  lived  under  his 
,  and  had  'obtained. her  nm^ority  in 
r,  1  »44 .  it-  was  also  .in .  their  know- 
_  r  thai  before  J  846, 'Maclean  was  in  diffi- 
cakka ;  ibis  xhey  knewr  fromOmnaactiQas  which 
bad  taken  place  between himand  themselves.  It 
w  one  of  ihe  aoost  valuable  ,paite  of  the  juris- 
diction of  a  court  of  ei^fiuty.to  prevent  any  tun- 
^  iniuence  from  being tused  over  those  who 
VBte.placed  .under  the  control  of  others,.and  in 
bis  opinion,  this  was. a  caa»which,  justified  such 
pteriBience;  knowipg  as  they  did  the  position 
in  which  the  plaintiff,  and 'Madean^stood,  the 
defendants,  watfaoot- making  any  inouines  of 
ibe  plaintiff  hos^,  who  was  .the  oiuy, person 
nelly'iatereated  in  tlie  liansaction,  took  .upon 
tbemsehreato  advance  theBumo£&,000^.  Under 
och  drcuBstancBS,  he  thought  there  was  a 
esse  of  suspicion  aufficientiy -strong  itoanable 
Urn  io'intec£3re,  and  hcahould-thraefioise'con- 
».the  inji 


Newea&zm  v.  Pemberton.    Nov,  17, 1317. 

-ilUMCT. — aKTVLMtBNT.«->HQUiAfiD  ^JMB 
WIBS. 

nerera  kuAtmd  «fto  k&d'married  an  nt^mU 
tmtmtiintailiBfjreidmtia^mttstin  omUempt 
mmot'^i^fimff  wsmmdet  tjf  lAe  comty  wnd 
ikitk^kni  mtf  lu  miiUieiJhnibft&t  'to  'a  joia- 
fium'tum  qfiaoo ffmn, tkemtm^vn. pgtiHm 
♦Jew  timhMithe^mtmimgtimiwd'iyk^f^^m 

4iv»Menavf  fo  Het^qftiMk^  oorndtmi  a  n- 
^ammt  «09MtlM«Mer'tdti|q»n*ei^a««^ 
maU^imin%  tkejaUtt  Hmv  ^^k&r^mtd 


by  indenture  of  lease,  and  appointmimt,  and  re-^ 
llMse,  dated  in  1823,  certain  .freehold  estates 
were  «onvevad  to  C.  Pemberton  and  U.  Haw- 
kins, their  neirs  and  assigns.  Totbejuse  of 
Henry 'Hawkins  for  .life,  with  remainder  to 
trustees  to  .preserve  contingent  remainders, 
with  divew  remainders  over,  wiiieh  failed,  with 
remainder  as  to  part  of  the  prpperty  to  the  use 
of  .Frands Wortnam  forlife,  with  remainderito 
bis  sons  in  lail,  with  remainder  to  his  daugh- 
ters xss  tenants  in  common  in  tail,  with  re- 
nudader  over  an  fee,  A  power  was  .given  to 
Henry  Hawkins  .tq  jointure  any  wife  by  way  of 
rent  diarge,  with^power  of  limiting  rthe  estate 
for  200  years  for  (^curing  the  same.  Part  ofthe 
property  which  was  cqpyhold  was  then -settled 
upon  trusts  similar  to*  those  uses  of  the  five- 
holds.  That  by  indenture,  dated  in  1829, 
Henry  Hawkins,  in  pursuance  Of  hi^ .  power, 
limited  4he  estate  for  200  years  if  his  then 
intended  wife  should  so  long  Hve,  •to  J.  D, 
Barnaby,  W.  Hawkins,  and  £.  Hawkins, 
and  charged  '4he  estate  .with  a  rent-charge 
of  300/.  with  the  usual  power  of  distress 
and  .entry,  and  of  sale  or  mortgage  of  the 
tennifthe  jointure  should  be  in  arrear,.and 
a  proviso  for  cesser  of  the  term  on  the  death 
of  ihe  jointress,iand  full  payment  of  her  an- 
nuity. That  the  limitation  in  favour  of  the 
daughters  of  Francis  Wortham,  took  effect, 
and  that  ^Frances^Louisa  "Wortham,  since 
Frances-Louisa  Newenham  became  tenant  in 
tail  general  in  possession,  subject  only  to 
the  jointure  of  .200/.  to  the  widow  df  Henry 
Hawkins,  and  the  term  of  200  years  fbr 
securing  the  same.  That  at  the  time  of  the 
death  of  her  father  in  January  1643,  the  daugh- 
ter was  about  14  years  of  age,  and  at  midsummer 
in  last  year  she  returned  from,  school  and  re- 
sided with  her  mother,  and  at  her  mother's 
charge.i^)  to  the  13th  of  October  then  follow- 
ing, when  she  was  by  false  representations  and 
fiaudulent  practices  of  William  Burton  New- 
enham, a  man  of  needy  circumstances^  induced 
to  gOa  to  .Birmingham,  where  they  lived  together 
as  man  and  iwife,  and  the  following  day  were 
married* according  to  the  law  of  Scotluid,  at 
Gretna  Green,  she  being  then  between  14  and 
ISjears  of  age,  and  10  montiis  after  a  child 
was  bom.  That  after  living  together  some 
months,  tiie  husband  was  apprehended  and 
tried  for  and  convicted  of  a  misdemeanour  in 
taking  tiie  daughter,  being  an  unmarried  girlun- 
der  16  vears  of  age,  out  of  the  custody  and 
a^instthe  mother's  consent,  and  that  for  this 
oBence  %e  suffered  two  years'  impiisooment. 
That  at  the  time  of  the  abduction,  the  hus- 
band was -upwards  of  30  years  older  than  the 
wife.  The  bill  was  filed  by  the .  mother  as  next 
friend  of  the  wife,  against  C.  Pemberton  and 
J.^Hawkins,  and  against  the  huSband,,pn(ying 
an« account  of  ttfae  rents. and  profits/ and  that 
tiie  court  would  direct  that  such,  proceedings 
should  be  taken  as  the  court  ^hoiild  think  pro- 
per in  reference  to  the.  abduction  of  thciplain- 
,  .tiff  and  her  alk^ed  marriage,  if  any.  t)uriBg 
the^prggresB  ot  the  suit,  the  husband  was  or- 


'Briflie  oDsi]»l and anneaedbinin this xase^  ^.^ , 

odlyythe  Maater^s  report,  it  iras  founds  that  dered  to  attend  the  cjurt  on  a  certain  day,  but 
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he  failed  to  do  80,  and  by  an  order  of  July 
1844,  he  was  declared  in  contempt,  but  he  had 
sworn  that  he  did  not  get  the  notice  to  attend 
till  after  the  day  appointed.  He  petitioned 
now  that  the  cause  come  on  upon  further 
directions,  that  he  might  be  declared  not  in 
contempt,  and  a  petition  also  was  presented  by 
the  wife,  praying  a  reference  to  the  Master  to 
approve  of  a  settlement. 

Mr.  Swanston  and  Mr.  Prendergast  for  the 
plaintiff,  argued  that  the  court  had  full  juris- 
diction to  make  an  order  of  reference  for  a 
settlement,  firstly,  on  the  ground  that  the  hus' 
band  was  in  contempt,  and  the  court  would 
deal  with  him  on  that  contempt  committed  in 
the  yery  matter  before  the  court,  so  as  to  force 
him  to  make  a  proper  provision  for  the  wife, 
and  secondly,  by  reason  that  the  estate  of  the 
wife  was  equitable,  for  that  the  legal  estate  in 
the  property  was  outstanding  in  C.  Pemberton 
and  J.  Hawkins  for  the  term  of  200  years. 
The  bill  did  not  pray  a  settlement,  but  that  was 
not  necessary,  for  an  infant  may  have  a  decree 
upon  any  matter  relating  to  his  case  thoupfh 
not  expressly  prayed  by  his  bill,  as  was  held  in 
Stapilton  v.  StapUton,  1  Atk.  5,  and  that  the 
court  would  deal  with  the  real  property  of  the 
wife  in  this  matter  was  plain  from  Lord  Gotten- 
ham's  decision  in  Sturgis  v.  Champneys,  5  Myl. 
and  Cr.  97. 

Mr.  Cole  appeared  for  the  trustees. 

Mr.  Russell  and  Mr.  Matins  for  the  husband, 
insisted  that  the  two  grounds  taken  by  the 
counsel  for  the  plaintiff  failed,  and  the  bill 
ought  to  be  dismissed.  In  the  first  place, 
although  the  husband  was  technically  in  con- 
tempt so  far  as  the  order  for  declaring  him  so 
was  concerned,  yet  no  process  of  contempt  had 
been  taken  out  upon  it,  and,  therefore,  he  was  not 
fairly  to  be  called  in  contempt;  and  secondly, 
the  title  to  the  property  was  a  legal  and  not  an 
equitable  title.  The  term  of  200  years  did  not 
and  could  not  interfere  with  the  legal  hmitation 
to  the  tenant  in  tail  general  the  wife,  and  was 
only  to  be  called  into  existence  and  exercised 
then,  if  ever  the  jointure  to  the  widow  of  Henry 
Hawkins  should  be  in  arrear,  and  indeed,  even 
then,  it  might  not  be  asserted,  for  that  lady  had 
ample  powers  of  distress  and  entry  served  to 
resume  all  her  jointure  out  of  the  rents  from 
the  tenants.  Doe  v.  Thomas.  2  Bam.  &  Cress. 
289»  expressly  decided  that  a  term  for  raising 
portions  could  not  be  set  up  as  a  defence  to  an 
ejectment  brought  by  a  tenant  under  lease  ex- 
ecuted by  virtue  of  a  power  of  leasing  con- 
tained in  the  same  settlement  subsequent  to 
the  term,  and  in  Doe  v.  Finch,  4  Bam.  &  Adol. 
283,  the  court  held  that  a  term  granted  to 
A  with  hmitation  over  to  B  for  life,  or  in  fee, 
gave  the  immediate  estate  of  freehold  to  B;  and 
that  notwithstanding  the  existence  of  a  term 
for  raising  portions  previously  limited,  B.,  the 
tenant  in  tail,  was  not  prevented  from  levying 
a  fine.  Then  with  respect  to  Sturgis  v.  Champ- 
negi,  that  was  a  case  governing  similar  cases, 
but  this  was  not  similar,  and  in  Hanson  y. 
KeattM,  4  Hare  9,  Vice-chancellor  intimated 
strongly,  that  had  that  decision  not  essted  he 
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should  have  probably  decided  the  other  way, 
but  finding  it  to  be  in  existence  he  followed  it. 
The  bill  udUng  on  both  points  ought  to  be 
dismissed.  The  fact  of  the  existence  of  tbe 
proviso  for  cesser  of  the  term  was  also  urged, 
and  it  was  insisted  that  the  husband,  on  the 
marriage,  obtained  a  legal  estate  for  the  life  of 
his  wife  in  the  property,  and  on  the  birth  of 
the  child  a  legal  estate  for  his  own  life  as 
tenant  by  the  curtesy,  so  that  if  the  court  did 
anything  asked  it  would  be  taking  from  the 
man  an  estate  he  had  acquired  bv  purchase 
for  value  on  his  marriage.  Notfiing  could 
be  said  in  favour  of  the  means  by  which  that 
title  wa«  acquired,  but  it  was  a  legal  and  not 
an  equitable  tide,  and  the  court  had  no  juiis- 
diction  to  interfere  with  it. 

Sir  J.  L.  Knight  Bruce,  V.  C.  There  is  so 
much  of  moral  justice  and  so  much  of  fairness 
in  my  Lord  Chancellor's  decision  in  Sturgis  v. 
Champnevs,  that  it  would,  I  suppose,  be  a 
matter  of  general  regret,  if  it  were  decided  by 
the  House  of  Lords,  not  to  be  according  to  the 
law.  Finding  that  decision,  which  I  beUeve  as 
I  have  said,  to  be  one  founded  upon  moral  jus- 
tice, and  tenduig  to  general  convenience,  I 
gladly  follow  it.  It  is  true,  that  in  Sturgis  v. 
Champneys,  the  person  who  claimed  against  the 
wife's  equity  was  a  plaintiff  seeking  the  assist- 
ance of  the  court,  but  I  do  not  collect  that  the 
leamed  judge,  to  whose  decision  I  am  referring, 
rests  the  case  necessarily  upon  that,  or  considered 
that  if  she  had  filed  the  bill  she  could  not  have 
had  the  equity.  He  thus  expresses  himself:  ''It 
was  argued,  that  it  having  been  held  in  Lady  Eli- 
bank  V.  Montolieu,  that  the  wife  may  come  into 
this  court  to  assert  her  title  to  a  settlement; 
the  claim  could  no  longer  be  just  upon  the 
ground  of  compelling  the  husband  or  his 
assignee  seeking  eq^uity  to  do  equity.  In  this 
case,  the  assignee  is  plaintiff,  and  it  is  not, 
therefore,  necessary  to  go  beyond  the  facts  now 
before  me.  If  that  case  be  applicable  to  the 
present,  it  would  only  prove  that  Lady  Champ- 
neys might  herself  have  come  into  the  coinl 
as  plaintiff,  to  claim  that  which  she  now  asks 
to  nave  imposed  as  a  condition  of  the  decree 
sought  by  the  husband's  assignee.  The  ex- 
istence of  this  higher  equity  could  not  deprive 
her  of  what  she  so  asks."  Ajid  mv  opinion  is, 
that  if  it  would  be  right  to  give  tnis  rehef  to 
the  wife,  being  defendant,  against  the  plaintiff 
seeking  the  interposition  of  the  court,  and  re- 
sisting her  equity,  it  is  right,  upon  the  cases,  to 
the  principal  one  of  which  the  Lord  Chancellor 
alluded  in  the  passage  from  which  I  have  just 
read,  to  give  her  rSief  upon  a  record  thus 
situated.  The  only  question  remaining,  if  I 
am  right  so  far,  is,  whether  this  is  an  equitable 
interest  i  and  upon  that  I  really  confess  myself 
unable  to  doubt.  I  do  not  say  an  e(]uitable 
chattel  interest,  but  I  say  an  equitable  interest, 
for  although  she  or  her  husband  is  the  owner  of 
the  immediate  legal  fee,  yet  there  is  an  equitable 
interest  which  prevents,  the  assertion  of  the 
title  for  any  purpose  but  enjoyment,  except  in 
a  court  of  equity.  Whilst  therefore  the  term 
of  200  years  lasts  the  title  she  has  is  equitable, 
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38 1  understand  it.  And  it  appears  to  me, 
therefore,  that  she  is  entitled  to  a  settlement  of 
the  rents — if  they  are  the  rents  which  are  in 
auestion^dther  aaring  the  joint  lives,  or  until 
the  determination  of  the  200  years.  The  ques- 
tion is,  whether,  if  during  the  joint  lives,  the 
term  of  200  years  shall,  (by  force  of  the  clause 
to  which  reference  has  been  made,)  determine, 
her  settlement  can  endure  beyond  that.  I  will 
hear  jon  upon  that  if  you  wish  it.  My  impres* 
non  is,  that  I  ought  to  direct  a  settlement  of, 
or  out  of  the  rents  of  the  estate  during  the 
joint  lives  of  the  husband  and  wife,  if  they  shaU 
80  long  live.  As  soon  as  the  term  goes,  her 
titJe  is  purely  legal. 

Swanston  asked  for  leave  to  take  the  decree 
with  liberty  to  apply. 

Vice-Chancellor  Bruce.  I  do  not  see  any 
great  harm,  without  prejudice  to  whether  she 
may  be  entitled  to  a  more  extended  settlement, 
which  you  have  not  argued.  As  to  the  con- 
tempt, t  will  continue  the  order  of  July,  but 
you  must  be  ordered  not  to  issue  any  process 
of  contempt  without  leave  of  the  court.  Take 
the  decree  in  the  language  of  Sturgis  v.  Champ- 
ney$,  leaving  it  to  the  Master,  if  he  think  fit, 
to  give  her  the  whole  rents,  so  that  it  must  be 
not  merely  "out  of"  the  rents.  The  receiver 
and  the  maintenance  must  be  continued  with- 
out prejudice  to  the  interests  of  the  jointress  in 
the  term. 


tkxunxCi  3Bnu|. 

(Before  the  Four  Judges.) 

HentodY.  WUktM,     Michaelmas  Term,  1847. 

PI«EADING. — SKVSRAL   COUNTS. 

A  charier  party  was  made  between  the  plam- 
iijfemd  defendant,  but  before  the  voyage 
was  completed  a  subsequent  agreement  was 
made  between  the  parties  varying  the  terms 
of  the  original  contract.    The  pkdntiff  ob^ 
tamed  leave  to  have  two  counts  in  the  de^ 
daraiiony  but  the  defendant  afterwards  ap- 
plied  to  a  judge  at  chambers  to  strihe  out 
,  one   of  the  counts  as  being  in  apparent 
violaticm  of  the  new  rules  of  pleading.    The 
judge  refused  to  make  any  order,  but  in- 
dorsed on  the  summons,  "  No  order,  I  being 
satisfied  that  there  is  a  distinct  cause  ^f 
exm^lamt*^ 
Ok  mUiaa  to  rescind  the  indorsement,  the 
fomrt  declined  tnievfering  with  the  discre- 
turn  exercised  by  the  judge,  but  expressed 
am  opimUm  that  xf  the  facts  stuted  were  es- 
iabHehed  at  the  trial,  the  plaintiff  would 
mot  incur  any  risk  of  losing  ins  costs  under 
the  new  rules  of  pleading. 
This  was  an  action  on  a  charter-party.  The 
ofstract  was,  that  the  vessel  should  proceed  to 
a  certain  port,  take  in  a  cargo,  and  return. 
After  tbe  outward  voyage  was  completed,  a 
Gabsequent  agreement  was  made  between  the 
penies  with  respect  to  the  voyage  home,  alter- 
bg  tlie  terms  of  the  ori^nal  contract.    Under 
dioe  circomstances,  Mr.  Justice  Wightman 
gave  leave  for  the  plaintiff  to  have  two  counts 


in  the  declaration,  one  on  the  subsequent 
agreement  and  the  other  on  the  charter-party 
generally.  A  siunmons  was  afterwards  taken 
out  by  Uie  defendant  before  Mr.  Baron  Piatt, 
at  chambers,  calling  on  the  plaintiff  to  show 
cause  why  one  of  tne  counts  in  the  declaration 
should  not  be  struck  out  as  being  in  apparent 
violation  of  the  new  rules  of  pleading.  The 
learned  Baron  refused  to  make  any  order,  but 
indorsed  on  the  summons,  ''No  order,  I  being 
satisfied  that  there  is  a  distinct  cause  of  com- 
plaint.'* 

Mr.  Bjcw  moved  to  set  aside  the  indor^ment 
on  the  simmions  on  the  ground  that  the  effect 
of  that  indorsement  would  be  to  deprive  the 
plaintiff  of  his  costs,  unless  at  the  trial  he 
should  be  able  to  prove  two  distinct  subject- 
matters  of  complaint.  [Lord  Denman^  U.  J. 
Is  not  the  order  of  the  learned  judge  at 
chambers  final  ?]  The  cases  of  Dewar  v. 
Swabey,*  and  Temple  v.  Keily,^  go  to  show  that 
an  order  like  this  made  by  a  judge  at  chambers 
may  be  rescinded  by  the  full  court.  The  join- 
ing these  two  counts  is  not  in  apparent  viola- 
tion of  the  new  rules  of  pleading.  The  plaintiff 
may  not  be  able  at  the  tral  to  prove  two  distinct 
subject-matters  of  complaint,  but  if  he  fails  in 
proving  the  indorsement  on  the  charter-party 
as  alleged  in  the  first  count,  he  may  still  have 
the  count  on  the  charter-party  to  rely  upon. 
James  v.  Bourne,^  Hetkming  v.  Trenery.^ 

Cur,  ad,  vuU, 

Lord  Denman,  C.  J.  We  are  not  disposed 
to  interfere  with  the  discretion  ezercis^  by 
Mr.  Baron  Piatt  at  chambers,  in  making  ,thiB 
indorsement  on  the  summons.  We  oo  not 
think  that  the  plaintiff  incurs  any  risk  of  los- 
ing his  costs  under  the  new  rules  of  pleading, 
if  he  fails  to  establish  a  separate  cause  of  action 
on  each  count,  provided  he  is  able  to  establish 
before  the  judge  who  tries  the  case  the  fact 
which  have  been  stated  to  us.    Rule  refused,  g 

€iUBm*i  3B<tid^  practice  Court 

(Before  Mr.  Justice  Erie.) 

Eaparte  William  Gray.    November  25,  1847. 

ATTORNEY. — REFUSAL  TO  RENEW  CERTIFI- 
CATE WHEN  CONVICTED  18  YEARS  AGO  OF 
A  CONSPIRACY. 

An  attorney  was  convicted  18  years  ago  of  a 

conspiracy  to  concert  a  fiat  in  bankruptcy. 

It  was  sworn  that  the  judge  who  tried  the 

cause  expressed  doubts  of  the  guilt  of  the 

applicant  in  his  summing  up,  and  that  he 

was  not  guilty  of  any  fraud  in  the  transact 

tion.     He    had  since  acted  as    clerk  to 

various  attorneys  up  to  the  present  time. 

The  court  nevertheless  refused  to  grant  an 

order  for  the  renewal  of  his  certificate. 

Prentice  moved  for  an  order  authorising  the 

registrar  to  issue  a  stamped  certificate  to  Mr. 

William  Gray,  authorising  him  to  practise  as 

an  attorney.     It  appeared  by  the  afiidavits, 

that  the  applicant  was  duly  admitted  an  attor- 


•  1 1  Adol.  &  Ellis,  913.    M  Man.  &  Gr.  904. 
«  4  Bing.  N.  C.  420.      ^  9  Adol.  &  Ellis,  926. 
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m  Jol^,  18IB,i«Dd  tint  hc^kUii&er  an  "the  TntcumitHnon  of  tiie  pment 
Im  ttrtifiMBte  to  pnetiw  tqsf  toM.  tiunarifon,  it-wn  vabnUtted,  that  as  the 

Rr«8  a  ytrj  doabtfol  one  aa  againat  ihe 
itMomBf,  :die  cofartvonld  thiiik  that  he  had 
lbcnit8iifficieD%  jmnkfaedibr  tfae/ahare  he  had 
[taken  in^fche  crime  with  which 'he  waaxhai^gedj 
land  isrant  iiie  pieaent  Tide.    In  this  oaae  it 
racas  to'be  ohaenred  that,  smj^e  tone  had  been 
-^n  for  inquiry  into  the  character  df  Mr. 
',  and'his  condQet'for  tiie  last  18  yean. 
^le,  J.  I  feel  it  n^  dntv  to  ruine  this 
ap^hcation,  and  I  do  so  witn  leas  hesitation 
because,  earlier  in  the  term,  a  similar  applica-> 
tionwas  refused  in  the  full  court,*  where  the 
&cts  presented  to  the  x;ourt  in  favour  of  ihe 
attorneys  were  strongerihan  ^ose  relied  on  in 
the  present  case.     The  juriadiction  of  4hi8 
conrt  over  an  attorn^  as  'its  officer,  is  ex- 
ercised not  only  in  faoldinff  out  to  ihe  world 
that  there  is  no  reason  to  distrust  the  capacity 
of  the  |>ersons  who  are  admitted  to  practiBe  in 
it,  tut  also  as  a  guarantee  for  theii^'noneaty  aa 
attomeys.    The  court  then,  in  exercising  its 
juiisdiction  in  inflicting  ^enal  coneeouenccs  on 
Its  officers  for  any  misoonduct,  should  take  care 
tfaamo  inducement  is  held  ant  to  them  to  act 
dishonestly,  and  to  believn^that  crime  may  be 
committed  by  them  with  impunity.  'Now  nere 
there  has  been^an  attorney  of  this  court,  on  a 
sblenm  inquiry  before  a  judge  and  jury,  von- 
victed  of  a  conspiracy,  and,  ^though  it  may  be 
true  that  no  crime  vanes  more  in  its  nature 
than  the  one  of  which  ISos  applicant  has  been 
convicted,  yet  still. I  have  iknewn  cases  of  con- 
spimcy  4o  make  a  man  bankrupt  take  -place 
under  circumstances  of  the  most  cruel  and 
odious  kind.   'I  do  not  think  It  necessary  to 
enter  .particolariyinto  the'tets  of  this  vBK,'for 
I«m  *booBd  to  think  that  the  learaed  judge 
who  tried^thecaniBvat 'have kn0wn*and  con- 
sidared  the  eztmt  and  enormity  of  Ifae  ciime 
commit^d  by  Ihe  dnfendBnt;  ins  opinion  of 
that  4s  of  coone  maaanrad  "by  the  ommnt  of 
powehnent   awwpdcd,  vnd  1  find  Ihat   the 
poniahnent  «wvrAid  ^m^^s  case  went  to  the 
extent  >of  eighteen  noaihES'  imprisonment.    I 
gather,  than,  from  this^aentence,  tfaafdie  case 
agaimt  the  defendant  iwaa   by  no  moans  so 
^gfat  a.one  as  he  would  ted  ihe  court  to  be- 
heve.    >it  vannot,  therefore,  be  expected  that, 
after  18  years  have  passed  since  his  ooBfiction 
by  thehiahest  courttof  jcriannal  jueiadictian  in 
the  JciDgaam,  that  iie^ie  %to.be  allowedagnin  to 
pmetiae  .asian  attoniey,iaBd  vtiat^ocupon  his 
own  timsQpported  laffidanit.     I  ieel   bound, 
th«refore,<to  'vefuae  tine  mile,  and  I  do  ao  the 
nune  readily. as  a  aomew^t  aimilar  icaae  has 
been  most  fully  diaansaad  by  all  ihe  judges, 
wbere  the  facts  in/&vour  of.;the  apfilicant^fere 
stronger  ihan.tliese. in  the  present  case. 

Eiilereluaed. 
[Where  the  grounds  of  bisection  to  the  x%^ 
newal  of  a joerti&cate  appear  on  Ihe  fiiee.of  4h/e 
i  applicant's  affidavit,  the.  Incoiparatad  Law  &o-> 
I  ciaty- submit  .their  aoggeatioas  through  thid 
!  Master.  -Such,  we  unlKBtand,>wa8ihec 
iinthia  caae.-tJBlD.] 

*  EaparU  Maee^,  ante,  page  65. 


il^MKitliis.  conxt 

nQgolHiy'ts^k  oot  his  kertifieMe  to  ptsetiBe  t^f 
to4lK  fearlMD,  whm  he^ocaaed  to  do-soby^i 
iflMon  of  .his  lavinff  been  eonvieted  on  stn 
iMbmnsnt  ehaq;pDg{nim'with'eenspma^«witi)f 
other-panona  toeoBSSTtaifiatin  '  ' 
The  ^rial  rtook  ^fklase  ibafore  iBke  Lord 
JultticeJibbott,  and^prbo,  irwas  sworn  vin 
flttdavit  of  the  ap^icant,  in  amnnumr  tip  t 
owato  vthe  jury^  expressed  liimaeif*m  opmioDi 
ttatt  :the  endenoe  i  against  Gray  was  'dv  *ti0 
means  conclusive,  but  admitted  of  great  dotil)t 
irtdi  iisipeet  to^Us  'gvdit  or  innocence  of  the 
^M^gt.  'He^wsB,  'however,  vovneted.  A*new 
triU  .tras  :inoved  for 'in  iheiQanen^  Bench,  ^but 
the  nde  was  refused  on  the  gfonnd  thatthe 
ottNr.iiltfeniiaQteidid*notjoin  in  the'i^pplication, 
and  not  .im  the  nsHte.  The  apf^ieant  swore 
pssilMly  that  Iw^was  not  guiky^df  the  silence 
whhiwfaitth  he  wse  charged,  land  that  <if  there 
wna  I  anyilmud  connaMcS  wl&  the  ikt,  henvas 
]Btsa;party  thereto, 'but  msfely anted  as  soiiei- 
ter'un  ihe  regular  iwaydf  business,  and  that 
jMDfaefiDreitfae  trial  the  «ttorBey*fbr  the  prose- 
otenn  dffiscd  toismsve-him'aut'Df  the  indict- 
liBituf  <he  would  give  evidence  against  ttbe 
ddier  ^parties,  )but  thte^he  eooldtnot  do  as  he 
hsicno  -evuiBnoe :  to  give.  After  the  expiration 
df  diis '  sentence  the  *a]pplicant  did  not  in  'any 
way,  directly  or  indneetly,  practise  'as  an 
attorney  on  nis  own  seeonnt,  bat  acted  as  derk 
to  and  assisted 'various  attorneys  of  this  court 
in" their  *buasness,  and  hail  thereby  supported 
his  family  up' to  the  preBefft'time;'he  was,  how- 
ossr,  BOW -anxious  to  Tseome  'pmctiee  on  his 
own  account,  and  to  be  -Allowed  to  take  out  an 
aanu^  stamped  tceftlficate  for  that  purpose. 

tOx  was  now  submitted,  that  under  all  th^ 
oiraovstenoesof  theease,  it  was  one  in -which 
the  sourt  would  ffisnt  the  application;  here 
thenapphcant  no  doubt  'bad  been  convicted  of 
a  soBE^iirBcy  18  years  shiee;  'now  no  cases 
varied  more  in  the  measure  of  guilt  which 
attached  to  tliem  lihaD'eonvtctiona  of  conspiracy ; 
in  the  present  case  >it  was  of  iconspiracy  to 
conoert  a  fiat  in  .bankiuptqy,  .whioh,  lin  the 
present  day,  would  not  be  considered  a  crime 
at  fall ;  here  the  attorney  too  swore  that  he  was 
not  guilty  of  the  crime  imputed,  and  it  also 
appeared  that  the  Lord  Clufef  Justice  Abbott 
seemedvto  have,  considerable  doubt  of  the -guilt 
sf  'iSbe  defendant.  The  present  application 
omst'be  looked  at  as  If  the-party  were  showing 
eanse  a^aiast  a  case^or  striking  Off  the  rolls, 
Now  it  ilM^earibat  ^it'is'not  for  every  case  of 
a  consphacy  diatthe  conrt  will  do  that.  'There 
is  an  anonymous  case  nn  1st  Dowling  P.  C. 
pe|^  174,  'on  n^hidi  Vampbett  showed  cause 
againsta  rtde  for  pstrikiim  an  attorney  off  the 
roll,  on  the  ground  of 'hie  ^having  lieen  con- 
sisted lof  la  nonspiisDeyilsno  ^yiais  ib^ore,  ound 
Baikty  J.,mi  ihsohaigiagAhe  nde- says,  '*  ihare 
ane  ■oteaassdn  wluch.tliBDe  iaaaore  vsriety  ifaan 
in  isssBsnof  ioonipiiacy;  they  vary'frmn  the 
highsstzde^Dee  a£snonnity«io  the  hiweat  degiset 
of  enlpability.  Tiisre  is  no  esse  which  gees  the 
letgtti'Of  dbeadisg*that  die  mere  tetsf.luving 
*hisn  sansioted  lOf  a  «onepixacy>is  :a«saffisient 
gfonnd  for  atriking  an  attorney  off  ihe  roll.*' 
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&iem  amd'Mknm  ISmrik  tmd.otken.    Wav. 
mnimtka^u  timdafikmfJIM  mtMmaHuH^Jt 


I         at  that  mommt^if  a  fk^ t^enmrdtmitmi 

tdDii  88agiiee8"QrB  bsnknmt  aod  execution 

cre^torsy  to  deteniiiireiwfaemer  tke  latter  bad 

TeeeiTed  notice  of  air  act  ofil^fanptcf  before 

levyin;  eaecutioQi    Tbr  dMbndaats  were  the 

repretcntatives  of  tlie  Uhioir  Bluik  of  London. 

That  hsdk  having^:  made  adrancea  to  a  trader^ 

and  not  bong  paid  in  time  took  proceedinga 

aphnrhmt,  which  were-admttted  to  be  advene, 

and  obtained  a*  jndipfs  order.     On  the  Xat 

IUy,  1846,  be  filed  a^dedaration  of  insolvencyj 

in  tne  office  of  the  Lord  Chancellor's -secretary. 

On  the  2nd  July,  a  few  moments  before  ten, 

A.  v.,  a  written  notice  of^hia  having-  filed- the 

declaration   was  aerrad  personally  upon  the 

manager  of.  tluL  bank,  aa-  notice  of.  an  aet  of 

bankniptcyy  and  at  a.£sw  minutes  before  elfiren^ 

A-af  ^  a  Moular  noticeuwasisenred  on  the  attor» 

na|(  in^tha.  action*  and  on.  the  shfihfil   Judg* 

manl  was  ngned  soon,  after  elferen,  jl.u, — the 

losy  made  at  on^.and  tha:fiat,  issued  in. the 

count  of  that  aftarnooni 

}  /At  the  trial  beforathe^Lord  Chief  Bacon,. the 

verdict  was  entered  for  the  defiandants,  .leuEo 

being  mecved  foe  thr  tJaintiffn  to.  move  to 

havsLii  entered,  fior  thenu.   A  mle  havio^beBa 

accordingly  obtdned  in  Easter  Term,. 

Baumll  Giinuy.  no«r  showed  cause..  The  2  ^ 
3  Vict,  c^  20,  pioteetad.  btmd.fde  eaecationsi 
asiesatfae  creditor  had  notice  of  an  act  olbank^ 
ni^tcT  beCoone  tfae;laTy.  Where: was .  tliere.  no* 
tica  oi  aiu:b.an  act  in.  thia  case  i  The  6  Geo^4| 
Ci.l^  a*.  6,.;gonderi»  thafa  if  a  trader  filed  a  da* 
fflapitioni  nf  .inaobtcncy.  at  the,  office  of  ^  Lord 
C3iaiioeUoi'a.  secrataryi  and  such,  declaration 
waa  watbiB.  eight  daj§s  afteowaxda  advertised  in 
the  Ltf^adon.  Gazetti^,  snch.  declaration,  should 
be  aik.act.ol  bankruptc;)^  Then  came  the.  5. & 
6\!ict..o».122„s.  22,,whiolkdii4)ensedivtt2Lthia 
£arov  and  provided,.  thaL  whan. a  trader  should 
fila  a.  dedaratiojEL  q£  insolvency/ in  the  office .  of 
t^  i^nd.  Ghancellor^a  seczetary,  ha  should  he 
dermic  thcxehy  to  hai»  committed  an.  act.  of 
baoknigta^rovided  a  fiat  isaned.  within,  two 
nontha^     The  7  &^S  V'lcU  c.g6,.  s,.  41,  next 


which  pnmded,  that  the  ChaneeHor 

'Qpoarliie  i^(Mtfea?oMMradiftan^  iTwaa^lMr, 
tllerafoiei  thaeTiniii^thMht  aaened^tfae-filfty  <if 
the  dbefei«tioH-ivas-notaB«mtwl  haiAfeeptQy, 
bn«  meiriy*  a>piB«eedii^|»tbatroiightraraagHt 
nefcevaBtuato  m^ani  aeo  ofi  biuriiHiptiqn;  fl'a 
fiat  should  not  issue,  itwoold  nofclw«m*aet*af 
lNmkt«ptey,.and^  ftom<thia  itofUkymdi-  tltiit  till 
^  issai^g  of^  the*  ffiilr  itr  w«b-  noir  aa  aeT'of 
ankniplDyi 

Pollock,  QJk^  Whaadyiiqpwprison  for  40 
days. was  an  actol  bankruptcy^  it?  dated.. hack 
from.the.fir8to£.thB40  da|(s,,andaU  whadttlt 
with  the  bankrupti  wexa.  bound,  ta  take  nolkiB 
Qf.itaaauclu.. 

Guma^.,  In.C(C»iM^v^J^aU«,(l.Cbm..BeaBh 
Bep..  643«).  it  had  beam  eipceasly  daoided.  that 
suchiS  netice;aa  this. was  not  aufficient  to.. in- 
validate an  execution,  all  the  forms  required.  h)r 
the  6  Geo.  4,  c.  16,  s.  6,  not  having,been  complied 
with. .  That  case  was  deckiedl  two  yeara  after 
the  passing  of  the  5  &  6  Tict.  c.  122,  which 
dispensed  with  those'  fomn.  He  was  bound 
to  admit  thatin-the  oouvseolF  tiitt  caw  ne  al- 
loaion  whatever  waa^nade  to^thiaenaatniBOt. 

RbVk,  9l  The  statute*  provides  espreaafy 
tfaatUhe'party  shall  be  deemed'  to  have  ooat- 
mhesd  an  aet  of  bankrwptcy  at  thetuneof  fflliq^ 
the-  deehoationi  ii^  a  fiat  issues- imtl^  two 


Ma^tmicoatxk,  Thiwavy peint waa deetdtd 
in  th»Goupt'of  Common''Pi<!a%  on  Aidaylaal, 
m  a  oaae  of  jPWM^;  (bne  of  the  officials  aasig- 
nee»  of'the'  London.  Btekmptcp  Q^vat,)  t. 

^pp9BJ 

PolMt,  0. 9i  I  had  daoided  the  caaa*  at 
Mi  jVfMs  infinraarof  the  dftfendante^  on^  ^ 
aathoiily  of  Comoap  v>i  IiktU:  It  ia  dear,,  hbw- 
ev«p  that  the  6*  &6  1^.  crl22>  leave»tiO'd6iAt 
om^  question) 

PMcef  B;  II  is'devin  tha  ease  of  Ctimmjf 
V.  NaU^  the  judgoe^  never  had.  their  attMitiQii 
called  to  the  5  &  6  Vkt.  e;  122;  w4iich>  pla^ 
enacts,  that  the  filing'of  the  declaration  shall  Be 
deemed  en^  act  of  baakraptcy  if'  a*  fiat  issues. 
The  only  qmation  then*  is,  whetilep  aS'  eaeea- 
tioB  creditor'  havingnotloe  of  thataec  of  baoii- 
nqitey,i8-depn¥ad  ofithe'bencfi»«f  thaeaees- 
tion.  I  haveao'donbtf oftttttequaaliion  thafr  Me 
is» 

The  other  Barana^oneanred; 
>    Rtote'  absokite'  to'eatar  the  vetdkoU  fhr  i& 
pHuatifili^ 


ampoBTvo  m*  al&  ism,  qoobxb^. 


LJii»  OF  mu^a^ 

AB0OL1XZX  IVTBlCSaT.' 

Tteqq— r  ai2J)O0k,UMA^  aodinithe  ensatef 
kr  diwtii   withottti  ebildcBBi.  to>  her  heira  the 
i.o£. bar. grand;  auat.il.    HM^ 


that  A,  took  an  absolute. 
T4.]raarasesd;.9  Bsttvt  2^& 


]%enreatf 


3?a»«.--'ntetatordMsed  freeHoifi  andltee- 
holds  to  fbur^peraona  mtemdiKff'  them  tO'  hold 
the  same  in  trust  forim  aUen;  and  ehordyafter- 
wards  uiformedt4Aaetel>thapix)f  his  intent,  and 
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ihose  three,  at  his  requesty  wrote  letters  to  him 
acknowledging  the  intended  trost.  After  his 
death  a  suit  was  instituted  by  two  of  the 
devisees  af(ainBt  the  other  two,  the  alien,  the 
testator's  next  of  kin,  and  the  il//onMy-6ai«ra2 
as  representing  the  Crown,  to  have  the  rights 
of  the  parties  declared. 

The  court  refused  to  make  any  declaration, 
.  except  that  the  lands  were  not  subject  to  any 
trust.    Bumeyy,  Macdonald,  15  Sim.  6. 

ATTORNBY-ORNERAL. 

Costs. — In  a  suit  to  have  the  rights  of  the 
parties  to  the  property  in  question  declared,  to 
which  the  Attorney^Ueneral  was  a  defendant 
as  representing  the  Crown,  the  court  refused  to 
give  the  Attomey-General  his  costs,  though  it 
gave  all  the  other  parties  their  costs  as  between 
solicitor  and  client.  Bumey  v.  Macdonald,  14 
Sim.  6. 

Case  cited  in  the  judgment :  Attorney-General 
V.  Lord  Asbburnham,  1  Sim.  &  Stu.  394.  • 

ANNUITY. 

1.  Apportionment  of  arrears. — Gift  of  an  an- 
nuity of  300^  to  the  testator's  three  daughters 
and  the  survivors  and  survivor,  with  a  gift  over 
to  the  last  survivor  of  the  sum  set  apart  tp  an- 
swer the  annuity.  After  the  death  of  one  of 
ihe  daughters,  the  fund  set  apart  was  lost  by 
ihe  misconduct  of  the  trustee,  and  the  annuity 
remained  unpaid  for  the  rest  of  the  lives  of  the 
other  two;  out  after  their  deaths  a  sum  of 
money  forming  part  of  the  residue,  but  of  less 
amount  than  the  originsd  fund  becoming  avail- 
able :  Heldy  (reversing  the  original  decision,) 
that  as  the  last  survivor  had  had  no  opportunity 
of  receiving  the  capital  during  her  life,  the  an- 
nuity was  to  be  considered  as  continuing  for 
her  benefit  after  her  sister's  death  until  her 
own,  and  therefore,  that  she  was  entitled  to  an 
apportionment  in  respect  of  the  arrears  of  such 
annuity  during  that  interval,  as  well  as  in  re- 
spect of  the  principal  fund.  Iiiite^  v.  Mitchell, 
2PhiU.  346;  1  PhiU.  710. 

2.  Leaseholds,  —  Testator  bequeathed  two 
leasehold  houses  to  trustees  in  trust,  out  of  the 
rents  to  pay  502.  a  year  to  his  daughter-in-law 
so  long  as  she  should  remain  his  son's  widow ; 
and  to  invest  the  surplus  in  stock,  to  be  held  in 
trust  for  his  wife  for  life,  remainder  for  his 
grand-daughters,  and  after  his  death,  in  case 
his  daughter-in-law  should  be  then  married,  or 
after  her  decease  or  second  marriage,  whenever 
the  latter  event  might  happen,  to  sell  the 
houses  and  invest  the  proceeds  in  stock,  to  be 
held  in  trust  for  his  wife  for  life,  remainder  for 
his  grand-daughters.  The  daughter-in-law 
continued  single,  and  the  trustees  paid  her  502. 
a  year  out  of  the  rents,  and  disposed  of  the 
surplus  in  the  manner  directed,  until  the  lease 
of  tne  houses  expired. 

Held,  after  the  death  of  the  testator's  widow, 
ihat  the  stock  purchased  with  the  surplus  rents 
was  not  subject  to  the  payment  of  the  annuity, 
notwithstanding  the  lease  had  expired.  Darhon 
v.  Bichards,  14  Sim.  537. 

APPOINTMRNT. 

1.  Power. ^-U  a  fund  is  given  in  trust  for  all 


and  every  the  children  oi  A,,  in  such  parts  or 
shares,  and  in  such  manner,  and  suDJect  to 
such  cUrections,  contingencies,  and  restrictions 
as  A,  shall  appoint,  an  appointment  of  the 
whole  income  of  the  fond  to  the  children  for 
their  lives  successively  is  invalid.  LUtyd  v. 
iMcer,  14  Sim.  645. 

2.  Power. — Attestation. — A  will,  in  order  to 
be  a  good  exercise  of  a  power,  was  required  to 
be  signed  and  published  by  the  donee  in  the 
presence  of,  and  attested  by,  two  or  more 
credible  witnesses.  The  donee  made  a  will, 
which  was  signed  by  him,  and  was  attested 
thus: — ''We  the  undersigned  attest  to  have 
seen  the  above  testator  sign  the  abeve  will." 
Held,  that  that  clause  was  in  effect  an  attesta- 
tion to  the  publication  as  well  as  the  signature 
of  the  will,  and  consequently,  that  the  power 
was  well  exercised.  Bartholomew  v.  Harris, 
15  Sim.  78. 

ASSETS. 

See  Specialty  Debts. 

CHARITY. 

1.  Mortmain. — ^Testator  beoueathed  the  re- 
sidue of  his  personal  estate  to  ois  executors,  in 
trust  for  the  establishment  or  institution  of  a 
charitable  receptacle,  if  the  same  could  be  done, 
for  54  poor  ola  men ;  but  if  no  such  institution 
could  be  conveniently  established,  he  desired 
that  the  residue  should  be  disposed  of  in  cha- 
ritable donations  of  6/.  each  to  persons  of  the 
same  description. 

Held,  that  the  bequest  was  wholly  void  under 
the  Statute  of  Mortmain.  Attorney 'Creneral  y. 
Hodgson,  15  Sim.  146. 

2.  Episcopal  Church  of  Scof^ond.— Testator, 
who  had  been  bom  in  Scotland,  and  educated 
at  Glasgow  CoU^e,  by  his  will,  dated  in  1677, 
and  made  while  he  was  resident  in  England, 
gave  the  residue  of  his  estate  to  trusteea  for  the 
maintenance  and  education  at  the  University 
of  Oxford  of  scholars  bom  and  educated  in 
Scotland,  who   should  have  spent  a  certain 
time  as  students  at  Glasgow  College ;  and  he 
declared  it  to  be  his  will  that  every  such  scholar 
should,  upon  his  admission  at  Oxford,  execute 
a  bond  conditioned  for  payment  of  5002.  to  the 
coU^e,  if  he  should  not  enter  into  holy  orders, 
and  if  he  should  return  into  Scotland,  there  to 
be  preferred  or  advanced  as  his  capacity  should 
deserve,  but  in  no  case  to  come  back   into 
England,  nor  to  go  into  any  other  place  bat 
only  into  Scotland  for  his  preferment.     The 
testator  died  in  1679.    Glasgow  College  was 
Presbyterian  while  the  testator  was  a  student 
there,  but  Episcopalian  at  the  date  of  his  will 
and  of  his  death.    In  1693  a  decree  was  made 
by  Lord  Somers  in  relation  to  this  charity, 
whereby  it  was  declared  that  Baliol  College 
should  receive  the  testator's  exhibitioners  ac- 
cording to  the  condition  of  his  wiU,  and  direc- 
tions were  given  as  to  the  number  of  stadents 
and  their  stipend,  &c.     In  1759  this  decree 
was  adopted  by  Lord  Keeper  Henley,    with 
certain  variations  as  to  the  increasing  of  the 
numbers  of  exhibitioners  and  the  stipends  ol 
each.    Under  these  decrees,  students  had  been 
admitted  for  many  yean  at  Baliol  College  firom 
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Glasgow  CoUe^,  without  regard  to  their  de- 
stination  for  holy  orders.    Upon   an  informa- 
tioDi  filed  1845,  at  the  relation  of  certain  mem- 
bffs  of  the  Episcopal  Church  of  Scotland, 
pnyiog  a  scheme  tor  the  regulation  of  the 
chaiity,  the  court  directed  a  reference  to  the 
Master  to  inquire  whether,  consistently  with 
the  law  of  Scotland,  the  scheme  accoraing  to 
wiach  the  chanty  was  administered  could  he 
modified  so  as  to  make  it  more  effectually  con- 
dodve  to  the  supply  of  the  present  Episcopal 
Church  oi  Scotland,  with   fit  and  competent 
dergymen,  who,  being  bom  in  Scotland,  and 
educated  at  Glasgow  and  Oxford,  should  ez- 
adse  the  clerical  functions  in  Scotland.    The 
court  also  declared,  that  in  administering  the 
charity  in  the    meantime,    Glasgow    Ck>lleffe 
oni^ht  to  have  regarded,  so  far  as  conveniently 
might  be  io  the  present  state  of  the  Episcopal 
Church  in  Scotland,  to  the  circumstances  that 
the  testator  ought  to  be  considered  as  having 
been,  when  he  made  his  will,  a  member  of  the 
Established  Church  of  Ensland  or  the  Esta- 
blished Chorch  of  Scotland  and  therefore  an 
Episcopalian  Protestant,  and  having  by  the 
expression  "  holy  orders '•  meant  holy  orders 
by  Episcopal  ordination.    Attomey-Cieneral  v. 
Glatgaw  College,  2  Coll.  665. 

3.  hegaeiffor  the  public  benefit, — ^A  bequest 
to  the  Queen's  Chancellor  of  the  Exche^quer 
for  the  time  being  to  be  by  him  appropriated 
to  the  benefit  and  advantage  of  Great  Britain : 
HeU  to  be  valid  so  far  as  related  to  the  pure 
personalty,  but    void  in    respect  of  the  per- 
sonalty savouring  of  realty.     Nightingale  v. 
Goulbwmy  5  Hare,  484. 
CiMt  cited  io  the  judgment:  West  t.  Knight,  1 
Cai.  in  Cfaao.  134 ;  Jones  ▼.  WilUans,  Ambl. 
651 ;  Aktomey-Generel  v.  College  of  William 
sod  Maiy,  1  Vet.  jnn.  S43 ;  Powersoonrt  v. 
Powerscoor},  1  Moll.  616 ;  Attorney-General  v. 
Heeljj,  2  Sim.  &.  Sto.  67 ;  Attorney-General  t. 
Brown,  1  Svranst.  265;  Attorney-General  v. 
Mayor  of  Dublin,  1  Bligfa.  N.  S.  534;  Attor- 
ney-General T.  Mayor,  &e.  of  Carlisle,  t  Sim. 
497 ;  Attorney-General  t.  Earl  of  Lonsdale,  1 
Sim.  105 ;  Mitfbrd  ▼.  Reynolds,  1  PhilL  185, 
706 ;  Kendall  r.  Grainger,  5  Bear.  5(X). 

COKVKR8ION   INTO   MONBY. 

Testatrix^  after  expressing  her  intention  to 
^tpoee  of  all  her  real  and  personal  estate  as 
t^icninafter  mentioned,  gave  certain  legacies, 
^  appointed  A.  and  B,  her  executors,  and 
gaxe  to  them  and  her  heirs  all  lawful  powers 
aod  authority  to  conduct  and  manage  her  free- 
hold estates,  so  as  that  the  same  miffht  at 
their  discretion  be  sold  and  converted  into 
o^ney,  and  the  net  money  to  form  part  of  her 
pereonal  estate,  and  for  those  and  every  other 
porpose  connected  with  her  property,  whether 
^  or  personal,  she  invested  tnem,  and  the 
ivnTor  of  them,  and  his  heirs,  executors,  and 
xhmmstrators,  with  her  full  authority;  and 
die  directed  that  any  undisposed  of  surplus  of 
laooies  should  be  paid  as  she  should  by  any 
fttore  nill  or  writing  direct. 

He^that  the  real  estate  was  converted  out 
od  out  into  money,  and  subjected  in  common 
vith  the  pertonal  estate  to  the  parent  of  the 


testatrix's  debts  and  legacies.    Flint  v.  War- 
ren, 14  Sim.  554. 
See  Legacy,  2. 

BBVIBB   OF   SUCCBSBIVB   INTERB8TB. 

Renewal  qf  Leases.^Fints.^On  a  devise  of 
successive  interests  in  leases  for  lives  or  years, 
where  the  testator  directsthat  the  leasesare  from 
time  to  time  to  be  renewed  without  adding 
more,  the  fines  and  expense  of  renewal  are  to  be 
borne  by  the  tenant  for  life  and  remainder- 
man, or  parties  successively  entitled  in  propor- 
tion to  their  actual  enjoyment  of  the  estate, 
and  not  in  proportion  to  an  extent  of  enjoy- 
ment to  be  determined  speculatively,  or  by  a 
calculation  of  probabilities. 

There  is  no  difference  in  the  rule  as  to  ap- 
portionment of  fines  for  renewal  between  the 
devisees  of  successive  interests  in  the  estate, 
whether  the  leases  are  for  lives  or  for  years. 

If  the  testator  provides  a  specific  fund  for 
the  renewals,  or  directs  that  the  renewals  shall 
be  raised  or  borne  by  the  parties  in  a  certain 
manner,  or  in  certain  proportions,  such  direc- 
tion supersedes  the  general  rule ;  but  if  trus- 
tees, having  power  to  direct  the  manner  in  which 
the  fines  shall  be  raised,  do  not  exercise  the 
power,  the  court  wUl  oursue  Uie  general  rule 
which  would  be  adopted  in  the  absence  of  any 
direction  as  to  the  manner  of  proiading  for  the 
.fines. 

i  Whether  there  is  any  difference  in  the  rule 
of  appointment  in  cases  where  the  parties  take 
successive  interests  under  wills,  and  in  cases 
where  such  interest  is  taken  under  settle- 
ments by  deed — quare  F, 

Whether  trustees,  having  i»wer  to  raise  the 
fines  out  of  tjie  rents  and  profits,  or  by  mort- 
gage or  otherwise,  as  they  should  tmnk  fit, 
might  so  act  as  to  throw  the  burden  on  the 
parties  in  proportions  different  from  those  in 
which  it  would  be  distributed  by  the  gene- 
ral rule  of  the  court — ^ikere  F  Jones  v.  Jones, 
5  Hare,  440. 

Caaea  cited  in  the  judgment :  White  v.  White, 
9  Yea.  554 ;  AUen  v.  Backhouse,  2  V.  &  B.  55  ; 
Greenwood  v.  Erana,  4  Beav.  44 ;  Playtera  r. 
Abbott,  t  Mjl  &  K.  97  ;  Earl  of  Shaftesbury 
r.  Duke  of  Marlborough,  9  Myl.  St  K.  111. 

DBVISB   SUBJECT  TO   MORTGAGE. 

A  testator  having  an  estate  subject  to  a 
mortgage  of  4,460/.,  created  hj  himself,  de- 
vised it  to  A.  B.  in  fee,  "  he  paying  the  mort- 
gage thereon,"  and  he  devised  his  residuary, 
reid,  and  peraonal  estates  to  trustees  for  the 
payment  of  his  debts,  and  he  gave  to  the 
mortgagee,  through  the  medium  of  his  exe- 
cutors, 2,000/.,  to  exonerate  the  estate :  Held, 
that  although  if  the  devise  had  been  simply 
"  of  the  estate,"  or  ''  of  the  estate  subject  to 
the  mortgage  thereon,"  the  mortgage  would 
have  been  payable  out  of  the  testator's  general 
estate,  yet  that  the  words,  "he  paying  the 
mortgage  thereon,"  imposed  a  duty  on  the 
devisee,  and  amounted  to  a  direction  or  condi- 
tion that  he  should  pay  the  mortgage,  or  take 
the  estate  subject  to  the  burden  upon  it,  so  fiiur 
as  the  same  exceeded  the  2,000/.  An  estate 
wae  mortgaged  to  A,  who  submortgaged  it  to 
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Ahat^tieaTDIjjfett  iifH!ll»e»fi  0!lmHr6fWjptii$. 


ir.  A  deidsed  the  estate  to  C.and  iM^pawttM 
to  B.  the  sub-mortgagee,  through  his  ezeentbn, 
1,000/m  to  dear  in  part  the  estate:  EM,  that 
the  devisee  of  thSe  estate  was  entllldd  M  the 

DsyiaBBi  AND  NKsn*.  or  kin... 

Jiltyfli(t-Tfil«ttm5KMweff. — lit^  oBrbar  &thflc^ 
«toalili,hMaaM^aedoij?eal  esCate»«si']as  heis, 
awL  entiliBdi  under  htannaiage  sctUement^to 
aMna.whicb:.thfri6wtMato£tha  wMmamthaA 
Isaiihixaon  mortnag^of  the  eetatasi.. 

The  tcetalrisi^  by  at  deed  eiseated  shortly 
befiore  her!  will».  chaiged/  the  eatatee,  and  tha 
sum  secured  on  them^.with!  an  annuiiy^  and 
arbheawise  showed,  that  she  intended  tha  mort- 
Hagetta ha keptoa foofr fov.tfaa  parppseat leaafc 
o£  saauiing:  tha  aaojiityt.  By  herwiU^..  she 
devised^  thai  estafcee.'  after/  tha  payraant.  of  has 
onx  debtai.om^a/ltfn  karfiOher^st^mrt.  should 
hernB  bmB*4eiUed^.to£iy  and  <Med.inlBslata^a&to 
haa;  residuary.,  paisonal  eslbtec  HM^  that  as 
against  hmr  m«#.  q/f  ibia)  tha  inctto^NDaaas 
ccealjed:  oar  thai  estate-  byv  Imd  fathaa  muatba 
fwsidared  to  hav«  merged  ini/it*  Saiaiey.v, 
Smabe^  lS,Sim.  106.. 

See:Li)^acy».2 ; .  Speoiak^^IhbU,, 

HUBOSfOIP. 

See  Lej^aio^i  2; 

BXBCUTOB  DS   SON  TORT. 

PHaet^aZ  and.  A^mi.  —  Pleading.  —  The 
widow  of  a  testator  employed  AJ  to  collect 
some  of  the  dehU  diie  tothe  testator's  estate, 
which  A,  accordingly  collected  and  paid'  over 
Uk  the  widow,,  believing  thjat.  she  was  the^ad- 
xmnistratriz.  Hie  widow  subsequently  died 
wkhaut.  havinflv  obtained  letters  Of  administra- 
tiiNi.  Heidj  tini^t  A.,  having  received  monies 
which  be.knew  to  be.  part  of  the  estate  o£  the 
testator,  and  not  having  accounted  for  such 
monies  to  the  legal  personal  representative  of 
the  testator,  was  liable  to  be  sued,  as  ezer 
cutor  de  son.  tort.  That  the  liability  was  not 
avoided  bv  the  suggestion  that  ^ -accede  the 

rt  of  tne  widon^  inasmuch,  as  the  acts  of 
widow  and  A»,,  in  refeieaee  to  thei  said 
testatDr'a-  estate^  wece  the  acta^of  wiang  doers, 
and  the  law  does  not.  recognize  the  relation  of 
principal  and  agent  as  existing  amongst  wrong 
doers,.  That  A,  was  Ikbla  as  executor*  de  son 
t9rt  to  account  to  a  party  iiiterested^  in*  tire 
testator^  estate,  in-  a  suit  for  that*  purpose, 
iwrtioot  any  charge  of  colhoion  between  snch 
executor  de  son  tort  ami  the  legd  prsonal 
representative.  Sharimtd  v.  MSidon  ;  Skariand 
r.  Looseamre,  5  HAre,  4^9. 

Ctaea  cited  in  the  jud^^oieiit?  Ridgerri  Priest,  t 
T.  U.  9r ;  9(epfaem  ▼.  Elwall,  4.MMi  &.  9ek 
2fl9$  Saeiv4an  Ti  Davis,  %^iMm^969tf 
XXBCDTOR. 

See  i^bvoaoJ  It^efenfa^e,  X:  ICtftdae.. 

BXTHUiaia  EVIINMKaL 

Intantioni  of  nateMa,^^— hi)  18pI8^  a  taslrtnx 
aaadasevml  bequasis  ta  thaanwwt  olr^l,O0ai 
*^  of  tha  stock  3  aevoenU  eoiaals^  ihaiL.  steait- 
M  kihar  naaie  m  the  boaka  of  tkv  Br'  ^ 
Aiglairit;'  .Uaiteaialri».dted.iKstei 
year,  and  had  not»  at  the  date  of  the  will,  or 


it  bar  deallt;  anjpiOMsli^  whaisma^sfandfiBn^ 
tUb  bank  IAdoI^.  It  appeand^'  hbwisver;  fSon 
eztrinaicevidencei  tUtact  in:  18M  ahtrhad'a  sum 
of*£r,000  bkuik  annnftiair  standmg  in  Uisr 
name;  ^IcHi  she  s^  out  andlentrto-ii.  B^ 
l^e-  paying  -  hto  idowft-to^ttlBr  deatif  a:  som^  etjatl 
to  nie  dnridi&iids: ,  R"waa>  hBlur'tsatrextiioBiir 
evidaace  was  *  adfamsible '  tb  *  pprove*  hawt  dUs 
mistate  in  deseription  arose,  and  tliat^tt 
legatber  wereentifled  to  a  sum^  equal  ttKtHk 
vaarof':&l,0(X>  caused  at  Usadeadr. 

The  decisinii  in  SeUwoodvj  MUdma^  (3  Ves. 
306)  expfainedy.and  the  effect,  of  the  decree 
therein  stated. 

The  case  oiSeBaood  v.  SRldtnay  is  not  over» 
ruled  by  the  cases  of  MSler  v.  Travers^  (6 
Bhig..  244).  and  Doe  dem,.  Hiseocks  v. .  Hu^ 
ooek*  (5l  M:.&  W.  363).  Ldngdren  r.  hmor 
dr£n,  9.  Beair.368« 

GssMcitscliii  th«(jadgBiettt:-ScliroocL  v'.lfild* 
iBBy^5/V«e»SaSw. 

Testator  g^ve  alf  bis  property,  botk  real  and 
petsonalv  to  his  wife,  fbr  life, . ''  and  after  the 
dibath  of.  mj  wifej  my  nephew  is  to  be  consi* 
dered  as  heurto  alTmy  moperty;.  bat  rdxreet 
that  whatever  portionor  my  property  nuqrhara- 
aftep  bib  possessed'by  him  «hjBll  be- secured  bv 
mv'executors  for^  the  benefit  of  his  family.. 
SfM;  taldag  dte  whole  of"  the  will'  together, 
that  the  testator  bjrtHe  word  "-family"  meant 
this  children,  but  not  the  wife  of  his  nephew; 
and.that  the  property  ought  to  be  settled  on 
the  nephew  fbr  lifbi  and  on  his  children,  a^r 
his  death.     White  v.  Briggs,  15  Sim.  IT- 

pubmixvrb;.&c.. 
^  -^liaie^/ciMfi^l^Stataptequeadiedto 
his-  wife  as  fallows  »^A11  my  intevast^iH  my 
house  air  iSsveDder-^m^  die  famitare,  books, 
pictures;  wines,  dtc:  te..  After  the  date  of  hia 
will'  the  testator  i-ciuuvad  Beam  Daseader^oll  to 
Spencer<»lodge,  taking.  wiOi  hhn  furniture, 
books,,  pictures*  .wines>.  and  plate.  Ha  after- 
wacda  pnrebasedniare.  oL  those  asticlaah  and 
died  atrS|»eafiflB-Iodga«^ 

Held,  that  his  wifs  waa  entJUed  to  the  furni- 
ture, books,  pictures,  wines,  and  plate,  which 
he  had*  at  tne  time  of.*  his  diath; 
JWmtw,  2  ColK  719: 

OUAAIUULN.. 

hi  ilfiSaNNieft /ar  maia/eaaace — Than 
eBfieoiaeB.a.coatvoLin  Fespeoi.o£  any  i 
ordared  to-ber  paid  i  tOr  testamsBtaajr  goarcBai^ 
andoivtharmarriaga  of*  a  femalattestamenaKiiiy 
9aardiaB..torwhDm  aat.aUoiimiiaa  foRinaintot 
naaeethaabaanb  aiadki  oiddrsd  inqsorisa  tia-b^ 
mad^  into'tharidleBedi  slate  oi  circnmatiwaptei 
J^aei&r.  BoaMtf,.9i'fia«n  34A. 

2.  Testetor.dimetfed.tl»rtruateas  of  haKiaia 

to  praeoM^atsnitaUe  faoosa  far  tha^iesidaBnaiaf 

hi»ohiUBen»  .(tehn.  wensintete*)  and  t»  cttgsgs 

aproper !paB»n.'larttha» jpnrpaaet  o^takiogiit^ 

management  and  caBM)i«  i»b  hanaaand  ofr.bte 

__    ofaildaHa  daiingv  thaib  miiwritiaB ;  and!  ha^re- 

tkv  Andcarf)  qjawtedhja  lateiwifs'sstsMleiB^.  i£i  shstahaaddr  hm 

i|  aap[re.atdfaiaY  daeease^  .teitifas 

and  care  on  herself. 


JbnaigtiuUfigmit  f^JCant^  Cmu^  ^if^Bgm^ 
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mkfn   Mitar  .ihe  ngBiuwfciii  of  ■•lag 
Jfifler.T.  Harm,  U.^a.  MO. 

(See  fWBi<ofy,'7tanr»  1- 

mfTMHMT  ov  oBQ^Maae. 

1.  lulHWl  on'l^gMieriB  ^vm  for  delay  *df 
:p^nBM<Q^  ^^d  canBeqaeiftJy  until  the  dvy  of 
IMtjanantairhttsiio  intBreCt is  in  ijeueiHl  de- 
■wnrtahle. 

When  a  legacy  is  giren  by  a  parmxt  to  *liis 
Hdnld,  interest  is  tilowefl  ;1lienon  by  'way  of 
nDBBantSDHice,'  though  "tiie  day  of  payment  has 
not  ai  fifed.  ^Bnttheroledoes^ot  apply  where 
t^  testator  has  by  will  nade^proyision  for  the 
^efafld^s-nndntenanoe.  ^DovomniT.  IViMHkiim,  9 
near.  104. 

Caws,  cited  in  the  jajgnBAt :  'Hearle  r.  Grees- 
,  S  Aik.  T1&;  Wynch  v,  Wyncb,  1  Cox, 


433. 

■2.4iegacyto  ^.  on  condition  that  lUie  |;ave 
30002.  to.pnrchase  an  annuity  for  B.  'In  con- 
^■fflnp«M»*>  of  a  litiigation  between  A.  and  the  re- 
\tmmj  liyrtww,  JA.  did  not  for  several  Years 
olMain  posspntinn  of  the  legacy,  which  did  not 
in  the  jneanwhUe  make  anterest  Payment  to 
JU,%wbo  elected  to  take  the  3^000/.  in  lieu  of 
^Oae  legacy,  was -consequently  postponed.  Htld, 
thai  interest  on  the  3,000i.  was  payable  by  A. 
to3.  fromtheendofi^fsarafter  tlie  teatator's 
tdcalb.     The  MarquMt  fjf  Utri/ord  v.  'Lord 


»^— 'Shewosd  ^^inne"  .auqr  )be  -ve- 
a«  to  aMsnMrfaildmi,  snd^fionvtrsi ' 
tfi6«Rnd  «'  ciiadmi"iaaytfrointhe  context  be 
:>  -as  to  Iweomrued  '^isane  i"  each 
ads  on  the  peculiar  ezpreeaions  nmid 
mt  «lraitaR8  of  the 'sentewsaa.  if  ithe 
en»be dodlHiiil,  the  «anrt ^refers'that  cen- 
■liiiun  uliiiili  iiiilliiniiiif  liiinflr the' tastaiOT^ 
fma^,  on^M<0BppcKilaon^4hfltthiraustaMat 
nearly  correspond  with  4Hs>«ilenta«fBS.  Var- 
mi  ▼.  Nichols,  9  Bmrn^dSl. 


N-^Beqoest  to  testatoPs  daughter 
'far  "Bfe,  aaid  on  her  deitthto  the  testator's  son 
-md  tit  ckMrm.  *The  son  had  no  child  at  his 
^lidiet'a  dssth,  but  tfaid  children  living  at  die 
tknok-df '  the  dauglitei.  field,  that  iris  rhil- 
Am  were  neither  joint*tanant8  with  him  nor 
vrtideSin  ramainder-after  his  'deadi,^bat  tint 
Hi^fioid  belonged  to  him  abaolnte^.  8aAt 
w.AboCT,  I5eim.47. 

XmABBBOLDB. 

■Sm^Ammmtyt  %:  Hmtcj  fiaftdiM,.2. 

U-Gkar^eimi  natf 'fli^a(».-*A  Jtcatator  .^sre 
,  and  efaarged'his iSMnntors,  to  whom 
'  uraal  .and  pHsanil  >eatate,'withthe 
Jii2ctJlhat^he>B;aciaa  were 
tift^'Mmming" 


vsy«d;to; 
flo««i&iMd  So.iU>ld  '^pro- 
:>iror^lberhBnkHid«md  i«fe  Jot! 
ihar  lives  sncceasivdy. 


their  children,  remainder  in  4roat  for  the  sur- 
vivor of  .tiie  husband  and  wife  absolutsjjy: 
There  was  no  cldld  of  tha marriage.  'The.lraa« 
band  survived  his  wife,  and  after  her  deafli 
consulted 'his . solicitors  iQion  bis  rights  :undsr 
the  settteraent.  and  they  having  aavised  him 
that  he  was  entitled  to  the  whole  beneficial  in- 
tereat  dn  the^  estates,  he  got  possession  of  ihe 
setderaent  and  of  the  titlX-deeds,  and  remained 
in  .the  possession  of  them,  and  also  of  the  es- 
tates, .unm  his  death.  Meld,  that  iherebyiie 
declared  his  election  to  take,  the  estates  aslaxM 
Dmies  v.  Asl^ordy  16  8hn.  42.' 

3.  Testator  bequeathed  »all  his  persima. 
estate  to  A,  subject  to  the  payment  of  his 
debts  amd  fwMral  ami  testamentary  expenses, 
and  after  chargiBg  his  'real  astotes  ^^dittha 
of  <ceMb  Isj/asies  -and  ammitim/im 
them^tote.  >JHW, that  heiad jsot  m 
Aas  •  ipenoBttl"  estate '  from  itbeiptyme^ 
of  the  legacies  and  annuities.    Davies  v.  .tiiMk- 

H.  iJAfa/iite<6«9iMa<<-4l«q«Nt  of  SfML\to 
tamtm^sidttoghm,  a  narnid  lady,  towaads 
fmrehaiine^a'ooiiiitnmsidenae.  J[2«U<to  beMn 
absointe  be^oeat.  iTaaar  v.  Lord  Matkam,  Ifi 
Sim.-8a.  ^^ 

5.  Pecuniary. — Party  io  smtr^ltiB^pesSaAf 
settled  as  a  .geneial  role,  -teit  a  pecunkry 
legatee  is  not  a  neoasaasv- orA  proper  party  to 
a  bin  for  an  account  of  >the  personal  estate. 
It  is  the  duty  of  the  executors  to  protect  the 
estate  against  improper  demands. 

But  where  a  question  directly  occurred  [be- 
tween the  residuary  legatee  and  a  pecimiary 
legatee,  which  .it  was  -found  Trnpossiole  to'de- 
tennine  in  a  general  adnmustntlion  suit,>and*a 
suit  was  •afterwards  iostitnted'by  the  residuary 
legatee  against  the  'peouniaiy  legatee,  and  ine 
executor-  to  determine  it,  a  demurrer  by  the 
pecuniary  legatee  on  the^i;round  that  he  ^YM 
mproperly  been  made  apatty,'was  tmder  the 
special  circumstances  overruled.  The  ^Jfop- 
quess  of 'Hertford -r.  tkeVount  and'Vovntess  de 
Jdiait,i9Beav.ll. 

;fiee  intesmt  on  iW^ncies  ;  SpeciaUyJMis. 

LimTATXCNS. 

i.  jSaavtvoratMr.— rin  constmiag  liraitatiooB 
to  a,pafent  forlife,.and  iftecwar<k  -to  ihis  ohil- 
,&ren,  with  a  provision  'ralatia^  to  survivorahip 
annaxed,  whether  oeauRing  m -wills  or  settle- 
fliOBts,  the  role  for  determining  both  the  chMs 
whoraretto^takeand  the. contingency  to  which 
the.  survivorship  refers,  is  to  Jean  to 'that. oaa* 
stxuction  \thiQh  'will.inchide  as  manv  obgeeta 
of  .the  gift.as,pa68ible  consistently  witn  the  -d^ 
dared  pucpose  of  the  author^of  the  instrument. 
JBouame  y..iBaii«erK,.2  Bhill.  340. 
tCaag  tktJbA  An  she  judgw—ty  Hornqj' are  T«X9artMr, 
SV.&B.79. 

'2.^FeBtator  devised  and  bequeathed  sfll  his 
real  estate,  and  dl  theTosidue  of  bis  personalty, 
to'tmstees  upon  trust  to. pay  his  wife  an  an- 
nuity for 'her  Hfe,'and  subject  to  such  annuibr 
upon  trust  as  to  the  whole  of  his  said  real  a^a 
personal  estate- for '^his -son  F.,'hiffh(nr8,  execu- 
tfrs^'adnniisferatotsi  or  'sasignii,  asfesd  when 
in  ilMdki«ittan4ha«8n^i»;  nMn i 
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said  son  should  die  after  the  age  of  21,  but 
before  25,  then  as  his  said  son  should  by  wiU 
or  deed  appoint,  but  in  case  his  said  son 
should  not  make  any  such  appointment,  or 
should  die  before  25  without  leaving  issue, 
then  upon  trust  for  the  testator'd  own  heirs, 
executors,  or  administrators. 

Held,  that  the  last  Umitation  embraced  those 
persons  only  who  were  entitled  to  the  testator's 
property  at  the  time  of  his  death,  and  that  it 
was  no  objection  to  this  construction  that  F. 
himself  happened  to  be  one  of  those  persons. 
WUHnstm  v.  Garrett,  2  Coll.  643. 

See  Ultimate  Limtation, 

MONEY. 

Residue.— The  word  "  money"  bv  itself  in 
a  will  means  money  strictly,  uid  notning  else ; 
but  when  used  in  connexion  with  other  words 
it  may  have  a  much  more  extended  signifi*- 
cation. 

A  testator  bequeathed  to  his  wife  the  interest 
of  his  money  and  the  use  of  his  goods  for 
life ;  at  her  death  he  gave  certain  legacies,  and 
ihe  remainder  of  his  property  to  his  brothers 
and  sisters.  Held,  that  the  widow  was  en- 
titled to  the  residue  for  life.  Glendening  v. 
Glendeninff,  9  Beav.  324. 

And  see  Conversion  into  Money. 

MORTGAOSB. 

% 

See  Devise  subject  to  Mortgage, 

MORTMAIN. 

See  Charity. 

NEXT  OF  KIN. 

A  testator  gave  his  residuarv  estate  to  his 
daughter  for  life,  with  remainder  to  her  chil- 
dren, and  in  default  to  his  next  of  kin.  Held, 
that  the  class  of  next  of  kin  was  to  be  ascer- 
tained at  the  testator's  death.  Lasbury  v. 
Newport,  9  Beav.  376. 

See  Personal  Representative,  2;  Ultimate 
Limitation, 

"  OR  "   CONSTRUED   "  AND." 

Vested  interest.  ^Testator  gave  in  trust  to 
his  brother  E.  the  remainder  of  his  property, 
of  whatsoever  kind,  to  assist  him  to  bring  up, 
educate,  and  provide  for  the  children  of  his 
late  brother,  J.,  whom  he  named.  "  When  mv 
youngest  nephew  attains  his  age  of  21  years,  it 
18  my  will  that  all  my  property  be  equally 
divided  amongst  my  nephews  or  their  lawful 
issue,  share  and  share  alike ;  the  division,  how- 
ever, is  not  to  take  place,  although  my  youngest 
nephew  have  attained  the  age  of  21  years,  until 
the  decease  of  my  wife,  mv  sister  J,,  and  my 
brother  E.i  Held,  that  the  interests  of  the 
nephews  were  not  contingent  on  their  living 
until  the  youngest  of  them  should  attain  21, 
but  vested  on  the  testator's  death,  and  that  the 
word  or  was  to  be  construed  conjunctively,  and 
consequently  that  the  nephews  took  estates-tail 
in  their  shares  of  the  testator's  real  property, 
and  absolute  interests  in  thttr  shares  of  his 
personal  property.  Parkin  v.  Knight,  16  Sim. 
83. 

PERSONAL  REPRESENTATIVES. 

1.  Testator  bequeathed  800J.  in  trust  for  his 
daughter  Sarah  for  life,  and  after  her  death  he 


bequeathed  it  to  such  of  his  other  children  as 
should  be  livii^  at  her  death,  eoually,  if  more 
than  one,  and  if  but  one  child  snould  be  Uien 
living,  then  to  such  only  child ;  and  if  all  his 
chil£en  should  be  then  dead,  (which  event 
happened,)  then  to  his  personal  representative 
or  representatives,  and  he  directed  the  trustees 
to  transfer  the  stock  accordingly.  Sarah  and 
the  testator's  other  children  were  his  next  of  kin 
at  his  death. 

Held,  that  their  personal  representatives,  and 
not  his  next  of  kin  at  Sarah's  death,  were 
entitled  under  the  ultimate  bequest.  Nicholson 
V.  Wilson,  14  Sim.  549. 

2.  Executor.— Next  of  Hn.— Testator,  after 
devising  certain  freehold  estates  in  trust  for  A., 
in  strict  settlement  with  remainder  to  B.,  in 
strict  settlement  with  remainder  to  his  own 
right  heirs,  gave  leasehold  and  copyhold  pro- 
perty (of  the  nature  of  personalty)  upon  trusts 
similar  thereto,  yet  so  that  the  same  should  not 
vest  absolutelv  in  any  child  for  a  tenant  for  life 
unless  such  cnild  should  attain  21,  and  so  that, 
in  default  of  any  person  becoming  entitled 
thereto  under  this  my  will,  the  same  shall  be  in 
trust  for  mv  personal  and  not  my  real  repre- 
sentative. And  the  testator  gave  the  residue 
of  his  personal  estate  to  his  wile,  and  appointed 
her  sole  executrix  of  his  will.  Upon  the  death 
of  all  the  tenants  for  life  without  issue,  a  Ques- 
tion arose  as  to  the  devolution  of  the  leasenold 
and  copyhold  estates  between  the  next  of  kin  of 
the  testator  at  the  time  of  his  death,  his  next  of 
kin  at  the  time'of  the  death  of  the  surviving  ten- 
ant for  hfe,  and  the  representative  of  the  widow. 

Held,  that  the  representative  of  the  widow 
was  entitled  to  the  exclusion  of  both  classes  of 
Uext  of  kin. 

The  words  ''personal  representative,"  or 
the  words  "legal  personal  representative,*' 
must  ordinarily  and  prim&  facie  be  taken  to 
mean  •"  executors  or  administrators."  Suuth 
V.  Bameby,  2  Coll.  728. 

PORTIONS. 

Testator  devised  his  estates  in  B.  to   the 
same  uses  as  the  estates  comprised  in  his  eldest 
son's  marriage  settlement  were  thereby  limited 
to ;  and  he  devised  his  estates  in  M.  to  trustees 
in  trust,  by  sale  or  mortgage,  to  raise  portions 
of  5,000/.  each  for  his  youngest  children,  and 
from  and  after  the  performance  of  that  trust, 
and  subject  thereto  tn  the  first  instance,  and 
subject  to  the  payment  of  such  of  his  debts  as 
his  personal  estate  should  be  insufficient  to 
satisfy,  he  devised  those  estates  to  his  eldest 
son  in  fee,  and  appointed  him  his  executor. 
The  testator  died  indebted  by  specialty  as  well 
as   simple  contract,  and  his  personal  estate 
being  insufficient  to  pay  his  debts,  his  eldest 
son,  with  the  concurrence  of  the  trustees  of  tbe 
estates  in  M.,  sold  those  estates,  and  exhausted. 
the  proceeds  in  making  good  the  deficiency  of 
the  personal  estate  to  pay  the  testator's  debts. 

Held,  that  his  voungest  children  were  en- 
titled, in  respedt  ot  their  portions,  to  a  char|^ 
on  the  estate  in  B.,  equal  in  amount  to  the 
proceeds  of  the  estates  m  M.,  which  had  been 

2 plied  to  pay  the  specialty  debts.     Ijeg^h  ▼. 
fgK  15  Sim.  135. 
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POWER. 

^AppomtmeuL 

PRBCATORY  TRUST. 

I.  Words  of  recommendation.— Guardian. — 
Words  of  recommendation  or  desire  in  a  will 
win  not  raise  a  trust  if  such  construction  would 
conflict  with  other  provisions  of  more  definite 
and  positiye  import,  in  the  same  instrument, 
but  ue  court  will  give  such  effect  to  them  as 
may  not  be  inconsistent  with  those  provi- 
sioiM. 

A  father  having,  by  his  will,  appointed  a 
guardian  to  his  childi^n  with  a  recommenda- 
jon  that,  in  the  event  of  their  mother's  death 
tdaring  thor  minorities,  thev  should  be  placed 
under  the  care  of  two  female  relations :  Held, 
on  a  contest  between  those  ladies  and  the 
testamentary  guardian,  in  reference  to  the! 
management  of  the  chUdren  after  the  mother's 


to  settle  any  propertv  to  which  the  wife  or  he 
in  her  right  *'  shoula  at  any  time  during  the 
marriage"  become  entitled.  Held,  that  the 
reversionary  interest  ought  to  be  settled.  The 
Marquess  (if  Bute  v.  Harman,  9  Beav.  320. 

RBPRSSSNTATIVR   OF   NBPHSW  AND   NIECS. 

Testator  becjueathed  1,500/.  stock  to  trustees 
in  trust  for  his  daughter  for  life,  and  after  her 
decease  for  her  children,  but  if  she  should  have 
no  children,  then  he  directed  his  executor  to 
stand  possessed  of  the  fund  in  trust,  to  pay  or 
transfer  the  same  quality  unto  and  between  his 
three  nephews,  A.  B.,  and  C,  and  his  niece, 
and  the  survivors  and  survivor  of  them  share 
and  share  alike.  The  nephews  and  niece  sur- 
vived the  testator  and  died  in  the  lifetime  of  the 
daughter,  who  died  without  ever  having  had  a 
chUd. 

Held,  that  the  representatives  of  the  nephews 
Wag. 


death;  that  the  court  .was  bound  to  give  effect  I  ^^^^'"ece  were  entitled  in  equal  shares, 
to  the  recommendation,  but  not  further  than  |  «'«#  v.  Crosby,  2  Coll.  746. 
mj^tbe  consistent  with  preserving  to  the  tes-  j  rbsidue. 

tamentary  guardian  the  general  superintend-  j.  JB«cctt<or.  —  Testator  bequeathed  his 
ance  and  control  over  the  children  and  their  I  residuary  estate  to  A.,  the  executor  and  trustee 
fortunee,  which,  by  virtue  of  his  office,  it  was  |  of  his  will,  with  a  gift  over,  in  case  of  the  death 
Ins  Tight  and  duty  to  exercise.  Knott  v.  Cottee,  I  of  A.,  so  that  he  might  not  be  enabled  to  per- 
2  PhilL  192.  ;  form  the  duties  thereby  required  of  him.    A. 

Caaetdted  in  the  Judgment :  Finden  v.  Stephena,  i  proved  the  will,  but  died  before  he  had  fully 

f  PWB.  U«  ;  Shaw  r.  Lawleat,  5  C.  &  F.lf9.  j  performed  the  trusts  of  it.      Held,  that  by 

2.  Testatziz  willed,  that  after  payment  of  her  j  merely  proving  the  wiU  he  entitled  himself  to 

l^ades,  the  whole  of  her  property  should  be  the    residue    absolutely.  '    HoUingsworth    v. 

giVen  to  her  sister  Mary,  to  be  hers  inde-  {  Grasett,  15  Sim.  52. 

pendent  of  any  husband,  and  earnestly  recom-  •  2.  Executor. — Leasehoids,—V^n  the  con- 
mended  her  to  take  such  measures  as  she !  struction  of  a  wiU,  held,  that  executors  were 
might  deem  best  for  makinff  it  sure  that  what- ;  entitied,  as  against  the  Crown  claiming  in  de- 
erer  she  might  inherit  might  go  at  her  decease  |  faidt  of  next  of  kin  of  testatrix,  to  the  surplus 
to  her  children.  proceeds  of  leaseholds  which  were  bequeathed 

Heid,  that  the   children  at  their  mother's '  to  be  sold  for  payment  of  the  testatrix's  debts 
death  were  entitled  to  the  property  as  joint !  and  legacies. 

tenants  absolutely.  Cholmondeky  v.  Cholmon- 1  Executors  having  legacies  under  the  will 
deleif,  14  Sim.  590.  i  held  not  to  be  precluded  from  taking  property 

3.  Testator  ((ave  to  his  wife  all  her  jewels,  •  imdisposed  of  by  the  will  to  their  own  use,  the 
trinkets,  &c.,  which,  he  added,  might  be '  legacies  beinff  unequal  in  amount. 
&ially  appropriated  as  she  pleased,  with;  Testatrix  bequeathed  certain  leaseholds  to 
the  sum  of  4,000/.  in  money,  but  which  trustees,  upon  trust  for  sale,  and  to  applv  the 
com  he  recommended  her  to  divide  amongst  proceeds  in  or  towards  payment  of  her  debts, 
certain  persons  in  certain  shares.  Held,  funeral  and  testamentary  expences,  and  lega- 
by  the  Vicc-Chancellor,  that  a  trust  was  cies,  as  far  as  the  same  would  go ;  and  as  to- 
created  in  favour  of  those  persons,  to  take  effect  all  the  monies  and  personal  estate  not  therein 
after  the  wife's  death.  The  Lord  Chancellor,  before  by  her  disposed  of,  and  not  consisting 
hovever,  held  the  contrary  on  appeal.  White  of  lands,  tenements,  and  hereditaments,  or  the 
F.  Brings,  15  Sim.  33.  produce  thereof,  she  bequeathed  the  same  for 

CiM  eited  in  the  judgment :  Meredith  v.  Hene-  jpaynictit  of  her  debts,  funeral  expenses,  and 


i$e,  t  Sim.  542 . 

RKMOTBNESS. 

Baergionary  interest,  settlement  qf. — Bequest 
to  A.  for  life,  with  remainder  to  her  children 
vho  ahould  attain  25,  with  a  clause  for  main- 
tenance during  minoritv,  and  for  accumulation 
oi  sorplus  income :  Held,  that  the  gift  to  the 
ehildrea  was  not  void  for  remoteness. 

Upon  the  marriage  of  a  ward  the  intended 
Wband  proposed  to  settle  the  whole  of  her 
intone.  The  Master,  in  ascertaining  her  for- 
tone,  omitted  to  state  a  reversionary  interest. 
Her  property  was  settled,  omitting  the  rever- 
mary  interest,  and  the  husband  covenanted 


legacies,  and  she  had  not  devised  any  other 
than  leasehold  lands  to  be  sold:    Held,  that 
the  surplus  produce  of  the  leaseholds  did  not 
fall  into  the  residue,  but  was  undisposed  of. 
RusseU  V.  Clowes,  2  Coll.  648. 
Cases  cited  in  the  judgment:  Dawson  r.ClarV, 
15  Yes.  409;   18  Ves.  247;   Southhouse   r. 
Bate,  t  Ves.  &  B.  396. 
See  Money;  Tenant  for  Life. 

RSSIDUARY   LBGATBB. 

DtVM2M«b.-;-A  testator  gave  200/.  a  year  to 
S,  for  her  life,  and  after  her  decease  he  gave 
6,666/.  13s.  4</.  consols  to  be  divided  equally 
among  such  children  as  should  attain  21.    8» 


isr 


JlkdgtiMTJISBtt  qff»u$r  Ctaft  qf9|dl^ 


dtux^  five  of%^bm«had'attSdned  21  ivhosliffft^ 

was  excluded  from  claitmng^  any  portion  cftHe 
dHnoJEnidB' of  tu6*xaiiCb  o/Mh^^t/ jfinhwiwii)  2 
CtoiknaL 

£  Pi  W.  5M>;  £ffMB.v:  Aii«fV^<^«>^p '■■^ 
111;  Sh«piienft<.T«'  IfasnBi^.Attibh. 449;  Mills 
ic  N&nMw5  V«&^385  ;..WIutUm4  vw.Li>rdiStv 
Jolimi  lO  ^M**  lAC^  OiUim  ▼«.AMraMB»  lli 
Vea.  2384.Dand0Q&.T.;]>ii]aa».  141  V.ea.  £7^% 
Dafflifcv>.GnMMhinidt^l9  VMfc.566. 

BvmaukXXY  dsbiviw 

€169' and  dflviiml  vni  eat&iMB' mm^  ouutriiittle 
rateably  to  the  payment  of  specialty  ddMs.- 
Gfeem  Yz  G%rptt,'  14'  Slink  664;  (SornemaU 
VT  C&mtfwail^  12*8&ni>  128^  OTOirulBd. 

Cases  cited  in  the  judgment:    Ikua^  r.  Short, 

1  P.  W.  403 ;  ^k  w  Piyme,  1  Dick.  384 ;  1 

Bro..G.  C,  138»]|*» 

Amamed  womMi«  havihff  power  to*  dispose 
QlPl,50Dh  l>jrherwfl%  gawthe^intanst'of  itto 
fierhnsbanii  for  his  lifB)  and  directed  diet  aftbr 
}m  decease  the  prindpal '  should:^  be-  divided 
equally  between  toe  Kve  dtoghters*  of  her-  fli»» 
ter  Bi,  and  if  anyof  ^m*shmildrdie  daring  liar 
ttusband'b  lifetime,  leorai^  iasvie,  that  the  re* 
spective  issue  of  si|ch  deeeased^s  -daoghtBrs 
sttbnld  have  equalljr*diviided'.amenff  them  their 
mother's  sfaarey  btx^o'  caae  any  of  them'shouM 
daB  during^herhusband's  Hfethne  wi^vt  linrf^ 
lame,  that  the  l,50Dl.' should  be*  divided' riiare 
and^share  'alike 'anrang*  ^Ae-jw  wuiNy  'sonlitet^^f 
ters: 

Held,  that  the  word  '' smriving^'  had*teAy*> 
lence  to  the  testatrix^  huebimd,  amd-thefefore 
as  an  the  daaghtere  dlfed^in  Me  lifethne*  and 
only  one  of  them  lefb  issue,  thotfduiufiftha  of 
the  1,500/.  were  undisposed'  oil     Watsotkr. 

8UBYIVOXSHIP. 

1«  Bequest  to  one  for  life,  with,  remainder 
over  to  two  others*  with,  a  chuisa  of  sunrivoi^ 
ship,  "  if  one  oc  the  other  of  the  latter  should 
die^"  HeU  that  the  survivoEship:  had  rafier- 
ence.  to  the  death  of  the  tenant  mr  life»  and 
not  to  that. of  the  testator;  and  one^of  the  re* 
maindefymen  haidng/survivsd  the  testator,  b|kt 
piBvdeceased.  the  tenant  for  life,  the  survivor, 
wus  held  entitled  to  his  i  share  by  sundvorship. 
WhUttmy.  EMdr9  Beav.  368. 

2*  Testator  bequeathed.  50,000/.  to  tmstses, 
in  trust  for  his  wife  for  life^  and  after  her  death 
he  gave  one-fifth  of  that  sum  to- the  same  trus- 
tees in  trust  to  invest  it  and  pay  the  interest  to 
his  daughter  for  her  liA^  ancL  upon,  her  demise 
to  appropriate  the^interest  for  the  use  of  any 
her  cnila  or  children,  until  they  reached  the 
age  of  21  years,  and  then*  the  principal  to  be 
paid  to  the  smvioor  or  *sreweu  of  tim  ekUdren 
mhiB  said  daughteivshaiv  and- shore  alike«  The 
tSBlatoralto  gave'2,000l.tOKtiM  saane  trosleesi.  in 
trust  to*invsstit4Uid' to- psEjfs  the  interest  to  his 


daughter  for  her  lifep  cud^rfker  her  decesse  to 
appropriate  the  intereet  for  ikn  ■seioitanyiter 
cnild  or  childBsai4un(til>thejr;vsMfaed  the  age  of 
21  yeacs^.  wlien  tbe.24ip(X)/.w«s  toJbe  n|ddiie  the 
SMsvteoror.  fafvmra  qftka  mJ  cfttlSmieC  lii» 
s»id.dan|jiter.  The.dtoghter had  two  chOdiKL 
wlio«ttBmedL2ft,  hutoiily.one.oltheBisnnmL 
her.. 

flakt  t]uit  that  child '  beeanM  entitled  OB  her. 
death'.to.the  wiioleot  theMut  funds  in  which 
she  had'a  life  intereet  'HuiHff  y.  Tkmng,  IX 
Sim.  13&, 

TBlMUNr  BOlUbUTB*. 


laayfiieiiBilfti;. — BmUrn^'-'  IMatae  be»* 
qoMthed  aUihta.  psnond;  estate? to  tnmm 
sad  dlmceid' themt  to  eottesil^  ie  into*  men^ 
and  to  pay  the^  intereslu  to^.  e«tciB> 
foir  their  live%,  then*  tOfiUivest  the 


ino  thei  pvrahasr  of  hmde^.  it  bmn§t  tin  sbn> 
\09i  tkatf  vihi 


Ma>i 
aiMe  m^ht  Im'kfmg'  am 
jMBBSMK/'<Jssanl|^v  sec^ JscMfilfae.  niykt  to  eirijy* 
rmmm9d4nak0  twpaee^ribr<wirtssr>.  The-testa* 
tag[^«psrsoiiali  eatate  cDnaJsted  in  pait  ofilioiigx 
.^MNUtiesi  lAld^  tiM1i«  essMe  ^se  trmbm 
life  of  the  personalty  were  not  entitled,  totre^ 
omve  the  LQag.Atinwties»  but  that  ^wy  must 
btt'conesrtsd  into*  Gonsola..  fy-cHea  nJOdtittet 
l&.SKm,  aft, 

TBHAKTEh  Ur  GOMailW.. 

TtistatOB  dariaed  his^eopjthi^  and  lenehoids 


ia:tnmtt&rhi&eeBMelife^  and'i 
decease  in*.tiaMlrT tor  assign}' and>  suitender  thK 
same'unio  and  anung*  thetpenenfosppefessn 
w^i  at 'tin  sonfff  dem;  would:betentiiied  toi 
his  personal  estate  in  case  he  shouldrdie  inte»» 
taSe:  The  ssn  diedj.  leaeiag  a^wtdow  -voA  four 
diildren. 

HUd,  thattli^4oolcthe  estates  in  equsi  fifth 
parts  as  tenants  in  common*.  BMardsam'^ 
~'  14ahm.52a. 


musfs 

TBU8TSSS,  NBW. 

Testator  devised  hisreal^tatea to  A,, B^. CI, 
D*^  and  their  heirs,  on.  certain\  trusts,  wHich 
required  the  legal  estate  to  be  vestedin  them, 
and  gave: a  power  of  sale:  to  them. or  the  Bnci> 
vivor  or  surrivors  of  th€m^.or  the'heira  o£  the 
survivor,   and  declared  that  their  or  hia*  re* 
ceipts  or  receipt  should  be  a  ffood  diBchargie  to 
the  purchaser,  and  if  any  of  .them  should  die  or 
decline  to  act,  that  it  should  be  lawful  and  he 
thereby  willed  and  directed  that  the  survivors 
ofr  them  should*  immedhite))r,  or- within<  two 
months  afterwardsi  b9>any decdnominBte aoiae 
lit  person  to 'be  a  trustee  in- his  place.  IX  died  ; 
md  A»  and  B.  by *one  tdeed;  and'  C.  by  anothev*; 
(both  of;<wh]ch»were  executed' more  than' two 
lunar   monAs^   but  less  than>  two  oalendkr 
moathe  after  i><^»deatli>)  nomimteda  new^tms- 
tee,  but  did  not  convey  the  Isgri  esteteto  him. 
Ai,  Bb,  C:»  and-  the*nev^tmstee  agreed  to  seU  the 
estates  to  M  w^ho*  objected  to  complete<  hi« 
porehau^  fiftet'heoause>the  appointment  of  the 
newfc  trustee- hadi  not  been«  made  wttUtt   two 
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hmar-  monthB.  Jindtj,  ibecalifle  it  bad  not  been 


by  one  .siiigk  (deed»^«id  ksdv^^becaiuB 
the  powar  of  mIb  wn  «miended  auBngthe 
Ticaiicy  io  UkB  tiuflt. 

Xlie  coort  or^sniled  l3ie  objectiona,  bnt  ^Id, 
that  Hie  mar  tmatee  bad  mat  been  Mji^p- 
pointed,  because  no  conveyance  bad  been  ex- 
ecuted to  biin,  notwtthitandinff  wbicb,  tbat  A., 
B,,  and  C^  cmM  mrite  aigoad  MflB^jaud  give  an 
efiectoal  daBcbane  foribe  porcbaae  money. 

llw  court  fteU ^lao,  that. Ike  noar  AEoataa, 
tboughnot  duly  .appdntedymi^bt  join  with  A,, 
B.,  and'C.  in  a  suit  for  atapecific  performance, 
WarbmrtMv.Saaay^,  14^%m.  622. 

TJIUaTaS«»i8COTCH. 

Jmritdieiiom, — A.  vficolcbman,  by  a  testa- 
nwiaiy  mt/tmammA  m  4be.  Scotch,  fom*  be> 
qneathwl  alliiiB  pewonal  eatate  to  trusteea,  ii^ 
tmatto  pay  legaoiea  and  annuities,  and  the  in- 
oone  of  tae  aniplua  to  A.^for  A.'s  life,  and  on 
A^'b  death  to- invest  the  capital  in  the  purchase 
of  Imoda  in  Sootkad.    The  trustees  named  in 
the  win  having  disclaimed,  the  Court  of  Session 
qjpomted  new  trustees,  tiiio,  as  well  as  A,  and 
several  of  the  li^faiees  and  annuitants,  were  re- 
sidmt  in  Scotland.    J.  administered  to  the 
testator'a  eatate  in  England,  and  .filed  a  bill  in 
Chaneexy  against  the  trustees  for  the  usual  ac- 
counts of  ue  testator's  estate,  possessed  bv 
tbem,  anid  to  have  tibe  Tesidoe  ascertaintd  and 
vecwred.    The  trustees  fled  a  cross  bill  for  an 
aeeotmt  of  tiw    taatator's  •estate  in  Bm^mad 
possessed  by  if.,  and  to  have  the  residue  ascer- 
tained and  paid  over  to  them  upon  tibe  troats 
of  the  wilL    Qlie  court  nsfused  to  relinquish  its 
jsffisdictioD  over  the  fund  in  ^.'s  haada,  and 
directed  ft  to  be  paid  into  court,  and  to  be  in- 
^situd  m  oonaols,  and  the  dividends  to  be  paid 
to  A.  for  life.     Prtttm  v.  Melville,  1 5  Sim.  35. 

OLTIMATB    CUflTATION. 

Neatt  pf  Hit. — -Upon  an  *ifltimate  limtlalion 
tcrteotalor's  Mortof  kin:  Held,  that  the  next 
of  kin  at  tbetestator^s  dealli,  and  not  thoseat 
the  time  when  such  ultiaoate  limitation  took, 
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effect,  were  entiUad.   <Where  siter-f  pecific  limi- 
tations a  testator  gave  his  property*  to  his  next 
of  kin,  much  wei^tianottobe  attached  to  that 
which  is  supposed'to  bettheiteslator's  iatenlkai 
in  favour  of  loraieaBBBtpaDBlioular  penons  as  his 
next  of  kin;  for  infinite  variations  may  tain 
place  in  that  class  between  bis  will  and  .his 
death.    It  is  probable  that  a  testator  in  such 
cases  means  to  provide  for  particular. persons, 
and  then  adds^  that  ff  they  fail,  then  the  law 
may  take  its  course.      Seiffetth  v.  BarfAaw/g 
Beav.  370. 
Csses  chad  inibr  judfmeat :  Bridenv.  Hewlett, 
2  Myl.  &  K.  90;  Butler •^.  .Batbneli,  fl.M^ 
&  K.  252  ;  Holloway  t.  HoUow»y,5  Ves.  009^ 
Urqubart  v.  Ua|uhart,  13  ftim.  627. 

UNITARSAIfB,  «8<IUB8T  TO. 

A  bequest  larahe  nsiisisuce  9i  Unitarian 
congregations,  held  to  be  valid,  and  the  tnMt 
directed  to  be  carried  into  esccntion.  Skrewa^ 
bury  V.  Hornby ,  5  Hare,  406. 

VSSTSD   BBOmST. 

Gift  ooer.— A  testator  gave  his  real  and  per- 
sonal estate,  after  paying  four  annuities,  to  one 
for  life,  and  afterfais  death  he  directed  his  per- 
sonal and  the  produce  'Of  his  Tsal  estate  to  be 
divided  amongst  the  cbildfon  of  A.  iivii^.ait 
the  testator's  death,  when  the  youngest  at^ 
tained  21,  if  the  annuitants  should  be  then 
dead ;  but  if  not  then  his  trustees  were  eithar 
to  in¥eat  it,  4nd  pay  .and  apply  tiie  residue  lof 
the  income  to  the-maitttenBBse,  &c.  of  the  chi^ 
dren,  according  to  their  disesetion,  or  accum»- 
iafte;  rSuohficaimuialMOS  to  be  paid  after  the 
death  of  the  surviving  annuttante,  with  the  tirr- 
gioal  sharea.  There  was  a  gift  over  in  the  event 
of  the  death  of  any  ahild  who  should  becoiv 
entitled  to  a  distributive  ahare  before  his  shaie 
became  "  payable.''  One  of  the  children  pre- 
deceased MBL  MnuitMkt.  HM,  nevertheleas, 
that  the  bequeRt  was  vested,  and  that  the  gift 
over  did  not  take  effect.  'Butterworth  v.  Harvey, 
9  Beav.  130. 
See  ••or''  constrwd  "  wd.'* 


B.U8INE88   OF  THE  COUNTS. 


CHAXCi»y  SITTINGS. 

AT  UKCCnM*8  mil. 

WMts  Ctanrtllor. 

Sitiimgiuft€T  Miehatlmat  Term,  1847. 
^     -w^fc  X  J     ^j^^  ^^^  Appeals. 
Tbandaj    ...    2    Appeals. 

FrU»«^  <«  }  (Petition-day)  .  Unofpoted 

Fnfay   ....    9  I     Petitions  knd  Appeals. 


MokW     . 
T«»id^     . 

^fdaeaday 


Ftkkj       . 


;  W 


Appeals. 


^4  Hie  fad  Seal— Appeal  Mo 
•I      tiqps  and  Appeals. 
9    Appeals. 


Satarday  . 
Monday  . 
Tuesday     . 

Wadaesday 

Thursday  . 

Fiiday  .. 

Saturday 
Monday 
Tuesday 


:!•! 


Appeda. 


j^illieSrd  Seal— Appeal  Mo 
(      tions  and  Appeals. 

16    Appeals. 

J  (Petition-day,)   unopposed 
Petitions,  and  Appeals. 


.    .18] 
.    .21 J 


Appeals. 


Wednesday     ,     .  22^  "^f  *^  SeaU-Appeal  Mo- 
^  \      uona  and  Appeala. 


Tbaraday 


C  (General  Petition-day,)  Ln« 
V      aaticCausea  and  Uankr 


10 


A  (Petiiion-day)  nnoppoaafi 
'{     Petitions  and  Appeals.     I 


aatic  Causea  and 
rqpt  Petitions. 
N..B^«— Sucb  days  as  hi*  Lordship  is  occapied  la 
the  House  of  Loads  excepted. 
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AT  THB   nOLLS. 

Wednesday  .  Deo.  1    Motions. 

AT  THB  JVOXCIAI.  COMMITTSS. 

Thursday  .     .    .    S 
Friday        ...    3 


Chaneenf  SUtingi, 


Saturday    • 
Monday 
Tuesday     . 
Wednesdsy 


AT  TBS   ROLLS. 

/pleas.  Demurrers,  Causes, 
Saturday     ...    4^     Further   Directions   and 
(     Exceptions. 

AT  THE  JUDICIAL  COMMITTEl. 

Monday     .    .    •    6 
Tuesday     ...    7 

AT  THB   ROLLS. 

Wednesday    .    .    8    Motions. 

AT  THB  JUDiaAL  COMXITTBE. 

.     9 
.  10 

.  11 

.  IS 
.  14 

AT  THB   ROLLS. 

•  15    Motions. 

AT  TBB  JUDICIAL  COMMITTEE. 


lliursday 
Friday  . 
Saturday 
Monday 
Tuesday 

Wednesday 


Thursday 
Friday  . 


16 
17 


AT  THE   ROLU. 

.  18  )  Pleas,  Demurrers,  Csuses, 
.  «0  >     Further  Directions,  and 
.  21  )      Exceptions. 
.  22    Motions. 

.« C  Petitions    in  the    General 
•'^{      Paper. 
Consent  Causes,  Consent  Petitions  and  Short 
Causes,  on  Saturday,  the  4th  and  Saturday  the  18th 
Decemher,  at  the  sitting  of  the  court. 


Thursdsy 


.  18  )  Pleas,   Demurrers,  Excep- 
.  SO  >     tions,  CauBSB,  and  F1I^ 
.  21 )     ther  Directions. 
.  22    The  4th  Seal— Motions. 

^^  )  (General  Petitiou-da^)  Short 
•  '^  5     Causes,  and  Petitions. 


VUt^lBXittllox  aintgit  Vmc. 


Saturday  . 
Monday  . 
Tuesday  • 
Wednesday 
Thursday    . 


-Ftce-CtRiicellor  of  Snglanti. 

Wednesday     Dec.  1    The  1st  Seal— Motions. 

[Pleas.  Demurrers,  £xcep< 


Thursday 


Friday 

Saturday  . 
Monday  . 
Tuesday  . 
Wednesday 

Thursday    . 


Friday  .    . 

Saturday  . 
Monday  . 
Tuesday  . 
Wednesday 

Thursday   . 


Friday 


4 

7 
8 


tions, 
Dirs. 


Causes,  and  Fur. 


(Petition  -  day,)     Petitions, 
(unopposed    first,)  Short 
Causes,  and  Causes. 
Pleas,    Demurrers,  Excep- 
tions, Causes,  and  Fur- 
ther Directions. 
The  2nd  Seal — Motions. 
Pleas,  Demurrers,  Excep- 
tions, Causes,  and  Fur- 
ther Directions. 
I  (Petition  -  day,)  Petitions, 
,  10  <      (unopposed    first,)  Short 
(     Causes,  and  Causes. 
11)  Pleas,   Demurrers,  Exoep. 
,  ist      tions,  Causes,  and   Fur- 
,  14  j      ther  Directions. 
,  15    The  Srd  Seal— Motions. 

Pleas,    Demurrers,  Excep- 


Wednesday 
Thursday   . 

Friday  •    • 

Saturday    • 
Mondayj    • 

Tuesday     . 

Wednesday 

Thuiaday   . 

Friday  •     • 

Saturday    • 
Monday     . 

Tuesdsy     . 

Wednesday 

Thursday  . 

Friday  .    . 

Saturday     • 
Monday 

Tuesday     . 

Wednesday 

Thursday  . 


Dec.  1 


.16 


( 


17 


tions.  Causes,  and  Fur- 
ther Directions. 
(Petition  -  day)  Petitions, 
(unopposed  firat,)  Short 
Causes  and  Causes. 


)  The  Ist  Seal— Motions  sad 

I      Causes 

(  PHas,    Demurrers,  Excep- 
2  \     tions,   Causes,  and  For- 

(     ther  Directions. 
^S  (Petition-day)  Petitions  and 
^l      Ditto. 

4    Short  Causes  and  Canses. 
6    Bankrupt  Petitions. 

(Pleas,    Demurrers,  Bxoep- 
7<     tions.  Causes,   and  Fur- 

(     ther  Directions. 

8  The  2nd  Seal— Motions. 
(Pleas,    Demurrers,  Excep- 

9  \     tions.  Causes,   and  Fur- 
(     ther  Directions. 

( (Petition-day)  Petitions  and 
'  ^"  I     Causes. 
11    Short  Causes  and  Causes. 
.  13    Bankrupt  Petitions. 

(Pleas,  Demurrers,  Excep- 
.  14  <     tions,  Causes,  snd  Further 

(     Directions. 
,  15    The  Srd  Seal— Motions. 

(Pleas,   Demurrers,  Excep- 
,  16  I     tions,  Causes,  and  Far- 

(     tiier  Directions. 
_  /  (Petition-day)  Petitionssnd 
•  ^^X     Ditto. 

.  18    Short  Causes,  and  Causes. 
.-20    Bankrupt  Petitions. 

S  Pleas,  Demurrers,  Excep- 
tions, Canses,  and  Fur 
ther  Directions. 
.  22    The  401  Seal— Motions. 

(  (Petition  -  day,)    Petitions, 
.  23  \     Short  Causes  and  Bank- 
(     rupt  Petitions. 


Wednesday    Dec.  1 


Thursday  . 
Friday 

Saturday     . 

Monday 
Tuesday    • 

Wednesday 

Thursday  • 
Friday  .    . 


■■'\' 


( The  1st  Seal— Motions  and 
}     Causes. 
Pleas,    Demurrers,   Excep- 
tions,  Causes,    and  Fur 
ther  Directions. 
( Short    Causes,     Petitions 
4  ]     (unopposed     first,)    a°^ 
(     Causes.' 

i  Pleas,   Demurrers,  Exce^ 
^-?     tions.  Causes,  and  Fu^ 

(     ther  Directiona. 
Q  S  The  2nd  Seal— Motions  an 
^  i      Causes. 

Pleas,  Demurrers,  £xce| 
tions,  Causes,  and  Fo! 
ther  Directions. 


Chancery  SUHnffs^^Chtmeery  Cmue  lAsts. 
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Sttnrdaj 

Monday     . 
Tnesdaj.    . 

Wednesday 

Thondty  . 
Fiiday  .    . 


Satardaj   . 

Mondij.  . 
Tuesday    . 

Wednesday 
Tbvrsday  . 


Short    Ctoses,    Petitiona, 
(onoppoied   first,)     and 

Pleu,  Demurrera,  Ezcep- 
tiooB,  Causes,  and   Fur- 
ther Directions. 
^^  (  llie  3rd  Seal— Motiona  and 
#      Cauaea. 
Pleas,  Demarrera,  Excep- 


11 


13 
14 


161 
171 


tiona.  Causes,  and 
ther  Directions. 


Fur- 


S  Short     Cauaea,    Petitiona. 
^unopposed    first,)    and 
Uaoaes. 
^^  I  Pleaa,   Demurrers,  Excep- 
^  •]     tions,   Cauaes,  and  For- 
(     ther  Directions, 


The  4th  Seal— Motions  and 
Causes. 


I  (Petition  -  day)  Petitions, 
t3  <     ^unopposed  first,)   Short 
(      Causes  and  Causes. 


CHANCERY  CAUSE  LISTS. 

After  Michaelmas  Term,  1847. 
AT  Lincoln's  inn. 
9.0TO  Ctanrtllor. 


S.O.G.  Sliup 
S.  0,  Laiacashire 


S.0.1 


{ 


Hod^kinaon 
Ditto 

Allfrey 
i  Wilson 
S.  0.  \  Ditto 
(Ditto 
Nightingale 
^  Whittin^too 
|VViJitam^ 
{Soden 
)  Westbj 
^  Ditto 
Ditto 

I  Ditto 

Cridlaod 

Fraser 

ICuaningbam 
Ditto 
Ditto 
Latrrenee 
/Maxwell 
\  Ditto 
Boyd 
Witts 


f  appeal. 


Taylor,      appeal. 

Lancashire,    do. 

Hodgkinson  ] 

Jackson 

Allfrey,  3  causes  appeal. 

Wilson) 

Ditto    \  appeal. 

Foster  ) 

Goulbam      1  ^ 

Nightingale/^ 

Edwards      I  . 

S  sppeal. 


^do.  pt.hd. 


do. 

do. 

do. 

do. 
do. 


Ditto 

Westby 

Ditto 

Ditto 

Taylor      } 

Ditto         \ 

Lord  Maivbey 

Jones 

Murray     ) 

Hay  ( 

Murray     { 

Ditto         ) . 

Kibbletbwaite  appeal. 

Ditto  do. 

fioyd  do. 

Hyde,  cause  by  order 


Vitt»%tantt\\tx  of  iSngleiiili. 

'UAfl,    OSMVRIICIIS,     CAUSES.    £ZCEPTIONS,      AND 
rOVTHEft     OlRSCTIOiVa. 

Harris  v.  Brunton,  plea. 

^>  0  G.,  Mvcrs  V.  l^Iacdonald,  t  causes. 
I^Vistell  V.  Leslie      )  for.  dirs.  and  exons. 
Ifiwd ».  Ford  3      cause  by  order. 

Aaeroey^eiienil  v.  Grainger,  3  caosea,  pt.hd. 

Hiiei  r.  Moore,  3  cvnses. 

Steward  ».  Forbes. 


Rand  v.  M'Mahon,  far.  dirs. 

S.  O.  Hickson  v.  Mainwaring,  2  causes. 

Carter  «.  Barnard. 

Walah  V.  TroTanion,  3  causes. 

Jsnris  v.  Wardale. 

Sewell  V.  Murray,  otherwise  Clarke,  4  cauaea. 

Smith  «.  Eaat  India  Company. 

Edge  V.  Duke. 

Hodge  V.  Churchward. 

Hitchcock  9.  Jaqoes,  fur.  dirs. 

Ditto  V.  Burt,  cause. 

Cork  V.  Spain. 
'  Smith  V.  Plammer 

Ditto  «.  Smith. 

Hopkinaon  ».  Metaza,  fur.  dira.  and  costs. 

Fanshawe  v.  Walter. 

Clark  V.  Wyburn. 

Wilcocks  V.  Butcher,  ezons. 

Swift  V.  Graxebrook,  ezons.  and  for.  dira. 

Stiles  o.  Guy,  ezons.  2  seta,  and  fur.  dira. 

Cbambera  v.  Siggers. 

Mills  V.  Smith. 

hy,  Foley  v.  Hill 

Lawrence  w.  Vaughan,  fiir.  dirs.  and  cosU. 

Milford  V.  Reynolds,  ditto. 

Barnard  v.  Cutts. 

Hart 'v.  Groves. 

Ford  V,  Walker 

Leaf  V  Patch. 

Forbea  v.  Herring 

Whitehead  v.  Parker. 

Knott  V.  Prier. 

Knott  V.  Cottee. 

Moyle  V.  Borlaae. 

Low  9.  Gravea. 

Bromley  v.  Loton. 

Bownaaa  v.  Abbott. 

Hammett  v.  Turner,  fur.  dirs.  and  costs. 

Ditto  V.  Ditto,  suppl.  bill. 

Rowland  v.  Morgan. 

Edwards  v.  Joynson. 

Ditto  V.  Jackson. 

Lewis  V*  DsTids. 

Morgan  V.  Daviea. 

Quisted  o.  Mitchell. 

Laabrooke  t;.  Smith   I 

Browne  v.  Ditto.       f 

Gilbert  v.  Hodgkias  ) 

Ditto  V.  Miller  \ 

Short,  M'Adam  v.  Smith. 

Lewis  o.  Smith. 

Robinson  v,  Robinson. 

Seymour  v.  Hamilton. 

Sowerby  ».  Gutteridge.  • 

Payne  ».  Wrench  J 

Milbarn  v.  Woodcock  \  fur.  dirs.  and  costs. 

Ditto  0.  Baker  ) 

Hobhouse  v.  Bland. 
I  Player ».  Watson)  /.       ..  , 

j  Williams  V,  Ditto  J  '^"'-  ^'"-  ""^  ««««»• 

Blackman  v.  Light. 

Rackham  v.  Siddall. 

Maddison  v.  Cbappell,  2  causes. 

Cbowns  V.  Sharps,  fur.  dira.  and  coats. 

Jones  V,  Foulkes,  ditto. 

Bennett  v.  Wooddall. 

Short,  Agnew  «.  Fielder. 

Earl  of  Balcarraa  v.  Johnson,  ezons. 

23rd  Dee,  Moseley  v.  Baker. 

Short,  Pargeter  ».  Pargeter,  2  causes. 

Short,  Ames  v.  Burdon 

Bridges  v.  Hinzman. 

Short,  Poole  v,  Bott. 


J 
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'ffiBt^nmtAUvmmmt 


dirs ,  costs,  and 


GAUSBS,  FURTHER  DIRICTIOMS,  M9t>  EXCRPTrOM. 

5. 0.  Soho6eld  v.  Calhusc.  «; 

^  ^  r«FRBbir«^^GDRBtaU«. 
a.  u.^  jjjjj^  ^  SturgM. 

Shaw  V.  Sykes. 

£(uU  T.,  Bull  V.  Bonfield. 

Nott  o.  Nott. 
5  Glorer  v.  East. 
I  Ditto  V.  Ditto. 
J  Butter  V.  Vernon      )      fur. 
\  Harward  v.  Butter     ) 

Scott  V.  Davis. 

6th    f  JlMorn9fG9n,>9,QnAmeA 
Dtc.  [Ditto V.  Ditto  J 

Rocke  V.  Cooke 

Leyson  9.  Frees. 

Thomas '«.  .ThoiMS. 

Pearson  «.  Ooiilden 

Ditto  V.  Beck. 

Ditto  V,  Hulme. 

Ditto  D.Oldham. 

Dobson  9.  HsRuthoiu 

10th  Dee,,  WhOlford  v.  Mooffe. 

MocattR  9.  Varicas. 

6th  Dec,  Williama  v.  Peel,  2  caMss. 

6th  Dec,  Burt  9.  Braddon. 

6th  Dec,  Fleming  v.  Carlyle. 

6th  Dec,  Knight  v.  Cawthorn 

6th  Dec,  Rowe  v.  Hole. 

iSth  Dec.,  Du  Val «.  Borrodaile. 

6th  Dec,  Bycroft  9.  Norton. 

6th  DeCf  Sampson  v,  Hawkins. 

Sth  Dec,  Weald  v,  Dixon. 

lOlh  Dec,  Stopford  v.  Keily. 
lOth  i  Vincent  v.  Hart         > 
Dec  \  Ditto  V.  Hiobelevn  >( 

Hth  Dec^  Wren  v,  BMdley. 

'*6th  Dee  ,  Lazarus  «.  Colbesk. 

17th  Dee^  Davies  v.  Thorns. 

Goodman  v.  Goodman,  exons. 

ftOth  Dec,  Batson  v.  Foot. 

t^h  Dec,  Emanuel  v.  Emanael. 
24th  { Clarke  v.  Clarke      I 
Dee,  \  Ditto  v,  FiUroy .    S 

7th  Jan,,  Wells  v.  Bourd91ion, 

Short,  Hodges  «.  Eyre. 

Parker  0.  Peet.  fur.  dirs*   and  costs. 

Short,  Culledge  v.  Bavin. 

Moxhay  ▼.  Inderwick,  exons. 

Goodman  v,  Goodman,  exons.  5  sets* 

Brookman  v.  Whitehouae. 

Short,  Hughes  «.  Brigstoeke. 

Hilhouse  v.  Hilbouse. 

Holaes  v,  Fisher,  far.  dins,  and  cosU, 


CAUSES,  FURTHBifciDfllEOTiaftS,  AND  EXCBPTKnCS. 

Hit,  T,,  Attorney-General  ».  Ward. 
To  fix  i  Moor  9.  Vardon,      ) 
a  day  {  Ditto  v.  Lachlan.      ( 

{Harvey  v.  Towell,  )      fiir.  dirs.  sad 
Ditto  v.'Gurney,     j  coste. 

Ditto  V.  Towell,  suppl.  bill. 
S.  0.,  Parsons  V.  MunU,  pLhd. 
Mil.  T„  Clementi  «.  Fielding. 
S,  0.,  East  V.  Hoare. 
Att-General «.  Johnson. 

i  Robertson  v.  Southgate   I 
Harmer*.  Ditto.  i 

Holland  «.  Mellersh. 
Ling  9.  Harrison. 
Angle  V.  Wright. 


^Bapenditfc  t.  Jnim^.  J  csnaei. 
Nichols  9.  Meckny. 
Roek  V.  CaUen. 

lit  Dec,  Eitch  «.  Weber,  ekOM.  pt.  hd. 
Ut    {  Fitch  0.  Weber         )  ^^^^^    ^.  vi 
Dec.  I  Ditto  9.  Chrirtian      {  *""•  P**^*'* 
Filher  v.'Fidier,  S-emoBes. 
Chinnock  9.  Braom. 

:kst  D«c.,  Tbaieher  9.  Lmnbert,  fur.  dirs.  &  coaU. 
JM  Dec,  Roiigmi  «.  Newill,         ditto. 
Gaskellv.oHohnes,  ditto. 

Sbert^  Brown  9.  Vernon. 
Wh  Doc,  MoDMr  cBack. 
Ingersoll  9.  Kendall.  « 

Wliite  V,  Pearce. 
Edwards  9.  Ho4ges.  fur.  dfrs.^nd  costs. 

SWestwood  V,  WeStwood   J  ^.,._ 
Ditto  9.  Callum  J  *""®* 

|EIHott9.Lyne         ?         ^j^, 
(  Ditto  9.  Symons,      S 
Brow^  9.  Reed,  ditto. 


co» 

fMONI 

AW  SITTINGS. 

icr  of  Vicmi. 

J/lsr  Muhmlma$  Terw^  1847. 

IN    MIDnLESRX. 

Friday.    . 

Nov.  S6    Common  Juries. 

^i   Customn    and  Common 
'    '^^l                 Juries. 

Saturday     . 

Monday 
Tuesday     . 

.    ,  29\  Excise     and     Common 
.    .  SOj         Juries. 

Wednesday 

Dec.  1  ) 

Thursday    . 

.    .    9    Common  Juiies. 

Friday  .     . 

.     .    3 

Saturday . 

.      .     4 

Monday     . 
Tuesday    . 

.     .     6 

.     .    7 

Special   Juries. 

Wednesday 

.     .     B 

Thursday  . 

•    •    »j 

nr  LOMooN. 

Friday .     . 

Hac    10  J   Adjournment  Day,  Com- 
^^'^^\              mon  Juries. 

Saturday     . 

.    .  11' 

Monday      . 

.    .  15 

Tuesday     . 

.    .  14  r  Common  Juries. 

Wednesday 

.    .  15 

Thursday    . 

.    .  16) 

Friday  .      . 

.    •  17^ 

Saturday    . 

.     .  18 

Monday     . 
Tuesday     . 

.     .  SO 

Special  Juries. 

Wednesday 

.    .  «« 

Thursday  . 

.     .  «3/ 

The  Court  wUl  Sit  at  10  o'clock. 

Common  V^taM* 

This  Court  will,  on  Monday  the  6th  day  of  De^ 
cember  next,  and  three  {blowing  daja,  hold  SittingSi 
and  will  proceed  in  disposing  of  the  business  no« 
pending  in  the  Pajp^r  of  New  Trialst  comroendnj 
with  die  New  Trials  in  Middletex  and  Londmi,  vai 
will  aJao  proceed  to  give  judgment  in  certain  of  th| 
matters  standing  oyer  for  the  oonaidenUion  of  tbi 
Court. 

[This  arrangemeAt  wis  mentioned  last  week,  ] 
79.  See  as  to  the  Queen's  Bench,  p.  104,  and  £a 
chequer,  p.  76,  arUe,] 


DIGEST,    AND   JOURNAL    OF    JURISPRUDENCE. 


SATURDAY,  DECEMBER  11,  1847. 


asita 


'  Quod  xnagis  ad  KOS 


Pei-tinet,  et  nesdre  malum  est,  ogitamus." 

HORAT. 


TAXES  ON  THE  ADMINISTRATION) 
OF  JUSTICE. 

TETO  IX  COVRTS  OP   LAW    AN»    EaXJITY. 

The  first  result  of  the  labour  of  the  com- 
mittee of  last  Session,  appointed  by  the 
House  of  Commons  to  inquire  into  the  fees 
tAken  in  (he  courts  of  law  and  equity,  has 
just  been  published.  The  report  itself  is 
nothing.  The  fact  that  the  parUaihent  was 
about  to  break  up  when  the  taking  of  evi- 
dence terminated,  sufficiently  accounts  for 
its  defectiveness.  But  the  materials  for  a' 
report  are  there,  and  no  one  can  exaggerate 
their  importance.  They  make  out  a  full 
justification  of  the  strong  opinion  we  have ' 
ibr  years  entertained  against  the  taking  of 
any  fees  from  suitors  for  official  business 
transacted  in  the  courts.*  It  would  be  dif- 
ficult, indeed,  to  find  any  justification  for 
the  exaction  of  official  fees  in  courts  of 
jastice.  The  State  claims  the  right  to  de- 
fide  all  disputes  between  its  subjects.  For 
the  sake  of  the  public  peace  it  will  not  allow 
^.  to  take  the  goods  of  Z,  to  satisfy  a  debt 
which  Z.  owes  him.  ^.  must  come  to  a 
court  of  justice,  and  the  officers  of  the  court 
pust  perform  this  task  ; — the  private  man 
ij  not  to  be  entrusted  with  the  exercise  of 
«a  authority  so  likely  in  his  hands  to  give 
nse  to  family  feuds  and  local  seditions.  The 
•Mate,  therefore,  claims  this  as  its  own  ex- 
fioave  and  incontestible  right.  Nay  more, 
^  punishes  the  subject  who  in  any  way  in- 
^•ugcs  on  its  prerogative.  Tlie  subject 
-5st  become  a  suitor,  if  he  desires  to  en- 
^^fcc  a  right,  or  to  obtain  compensation  for 


*  Ante,  vol.  26,  p.  117,  et  passim. 
Vol.  XXXV.  No.  1,031. 


a  wrong.  tVhy  should  he  be  taxed  for  doing 
that  which,  for  its  own  purposes,  the  State 
compels  him  to  do.  The  claim  of  the  State 
to  institute  courts,  and  to  compel  all  litigants 
to  enter  their  precincts,  is  absolute, — it  is  a. 
claim  made  by  the  State  in  the  assertion  of 
its  corporate  ^periority  over  any  one  of 
the  individuals  who  compose  it.  To  deny 
the  authority  of  the  State  Courts  is  sedi- 
tion :  to  resist  their  decrees  rebellion.  The 
State  insists  that  it  shall  be  so. 

We  do  not  mean  to  deny  that  the  State 
has  a  good  reason  for  insisting  on  its  para- 
mount authority  in  this  manner.  Without 
the  existence  of  such  an  authority,  men 
would  be  in  a  constant  state  of  confusion 
and  turbulence.  Government  exists  for  two 
purposes, — to  maintain  regularity  and  safety 
both  of  person  and  property  among  its 
subjects  at  home,  and  to  protect  both  their 
persons  and  property  abroad.  By  tacit  con- 
vention, every  man  in  a  civilised  State  gives 
up  his  right  to  private  warfare  in  his  own 
country  and  abroad,  because,  in  each  in- 
stance, the  State  to  which  he  belongs  under- 
takes to  do  all  that  justice  requires  for  his 
sake.  A  government  that  did  not  attempt  duly 
to  discharge  this  undertaking  would  forfeit  aU 
lawful  claim  to  the  obedience  of  its  subjects, 
and  society,  in  the  country  where  such  a 
case  occurred,  would  be  dissolved,  and  its 
elements  must  be  reconstructed.  By  what 
right  is  it  that  the  State  requires  a  man  to 
pay  it  for  discharging  this  its  first  and  most 
imperative  duty  ?  So  far  as  the  protection 
of  the  subject  when  abroad  is  concerned,  it 
makes  no  such  claim  upon  his  purse, — ^why 
should  it  do  so  in  the  case  of  his  protection 
at  home?  If  his  ship  was  captured  by  a  pirate 
in  some  distant  sea,  the  government  would 
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not  only  not  charge  him  the  pay  and  pen- 
sions of  oiticers  and  crew,  and  the  wear  and 
tear  of  a  State  veisel,  which  happened  to  he 
on  that  distant  sea  and  recaptured  his  ship, 
but  would  actually  go  to  the  heavy  expense 
of  sending  out  such  a  vessel  to  effect  the  re- 
capture, or  at  least  to  punish  the  pirates  who 
had  robbed  him.  Why  should  the  State  do 
this  without  charge  to  the  merchant,  and 
yet  charge  with  heavy  expenses  the  same 
merchant  who,  to  get  back  his  property 
from  a  private  wrong-doer  at  home,  asks  the 
assistance  of  a  court  of  justice  ?  What  con- 
ceivable difference  is  there  in  principle  be- 
tween the  two  cases,  that  in  the  one,  the 
complaint  of  the  individual  should  put  the 
State  to  a  great  expense  without  his  being 
individually  taxed  with  one  farthing  of  it, 
while  in  the  other,  though  the  State  incurs 
no  additional  charge  from  his  individual  act, 
his  complaint  should  be  made  to  entail  on 
him  heavy  official  expenses,  such  as  may 
make  him  pause  before  he  determines  to 
seek  for  justice,  and  almost  ruin  him  should 
he  resolve  on  doing  so. 

The  defence  of  the  present  practice  of  de- 
manding official  fees  from  the  individual 
suitor,  cannot,  in  fact,  be  put  upon  the  ground 
of  reason  or  justice.  No  distinction  exists  in 
principle  between  the  two  cases  we  have  de- 
scribed. In  each  the  pri\ate  individual  is 
entitled,  as  of  right,  in  virtue  of  his  general 
contributions  to  the  support  of  the  govern- 
ment, and  of  the  obedience  which  he  renders 
to  its  authority,  to  obtain,  free  of  cost,  its 
interposition  for  his  protection.  And  in 
rendering  that  protection,  the  State  gains 
for  itself  dignity  and  power, — it  maintains 
its  own  supremacy,  adds  to  the  property  and 
prosperity  of  the  country,  and  consequently 
to  its  own  wealth  and  power,  and  secures  the 
obedience  of  the  subject  by  appearing  to 
give  him  due  value  for  yielding  it.  The 
system  which  now  exists'  is  only  tolerated 
because  it  is  old,  not  because  it  is  either 
reasonable  or  just.  Its  origin  was  corrupt 
and  tyrannical;  its  continuance  is  unwar- 
rantable. In  ancient  times,  when  chieftains 
claimed  the  right  to  administer  justice 
among  their  tenants,  it  was  soon  found  that 
the  establishment  of  officers  added  to  the 
dignity,  strength,  and  safety  of  their  chief, 
and  offices  were  created  to  enable  him  at 
once  to  provide  for  hungry  favourites  and 
to  secure  interested  sui)porters.  There  is 
good  reason  to  believe  that  ices  of  office  first 
arose  from  gratuities,  given  by  rogues  who 
desired  to  do  wrong  with  impunity,  or  by 
trembhug  suppliants,  who,  except  through 
the  favour  ot  a  great  m  'n's  minion,  h*id  no 


hope  of  justice.^  These  fees  have  been  miil- 
tiphed  in  more  modem  times  as  the  means 
of  providing  for  hangers-on  of  the  great,  and 
many  offices  exist,  the  needfulness  or  the  use- 
fulness of  which  not  the  most  astutely  ingeni- 
ous man  can  pretend  to  discover.    Indeed, 
in  some  cases,  the  acts  required  to  be  done 
in  a  court  of  justice,  in  order  that  fees  may 
be  levied  in  respect  of  them,  are  in  them- 
selves impediments  in  the  way  of  a  speedy, 
simple^  and  effective  administration  of  the 
law.     We  could  give  numerous  proofs  of 
this.     These  acts  afford  no  check  against 
fraud  or  injustice,  and  sometimes  create  so 
much  perplexity,  that  the  interests  of  justice 
suffer,   and  serious  wrong  is  perpetrated. 
Let  us  see  what  an  experienced  practitioner 
thinks  of  them.   Mr.  E.  W.  Field,  an  eminent 
solicitor,  and  a  gentleman  in  no  way  severely 
opposed  to  fees  or  large  official  incomes,^  is 
asked,  (Q.  442,)—"  Did  not  that  system  of 
taking  out  warrants    [from   the   Master's 
office]  originate  with  the  parties  who  used 
to  take  the  fees?"     Mr.  Field  answers  :— 
"  The  whole  system,  not  of  warrants  merely, 
but  of  the  entire  Chancery  practice,  origi- 
nated upon  a  plan  which  divided  the  fees 
for  the  emolument  of  the  officers  in  such  a 
way  as  would  be  most  likely  to  make  the 
officers  do  the  work.   The  absurd  cumbrous- 
ness  of  the  practice,  and  its  needless  pro- 
cesses were  attributable  to  the  origin  you 
allude  to,**      No  one  acquainted  with  the 
practice  will  deny  the  truth  of  this  remark. 
The  scandalous,  because  needless,  expense 
of  bills  of  revivor  and  supplement  when  any 
one  of  numerous  plaintiffs  or   defendants 
happens  to  die,  is  attributable  to  this  CAUse, 
and  so  are  many  other  things,  both  at  law 
and  in  equity,  which  strike  the  suitor  with 
terror  and  the  practitioner  with  regretful 
shame.     It  will  be  our  task  to  go  through 
a  catalogue  of  these  vexations.     We  are  of 
the  profession,  and  feel  the  deepest  interest 
in  its  honour  and  prosperity.     Both  are  in- 
juriously affected  by  these  fees   of  office. 
W^hen  so  much  is  paid  for  what  is  needless, 
little  remains  for  what  is  needful.      The 
honest,  arduous,    anxious    labours   of  at- 
torneys, barristers,  and  solicitors,  are,  in 
many  instances,  but  ill  remunerated,  while 
the  official  who  does  nothing   but   what  is 


^  Lord  Chief  Justice  Hale,  in  his  golden  rules 
for  a  judge,  expressly  speaks  of  this  shameful 
practice  as  existing  in  his  day,  and  declares  his 
intention  not  to  be  bribed  directly  by  presents 
to  himself  nor  indirectly  by  presents  to  liis 
sen'ants. 

«  See  his  pamphlet  on  Compensation  to  tlie 
holders  of  abolished  offices.* 
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merely  forma],  who  needs  no  professional  will,  probably,  soon  re-enter  the  house,  and 


education,  who  has  had  no  struggle  for  a 
clumce  of  success,  and  who  neither  knows 
the  parties  nor  cares  what  may  be  the  result 
d  the  suit,  receives  a  large  and  a  certain 
profit.    The   Baconian   axiom,  that  great 
puns  require  to  be  paid  by  ereat  pleasures, 
is  in  this  winr  disregarded,  if  not  reversed  in 
the  law.    The  toiling  practitioner  suffers 
the  pains ;  the  calm,  undisturbed,  and  un- 
needed  official  enjoys  the  pleasures.     Let 
us  not  be  supposed  to  object  to  officials  as 
sach.    They  are  of  us  and  ours.     Where 
they  have  real  duties  to  perform,  and  where 
their  offices  have  been  created  to  advance 
the  interests  of  justice,  no  one  more  re- 
joices to  see  them,  no  one  less  grudges  them 
their  honourable  emoluments.     But  their 
emoluments  should  come  from  the  public 
/imds  and  not  from  the  individual  taxation 
of  the  unfortunate   suitor.      In  some  in- 
stances,  we  would  increase  their  numbers 
and  not  be  niggardly  of  their  pay.   And  the 
people  at  lai^  are  of  our  opinion.     Where 
workia  reqnired  to  be  done,  John  Bull  never 
denies  that  it  ought  to  be  done  well  and  to 
be  iihenlly    remunerated.      But   he  does 
object  to  offices  created  merely  to  tax  him 


can  then  devote  himself  to  the  official  fees 
demandable  at  common  law.  It  is  of  ad- 
vantage that  the  inquiry  into  each  branch  of 
the  question  should  be  conducted  by  a  gen- 
tleman pecuUarly  acquainted  with  that 
branch.  There  is  less  liabihty  to  mistake, 
smaller  danger  of  unsatisfactory  yet  puzzling 
answers,  and  greater  chances  in  favour  of 
the  completeness  and  exactness  of  the  in- 
quiry and  of  a  ha{)py  result  to  be  antici- 
pated from  it.  The  period  for  mak- 
ing a  court  of  justice  a  source  of  profit 
to  the  governing  power  has  gone  by.  The 
administration  of  justice  must  be  purified 
from  the  blot  which  that  system  has 
marked  upon  it,  and  every  trace  of  that 
ancient  practice  which  originated  in  the 
corruption  of  the  judges,  and  extended  from 
them  to  the  officers  of  their  courts,  must 
be  removed.  The  officers,  like  the  judges, 
perform  a  duty  for  the  pubUc,  and  must  be 
paid  by  the  public.  All  the  property  in  the 
empire  receives  an  increased  value  from  the 
security  which  the  protection  of  the  law 
affords  to  it;  and  the  indindual  who  has  to 
exemplify  the  value  of  that  protection  by 
becoming  a  suitor  in  the  courts  is  rather  to 


for  the  benefit  of  favoured  sinecurists.  He  |  be  pitied  than  taxed  for  his  misfortune 
carries  his  sound  commercial  ideas  into  poli-.  The  rest  of  the  community  receives  the 
tics  and  law,  and  while  properly  estimating :  benefit  of  his  trouble  and  anxiety.  The  de- 
^pod  services,  is  Uttle  inclined  to  favour  de- 1  cision  in  the  case  of  A.  v.  Z.  saves  the 
mands  on  his  purse  for  that  which  is  need-'  other  letters  of  the  alphabet  from  incurring 
less  and  useless.  It  is  to  be  feared  that  the  i  the  risk  and  annoyance  of  a  lawsuit  for  a 
evidence  before  this  committee  shows  that  similar  cause,  and  the  public  reap  a  solid  ad- 
demands,  not  merely  needless  and  useless,  |  vantage  from  the  sufferings  of  the  Utigants. 
bat  actually  injurious,  are  sometimes  made ,  It  is  too  much  to  impose  on  them  a  double 
^n  him.  It  is  against  these  that  the  j  taxation  as  subjects  and  as  litigants,  when 
eoantiy  protests  ;  it  is  against  these  that  1  their  neighbours  who  gain  the  benefit  of 
the  interests  of  the  profession,  as  well  as  of  their  litigation  are  taxed  in  only  one  of 
the  public,  are  ranged ;    and  the  resolution ,  those  characters. 

for  their  remoTal  will  not  be  rendered  the  I . 

less  strong  by  the  fact,  that  they  exist  not 
merely  in  defiance  of  the  general  interest  of 
the  public,  but  to  the  oppression  of  the  indi- 
vidoal  suitor, — that  they  operate  to  make 
the  administration  of  justice  cumbrous,  slow, 
ttid  expensive,  and,  in  many  instances, 
prevent  the  injured  man  from  drinking  at  its 
■bontain,  or  turn  what  ought  to  be  its  pure, 
vbolesome,  and  refreshing  stream,  into  a 
current  of  poison  and  death. 

On  the  motion  of  Mr.  Romilly  anew  com- 
mittee has  been  appointed.  From  the  com- 
pontion  of  the  committee  it  would  appear 
that  Mr.  Romilly  intends  to  confine  its 
labours  to  oiiicnal  fees  in  courts  of  equity, 
b  is  as  well  that  he  should  do  so.  Mr. 
Watson,  who  with  so  much  ability  and  dis- 
CRtion  conducted  the  inquiry  last  session, 


IMPRISONMENT    OF    SMALL 
DEBTORS. 

The  committee  of  the  Society  for  effect- 
ing an  Amendment  of  the  Laws  relative 
to  Bankruptcy  and  Insolvency,  point  in 
their  report  with  evident  satisfaction,  and 
as  a  great  achievement,  to  the  provision 
which  they  caused  to  be  inserted  in  the 
Small  Debts  Act,  (8  &  9  Vict.  c.  127,)  Mid 
which  provision  was  afterwards  embodied 
in  the  County  Courts  Act,  (9  &  10  Vict.  c. 
95,)  authorising  the  imprisonment  of  small 
debtors  for  a  period  not  exceeding  forty 
days.  The  committee  in  their  report  (oa/e, 
p.  81,)  describe  this  provision  as  giving 
"  the  power  to  imprison  for  debts  under  20t, 
which  had  been  contracted  in  fraud,  wilful 
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extravagance^  or  improvidence;  such  im- 
prisonment not  operating  as  a  release  of  the 
debt."  The  principle  embodied  in  the  pro- 
vision, in  its  present  results  and  future  con- 
sequences, is  thus  enthusiastically  ex- 
tolled :— 

"  Your  committee  can  hardly  exaggerate  the 
value  of  the  principle  thus  admitted  and  le- 
galized.   They  consider  it  ike  turning  point  in 
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its  extension  in  the  enactment  alluded  to, 
and  if  that  provision  was  merely  as  de- 
scribed by  the  committee,  it  would  be 
much  less  objectionable  than  its  present 
operation  proves  it  to  be.  The  terms  of  the 
enactment,  as  contained  in  the  1st  section 
of  the  Small  Debts  Act,  are  as  follow  :— 

''  And  it  shall  be  lawful  for  auch  commis- 
siouer  or  court  to  make  an  order  on  the  said 


the  process  of  legislation :    men  are  to  be  |  debtor  for  the  payment  of  his  debt  by  instal- 
ijunished,  not  because  they  are  in  debt,  or  be-  |  ments  or  otherwise  :  and  in  case  auch  debtor 
cause  they  cannot  pay,  but  because  they  have  I  shall  not  attend  as  required  by  the  said  sum- 
been  guilty  of  acts  w&ful  and  mischievous,  by  ;  mons,  and  shall  not  allege  a  sufficient  excuse 
which  the  security  of  commercial  property  is  i  for  not  attending,  or  shall,  if  attending,  refuse 
midangered,  lost,  or  annihilated,  and  society  at  |  to  disclose  his  property,  or  his  transactions 
large  harassed   and    baffled    in  the  needful ;  respecting  the  same,  or  respecting  the  con- 
transactions  of  commerce.     This  great  prin-  j  tracting  of  the  debt,  or  shall  not  make  answer 
ciple  thus  established,  and  further  acknow-   thereof  to  the  satisfaction  of  the  commissioner 
ledged  by  the  County  Courts  Act,  it  is  the .  ©r  court,  or  shall  appear  to  such  commissioner 
object  of  your  committee  to  extend  (by  regula-  ( or  court  to  have  been  guilty  of  fraud  in  con- 
tions  of  wholesome  stringency)  to  the  whole ,  tracting  the  debt,  or  of  having  wilfully  con- 
Law  of  Debtor  and  Creditor,  and  to  apply  tracted  it  without  reasonable  prospect  of  being 
with  scrupulous  regard  to  justice  to  all  insol-  able  to  pay  it,  or  of  ha\nng  concealed  or  made 
vents  who  may  wilfully  become  so ;   and  it  is  away  with  his  property  in  order  to  defeat  his 
their  full  belief,  that  if  such  provisions  were  creditors,  or  if  he  appears  to  have  the  means 
extended,  a  rapid  and  decided  improvement  in ,  of  paying  the  same  by  instalments  or  other- 
the  habits  and  opinions  of  the  mercantile  class  wise,  and  shaU  not  pay  the  same  at  such  time 
would  result,  and  that  those  periods  of  com-  as  the  commissioner  or  court  shall  order,  then 
mercial  ruin,  which  destroy  the  many  innocent  in  any  of  the  said  cases  it  shall  be  lawful  for 
with  the  few  guilty,  would  prove  less  frequent  such  commissioner,  or  other  i)residing  officer 
and  severe,  and  in  the  end  cease  altogether."       of  such  court,  to  order  such  debtor  to  be  com- 
Now,  without  disparaging  the  intentions '  J"*"^^^^'-  anytime  not  exceeding  forty  days 
of  the  committee,  or  u^de^ating  their  ex- . '«  '^"^  ^^™"»°"  »*^^'    ^'' 
ertions,  we  must  be  excused  if  we  decline  |     It  will  immediately  be  perceived,  that  the 
to  concede  to  them  the  glory  they  seem  so  power  of  imprisonment  conferred  by  this 
ready  to  claim  for  themselves,  of  establish-  \  section  is  not  restricted,  as  the  committee 
ing  for  the  first  time  by  legislative  enact- 1  appear  to  suppose,  to  debts  "  contracted  in 
ment  a  principle  of  undoubted  importance,  fraud,    wilful    extravagance,    or    improvi- 
The  principle  to  which  they  refer  in  such  i  dence."     A  debtor,  not  attending,  and  not 
eloquent    language,    has    been    embodied  j  alleging  a  sufficient  excuse  for  attending 
in  several  successive  insolvent  statutes,  and :  when  summoned,  or  a  debtor  who  appears 
has  been  constantly  acted  upon  by  those  to  have  the  means  of  paying  his  debt,  and 
who  administer  that  branch  of  the  law,  long  shall  not  pay  the  same  at  the  time  ordered, 
before  the  society  represented  by  the  com-  j  is  placed  in  the  same  category   with  the 
mittee  was  thought  of.*     The  origin  of  the  fraudulent  or  improvident  debtor.       This 
principle,  however,  is  less  important  than  |  provision  has  been  in  operation  since  the 

!  month  of  August,  1845.     Many  hundred 


'  The  present  Insolvent  Act,  1  &  2  Vict,  c. 
110,  8.  78,  pro\ndes,  that  if  it  shall  appear  to 
Ae  court  that  any  petitioner  "  shall  have  con- 
tracted any  of  his  or  her  debts  fraudulently,  or 
by  means  of  a  breach  of  tmst,  or  by  means  of 
faUe  pretences,  or  without  having  had  any 
reasonable  or  probable  expectation  at  the  time 
when  contracted  of  paying  the  same,  or  shall 
have  fraudulentlv  or  by  means  of  false  pre- 
tences obtained  tne  forbearance  of  anv  of  his 
debts  bjr  any  of  his  creditors,  or  shall  nave  put 
any  of  his  creditors  to  any  unnecessary  expense 
by  any  vexatious  or  frivolous  defence  or  delay, 
to  any  suit  for  recovering  any  debt  or  sum  of 
money  due  from  such  prisoner,"  <cc.,  he  may, 
be  remanded  to  prison  for  a  period  not  exceed-' 
uig  two  years. 


persons  have  been  imprisoned  under  it,  in 
the  various  gaols  throughout  tlie  kingdom, 
against  whom  there  was  no  imputation  of 
fraud  or  improvidence.  In  practice  the 
course  of  procedure  was,  to  call  upon  the 
debtor  to  state  how  he  was  prepared  to  pay 
the  debt  ?  If  the  answer  was  aatis&ctory 
to  the  creditor,  an  order  was  drawn  up  by 
consent  to  pay  at  the  periods  and  in  the 
proportions  specified.  If  the  answer  was 
not  satisfactory,  the  commissioner,  or  other 
presiding  officer,  inquired  what  amount  the 
debtor  was  earning,  or  what  income  he  had, 
and  made  an  order  with  reference  to  the 
information  thus  acquired,  for  payment  of 
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the  debt  "  by  instalments  or  otherwise. 
In  either  CTent,  if  the  debtor  was  unable  or 
unwilliDg   to  pay  the  instalments   at  the 
periods  specified,  he  was  liable,  at  the  in- 
stance of  the  creditor^  to  be  thrown  into 
prison  for  forty  days.     The  records  of  the 
Court  of  Bankruptcy  will   show,  in  how 
many  instances   debtors  have  been  com- 
mitted to   prison  for  non-payment  of  the 
instalments  ordered  by  the  commissioners, 
and  in  how  few  cases  there  has  been  a  com- 1 
znitznent  for  fraud  or  improvidence.     The, 
committee  are  mistaken,  therefore,  when,  in ' 
alhiding  to   this  provision,  they  say,  men 
are  pimished  under  it,  "  not  because  they  , 
are  in  debt,  or  because  they  cannot  pay, 
hut  because  they  have  been  guilty  of  acts  i 
wilful  and  mischievous."     Practically,  they  | 
are  punished  because  they  have  incurred 
debts  which   they  cannot  pay;    and  the 
punishment    is    rather  of   a    severe    cha- 1 
nurter.    It  is  now  notorious,  that  persons ' 
committed  to  prison   under   the  provision . 
libove  cited — ^\%hich  is  to  introduce  such  a 
happy  revolution  in  our  commercial  habits , 
— ^TC  subjected  to  the  same  prison  disci-' 
pfinc  and  regimen  as  convicted  felons  :  and 
after  imprisonment  for  forty  days  under: 
such  circumstances  has  been  endured,  the 
debt  is  not  satisfied,  and  the  debtor  may  be , 
a  second  or  a  third  time  imprisoned  for  the ! 
same  period. 

Now  assuming,  and  we  do  so  merely  for 
the  sake  of  putting  the  proposition  which 
follows,  that  the  principle  embodied  in  this 
enactment  is  a  just  principle,  and  that  the 
punishment  infficted  on  debtors  who  are 
ordered  to  pay,  and  do  not  pay,  is  not  un- 
duly severe,  why,  we  ask,  is  the  law  appU- 
cable  only  to  cases  where  the  debt  does  not 
exceed  20/.  ?  If  a  creditor  who  has  ob- 
tained a  juclg:ment  for  less  than  201.  is  en- 
titled to  punish  his  debtor  under  any  cir- 
cnmstances,  why  not  the  creditor  who 
obtains  a  judgment  for  2,000?.,  or  200?.,  or 
21L  ?  Is  the  selfish  spendthrift,  who  en- 
joys a  course  of  reckless  extravagance  at 
the  expense  of  others,  or  the  man  of  busi- 
ness, who  keeps  up  a  fine  establishment, 
and  deliberately  spends  year  after  year  twice 
ftsmuch  as  his  capital  and  his  profits  will 
«lmit,  to  be  treated  with  more  considera- 
tion and  lenity  than  the  man  who  has  judg- 
ment signed  against  him  for  a  debt  not  ex- 
ceeding 20/.  ?  No  man  possessed  of  pro- 
perty which  can  be  turned  into  money,  or 
^ends  to  whose  generosity  he  can  success- 
fofly  appeal,  will  subject  himself  to  incarce- 
rttion  on  the  felon's  side  of  a  prison  when 
this  fearfal  ordeal  is  to  be  avoided  by  pay- 
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ment  of  201.  The  provision,  therefore, 
presses  exclusively  on  the  needy  man  with- 
out property  or  friends.  It  is  peculiarly 
and  emphatically  a  law  for  the  poor  and 
not  for  the  rich,  and  being  a  harsh  and 
severe  law,  it  is  an  outrage  upon  the  spirit 
of  the  British  constitution. 

"We  must  not  be  understood  as  charging 
the  society  of  merchants,  bankers,  and 
traders,  with  being  parties  to  the  severe 
prison  discipline  to  which  offenders  under 
the  Small  Debts  Acts  are  subjected ;  nor 
can  it  fairly  be  imputed  to  them,  that  the 
provision  upon  which  we  have  commented 
is  limited  in  its  operatiqp  to  judgments  for 
debts  not  exceeding  20/.  We  take  it  for 
granted,  those  who  represent  this  society 
would  have  been  bold  enough  to  carry  out 
their  own  principles,  and  if  they  had  been 
permitted,  would  have  framed  the  enact- 
ment so  as  to  render  it  applicable  to  judg- 
ment debts  of  any  amount.  We  would 
fain  hope  that  they  protested  against  trying 
the  experiment  in  respect  of  the  smaU 
debtor,  and  lament  to  find  them  congratu- 
lating themselves  upon  the  establishment  of 
a  principle,  under  the  practical  operation  of 
which  the  poor  man  winces,  whilst  the  gen- 
tleman, or  the  large  trader,  who  becomes 
insolvent,  is  suffered  to  esqape  untouched. 
It  is  putting  even  a  just  principle  in  jeopardy 
to  embody  it  in  a  severe  law,  and  direct  its 
operation  exclusively  against  those  who  are 
helpless  and  destitute  of  resources.  We 
look  for  more  enlarged  views  from  those 
who  undertake  to  improve  and  guide  the 
legislature. 

COURT  OF  APPEAL  IN  CRIMINAL 
CASES. 

We  are  sorry  to  find  Sir  George  Grey 
declining  to  pledge  himself  to  introduce  a 
measure  for  the  estabhshment  of  a  court  of 
criminal  appeal.  The  Right  Hon.  Secre- 
tary admits  there  are  cases  in  which  a  ooart 
of  appeal  might  exercise  a  useful  jurisdie- 
tion,  and  dedares  that  it  would  be  a  great 
relief  to  those  who  preside  at  the  Hone 
Office  to  get  rid  of  the  rcsponaibility  wfaich 
now  devolves  upon  them  by  reason  of  the 
necessity  of  investigating  criminal  cases 
after  conviction ;  but  then,  he  says,  there 
are  difficulties  attending  the  oonBtructkia 
of  a  court  of  criaiinal  appeal  which  are  nn- 
denrated  by  those  who  have  not  considered 
the  subject,  and  he  gives  a  triumphant  ex- 
planation of  certain  individual  cases,  in 
which  peiBons  have  been  convicted  and 
seotenoed  and  afterwards  pardoned^ 'their 


138 


Courts  qf  Appeal  in  Criminal  Casa, — The  Legal  Year-Book. 


innocence  having  been  satisfactorily  esta- 
blished. 

It  is  putting  the  question  on  a  weak 
and  a  narrow  ground,  to  say,  that  the 
cases  brought  under  the  consideration  of 
the  Home  Office  are  as  speedily  or  more 
speedily  disposed  of  than  they  could  be  by 
a  court  of  appeal.  The'  cases  never  brought 
under  the  consideration  of  the  Home  Office 
are  those  in  which,  it  is  to  be  feared,  in- 
justice is  so  often  done,  and  of  the  nume- 
rous applications  made  to  the  Home  Office, 
how  many  are  sufficiently  investigated? 
The  necessity  for  an  application  to  the 
Home  Secretary  is  a  condemnation  of  the 
present  system,  ^o  application  is  ordi- 
narily maide  to  such  a  quarter  in  civil 
causes,  because  the  established  tribunals  of 
the  country  afford  a  sufficient  assurance 
that  justice  will  be  done.  If  an  appeal 
existed  under  proper  restrictions  in  criminal 
cases,  the  result  would  be  similar.  The 
importunate  applications  now  made  to  per- 
sons with  real  or  supposed  influence  would 
be  at  an  end,  and  it  could  no  longer  be  con- 
ceived that  justice  was  granted  or  withheld 
as  matter  of  favour.  Jurors,  too,  would  no 
longer  shrink  from  obeying  the  dictates  of 
their  own  consciences,  under  the  apprehen- 
sion that  a  conviction,  if  founded  in  error, 
could  never  be' corrected  ;  and  even  iudges 
would  evince  more  firmness  and  resolution. 
That  the  question  is  not  without  difficulty 
we  readily  concede,  but  the  difficulties 
could  not  be  deemed  insuperable  by  a 
minister  of  Sir  George  Grev's  abilitv  and 
experience,  who  was  really  impressed  with 
the  expediency  of  establishing  such  an  ap- 
pellate jurisdiction,  and  disposed  to  direct 
nis  attention  to  the  subject. 

THE   LEGAL    YEAR-BOOK,    ALMA- 
NACK, AND  DIARY  FOR  1848.* 


Hatino  some  personal  interest  in  this 
work,  we  must  content  ourselves  by  setting 
forth  its  contents,  and  statine  that  it  is  en- 
larged to  double  the  sijEC  of  the  last  year's 
▼olume,  and  we  trust  its  subscribers  will  find 
it  doubly  improved. 

The  I  St  Part  contains  a  Law  Calendar  and 
Time  Table^  including  Regulations  of  the 
Terms  and  Vacations ;  Return  Days  of  Pro- 
cess ;  Orders  in  Chancery  regulating  Holi- 
days ;  Statutes  and  Rules  regulating  Com- 
mon Law  Holidays;  Law  Offices,  and 
Times  of  Attendance ;  and  Times  of  Pro- 
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ceeding  in  Chancery,  Common  Law,  and 
Bankruptcy. 

The  2nd  Part  relates  to  Parliament, 
comprising  the  Statutes  effecting  Altera- 
tions in  the  Law,  (with  notes,]  10  &  11 
Vict.  The  Statutes  are  arranged  in  the 
order  of  their  general  importance,  and 
classed  according  to  their  respective  sub- 
jects, viz. : — 

I.  Law  of  Parliament.  —  1.   House  of 
Commons  Costs  Taxation.    IL  The  Courts. 
—  1 .  Bankruptcy  and  Insolvency  ;  2.  Chan- 
cery Affidavit  Office  ;   3.  Chancery  Master- 
ship.   III.  Poor  Law. — 1.  AdministratioQ 
of  the  Poor  Laws ;    2.  Poor  Removal ;   3. 
Poor  Removal  (Scothind) ;  4.  Rating  Stock 
in  Trade.  IV.  Law  of  Property,— \ .  Tithes; 
2.  Drainage  of  Land  ;   t^.  Commons  Inclo- 
sure ;    4.  Commons  Inclosure  Amendment 
Act ;   5.  Copyhold  Commission ;    6.  High- 
way Rates;  7.  Turnpikes;  8. Trust  Funds; 
9.  Copyright.    V.  JFcc/ewflt/tca/.— Jurisdic- 
tion.      VI.    Criminal    Law. —  I-  Juvenile 
Offenders ;    2.  Custody  of  Offenders ;   3. 
Threatening  Letters.      VII.    G^eral.—l. 
Marriages;    2.  Passengers.      3.   Carriers. 
4.  Police  of  Towns;  5.  Joint-Stock  Com- 
panies.    It  also  contains  a  List  of  Public, 
Local,  Personal,  and  Private  Acts,  with  a 
General  Index  to  the  Statutes. 

The  whole  of  the  Standing  Orders  relat- 
ing to  Private  Bills  are  given  verbatim. 
1 .  Appointment  of  Committees,  &c. ;  2. 
Proceedings  before  Examiners  and  Commit- 
tees ;  3.  Practice  of  the  House. 

Then  follow  the  Ministry;  the  House 
of  Peers  and  Officers ;  the  House  of  Com- 
mons and  Officers  ;  with  a  List  of  Lawyers 
in  P^hament. 

Tlie  3rd  Part,  under  the  head  of  ''  The 
CourtSi*'  contains  all  the  New  Rules  and 
Orders  of  the  Year ;  Judges  and  Officers  in 
Chancery,  Queen's  Bench,  Common  Pleas, 
Excheouer,  Judicial  Committee  of  the  Privy 
Council,  Admiral^,  Ecclesiastical,  Bank- 
ruptcy, Insolvent  Debtors,  County  Courts, 
Quarter  Sessions,  Colonial  Courts,  CriminsJ 
Courts,  and  Police.  Magistrates  and  Law 
Officers  of  London ;  Recorders  ;  Coroners ; 
Clerks  of  the  Peace ;  Magistrates'  Clerks. 

In  the  4th  Part  Usto  of  the  follovring 
CommieeUmers  are  given :  Poor  Law ;  Lu- 
nacy Mtfisters  and  Commissioners  ;  Tithe 
Commissioners ;  Copyhold  Commissioners  ; 
Real  Property  Commissioners ;  Woods  and 
Forests ;  Metropolitan  Buildings  ;  Regis- 
trai'-General  of  Births  and  Deaths ;  Per* 
petual  Commissioners  for  taking  Acknow- 
ledgments of  Married  Women ;  Commis- 
sioners for  taking  Affidavits. 
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F^  5  treats  of  the  Bar,  and  contains 
the  latest  Regulations  of  the  Inns  of  Court 
for  the  Admission  of  Students  and  Calling 
to  the  Bar ;  Queen's  Counsel  and  Serjeants 
in  order  of  Precedence ;  Barristers  called 
1846-7. 

The  6th  Part  relates  to  Attorneys  and 
Mct/or«  .'—comprising  Annual  R^;istra- 
don ;  Examination  Rules  and  Practi<^  Di- 
rections; Examiners;  Government  Solid- 
tors ;  Town  Clerks  ;  Parliamentary  Agents  ; 
Incorporated  Law  Society ;  Pronncial  Law 
Societies ;  Metropolitan  and  Provincial  Law 
Association  ;  Law  Association  for  the  Bene- 
fit of  Widovfs,  &c. ;  United  Law  Clerks' 
Sod^t^^  and  a  Plan  of  Solicitor's  Ac- 
counts. 

Part  7.  General,  including  Law  and 
Commercial  Stamps;  Regulations  for  Al- 
lowance of  Spoiled  Stamps ;  Assessed  Taxes ; 
Distribution  of  Litestates'  Estates  ;  Expec- 
tation of  Life ;  Rates  of  Insurance :  Post 
Office  Regulations ;  Railway  Information ; 
Tables  of  Interest^  &c. :  Transfers  and 
Dividends ;  Bankers ;  ^&^  Table  ;  An- 
nual Summary  of  Legal  Business;  Legal 
Obituary. 

Sthlj.  A  Diary  for  1848,  with  Notes  of 
Business  to  be  transacted,  and  Times  of 
IV)oeeding,  under  numerous  Statutes,  Legal 
and  General,  &c. 

The  work,  as  its  title  indicates,  is  intended 
to  comprise  all  the  Statutes,  Rules,  and  Or- 
ders, in  any  way  interesting  to  the  profession, 
jear  by  year,  vrith  various  Lists  and  Tahles, 
ind  a  large  mass  of  Professional  information 
constantly  required  for  reference  by  men  of 
bosiness.  It  is  submitted  with  some  confi- 
dence that  it  will  be  found  a  useful  hand- 
book to  all  classes  of  practitioners. 

VACANT  MASTERSHIP  IN  CHANCERY. 

Samukl  Duckworth,  Esq.,  one  of  the 
Masters  of  the  Court  in  Chancerv,  died  at  Paris 
on  the  3rd  Dec.  He  was  callea  to  the  Bar  by 
tbeHoDonrable  Society  of  Lincoln's  Inn,  in  the 
Tear  1813,  and  practised  in  the  courts  of  equity. 
He  wu  one  of  the  Real  Property  Commission- 
en,  and  was  elected  a  member  ot  parliament  for 
Leicester  in  1835.  In  March,  1839>  be  was 
eboaen  to  fill  the  vacant  Mastership  in  Chan- 
eenr  on  the  resignation  of  Mr.  Cross. 

He  was  a  good  lawyer,  an  amiable  man,  and 
Boefa  esteemed  by  all  branches  of  the  profes- 
m.  It  is  too  early  yet  to  speak  of  his  succes- 
ior.  One  Mastership  on  the  death  of  Mr. 
I^h  was  abolished,  and  by  some  it  is  sup- 
poied  that  this  further  vacancy  will  not  be  filled 
^.  There  was  a  similar  surmise  regarding 
tbe  late  Taxing  Mastership ;  but  it  is  very  un 
likely  that  sura  desirable  appointments  will  be 


sufiered  to  fell  into  disuse.  Several  names 
have  been  mentioned  which  we  deem  it  prema- 
ture to  repeat. 


NEW  REGULATION  OF  THE  INNS  OF 
COURT. 

Lincoln's  inn. 

%th  Nov.,  1847. 

Rbsolvkd,  That  students  of  this  Inn,  hav- 
ing attained  the  age  of  23  years,  may  be  called 
to  the  bar  after  the  expiration  of  five  years 
from  admission,  12  Terms  having  been  kept, 
exercises  performed,  and  certyicate  produced  <^ 
attendance  on  two  courses  qf  lectures.  Masters 
of  Arts,  Bachelors  of  Law  of  the  Universities 
of  Oxford,  Cambridge  or  Dublin,  and  students 
qf  this  Inn,  not  being  graduates,  but  who  on 
their  application  are  examined  in  law  and  pass 
a  suficient  examination,  having  complied  with 
the  requisilions  in  respect  to  terms^  exercises, 
and  certificate,  may  be  called  after  the  expira- 
tion of  three  years. 

Resolved,  That  the  present  rule  do  come 
into  operation  on  the  last  day  of  this  Term,  and 
that  the  students  admitted  before  that  day  have 
the  option  of  being  called  to  the  bar  according 
to  the  regulation  now  in  force. 

Resolved,  That  this  order  be  communicated 
to  the  other  Inns  of  Court. 

INNER  TEMPLE. 

Hilary  Term,  1847. 
Unanimously  resolved.  That  no  one  shall  be 
elected  to  the  Bench  of  the  Inner  Temple,  unless 
he  obtain  the  votes  of  the  maiority  of  the  ex- 
isting benchers,  and  that  four  black  balls  shall 
be  sufficient  to  exclude. 

These  Rules  are  extracted  from  Mr.  Peare^s 
History  of  the  Inns  of  Court  and  Chancery — a 
very  learned  and  interesting  work,  just  pub- 
lished, and  which  we  hope  soon  to  notice  lully. 


SPECIMEN    OF   CONl'RADICTORY 
EVIDENCE. 

Although  we  cannot  undertake  to  report 
all  the  singular  cases  which  occur  in  the  New 
County  Courts,  we  ahall  put  on  record  such  of 
of  them  as  appear  to  deserve  it.  Amongst 
these  may  be  noticed  the  following  curious 
discrepancy  in  the  evidence  of  one  of  the  de- 
fendants in  a  suit  in  the  Westminster  County 
Court,  before  Mr.  Moylan,  the  learned  judge  of 
that  tribunal. 

Denny  v.  Flanagan. 

This  was  an  action  brought  bv  a  poor  wo- 
man, named  Denny,  whose  case  has  been  re- 
peatedly before  the  public,  to  recover  the  sum 
of  lOs.  from  H.  M.  Flanagan,  which  she  had 
paid  to  him  for  the  purpose  of  feeing  counsel 
to  defend  her  son  at  the  Middlesex  Sessions.— 
Mr.  Flanagan,  on  the  case  being  called  on, 
handed  up  to  the  learned  judge  a  letter,  pur- 
I  porting  to  be  from  Mr.  Horry,  the  barrister. 
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It  was  addressed  to  the  chief  clerk  of  the  court, 
and  was  as  follows : 

"  Denny  v.  Flanagan, — Dear  Sir, — An  inti- 
mation has  been  made  that  my  attendance  as  a 
witness  is  desired  in  this  case.  I  w«ukl  win* 
ingly  attend,  but  am  so  situated  to-day  at  this 
court,  that  I  know  not  how  to  get  from  it. 
The  defendant  has  therefore  desired  me  to 
mention  this,  with  a  view,  if  convenient,  of 
postponing  the  case. — Yours,  &c. 

•'  S.  C.  HmiRY,  C.  C.  Cotirt." 

"Wop.  27,1847." 

Jttd^e :  Now,  Mr.  Flanagan,  when  did  you 
soe  Mr.  Horry? 

Fkmaffon:  This  morninf^,  your  honour,  at 
his  residence,  No.  30,  Charlotte  Street,  Pen- 
tonviUe. 

Judge :  Did  you  see  Mr.  Horry  write  this  ? 

Flanagan .-  I  did. 

Judge :  Where  did  he  write  it  ? 

Flanagan  *  At  bis  house  in  Charlotte  Street ; 
and  when  he  gave  me  the  letter  he  told  me  to 
give  his  compliments  to  your  honour,  and  that 
he  would  attend  any  other  day. 

Judge :  Now,  Mr.  Flanagan,  you  say  that  he 
wrote  this  letter  in  Charlotte  Street ;  and  do 
you  know  that  he  dates  it  not  from  Charlotte 
Street  at  aU,  but  from  quite  a  different  place  ? 

Flanagan:  He  did  not  write  the  letter  in 
Chariotte  Street  at  all,  your  honour. 

Judge :  But  have  you  not  already  sworn  that 
he  did  ? 

Flanagan :  It  is  a  mistake,  your  honour.  I 
walked  from  Mr.  Horry's  house  with  him  this 
momiDg  to  Clex^enwdl  Green,  and  going 
along,  Mr.  Horry  went  into  a  cigar-shop  in 
Amwell  Street,  and  wrote  the  letter  upon  the 
conoter. 

Judge :  You  have  already  told  one  untruth, 
and  I  think  this  is  another.  I  shall  take  care 
to  send  this  letter  to  Mr.  Horry,  together  with 
the  notes  of  your  evidence.  The  letter  is  not 
dated  from  the  cigar-shop,  but  from  the  Cen- 
tral CriouBal  Court. — Daily  News,  29th  Nov. 
1847. 


SELECTIONS  FROM  CORRESPON- 
DENCE. 

solicitor's  liability. 
A  solicitor  has  in  his  hands  a  sum  of  money 
of  a  client  to  lend  out  at  interest.  He  advanced 
it  on  security  of  chattels,  and  the  assignment  of 
the  property  contains  a  covenant  to  pav  interest 
at  7/.  108,  per  cent.  Is  the  solicitor  Uaole  to  the 
client  by  reason  of  such  remainder  of  interest 
beyond  the  legal  rate,  the  money  being  entirely 
lost  ?  M. 

IWSURAKCX.—FORrBITURB. 

A.  is  lessee  of  a  house,  with  a  covenant  to 
insure  and  the  usual  proviso  for  re-entry  on  non- 
performance of  covenants.  A' a  annual  insur- 
ance expires  at  Christmas,  but  the  nremium  is 
not  paid  until  the  expiration  of  14  aays  there- 
after, 15  days  being  allowed  by  the  office  for 
payment  thereof.    Considerable  doubt  exists. 


whether  the  office  is  liable  beyond  the  year ;  the 
exlentionof  15  days  forming  in  geaeial  no  part 
of  the  policy,  ana  being  inserted  only  in  the 
proposals,  cannot  be  legally  connected  with  an 
instrument  under  seal.  In  such  case  has  a  for- 
feiture been  committed  for  not  insuring  ? 

S.  B.  H. 

WRIT  OP  TRIALS^  TO  COVKTY  COURTS. 

To  the  Editor  of  the  Legal  Ohoerter, 
Sir, — The  following  query  involves  a  ques- 
tion of  B«me  conflidenition  to  the  legal  profes- 
sion, inasmuch  as  the  adoption  of  the  writ  of 
trial  in  actions  of  detinue,  when  the  amount 
sought  to  be  recovered  is  under  20Z.,  and  there 
is  a  probability  of  recovering  5/.,  so  as  to  pre- 
vent the  operation  of  sec.  129  of  the  new  act, 
will  probably  be  frequently  resorted  to. 

"  In  case  a  writ  of  trial  is  directed  to  a  ju^c 
of  the  New  County  Courts,  wiU  the  evidence 
of  the  parties  to  the  action  be  admissible  under 
sec.  S3  of  the  County  Court  Acts?" 

T.  G. 
Uttoxeter,  Nov,  26, 1847- 


VISITS  TO  THE  OLD  LAWYERS. 

lord  alvanley. 

Mr.  Arden    (afterwards    Lord   Alvanley, 
M.R.  &  C.J.C.P.,)  had  near  connections  at 
Pepper  Hall,  in  the  North  Riding  of  York- 
shire ;   he  was  acquainted  with   many  of  the 
Duiiiam  fisunilies,  and  he  sometimes  attended 
Durham  Sessions  and  dined  with  the  magis* 
trates.    At  one  of  these  dinners  he  sat  next  to 
the  chairman  on  the  lefL    It  was  usual  at  such 
dinners    to   give   the   county  fanailies;    they 
toasted  Lord  Darlington  and   the  House  of 
Raby,  Mr.  Tempest  and  the  House  of  Wynyard, 
Mr.  Lambton  and    the  House   of  Harraton, 
(Liambton  Castle  was  not  then  bnih,)  Sir  John 
Eden    and    the   House  of  Windleston,    and 
others.     There  were  few  remaining  fiamilies. 
When  the  toast  came  to  Mr.  Arden,  he  was  in 
great  difficulties  :  he  might,  with  some  license, 
have  given  George  Washington,  President  of 
the  United  States,  and  the  House  of  Washing- 
ton, (he  was  a  descendant  of  an  ancient  Durham 
family) ;  however,  Mr.  Arden  got  through  his 
difficulty  by  giving  a  most  honourable  body 
and  a  house  of   some  fame; — ^be   gave  the 
Justices  of  the  County  of -Durhajn   wad  the 
House — of  Correction  I 

Lord  Thurlow  was  much  vexed  when  it  was 
said  that  Arden  was  to  be  made  Master  of  the 
Rolls :  he  said  he  wanted  some  man  who  would 
take  part  of  his  wallet  o£f  his  shouldere,  not 
burthen  him  with  his.  After  the  appointment 
the  decrees  of  the  new  Master  of  the  Rolls  were 
much  respected,  very  few  were  reversed.  On 
the  Bench  he  was  not  always  dignified :  he  has 
been  seen  at  the  Rolls  listening  patiently  to  the 
argument  of  counsel,  but  like  the  bee  in 
Shakspeare,  his  nose  immersed  in  a  large 
nosegav. 

Lord  Alvanley   made    an   excellent    Chief 
Justice  of  the  Common  Pleas.   Lord  Mansfield, 
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C.J.K.B.,  was  Lord  in  his  court,  he  and  the 
judges  of  which  were  called  Lord  Mansfield 
and  his  liver  and  lights  ;  but  Lord  Alvanley^ 
supported  by  able  puisne  judges,  went  on  com- 
fortably, and  the  judgments  are  elaborate  and 
highly  0ati9£iictory  and  worthy  of  the  attention 
of  the  student  and  the  lawyer. 

Lord  Al?anley  was  sitting  at  nisi  prius,  and 
there  came  on  a  horse  cause ;  it  was  long  and 
tedious,  and  the  evidence  was  very  conflicting. 
The  Chief  Justice  got  up  and  walked  back- 
wards and  forwards  behind  the  desks.  A  wit- 
ness came  who  gave  the  direct  lie  to  one  of  the 
opposite  witnesses.  Lord  Alvanley  stopped, 
looked  at  the  witness,  and  walked  silently  on. 
At  last  the  witness  went  beyond  all  bounds ; 
the  judge  forgetting  himself,  involuntarily  gave 
a  loud  whisde— the  court  was  electrified  ! 

M  things  must  have  an  end  :  this  venerable 
and  excellent  judge  was  so  ill  that  it  was  appre- 
hended he  was  dying.  He  anxiously  asked  of 
hi$  physicians  how  long  he  might  live ;  they 
said  four-and-twenty  hours ;  he  said  "  it  was 
short  notice,  for  he  had  a  great  deal  to  do." 
MoiFever,  he  set  about  it  manfully,  and  all  was 
accomplished  as  be  wished,  and  the  good  old 
judf^e  died  in  peace. 

LIVERY  OF    SEISIN.  —  MOORISH     CONVEY- 
ANCERSf  A.  D.   1492. 

Afr.  Ford,  the  author  of  the  Hand-Book  of 
Spain,  speaking  of  two  gardens  in  Granada, 
which  had  been  ceded  to  a  prior,  says,—"  The 
original  deed  was  copied  into  the  Libro  Becerro 
of  the  convent,  from  which  we  made  an  ab- 
^tncU  TTic  •  livery  of  seisin '  was  thus : — Don 
Alonzo  entered  the  garden  pavilion,  affirming 
ioodJy  ^hat  he  took  possession ;  next  he  opened 
and  shnt  the  door,  giving  the  key  to  Macafreto, 
a  well-known  householder  of  Granada;  he 
then  went  into  the  garden,  cut  off  a  bit  of  a 
tree  with  his  knife,  and  dug  up  some  earth  with 
ijis  spade.  Such  was  the  practice  of  Moorish 
tDnveyanccrs." 

APPBENTICESHIP     IN    THE    REIGN     OF 
KLIZABBTH. 

The  sabjoiDed  indenture  of  apprenticeship 
i^  inroQed  in  the  Assembly  Book  of  the  Cor- 
poratkm  of  Rye. 

"im.  March  20. --Thomas  Peadle  put 
l^i'DMJf  apprentice  to  Henry  Godsmark,  flesher, 
{-  e.  hutcher,)  and  Jane  his  wife,  for  the  term 
{^f  ten  years,  to  teach  htm  or  cause  him  to  be 
^ao^ht  the  occupation  of  a  flesher,  finding  him 
"^^cient  meats  and  drinks  and  woollen  clothes, 
'^^  and  all  cither  things  necessary  during 
>  «aid  tena,  and  in  the  end  of  the  said  term 
•J  lire  bim  doable  apparel,  viz.  :-~apparel  for 
"■'^.jixfi  and  apparel  for  working  days ;  one 
^'het,  one  sleoge,  one  wimble  and  a  knife, 
'*'H  took  t^plying  to  the  said  occupation,  and 
-4of  lawfoL  mon«y  of  England." 

.rhe  provision  for  providing  clotlies  for  the 
'-i'tmice  at  the  end  of  the  term,  is  »  desirable 
'"^^   It  is  acted  upon  in  many  parts  of  the 


RESULT  OF  MICHAELMAS  TERM 
EXAMINATION. 

The  Candidates  for  the  last  Examination* 
exceeding  160  in  number  on  the  printed 
List,  were  reduced  by  various  causes  to  108, 
who  underwent  the  ordeal  at  the  Law  So- 
ciety's Hall.  Master  Turner  presided.  The 
other  examiners  were  Mr.  Austen  (the  Vice- 
President  of  the  Society,)  Mr.  Shadwell, 
Mr.  Tookc,  and  Mr.  Wilde.  One  hundred 
and  three  were  passed  and  five  postponed. 


PARLIAMENTARY  PROCEEDINGS  RE- 
LATING TO  THE  LAW. 


BILLS    FOB   SECOND   BBADINO. 

Railways.    See  p.  108,  ante, 

Roman  Cathohc  Charitable  Tnists.  —  Mr. 
Anstey. 

Roman  Catholic  Relief- — Mr.  Anstey. 

Agricultural  Tenant  Right  in  England  and 
Wales.— Mr.  Pusey, 

NOTICES    OF  NEW   BILLS. 

Administration  of  Poor  Law. — Mr  Bankes. 

Appeal  in  Criminal  Cases. — Mr.  Ewart. 

Practice  and  Costs  of  Solicitors  in  the  Metro- 
politan Police  Courts. — Mr.  C.  Pearson. 

Acquittal  of  Insane  Prisoners.— Mr.  C.  Pear- 
son. 

Trial  of  Prisoners  without  Grand  Jury. — Mr. 
C.  Pearson. 

Employment  of  Convicts. — Mr.  C.  Pearson. 

Juvenile  OfiPenders.     Mr.  C.  Pearson, 

Altering  Epiphany  Quarter  Sessions. — Mr. 
Parke. 

PRESIDENT  OF  THE  POOR  LAW  BOARD. 

Mr.  Charles  Buller  has  been  appointed  to 
this  important  office:  the  gtyvemment  have 
made  an  excellent  choice. 

FEES  OF   COURTS   OF   LAW,  &C, 

A  select  committee  has  been  ampointed  OA 

the  motion  of  Mr.  Romilly,  "  To  Inquire  into 

and  Report  to  the  House  on  the  Taxation  of 

Suitors  in  the  Courts  of  Lawr  and  Equity,  bj 

the  collection  of  Fees  and  the  amount  thereoit 

and  the  mode  of  collection  and  the  appropria*- 

tion  of  Pees  in  the  CoorU  of  Law  and  Equity, 

and  in  all  Inferk>r  Courts,  and  in  the  Courts  of 

<  Special  and  General  Sessions  in  England  and 

I  Wales,  and  in  the  Ecclesiastical  Courts  and 

,  Courts  of  AdflBiralty,  and  as  to  the  Salaries  and 

.  Fees  received  by  the  Officers  of  those  Coutts^ 

land  whether  any  and  what  means  could  be 

I  adopted  with  a  view  of  superintending  and  n- 

I  gulating  the  collection  and  appropriation  theve- 

oL" 

I  The  felbwing  members  have  been  nominated 
as  the  conmittee  : — Mr.  Romilly,  Sir  Jaises 
Graham,  Sir  Frederick  Thesiger,  Mr.  Hume, 
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Mn  Ewart,  Mr.  Walpole,  Mr.  Stuart  Wortley, 
Mr.  Henley,  Mr.  Solicitor-General,  Sir  Wm. 
Molesworth,  Mr.  Wood,  Mr.  Geo.  Turner,  Mr. 
Roundell  Palmer,  Mr.  Headlam  and  Mr.  Clif- 
ford ;  with  power  to  send  for  persons,  papers 
and  records.    Five  to  be  a  quorum. 

Mr.  Walpole  has  also  giren  notice  of  a  motion 
to  call  the  attention  of  the  House  to  the  system 
of  multiplying  fees  under  the  9  &  10  Vict.  c. 
95. 

COUNTY   COURTS. 

Mr.  Granger  has  moved  an  address  for  a  re- 
turn from  every  County  Court  established 
under  the  9  &  10  Vict.  c.  95,  viz.  :— 

1.  The  total  number  of  plaints  entered  in 
each  court,  from  the  time  when  the  act  came 
into  operation,  up  to  and  inclusive  of  the  30th 
day  of  November,  1847>  specifying  the  number 
of  plaints  above  10/. ;  above  5/.  and  not  ex- 
ceeding 10/.;  above  2/.  and  not  exceeding  5/. ; 
above  1/.  and  not  exceeding  21, ;  and  not  ex- 
ceeding 1/. 

2.  The  total  number  of  days  that  each  court 
has  sat,  within  the  above  penod,  and  the  aver- 
age number  of  hours  comprised  in  each  sitting. 

3.  The  total  number  of  causes  tried  by  each 
court  during  the  above  period. 

4.  The  gross  total  amount  of  money  received 


in  each  court,  from  the  time  when  the  act  came 
into  operation,  up  to  and  inclusive  of  the  said 
30th  oay  of  Nov.,  distinguishing  the  amoant 
received  for  fees  for  each  officer,  and  an  account 
of  the  general  fund,  from  the  amount  received 
to  the  credit  of  suitors. 

5.  The  total  number  of  causes  tried  in  each 
court  with  the  assistance  of  a  jury ;  specifying 
the  number  of  such  causes  in  which  a  verdict 
has  been  given  in  favour  of  the  party  requirinf^ 
the  jury  to  be  summoned. 

PALACE   COURT. 

A  return  has  been  ordered  on  the  motion  of 
Sir  F.  Thesiger,  of  the  several  Plaints  levied  in 
this  Court  in  which  the  Debt  or  Damages  are 
laid  under  20/.  from  15th  March,  when  tbe 
Small  Debts  Act  came  into  operation ;  and  a 
corresponding  return  for  the  same  period  in 
1846. 


FEES   OF  justices'   CLERKS. 

An  Address  had  been  moved  for  by  Mr. 
Bouverie  for  a  return  from  the  Clerks  of  the 
Peace  and  Town  Clerks  in  England  and  Wales 
of  all  Fees  permitted  to  be  taken  by  Clerks  of 
Justices  of  the  Peace,  under  18  G.  3,  c.  19,  and 
5  &  6  W.  4,  c.  76. 


RECENT   DECISIONS   IN  THE  SUPERIOR   COURTS, 

REPORTED  BY  BARRISTERS  OF  THE  SEVERAL  COURTS. 


KoUs  Couit. 
Malins  v.  Greenaway.    Nov.  3  and  24.  1847. 

SOLICITOR. — LONDON   AGENT.— COSTS. 

The  London  agent  of  a  solicitor  who  had  been 
employed  to  prove  a  debt  in  an  administra^ 
tion  suit,  ordered  to  pay  the  costs  of  pro- 
ceedings taken  by  him  in  the  Master's 
office  with  the  view  of  preventing  the  dinU' 
nution  of  the  estate,  but  without  authority 
from  the  original  clients. 

This  was  a  petition  to  obtain  an  order,  com- 
peUing  a  solicitor  of  the  name  of  Kirk,  to  pay 
the  costs  of  proceedings  taken  by  him  in  the 
Master's  office,  without  authority.  The  cause 
in  which  these  proceedings  were  taken,  was 
an  administration  suit,  and  Mr.  Kirk,  as  the 
London  agent  of  a  Mr.  Buchanan,  acted  for 
Messrs.  Darlington  and  Watson,  who  were  cre- 
ditors to  a  large  amount.  In  the  course  of  the 
cause  an  arrangement  was  entered  into  by  Jane 
Greenaway,  the  administratrix  of  the  estate,  for 
the  compromise  of  a  claim  due  to  the  estate, 
which  Mr.  Kirk  appears  to  have  considered  as 
calculated  unnecessarily  to  diminish  the  estate. 
Mr.  Buchanan,  as  whose  agent  Mr.  Kirk  had 
acted,  was  at  the  time  dead,  but  Mr.  Kirk  con- 
sidering  himself  still  the  solicitor  for  Messrs. 
Darlington  &  Watson,  carried  in  to  the  Master's 
office  a  state  of  facts  with  the  view  of  opposing 
the  compromise;  and  on  the  12th  of  January 
last,  in  answer  to  a  suggestion  by  the  plaintiff's 


solicitor,  that  he  was  not  authorized  to  take 
such  a  step,  made  an  affidavit   stating  that  be 
had  authority.     On  the  15th  the  suit  abated, 
and  was  not  revived  till  the  8th  of  June.    In 
the  mean  time  the  plaintiffs  had  communicated 
with  Messrs.  Darlmgton  &  Watson,  to  ascer- 
tain whether  Kirk  had  their  authority  to  oppose 
the  compromise,  which  they  deniea.    Never- 
theless, Mr.  Kirk,  on  the  15th  of  June,  when 
he  attended  before  the  Master  upon  a  warrant, 
with  which  the  plaintiff  had  served  him,  per- 
sisted that  he  had  authority.    Further  commu- 
nications with  Messrs.  Darlington  &  W^atson 
took  place  in  consequence,  and  further  attend- 
ance before  the  Master  imtil,  on  the  15th of  July, 
Mr.  Kirk  withdrew  his  opposition.    The  pe- 
tition sought  to  make  Mr.  Kirk  nay  both  the 
costs  of  the  proceedings  before  the  Master  upon 
his  state  of  tacts,  and  those  of  the  inquiry  made 
into  his  authority. 

Mr.  TWwer  and  Mr.  Selwyn,  for  the  petition, 
contended,  that  Mr.  Kirk  being  only  the  agent 
of  Mr.  Buchanan  and  not  directlv  solicitor  for 
Messrs.  Darlington  &  Watson,  haa  no  authority 
to  take  any  step  after  Buchanan's  death,  unless 
for  the  purpose  of  completing  the  one  object 
for  which  he  had  been  employed,  the  proof  of 
their  debt ;  but  that  even  considering  him  as 
their  solicitor,  his  authority  had  ceased,  and 
that  therefore  he  must  be  personally  responsi- 
ble for  the  costs  which  otherwise  the  plaintiO 
could  not  recover.  Hubbart  v.  Philips,  13  Mee 
&  W.  702. 


Superior  Cmtrts :  RoUs.^^Viee-ChaneeUor^ 
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Mr.  Kindersley  and  Mr.  Taylor,  for  Mr.  Kirk, 

contended,  that  the  authority  to  prove  the  debt 
waa  a  sufficieat  general  authority  to  authorize 
him  in  taking  any  reasonable  proceedings  to 
prevent  the  diminution  of  the  fund  out  of 
which  the  debt  was  to  be  paid ; — that  Kirk  was 
ioMtor  on  the  record,  and  it  would  be  most  in- 
convenient to  hold  that  he  could  take  no  step 
after  the  death  of  the  solicitor  as  whose  agent 
be  acted;  but  if  he  might  take  some  steps, 
then  why  not  any  reasonable  steps?  lastly, 
that  m  equity  there  was  no  instance  of  a  solici- 
tor being  ordered  to  pay  costs  of  proceedings 
taken  by  him  without  authority,  on  the  applica- 
tion of  the  parties  against  whom  the  proceed- 
ings had  been  taken ;  the  application  should 
proceed  from  those  in  whose  name  he  had  taken 
upon  himself  to  act. 

Lord  Laiigdale,  after  stating  the  facts,  said, 
that  the  whole  proceedings  appeared  to  him  to 
have  been  taken  without  authority.  They  were 
therefore  irrcitular,  and  the  plaintiff  was  entitled 
to  relief.  The  question  was  a  novel  one.  It 
was  not  even  how  far  a  solicitor  could  take 
steps  in  a  case  without  express  authority  from 
hi^  client,  but  how  far  the  agent  of  that  solici- 
tor could  act  on  his  own  authority.  He  thought, 
however,  that  the  case  fell  within  the  doctrine 
of  mUoa  V.  Hilson,  iJ.  &  W.  467  ;  and  W'arftf 
V.  SfojOey,  1  J.  and  W.  674,  and  he  should 
therefore  order  Mr.  Kirk  to  pay  these  costs. 

Re  Midland  Railway  Company,  Nov.  26, 1847. 

PAYMENT     OUT     OP     COURT.  —  ALIQUOT 
SHARE. — RAILWAY. 

On  am  application  to  obtain  out  of  court  an 
aliquot  share  of  the  purchase 'money  of  land 
taken  by  a  railway  company,  paid  into  court 
by  the  company  under  the  Lands  Clauses 
ConsoUdation  Act,  it  is  not  necessary  to 
bring  before  the  court  the  parties  entitled  to 
the  rest  of  the  fund. 
This  waa  a  petition  for  the  pa)'ment  out  of 
court  of  an  aliquot  part  of  the  purchase  money 
of  land  taken  by  a  railway  company,  and  which 
was  standing  in  their  names. 
Mr.  F.  White,  for  the  petition. 
Mr.  Speed  for  the  railway  company. 
Lord  Lanqdale  at  first  appeared  to  consider 
that  it  would  be  necessary  to  serve  all  parties 
interested  in  the  fund,  but  ultimately  made  the 
order,  observing,  that  this  was  one  of  the  few 
excepted  cases  to  the  general  rule,  as  the  railway 
company  must   be  considered  to  protect  the 
interests  of  the  absent  parties. 

Vi€c*Ct&ntt\\ot  of  ^nglanH. 
Dawson  v.  JDawson.    Nov.  25,  1847* 

UTMBNT      OF       PURCHA8B       MONEY      INTO 

COURT. INCOME  TAX.— STAT.  5  &  6  ViCT. 

?.  35,  8.  102. 

inhere  pmrckase  money  and  interest  are  paid 
into  court,  the  court  allows  no  deduction  to 
Ve  made  for  income  tax  by  the  purchaser, 
T»8  was  a  motion  for  the  payment  of  a  simi 
of  ponhase  money  and  interest  uito  court. 


Mr.  Babington,  for  the  purchaser,  asked  that 
a  sum  equivalent  to  the  income  tax  on  it  might 
be  deducted  from  the  interest,  contending,  that 
the  Stat.  5  &  6  Vict.  c.  35,  s.  102,  authorised 
such  a  deduction.  The  words  of  the  statute 
are,  "And  be  it  enacted,  That  upon  all  an- 
nuities, yearly  interest  of  money,  or  other  an- 
nual payments,  whether  such  payments  shall 
be  payable  within  or  out  of  Great  Britain,  either 
as  a  charge  on  any  property  of  the  person  pay- 
ing the  same  by  virtue  of  any  deed  or  will  or 
otherwise,  or  as  a  reservation  thereout,  or  as  a 
personal  debt  or  obligation  by  virtue  of  any 
contract,  or  whether  the  same  snaU  be  received 
and  payable  half-yearly,  or  at  any  shorter 
or  more  distant  periods;  there  shall  be 
charged  for  every  20s,  of  the  annual  amount 
thereof  the  sum  of  7d.  without  any  deduc- 
tion, according  to  and  under  and  subject  to 
the  provisions  by  which  the  duty  in  the  third 
class  of  schedule  (D.)  maybe  charged,  and 
the  person  so  liable  to  make  such  annual  pay- 
ment, whether  out  of  the  profits  or  gains 
charged  with  duty  or  out  of  any  annual  pay- 
ment liable  to  deduction  or  from  which  a  de- 
duction hath  been  made,  shall  be  authorized  to 
deduct  out  of  such  annual  payment  at  the  rate 
of  7d,  for  every  205.  of  the  amount  thereof,  and 
the  person  to  whom  such  payment  liable  to 
deduction  is  to  be  made,  shall  allow  such  de- 
duction at  the  full  rate  of  duty  hereby  directed 
to  be  charged  upon  the  receipt  of  the  residus 
of  such  money  and  under  the  penalty  herein- 
after containea,  and  the  person  charged  to  the 
said  duties,  having  made  such  deduction,  shall 
be  acquitted  and  discharged  of  so  much  money 
as  such  deduction  shall  amount  to,  as  if  the 
amount  thereof  had  actually  been  paid  unto  the 
person  to  whom  such  payment  shall  have  been 
due  and  payable." 

Mr.  Faber',  contriL,  contended,  that  no  de- 
duction for  income  tax  ought  to  be  allowed, 
citing  the  case  of  Holroyd  v,  fVyatt,  Leg.  Obs. 
vol.  33,  p.  550,  where  V.  C.  Knight  Bruce,  on  a 
similar  application,  declined  to  allow  a  deduc- 
tion on  account  of  the  income  tax. 

llie  Vice-Chancellor  granted  the  order,  but 
without  the  deduction  for  the  tax. 


Mores  v.  Mores,    Dec.  2,  1847. 

ABSCONDING  OP  DEFENDANT. — SERVICE  OP 
SUBPCENA.  —  APPLICATION  TO  HAVE 
CAUSE  SET  DOWN. 

Where  plaintiff  is  unable  to  serve  a  subpatna 
on  one  (if four  defendants^  but  has  proceeded 
with  the  suit  against  the  other  three,  and 
has  obtained  an  order  for  the  cause  to  be 
set  down  as  if  Jit  for  hearing,  on  the 
clerk  of  records  and  writs  refusing  to  grant 
his  cert^cate,  the  court  will  take  vq^on 
itself  to  order  the  registrar  at  once  to  set 
the  cause  down  for  hearing. 
In  this  case  a  bill  was  filed  against  four  de- 
fendants.   As  to  three  of  them,  the  usual  pro- 
ceedings had  been  taken,  and  the  cause  was  in 
a  fit  state  to  be  heard ;  but  as  to  the  remaining 
one,  the  plaintiff  had  been  unable  to  discover 


144 


Superior  Comrts :  Vice-Chancellor, — V,  C,  Knight  Bruce. 


either  hiin  or  his  residence,  so  as  to  serve  him 
with  a  subpoena  and  proceed  with  the  suit. 
A  short  time  since  an  application  was  made  to 
liie  court  on  behalf  of  the  plaintiff,  stating 
these  facts,  verified  by  affidavit ;  and  the  plain- 
tiff being  unable  to  make  oath  that  the  defend- 
ant was  out  of  the  jurisdiction,  the  court  or- 
dered the  cause  to  be  set  down  as  if  it  was  in 
a  fit  state  for  hearing,  whereupon  the  plaintiff 
went  to  the  registrar  to  have  the  order  drawn 
up,  but  he  at  first  refused,  on  the  ground  of 
irregularity;  subsequently  he  drew  it  up,  but 
on  the  plaintiff's  applying  to  the  clerk  of  re- 
cords and  wnts  for  his  certificate  of  the  cause 
being  in  a  fit  state  for  hearing,  he  refused  to 
grant  it,  and  consequently  the  cause  could  not 
be  set  down. 

Mr.  Beavan  now  applied  on  behalf  of  the 
plaintiff  that  the  court  might  order  the  clerk 
of  records  and  writs  to  grant  his  certificate. 

The  Vice-chancellor  said  he  at  first  thought 
it  would  be  best  to  order  the  clerk  to  certify, 
but  as  the  registrar,  Mr.  Wood,  was  in  court, 
the  shortest  way  would  be  to  order  him  to  set 
down  the  cause. 


fSict'€f^2inttViwc  fimistit  Sruce. 
Bobinson  v.  Bell.    Nov.  12  &  13,  1347. 

PRACTICE. —  LIMITED     ADMINISTRATION. 

On  a  bill  filed  by  covenantees  against  the  real 
estate  of  the  covenantor,  there  not  being  a 
general  administrator  of  the  personal  estate 
of  the  covenantor,  but  only  an  administra- 
tion limited  to  the  purposes  of  the  suit: 
Held,  that  the  plaintiff  being  entitled  to, 
or  able  to  obtain  general  letters  of  admini- 
stration, the  suit  was  defective  for  want  of 
such  general  €uiministrafion. 

Alexander  Tiplady,  by  deed  dated  l6th 
March,  1814,  covenanted  with  Bryan  Robinson 
to  pay  him,  his  executors,  administrators  or 
assigns  50OI.  at  the  end  of  12  months  from  the 
deam  of  Jane  Tiplady  his  wife,  upon  trust  for 
the  benefit  of  John  and  Stephen  Kobinson.  By 
his  will,  dated  9th  March,  1818,  Alexander 
Tiplady  charged  all  his  property  with  payment 
of  his  debts,  and  bequeathed  the  residue  of  all 
his  personal  estate  to  his  wife,  and  devised  his 
real  estate  for  the  benefit  of  his  wife  for  life, 
and  then  for  the  benefit  of  his  daughter  Alice 
for  life,  and  then  to  be  sold  for  the  benefit  of 
her  children,  and  appointed  his  wife  executrix. 
She  proved  his  will,  and  applied  the  personal 
estate  in  payment  of  debts,  (except  the  600^) 
The  widow  died  in  1840,  leaving  Alice,  then 
Alice  Bell,  surviving.  Bryan  Robinson,  the 
trustee,  died,  having  by  will  appointed  his  sister, 
Jane  Robinson,  executrix,  and  she  proved  the 
same.  Jane  Robinson  also  took  out  letters  of 
administration  of  ihe  estate  of  Alexander  Tip- 
lady, left  unadministered  by  Jane  Tiplady, 
limited  to  the  purposes  of  the  suit.  The  bUl 
was  filed  by  John  and  Stephen  Robinson,  to 
enforce  the  covenant  against  the  real  estate  of 
Alexander  Tiplady,  and  they  stated  their  will- 
ingness, that  if  need  be,  the  suit  might  be 


treated  as  one  on  behalf  of  themselves  and  all 
other  the  unsatisfied  creditors  of  Alexander 
Tiplady.  The  defendants  were  Mrs.  Bell  and 
her  husband  and  their  four  children,  the  beir- 
at-law  of  Bryan  Robinson,  the  covenantee  and 
trustee  of  the  deed  of  covenant,  and  Jane  Ro- 
binson his  executrix,  who  was  also  limited  ad- 
ministratrix of  Alexander  Tiplady. 

Mr.  Russell  and  Mr.  Phillips  were  for  the 
plaintiffs,  and  Mr.  IVigram  and  Mr.  Stinton  for 
the  defendants. 

An  objection  was  made,  that  the  personal 
estate  of  the  covenantor  and  testator  was 
not  duly  represented  by  the  limited  administra- 
tion, for  that  the  real  estate  could  not  be  reached 
until  it  was  proved  that  the  personal  estate  was 
exhausted,  and  the  limited  administrator  could 
not  get  in  the  assets,  if  there  were  any.  The 
court  would  not  leave  the  estate  open  to  ane\v 
claim  on  behalf  of  any  creditor,  by  making  a 
decree  without  a  full  representation  of  the  per- 
sonal estate.  It  was  the  rule  of  court,  that  no 
decree  should  be  made  on  behalf  of  a  creditor 
against  the  real  estate,  which  did  not  direct  an 
account  of  the  personal  estate,  and  no  such  ac- 
count could  be  taken  in  the  absence  of  some 
one  fully  representing  that  estate. 

Mr.  Russell  and  Mr.  Phillips,  in  answer  to 
the  objection,  insisted,  that  as  the  only  purpose 
forwhich  the  limited  administrationwas  brought 
before  the  court  was  for  the  purpose  of  esta- 
blishing a  claim  against  the  personal  estate,  and 
not  for  the  purpose  of  enforcing  judgment,  for 
payment  out  of  personal  estate  was  out  of  the 
question,  there  being  none  remaining,  the  suit 
was  properly  instituted.  Moreover,  it  was  laid 
down  by  Lord  Redesdale,  in  the  Treatise  on 
Pleading,  4th  edition,  page  177,  that  such 
limited  administration  was  enough  to  establish 
a  claim,  and  that  no  limited  letters  ever  issued 
without  citing  the  next  of  kin,  who,  if  there 
were  3nj  assets,  would  be  presumed  to  come  in 
and  claim  a  general  admimstration,  the  objec- 
tion to  the  suit  was  not  sustainable.  Lord 
Redesdale  was  one  of  the  highest  legal  autho- 
rities, and  his  opinion,  living  as  he  &d  all  his 
life  in  the  Comt  of  Chancery,  and  being 
familiar  with  its  rules  up  to  the  time  of  his 
death,  ought  to  weigh  much  with  the  court. 
That  assertion  remained  unchanged  in  his  work 
from  the  first  to  the  fourth  edition,  all  of  which 
were  produced  under  his  own  personal  super- 
intendence. The  following  cases  were  also 
cited  and  observed  on : — Clough  v.  Dixon,  10 
Sim.  564;  Crojt  y.  fVaterton,  13  Sim.  653; 
Davis  V.  Chanter,  14  Sim.  212;  Ellis  v. 
Goodson,  2  Coll.  C.  C.  4 ;  Faulkner  v.  Daniel, 
3  Hare,  199 ;  Cawthorn  v.  Chalie,  2  Sim.  & 
Stu.  129;  and  Mooresv.  Choat,  6  Sim.  508. 
The  principle  to  be  deduced  from  the  whole  of 
the  cases  seemed  to  be,  that  if  in  a  suit  the 
plaintiff,  as  here,  only  requires  to  establish  a 
liability  against  personal  estate,  limited  lettcfs 
of  administration  are  enough ;  but  if  he  re- 
Quires  to  enforce  the  payment  of  his  cltim, 
tnen  he  must  have  a  general  administration  of 
the  personal  estate  of  the  testator  or  int^tate 
before  the  court. 


Superior  CourU:  V.  C  Knigkt  Bruce.-^Queen*s  Bench, 
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Sir  J.  I.  Kniffhi  Brucr,  V.  C.    The  present 
case  etaods,  as  I  apprehend,  thus  :—lt  is  a 
creditor's  8uh  against  the  real  and  peraooal 
estates,  or,  at  least,  against  the  real  estate  of  a 
deceased  debtor,  whose  name  was  Alexander 
Tiplady.    The  plaintiflrs  debt  or  demand  ^va8 
thus  coDStitated :  it  is  not  a  legal  debt  or  de- 
mand; it  is  one  purely  equitable ;  it  is  a  debt 
claimed  in  respect  of  the  plaintiff's  being  bene- 
iiciaUjr  entitled  to  any  advantage  which  may 
resolt  from  a  covenant  into  which  the  testator 
entered  with  a  lady  of   the  name  of  Jane 
RobiosoQ,  who  is  now  dead,  but  whose  per- 
sonal representative  is  not  a  defendant  in  the 
suit.  Alexander  Tiplady  appointed  his  widow 
sole  executrix;   he  died  many  years  ago,   I 
think  more  than  twenty.     She  proved  his  will, 
and  has  since  died  intestate,  aa  I  collect.     Of 
her  there  is  not  any  personal  representative; 
and  of  the  testator,  the  debtor,  there  is  not  any 
personal  representative,  with  the  exception  of 
such  representative  as  is  constituted  by  the 
letters  of  administration  now  before  the  court, 
vhich  are  letters  of  administration  granted  to  a 
person  in  whom  the  legal  right  to  sue  on  the 
coreoant  is  vested,  and  who,  therefore,  I  should  I 


now  procure,  general  letters  of  admimstration 
de  b&mis  nam  to  the  deceased.  That  being  so, 
I  think  that  in  this  case  I  ought  to  accede  to 
the  objection  that  has  been  made,  especially 
considering  the  recent  authorities  in  another 
branch  of  this  court  which  have  been  cited 
during  the  argument.  The  case  must  stand 
over,  with  hberty  to  amend.  I  must  reserve 
the  costs. 


(Before  the  Four  Judges.) 
Hulk  Y.Lea.    July  7, 1847. 

ATTORNEY. — LONDON  AGENT. — 6  &  7  VICT, 
C.  73. 

Since  the  passing  of  the  6  4r  7  Vict,  c,  73, 
an  attorney  who  is  only  admitted  in  tk»  ' 
Courts  of  Queen's  Bench  and  Commoni 
Pleas  can  recover  for  business  done  in  the 
Court  of  Exchequer  in  the  name  of  his 
London  agents  who  are  duly  admitted  and 
enrolled  as  attorneys  of  that  court. 

This  was  an  action  for  work  and  labour 
hare  thon^t,  might  have  obtained  general  •  done  as  an  attorney.  The  defendant  pleaded, 
letters  of  sbdministration.  Upon  that  point  I  ,  amongst  other  pleas,  that  this  action  was  corn- 
am  not  clear,  and  I  desire  not  to  be  understood  !  menced  after  the  passing  of  the  6  &  7  Vict.  c. 
as  giTinff  any  opinion.  There  is  this  further  :  73,  intituled, ''  An  Act  for  amending  the  Law 
fact  in  the  case,  that  the  plaintiffs,  who  are  ;  relating  to  Attorneys  and  Solicitors  practisinjg 
ecjuitably  entitled  under  the  covenant  to  which  i  in  England  and  Wales,"  and  that  the  same  is 
I  hare  just  referred,  are  the  next  of  kin,  or  two  now  maintained  by  the  plaintiff  i^nst  the 
of  the  next  of  kin,  of  the  deceased  executrix,  t  defendant  for  the  recovery  of  certain  fees, 
N'ov,  upon  these  facts,  it  may  be  useful  to  con- 1  charges,  and  disbursements  claimed  by  the 
sider  the  reasons  for  Lord  Redesdale's  statement  plaintiff  to  be  due  to  him  from  the  defendant 
upon  the  subject  in  the  passage  which  has  been  I  for  and  on  account  of  the  prosecuting  and  de- 
read.  He  says: — ''This  seems  to  be  required,"  fending  b^  the  plaint^  for  the  defendant  of 
that  is  the  limited  administration,  "rather  to  certain  actions  in  the  Court  of  Exchequer,  and 
sitisfy  the  court  that  there  are  no  assets  to  sa*  in  no  other  court,  in  the  names  of  cert^dn  other 
tisfj  the  demand,  for  although  the  limited  ad-  ,  pereons,  to  wit,  N.  &  i>.,  and  H,  D.  R.  there 
noQistrator  can.  collect  no  such  assets  by  the  duly  admitted  and  entitled  to  practise  as  at- 
SQthority  under  which  he  must  act,  yet  as  the  { tomeys  of  the  ecdd  Court  of  Exchequer,  as 
P^n  entitled  to  general  administration  must  agents  of  the  plaintiff  in  that  behalf,  and  for 
he  cited  in  the  Ecclesiastical  Court  before  such  \  no  other  cause  or  consideration  whatsoever ; 
hmited  administration  can  be  obtained,  and  as '  that  the  work  was  done  after  the  passing  of 
tbe  limited  administration  would  be  determined  the  said  act  of  parliament ;  and  that  the  plain- 
^7  a  subsequent  grant  of  general  adminis- 1  tiff  was  not  the  plaintiff  nor  the  defendant  in 
'~^        *  *  -    .        -  ^^^  ^^  ^^  actions  in  respect  of  which  this 


tntion ;  it  must  be  presumed  that  there  are 
no  «5uch  assets  to  be  collected,  or  a  gene- 
ral administration  would  be  obtained."  Un- 
douljtedly  there  might  be  many  cases  in 
vbich  that  observation  of  Lord  Redesdale 
^onld  Erectly  apply  in  a  particular  manner. 
Bat  this  does  not  seem  to  be  a  case  of  that  de- 
*3*"'"»  for  the  reasons  I  have  stated.  The 
Stiffs  themselres  are  the  next  of  kin,  or  two 
'^^e  next  of  kin  of  the  deceased,  who  was  the 
^  residuary  legatee  and  are  also  equitable 
7«*tors  of  the  deceased.  What  I  should  have 
'^^<^t  it  right  to  do  in  this  case,  if  I  had  been 
"^^M.  that  the  plaintiffs  could  not  obtain  a 
^^acral  administration  de  bonis  non  to  the  de- 
^^,  h  is  not  nc*cesBary  for  me  to  say.  This 
7*«  comes  before  me  in  a  form  in  which  I 
'^  tnyBclf  bonnd  to  say,  that  the  plaintiffs,  in 
^jndgrncnt,  could  have  obtained,  and  can 
^*  obtain,  or  could  have  procured,  and  can 


action  was  brought,  and  at  the  time  the  said 
work  was  done  the  plaintiff  was  duly  admitted 
an  attorney  of  the  Court  of  Queen's  Bench 
and  the  Ccvnmon  Pleas,  but  was  not  admitted 
an  attorney  of  the  Court  of  Exchequer,  and 
this  the  defendant  is  ready  to  verify,  &c.  To 
this  plea  there  was  a  demurrer  and  joinder,  on 
the  ground  that  the  plaintiff  being  admitted  an 
attorney  of  the  Court  of  Queen's  Bench,  and 
having  conducted  business  for  the  defendant 
in  the  Exchequer  in  the  name  of  attorneys  of 
the  Exchequer  as  his  agents,  is  still  entitled  to 
recover. 

Mr.  Hayes  in  support  of  the  demurrer.  The 
question  raised  on  these  pleadings  is,  whether 
an  attorney,  admitted  in  the  Queen's  Bench, 
can  recover  for  work  done  in  the  Exchequer  in 
the  name  of  his  town  agents,  they  being  (hily 
admitted  attorneys  of  that  court.  This  depends 
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on  the  construction  of  the  6  &7  Vict  c.  73,  be- 
cause there  was  no  doubt  about  the  practice 
before  that  statute  passed.  The  second  section 
of  that  statute  prohibits  any  person  practising 
as  an  attorney  unless  duly  admitted  and  en- 
rolled, but  it  does  not  say  of  what  particular 
court.  The  32nd  section  prohibits  agents 
from  acting  for  persons  not  duly  qualified  as 
attorneys.  The  provisions  of  this  statute  are 
directed  against  illegal  and  unqualified  practi- 
tioners, which  is  very  different  from  the  present 
case.  Latham  v.  Hyde*-  only  decided  that  an 
attorney  practising  in  the  name  of  another 
without  his  consent  could  not  recover  his  costs. 
In  the  case  of  Re  Hodgson  and  Ross,^  the  court 
held,  that  an  attorney  who,  having  been  sworn 
and  admitted,  neglects  for  a  year  to  take  out 
his  certificate,  is  not  an  unqualified  person 
within  the  statute  22  Geo.  2,  c.  46,  s.  11.  In 
Jones  V.  Jones,^  the  Court  of  Exchequer  held 
that  the  2  Geo.  2,  c.  23,  s.  10,  did  not  apply  to 
a  London  agent.  The  agents  in  London  are 
the  persons  who  really  conduct  the  business, 
and  their  names  appear  on  the  writ.  The 
court,  therefore,  has  ample  control  over  the  at- 
torney who  conducts  the  business,  and  the 
provisions  of  the  6  &  7  Vict.  c.  73,  do  not  pre- 
vent the  plaintiff  from  recovering  in  the  present 
action. 

DowHng,  Serjeant,  contrh.  This  case  de- 
pends upon  the  construction  of  the  6  &  7  Vict., 
and  the  cases  that  have  been  cited  are  not  ap- 
phcable,  because  they  were  decided  upon 
former  acts  of  parliament  which  do  not  contain 
the  same  strict  enactments  as  the  late  act  does. 
The  2nd  section  is  very  general  in  its  terms, 
and  enacts  that  no  person  shall  be  admitted  to 
practise  as  an  attorney  unless  he  be  admitted 
and  enrolled  and  otherwise  duly  qualified. 
Section  27  enacts,  that  persons  duly  admitted 
in  one  court  are  capable  of  practising  in  all 
other  courts  on  eigmng  the  roll  of  such  court. 
That  seems  to  be  the  test  required  by  the  legis- 
lature, and  the  plaintifi^  has  failed  to  comply 
with  it.  Then  the  35th  section  provides,  that 
in  case  any  person  shall  in  his  own  name,  or  in 
the  name  oi  any  other  person,  sue  out  any  writ, 
&c.,  in  any  court  of  law  or  equity,  without 
being  admitted  and  enrolled  as  aforesaid,  he 
shall  be  incapable  of  recovering  his  fees  in  such 
action. 

Mr.  Hayes  was  heard  in  reply. 

Cur,  ad.  mdt. 

Lord  Denman,  C.  J.,  now  delivered  the  judg- 
ment of  the  court.  The  (juestion  raised  on 
these  pleadings  for  the  opinion  of  the  court  is, 
whether  an  attorney  admitted  and  enrolled  in 
one  court  may  practise  in  another  court  in 
which  he  is  not  admitted  and  enrolled  in  the 
name  of  another  attorney  who  is  admitted  in 
such  court.  Now  the  statute  2  Geo.  2,  c.  23, 
8.  10,  enables  an  attorney  admitted  and  en- 
rolled of  one  court  to  practise  in  the  other 
courts  in  the  name  and  with  the  consent  of  an 
attorney  of  such  other  court.    The  statute  1 

*  1  Dowl.  594.        ^  3  Adol.  &  Ellis,  224. 
^  2  Mee.  &  Wels.  32.1. 


Vict.  c.  56,  8.  4,  enables  an  attorney  admitted 
of  one  court  to  recover  costs  for  busmess  done 
in  any  other;   and  the  1  &  2  Vict  c.  45,  s.  3, 
confined  the  right  to  those  who  shiQl  sign  the 
roll  of  such  other  court.    These  statutes  are 
now  repealed  by  the  6  &  7  Vict.  c.  73,  and  the 
question  is,  whether  that  statute  prevents  the 
plaintiff  from  recovering  in  the  action.    Now 
the  2nd  section  provides,  that  no  person  shall 
act  as  an  attorney  or  solicitor  unless  admitted 
and  enrolled  and  otherwise  duly  qualified.   The 
plaintiff  was  duly  admitted  an  attorney  of  the 
Courts  of  Queen's  Bench  and  Common  Pleas ; 
he  therefore  had  a  general  right  to  practise  as 
an  attorney,  but  he  had  not  signed  the  roll  of 
the  Exchequer,  and  could  not  practise  there  in 
jhis  own  name.    Then  the  35th  section  pro- 
vides,  that  no  person  shall,  in  his  own  name  or 
in  the  name  of  any  other  person,  sue  out  any 
writ  or  process  without  being   admitted  and 
enrolled  as  aforesaid.    That  section  seems  to 
contemplate  the  case  of  one  attorney  practising 
'  in  the  name  of  another,  but  there  is  nothing  to 
show  that  the  attorney  must  be  upon  the  roll 
of  the  particular  court  in  which  the  business 
was  done.    The  2  Geo.  2,  c.  23,  s.  1,  provided 
that  no  person  should  act  as  an  attorney  in  any 
court  unless  admittied  and  enrolled  "  in  such  of 
the  said  courts  where  he    shall    act   as  an 
attorney,"  and  therefore  the  10th  section  of 
that  act  became  necessary  to  enable  an  attorney 
not  admitted  of  a  particular  court  to  act  as  an 
attorney  in  that  court  in  the  name  of  another 
who  had  been  so  admitted.    The  late  act  does 
not  contain  any  such  enactment,  and  we  are 
of  opinion  that  the  plaintiff  is  under  no  disa- 
bility, and  is  entitlea  to  recover. 

Judgment  for  the  plaintiff. 

Bowen  v.  Owen,    Michaelmas  Term,  1847. 

REPLEVIN. — TENDER. 

The  tender  of  a  sum  of  money  where  more  is  t 
claimed  is  a  good  and  vaUd  tender  of  that 
sum,  and  the  person  receiving  it  does  not 
thereby  prejudice  his  right  to  recover  ike 
remainder  ;  but  a  tender  of  a  mnaUer  suvi^ 
which  imposes  a  condition  on  the  person  ac- 
cepting it  that  it  shall  be  in  full  discharge 
0  the  debt,  or  in  full  of  all  demands,  is 
invalid. 
Thib  was  an  action  of  replevin  in  which 
there  were  several  pleas,  one  of  which  was  a 
tender  of  the  sum  of  25/.  5s.  7id,     It  appeared 
that  the  tender  was  made  by  a  person  named 
Thomas,  who  conveyed  a  letter  from  the  pladn- 
tiff  to  the  defendant,  which  was  as  follows  :— 
"  By  the  bearer,  Thomas  Thomas,  I  have  sent 
the  sum  of  25/.  5s.  7id.,  being  one  year's  rent 
for ."    The  defendant  refused  to  re- 
ceive the  money,  on  the  ground   that  more 
was  due.    On  all  the  other  issues  a  verdict 
was  found  for  the  plaintiff,  but  on  the  plea 
of  tender,  the  learned  judge  bein|(  of  opinion 
that  the  tender  was  conditional,  a  verdict  on 
that  issue  was  entered  for  the  defendant,  with 
leave  reserved  to  move  to  enter  a  verdict  for 
the  plaintiff  on  that  issue.    A  rule  mm  having 
been  obtained, 
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Mr.  CkUton  now  showed  cause,  and  con- 
tended, that  a  tender  to  be  valid  in  law  must  be 
without  qoalification,  and  inthout  any  limita- 
tion as  to  amoant.  He  cited  Evane  v.  Jud- 
hns*  where  an  offer  of  a  sum  of  money  to  be 
accepted  as  the  whole  balance  where  a  larger 
lam  was  churned,  was  held  not  a  legal  tender, 
lo  SttttoHV.  Hawkins,'^  a  tender  of  a  sum  as  all 
that  was  due,  was  held  not  a  good  tender. 

Mr.  Watson,  (with  whom  was  Mr-  Ijush,) 
cooUk,  contended,  that  no  condition  was  im- 
ixNted  br  the  tender.  He  cited,  Ball  v.  Par' 
W/  Read  v.  Goldring  :^  Ecksteir  v.  Rev- 
solds:^  Henwood  v.  OliverJ  (Stopped  by  the 
court) 


Xf  vfhen    costs  are   being   tawed   an   error 
is  made  in  the  casting  up,  which  is  not 
discovered    untih  after    the    Master    has 
made  his  allocatur,  the  party  to  whose  pre-  * 
judice  such  error  has  arisen  has  no  right  tb 
take  upon  himself  to  correct  it;  and  if  he  V 
tenders  less  than  the  actual  amount  found  I 
by   such    allocntur,  such  tender  will   be  | 
bad. 
This  was  a  rule  calling  upon  the  plaintiff  to 
show  cause  why  the  interlocutory  judgment 
signed  herein  should  not  be  set  aside  with 
costs.    The  facts  are  as  follow.    The  plaintiff 
having    declared    against   the    defendant   as 
drawer  of  a  bill  of  exchange  by  the  initial  of 


L)rd  Denman,  C.  J.  All  persons  who  go  to  |  her  christian  name  only,  (A.  Drew,)  the  defend- 
make  a  tender  do  so  for  the  purpose  of  ex-  ant  demurred,  and  demanded  a  joinder  in  de- 
tinguishiDg  the  debt.  The  doubts  that  have  |  murrer,  and  the  plaintiff  having  taken  out  a 
arisen  on  this  subject  are  with  respect  to  the  summons  to  set  aside  the  demurrer  as  frivo- 
condnci  of  parties,  which,  up  to  a  certain  period  lous,  Mr.  Baron  Piatt  on  the  12th  of  August 
is  quite  correct.     If  a  person  who  tenders  |  made  an  order,  that  on  payment  of  costs  the 

plaintiff  might  amend.     On  the  following  14th 
the  plaintiff  not  having  amended,  the  defend- 


aoney  says,  I  will  not  part  with  the  money 
nnlesa  the  person  who  receives  it  will  give  a 
receipt  for  the  whole  debt  or  in  full  of  all  de- 
mands, which  he  has  no  right  to  do,  that  is  a 
condition  which  invalidates  the  tender.  A  per- 
son to  whom  money  is  tendered  should  accept 
it,  and  then  if  he  claims  more  he  makes  no 
admUuon. 
Coleridge,  J.,  concurred. 
WighinuM,  J.  I  am  of  opinion  that  this  is 
not  a  conditional  tender.  In  the  case  of  Heii- 
^pod  V.  OHver,  which  has  been  cited,  Mr.  Jus- 
tice Patteson  in  his  judgment,  says,  "  The  de- 
fendant who  makes  a  tender  always  means  that 
the  amount  tendered,  though  less  than  the 
pluntiff's  Inll,  is  all  that  he  is  entitled  to  de- 
mand in  respect  of  it.  How  then  would  the 
pbintiff  preclude  himself  from  recovering  more 
vy  accepting  nn  offer  of  part,  accompanied  by 
opressions  which  are  implied  in  every  ton- 
ia  I"  The  judgment  there  given  seems  to  me 
applicable  to  the  present  case. 

Srk,  J.  I  am  of  the  same  opinion.  I  think 
the  party  who  tenders  money  has  a  right  to  ex- 
dode  every  supposition  which  can  be  made 
3K>inst  him ;  ix  he  requests  to  have  a  receipt  in 
full  discharge  of  the  debt,  or  in  full  of  all  de- 
mands, be  would  then  be  imposing  a  condition 
which  he  baa  no  right  to  do. 

Rule  absolute. 


^nntfd  Mtn^  ^ruttitt  Court 
(Before  Mr.  Justice  Patteson.) 
Levy  w.  Dreao.     Nov.  22,  1847. 

^«W    OP     AMBNDMBNT. — ERROR. — 1N8UF- 
FICIKNT  TBNDBR. 

^erheutory  costs  may  be  set  off  against  each 

other  by  the  party  interested  without  leave 

'to  do  so,     Wkeis  leave  %»  given  to  amend  on 

.  faymau  of  costs,  such  payment  is  a  Condi- 

^><Mi  precedetU  to  amending. 


*  4  Camp.  156.  * 

^  2  DowL  N.  S.  345. 
^7AdoL&Elli%  80. 


8  Car.  &  Payne,  269. 
<  2  M.  &  S.  86. 
^  a  B.  R.  409. 


ant  signed  judgment  of  non  pros.  Upon  this 
the  plaintiff  took  out  a  summons  to  set  aside 
the  judgment,  which  Mr.  Baron  Piatt  accord- 
ingly did  with  costs.  On  the  24th  of  August 
the  plaintiff  taxed  his  costs  of  setting  aside  the 
judgment  at  3/.  lis.  6d.,  and  on  the  26th  the 
defendant's  costs  of  the  demurrer  and  amend- 
ment were  taxed,  and  the  Master  gave  his  allo- 
catur for  6/.  19'.  6d.  It  appeared,  however, 
that  in  the  coiirse  of  taxation  the  Master  dis- 
allowed an  item  of  49.,  which  was  omitted  to 
be  deducted  in  the  casting  up ;  and  the  Master's 
attention  not  having  been  drawn  to  the  fact, 
his  allocati  r  stood  for  4^.  more  than  it  ought. 
On  the  same  day  a  derk  of  the  plaintiff's  at- 
torney attended  at  the  office  of  the  defendant's 
attorney,  and  there  tendered  a  receipt  for  the 

glaintiff's  costs,  and  after  explaining  that  the 
[aster's  allocatur  for  the  defendant's  costs 
was  given  for  4s,  too  much,  he  set  off  the 
plaintiff^s  costs  against  tho^e  of  the  defendant, 
and  tendered  the  balance  of  3/.  5ir.,  deducting 
in  so  doing  the  4f.  excess,  and  at  the  same 
time  left  an  amended  declaration.  The  clerk 
stated,  that  as  his  master  was  not  within  he 
had  no  instructions,  whereupon  the  clerk  of 
the  plaintiff's  attorney  informed  him  that  if 
they  would  send  to  the  office  of  the  plaintiff's 
attorney,  they  could  have  the  balance  which  he 
had  tenderea.  No  application  was  made  for 
the  costs,  nor  was  the  declaration  returned, 
and  on  the  30th  of  October,  the  defendant  not 
having  pleadefl,  the  plaintiff  signed  interlocu- 
tory judgment.  The  present  rule  was  moved 
for  on  the  ground  that  as  the  plaintiff  had  not 
complied  with  the  terms  upon  which  alone  he 
was  entitled  to  amend  his  aeclaration,  namely, 
in  not  paying  the  costs,  the  defendant  was  not 
in  default  in  not  pleading. 

Hoggins  showed  cause,  and  argued,  Ist,  that 
the  payment  of  the  costs  was  not  a  condition 
precedent  to  the  plaintiff's  right  to  amend,  for 
that  the  defendant  liad  his  ordinary  remedy  for 
his  costs  if  not  naid.  2nd.  That  as  the  plain- 
tiff had  tenderea  the  real  balance  of  costs  due. 
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he  had  done  all  that  was  required  of  lam,  and 
that  the  defenduit  was  bound  to  have  pleaded 
in  due  time. 

PrmUice,  contra,  contended,  Ist,  that  the  pay- 
ment of  the  costs  uHU  a  condition  precedent, 
Nichols  V.  Bozon,  13  East.  185 ;  and  2nd,  that 
as  the  plaintiff  had  not  tendered  the  £ull  balance 
according  to  the  Master's  allocatur,  but  had 
chosen  to  deduct  4^.  upon  a  supposed  miscal- 
culation, he  had  not  tendered  the  proper  ba- 
lance of  costs,  independently  of  which  this  was 
not  a  case  in  which  the  plaintiff  was  justi- 
fied in  setting  off  costs,  inasmuch  as  the  Master 
on  taxation  had  given  no  permission  for  the 
purpose. 

Patteson,  J,  The  payment  of  costs  was  no 
doubt  a  condition  precedent  to  amending,  and 
I  think  the  plaintiff  was  right  in  deducting  his 


name  of  David  Attfield  stood  thus  on  the  re- 
gister:— 

David  Attfiehi  |  Cold  Aahby  |  occupier  of 
knd  above  50/.  I  Own  occupation.  | 

David  Ashfield,  being  sworn,  stated  tbat 
during  the  12  months  of  his  occupancy  he  had 
held  a  farm  of  Mr.  Loveday  of  sufficient  valae 
up  to  Lady-day,  1847,  when  he  left  it  At 
Michaelmas,  1846,  he  took  another  farm  of 
Dr.  Walker,  also  of  sufficient  value,  in  the 
same  parish,  which  he  held  at  the  then  preeent 
time,  Oct.  7th,  1847*  He  had  not  made  any 
new  claim.  The  question  for  consideration 
was,  whether  the  claim  already  on  the  register 
was  sufficient  to  entitle  him  to  vote  in  respect 
of  successive  occupation.  The  said  Edmand 
Singer  Burton  quoted  the  case  of  Bartlett  t. 
Cribbs,  Lutwyche's  Reg.  Cases,  vol.  1,  part  1, 


own  from  the  defendant's  costs  in  the  way  that  page  73,  in  support  of  his  argument  against  the 
he  did,  without  seeking  for  permission  to  do  vote  of  the  saidDavid  Attfield.  'fbe  revising 
80  from  any  other  authority.  If,  therefore,  the  barrister  was  of  opinion  that  the  qualification 
actual  balance  had  been  tendered,  I  should  of  the  said  David  Attfield  was  sufficiently  de- 
have  held  that  this  is  a  regular  Judgment.  But  acribed  in  the  said  list,  there  having  been  no 
whether  there  was  or  was  not  an  error  in  the  hiatus  between  the  said  occupations,  and  that 
casting  up,  the  allocatur  is  for  a  precise  sum,  I  it  was  not  necessary  for  him  to  send  in  a  new 
and  the  party  who  avails  himself  of  his  right  to     *'  ''        '  "~      "  '"*'* 

set  off  costs,  should  tender  the  exact  sum  as 


appears  by  the  allocatur.  As  long  as  the  allo- 
catur remains,  it  must  be  taken  to  be  for  the 
correct  sum,  and  therefore  finaL  If  there  be 
a  mistake,  as  it  is  said  there  was  in  this  case, 
the  party  has  no  right  to  take  upon  himself  to 
correct  it,  but  should  have  applied  to  the  pro- 
per quarter  to  have  had  it  set  right.  The 
judgment,  therefore,  in  this  case  was  irre- 
gular. Rule  absolute. 

Camtaan  fUttiff* 

Burton,   appellant,    and    Gery,   respondent, 
Michaelmas  Term,  1847. 

(Southemdivisionofthe  county  of  Northampton.) 

QUALIFICATION  TO  VOTE  AS  OCCUPIBR. — 
LANDS  HELD  IN  SUCCESSION. — NEW  NO- 
TICE  OF   CLAIM. 

Where  a  party  already  on  the  register  of 
voters  in  respect  of  the  occupation  of  cer- 
tain land,  ceased  to  hold  that  land,  and  be- 
came and  continued  to  be  the  occupier  of 
other  land  in  the  same  parish,  but  failed 
to  send  in  any  new  notice  of  claim  cfter 
such    change.       Held,    that    under    tlie 
^th  and  40M  sections  of  the  6  VicL  c.  18, 
he  was  not  entitled  to  have  his  name  re- 
tained on  the  register  of  voters,  although  it 
appeared  that  the  description  of  his  quaUfi- 
cation  in  the  register  exactly  embraced  both 
the  qualifications. 
At  the  court  holden  before  the  barrister  ap- 
pointed to  revise  the  list  of  voters  for  the  said 
southern  division  of  the  county  of  Northamp- 
ton, for  the  revision  of  the  list  of  voters  for 
the  parish  of  Cold  Ashby,  in  the  sud  division 
of  the  said  county,  Edmund  Singer  Burton 
objected  to  the  name  of  David  Attfield  being 
retained  on  the  said  list. 
The  facts  of  the  case  wen  as  follow,  the 


claim,  and  that  the  case  of  Bartlett  v.  Gibbs 
did  not  apply,  and  the  revising  barrister  ac- 
cordingly retained  the  name  of  the  said  David 
Attfiela  on  the  list  of  voters  for  the  said 
county. 

Humfrey,  for  the  appellant.  The  question 
here  is,  whether  a  man  who  had  in  any  pre\iouii 
year  sent  in  his  claim  as  occupier  of  land  which 
he  then  held,  but  who  afterwards  ceases  to 
hold  that  land,  and  becomes  the  occupier  of 
other  land  of  the  same  tenure,  and  exactly  an- 
swering the  description  in  the  register,  was  not 
bound  to  send  in  a  new  claim. 

Maule,  J.  Suppose  a  man  Dving  in  a  place 
called  Rose  Hill,  and,  there  being  several  places 
of  that  name  in  the  neighbourhood,  he  removes 
to  another  Rose  Hill,  I  do  not  apprehend  that 
without  a  new  claim  the  act  would  be  complied 
with.  It  is  to  enable  parties  to  look  at  the 
propertv  and  see  whether  it  was  of  suffirieot 
value,  that  the  claim  is  required  by  the  act. 

Humfrey.  Under  the  express  provisions  of 
the  4th  &  5th  sections  of  the  Registration  Act, 
a  new  claim  is  required,  and,  if  sent  in,  woold 
have  appeared  on  the  new  list  of  claimants, 
and  thus  notice  given  to  the  public  of  the 
change.  He  referred  to  the  cases  of  BariUU 
V.  Gibbs,  5  Man.  &  Gr.  81;  mad  Gadsby  r 
Barrow,  Lutw.  Reg.  Cas. 

Hayes  for  the  respondent.  The  case  o 
Gadsby  v.  Barrow  was  not  applicable  to  th 
present  case,  as  it  related  only  to  the  joining  g 
the  value  of  certain  property.  So  also  the  cas 
of  Bartlett  v.  Gibbs  was  decided  on  the  groun 
of  an  insufficient  description  of  a  part  of  tk 
quahfication.  But  here  the  description  wa 
enough  to  embrace  both  the  houses.  Thei 
as  to  the  provisions  of  the  Registration  Ac 
the  4th  section  only  requires  a  claim  to  1 
nuide  where  a  person  ''shall  not  retain  tl 
same  qualification  as  described  in  ti&a  register 
and  that  may  mean  the  same  as  the  regist 
will  describe.    Then,  by  the  40tb  section,,  it 
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expressly  enacted,  that  where  the  description 
of  the  property  of  any  person  who  shall  he  in- 
cluded in  "any  such  list"  shall  he  wholly 
omitted,  or  *'  he  insufficiently  described  for  the 
purpose  of  being  identified,  such  barrister  shall 
expunge  the  name  of  every  such  person  from 
such  list,  unless  the  matter  or  matters  so 
omitted  or  insufficiently  described  be  supplied 
to  the  satisfaction  of  such  barrister  before  he 
shall  have  completed  the  revision  of  such  list, 
in  which  case  he  shall  then  and  there  insert 
the  same  in  such  list." 

Maule,  J.  That  section  puts  you  out  of 
court,  I  think.  There  is  some  leniency  shown 
therein  to  a  defect  in  the  description  of  a 
party's  place  of  abpde,  but  with  respect  to  the 
quaUfication  there  is  none.  The  proviso  at  the 
end  of  the  section  declares,  that  where  a  party 
is  objected  to  on  the  f^round  of  his  having 
changed  his  place  of  abode  "  without  having 
sent  in  a  fresh  notice  of  claim,  it  shall  be  law- 
ful for  the  barrister,  on  revising  the  list,  to 
retain  the  name  of  such  person  on  the  list  of 
voters,  provided  that  such  person,  or  some  one 
in  his  behalf,  shall  prove  that  he  possessed  on 
the  last  day  of  July  the  same  qualification  in 
respect  o(  which  his  name  has  been  inserted  in 
such  list,  and  shall  also  supply  his  true  place 
of  abode." 

Hayes,  But  what  is  to  be  taken  as  the 
meaning  of  the  words  "  such  list "  in  that  sec- 
tion ?  Here  there  is  a  list  containing  a  descrip- 
tion which  embraces  both  properties. 

h'iiUams,  J.  The  qualification  described  in 
the  list  which  is  alluded  to  in  this  case,  the 
party  it  is  shown,  had  ceased  to  occupy  at 
lady-day,  1847. 

Hajres .  But  the  description  eaually  applies 
to  both  the  qualifications,  and  wnat  necessity 
then  can  there  be  for  sending  in  a  new  claim  ? 

Humphrey,  in  reply,  was  stopped  by  the 
court. 

lilldej  C.  J.  I  entertain  no  doubt  in  this 
case  either  upon  the  strict  construction  of  the 
i^tatute,  or  the  spirit  and  reason  of  its  pro- 
visions. The  4th  section  expressly  enacts,  that 
where  persons  who  are  on  a  former  register 
shall  not  retain  the  same  qualification, — by 
which  I  understand  not  simply  the  same  legd 
description  of  qualification,  hut  the  same  pro- 
perty in  respect  of  which  the  qgualification  had 
been  clamed, — ^they  shall  send  m  a  new  claim  to 
▼ote.  I  find,  also,  that  where  a  party  changes 
ha  place  of  abode,  the  act  requires  that  he 
s^iall  seod  in  a  new  claim,  and  this,  as  well  as 
:tie  proviso  in  the  40th  section,  enabling  the 
harnster,  in  case  of  a  change  of  the  place  of 
alMde,  to  reCam  the  voter's  name,  although  no 


new  claim  be  sent  in,  provided  it  is  proved  that 
on  the  last  day  of  July  he  possessed  "the  sane 
qualification  in  respect  of  which  his  name  has 
been  inserted  in  such  list ;"  were  material  to 
show  that  the  4th  section  was  framed  with  a 
\iew  of  giving  full  information  whereby  to 
ascertain  the  identity  and  sufficiency  of  tbe 
claimant's  property.  It  is  just  as  important 
that  a  party  who  ceases  to  occupy  the  pro- 
perty in  respect  of  which  he  has  already 
claimed  should  give  notice  of  any  change  of 
property  as  that  he  should  give  the  original 
notice  ;  the  very  object  of  the  legislature  being 
that  the  qualification  of  the  claimant  should  be 
open  to  investigation.  It  seems  to  me  that  the 
act  requires  a  party  claiming  in  respect  of  a 
successive  occupation  to  send  in  a  notice  of 
claim  of  the  property  so  held  in  succession, 
and  there  was  very  good  reason  why  the  legis* 
lature  should  so  require.  On  the  whole,  there- 
fore, I  think  the  party  in  the  present  case  was 
bound  to  send  in  a  new  claim,  as  he  did  not, 
according  to  the  words  of  the  4th  section,  "  re- 
tain the  same  qualification,"  and  that  the  de- 
cision of  the  revising  barrister  is  erroneous. 

Coltman,  J.  It  is  clear  that  the  party  here 
was  entitled,  as  far  as  qualification  is  con- 
cerned, to  be  on  the  register,  the  only  question 
is,  whether  he  has  taken  the  proper  means  of 
securing  his  being  registered.  It  is  rather 
by  implication  than  by  the  express  terms  of  the 
act  that  any  forfeiture  of  the  right  arises  in  this 
case,  because  section  4  enacts  that  the  over- 
seers shall  .publish  a  notice  requiring  persons 
who  "  shall  hot  retain  the  same  qualification  or 
continue  in  the  same  place  of  abode,"  &c.,  to 
send  in  a  new  claim,  which  certainly  leads  to 
the  result  that  it  was  the  intention  of  the  legis- 
lature to  oblige  such  parties  to  send  in  a  fresh 
claim.  But  the  clause  does  not  sav  expressly 
that  unless  such  claim  be  sent  in  tne  nght  to 
be  put  upon  the  register  shall  be  forfeited. 
The  proviso  af  the  end  of  the  40th  section, 
however,  showed  distinctly  that  unless  such 
claim  in  the  case  of  a  change  of  qualification 
be  sent  in,  the  party  loses  his  right  to  vote. 

Maule,  J.  Whether  the  qualification  is  the 
same  or  not  is  to  be  determined  by  looking  at 
the  property  itself,  describe  it  by  what  words 
you  would,  and  if  so,  then  it  must  be  conceded 
that  the  party  here  is  in  the  same  situation  as 
he  would  have  been  in  if  there  had  been  a  dif- 
ference in  the  descriptions  of  the  properties. 
There  was  just  as  much  likelihood  of  being 
misled ;  and  I  thing,  therefore,  a  new  claim 
was  necessarv. 

Williams,  J.,  concurred. 

Decision  reversed. 
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^tirts  of  lEqitfts- 
CQXSTRUCTION  OF  STATUTES. 

A&BITRATIOM. 

^tAmimam  to  arbitratiou. — Rule  of  court. — 
Jfcf0tfioa.^-The  sttbrniesion  to  arbitration  may, 
Tindtr  the  9  &  10  Will.  3,  c.  15,  be  made  a 


rule  of  court,  not  only  after  the  award  has  been 
made,  but  after  the  last  day  of  the  term  follow-  i 
ing  the  publication  of  the  award ;  and  when, 
therefore,  it  is  no  longer  open  to  either  party  to 
complain  of  the  award,  on  the  ground  of  cor- 
ruption or  undue  practice. 


160 


Analytical  Digest  of  Cases .«  Courts  6/  Equity, 


An  ohjection  to  the  validity  of  an  aivard  ap- 
parent upon  the  award,  is  not  an  objection  to 
making  the  submissinn  a  rule  of  court  under 
the  statute. 

A  motion  to  make  a  submission  to  arbitra- 
tion a  rule  of  court  under  the  statute  may  be 
made  cxparte :  Semble,  Heming  v.  Swinnerfon, 
5  Hare,  350. 

Case  cit«d  in  the  judgment:  Wilkinson  v.  Pnge, 
1  Hare,  S76. 

COIIOORATION. 

Trust. — Consiructicn  of  deed.— Vendor  and 
purchaser.— Invalid  co»/r<ic/.— The  stat.  of  27 
£liz.  c.  20,  authorized  the  corporation  cf  Ply- 
mouth to  construct  a  watercourse  or  conduit 
for  bringing  a  supply  of  fresh  water  from  a  dis-  i 
tance  to  Plymouth  for  public  objects,  as  for  i 
supplying  the  ships  and  town,  and  to  scour  the  | 
haven.    Mills  were  erected  on  the  watercourse, , 
and  the  corporation  afterwards  conveyed  away  i 
a  portion  of  their  interest  in  the  leat :  Held,  • 
that  the  corporation  had  undertaken  the  per-  I 
formanceof  a  public  trust  and  could  not  divest 
themselves  of  the  means  of  fully  executing  it ;  I 
that  the  primary'  duty  of  the  corporation  wa»  to 
provide  for  the  public  objects  contemplated  by  ! 
the  act,  and  that  the  sur|)lus  water  only  was  I 
after  satisfying  the  public  services  to  be  ap- 1 
plied  for  the  use  of  the  mills.    'J 'he  court  also  i 
considpred  it  to  be  doubtful  whether  the  corpo- , 
ration  could  alienate  the  watercourse,  or  any  j 
part,  for  satisfying  their  own  debt. 

Upon  the  construction  of  the  particular  in- 
struments, held,  that  by  the  conveyance  of  one- 
fourth  "  of  and  in  the  leat  or  watercourse,"  the 
purchaser  acquired  no  interest  of  the  water, 
other  than  such  a  part  as  remained  after  sup- 
plying the  public  purposes  for  which  the  leat 
was  authorized  to  be  made. 

A  hospital  having  a  corporate  charter,  was 
established  in  close  connexion  with  a  municipal 
corporation.  'Vhe  ex-mayor  was  to  be  the  go- 
vernor, the  master  and  assistants  were  elected 
from  the  corporation,  and  the  mayor  and  the 
aldermen  were  visitors  :  Held,  that  the  corpo- 
ration and  hospital  were,  in  equitv,  incapable  of 
contracting,  and  a  purchase  by  the  corporation 
of  property  belonging  to  the  hospital  was  set 
aside.  The  Attorney-General  v.  The  Corpora- 
tion of  Plymouth,  9  Beav.  67. 

CORPORATION  TRUSTEES. 

The  court  will  not  make  an  order  for  filling 
un  vacancies  in  chantv  trustees  under  the 
Municipal  Corporation  Act,  unless  it  be  satis- 
fied that  the  exi^iting  number  is  practically  in- 
sufficient, and  that  inconvenience  arises  from 
not  having  more.  Worcester  Charities,  in  re, 
2  Phill.  384. 

FOREST   OF    DEAN. 

Power  of  arbitrators,— Setting  aside  award. 
—-Equity  to  enforce  parol  contract, — Commis- 
sioners appointed  under  an  act  of  parliament 
to  set  out  the  metes  and  bounds  of  mines  and 
quarries  in  the  Forest  of  Dean,  and  to  fix  the 
rent  to  be  paid  for  the  same  :  Held,  under  the 
terms  of  the  act,  to  have  no  jwwer  to  compel  a 
miner  to  pai*  in  money  for  by-gone  workings, 
•r  to  exclude  htm  from  Abe  award  if  he  refused 


to  make  such  payment.  Commissioners  ap- 
pointed by  an  act  of  parliament  to  determine 
the  respective  rights  of  the  Crown  and  the  cus- 
tomary miners  on  Crown  lands,  had  made  an 
au'ard  giving  a  benefit  to  a  miner,  but  had  re- 
quired such  miner  to  submit  to  terms  which 
they  had  no  power  to  impose,  and  which  the 
miner  did  not  afterwards  fulfil :  Held,  that  after 
the  time  limited  by  the  act  for  making  the 
award  had  expired,  the  court  would  not  set 
aside  the  award  at  the  suit  of  the  Crown,  as  it 
could  not  then  restore  the  miner  to  hia  rights 
under  the  act. 

In  the  case  of  an  award  made  upon  the  faith 
of  a  parol  contract,  entered  into  by  a  party  talc- 
ing a  benefit  under  the  award,  that  such  party 
would  pay  a  sum  of  money  to  the  Crown,  an 
information  by  the  Crown  seeking  specific  per- 
formance of  the  parol  contract,  and  thereby  in 
effect  to  add  the  parol  agreement  to  the  award, 
cannot  be  sustained. 

llie  agent  employed  by  a  miner  in  the  ma- 
nagement of  his  mines  and  in  his  communica- 
tions with  the  commissioners  for  setting  out  the 
metes  and  bounds  and  fixing  the  rents  and 
duties  in  respect  thereof,  is  not  therefore  the 
agent  of  the  miner  for  the  purpose  of  making  a 
contract  with  the  commissioners,  not  within  the 
powers  which  have  been  conferred  upon  them 
in  that  character. 

Semble, — ^The  refusal  to  pay  a  certain  sura  of 
money  according  to  an  agreement  upon  the 
faith  of  which  an  award  was  made,  although  it 
was  a  stipulation  which  the  commissioners 
making  the  award  were  not  empowered  to 
insist  upon,  would  be  a  ground  upon  which  in 
equitv  the  party  to  whom  the  monies  were  to 
have  been  paid  might  resist  the  ])erformanceof 
the  award  if  the  other  party  had  sought  the  aid 
of  the  court  to  enforce  it.  Attorney-General  r. 
Jackson,  5  Hare,  355. 

Cases  cited  io  the  judgment :  Pember  v.  Mathers, 
1  Kro.  C.  C.  5^  ;  Clnrke  v.  Gmiit,  H  V«s* 
524. 

FRAUDS,  STATUTE  OF. 

I .  Effect  of  repudifition  of  trust  by  trustee.-- 
A,  and  B.,  for  whom  land  had  been  purchased 
by  C.  with  a  view  to  its  \mng  resold  in  building 
lots  on  the  land  being  conveyed  to  them, 
I  signed  a  paper  writing  purporting  to  be  a  me- 
morandum of  an  agreement  between  them  re- 
j  lative  to  the  land,  by  which  it  was  agr^d  **  that 
they  should  each  advance  half  the  purchase- 
money,  and  receive  interest  on  the  same  at  5 
I  per  cent.,  and  that  they  were  to  have  each  one- 
!  third  interest  in  the  purchase,  and  to  reserve 
one-third  of  the  profits  arisini^  therefrom  for 
C  in  lieu  of  his  commission  for  purchasing, 
selling,  surveying,  valuing,  and  laying  out  the 
land  in  lots,  or  any  other  services  that  might 
be  required  of  him ;  but  that  it  wbs  clearly  and 
distinctly  undervtood  that  C.  should  have  nc 
power  or  authoritv  whatsoever  over  the  land 
and  that  he  should  not  be  entitled  to  receive 
any  compensation  therefh>m  until  the  who! 
was  sold  and  paid  for."  The  land  havinj 
afterwards  greatly  increased  in  valae,  A.  and  E 
refused  to  recognise  C.'s  interest  in  the  specu 
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ktiott,  and  offered  liim  a  money  compeneation 
for  his  senrices.  Whereupon  C,  who  had  ob- 
jected from  the  first  to  the  clause  in  the  memo- 
nadum  which  excluded  him  from  all  control 
as  inconsistent  wUh  the  ori);inal,  terms  for 
whidi  he  had  verbally  stipulated,  filed  his  bill 
for  an  immediate  sale  of  the  land,  and  the 
coiirt  being  of  opinion  that  the  defendants,  by 
repudiating  the  trust  as  to  C.'s  share,  had  de- 
Tolved  UDon  the  court  the  discretion  which 
theyhad  by  the  memorandum  reserved  exclu- 
sireh'  to  themselves  as  to  the  time  of  sale,  de- 
clared C.  entitled  to  one-third,  and  referred  it 
to  the  Master  to  inquire  whether  it  would  be 
for  the  benefit  of  all  parties  that  the  land 
shoold  be  sold.    Date  v.  Hamilton,  2  Phill.  266. 

2.  Partnership  in  dealing  with  land. — Agree- 
ment made  and  signed  by  third  persons, — ^A 
partnership  agreement  between  A.  and  B,  that 
tbey  shall  be  jointly  interested  in  a  speculation 
for  baying,  improving  for  sale,  and  selling 
lands,  ma]^  be  proved  without  being  evidenced 
hv  any  writing  signed  by  or  with  the  authority 
of  the  party  to  be  charged  therewith  within  the 
Statute  of  Frauds ;  and  such  an  agreement 
bein^  proved,  A.  or  B,  may  establish  his  in- 
terest in  land,  the  subject  of  the  partnership, 
without  such  interest  being  evidenced  by  any 
8uch  writing.  Dale  v.  Hamilton,  5  Hare,  369. 
Cases  cited  in  tiie  judgment :  Morpbett  v.  Jooes, 

1 2iirioft  172  ;  Mundy  r.  JolUfTe,  9  Sim.  4l3 ; 

Crairsbay  r.  Maulc,  1  Swiinst.  ol8  ;  Fnredsy  y. 

Wi|;htiriek,  1  Hum.  &  Myl.  46;  .leffereys  t. 

Small,  1   Vern.    S17;  Jackson   v.  Jnckson,  9 

Ve«.  .591 ;  Lake  v.  Craddock,  3  P.  Wnis.  158  ; 

Ktliot  T.  Brown.  3  Swtnst.  489,  n. ;  For«ter  r. 

Hah.  3  Ves.  696 :  Taylor  v.  Salmon,  4  Myl.  & 

Cr.  1S9. 

HBIR. 

I  H'.  4,  c.  47. — An  estate  was  sold  to  a  party 
to  a  sQJt  for  payment  of  the  testator's  debts, 
and  which  by  tne  disclaimer  of  a  trustee  was 
^ated  hi  the  heir  pur  auier  vie,  with  legal  re- 
mainder to  the  children  of  A,  (who  was  living) 
as  tenants  in  common.  The  purchase-money 
vas  in  court.  The  case  appeared  to  be  within 
^  1  W.  4,  c.  47,  so. that  no  effective  convey- 
acce  could  be  made  until  the  death  of  A.  Held, 
tbat  tbe  purchase- money  ought  not  to  be  dis- 
tributed.   Heming  v.  Archer,  9  Beav.  366. 

JNCLOSURB  ACT. 

Pwtrof  commissioners, ^-Public  or  private 
^'^lijsnctum. — ^Damage  to  watercourse  or 
driM,^\xk  act  of  parliament  empowering  com- 
Qi&siooersto  inclose  the  common  lands  in  a 
certain  township,  reciting  the  titles  of  certain 
i^owneis,  and  that  it  WOttld  be  greatly  for  the 
iiirantage  of  the  proprietors  of"  the  common 
■ands  that  the  same  should  be  divided  and  in- 
^J«ed,  enacted  that  it  should  be  lawful  for  the 
c^xmissioners  to  set  out  and  make  such 
^''thrt,  watercourses,  and  bridges,  of  such 
^f^il  and  form,  in  such  situations  as  they 
»t  uld  deem  necessary  in  tbe  lands  to  be  in- 
'"'..>-;;  and  also  to  enlarge,  cleanse,  or  alter 
^cfrarfcc  of,  and  improve  any  the  existing 
ihThes,  watercourses,  or  bridges,  as  well  in 
•^d  on  the  same  lands,  as  also  in  dny  ancient 


inclosures  or  other  lands  in  the  township  as 
they  should  deem  necessary  :  Held,  that  the 
act  did  not  empower  the  commissioners  to  alter 
the  drains  in  the  common  lands  so  as  .to  over- 
load an  ancient  drain  which  flowed  through  the 
common  lands  from  another  township,  and 
thereby  to  obstruct  the  drainage  of  the  lands 
in  such  other  township,  to  the  damage  and  in- 
jury of  the  owners  of  such  land. 

Where  an  act  of  parliament  empowers  certain 
persons  to  deal  with  their  own  property  or  with 
property  in  a  certain  place  or  district,  or  defined 
by  a  certain  description,  and  does  not  express 
by  words,  or  by  necessary  impUcation  import, 
that  the  legislature  intended  to  affect  the  rights 
of  other  persons  in  other  property,  courts  of 
law  do  not  construe  mere  general  words  in  the 
act  as  affecting  the  righu  of  strangers  as  to 
property  not  within  the  description  of  that  with 
which  the  act  expressly  purports  to  deal. 

Whether  an  act  of  parliament  is  to  be  deemed 
a  public  act  binding  on  all  the  Queen's 
I  subjects,  or  merely  a  private  act,  depends  upon 
the  nature  and  substance  of  the  case,  and  not 
upon  the  technical  consideration  whether  the  , 
act  does  or  does  not  contain  a  clause  declaring 
that  it  shall  be  deemed  a  public  act.  Dawson 
V.  Paver,  5  Harfe,  415. 

Cases  cited  in  tbe  judgment:  Sir  F.  Harrington's 
cuse,  8  Rep.  138,  a.;  Lucy  v.  Lorington,  1 
Veneris,  175 ;  2  Dwarris,  630 ;  Slead  ?.  Carey, 
IM.  G.&S.496. 

INFANT. 

Custody  under  2  Sf  Z  Vict.  c.  54.-^  Order 
under  the  stat.  2  &  3  Vict.  c.  54,  that  an  infant 
daughter  should  be  delivered  out  of  the  custody 
of  the  father  into  that  of  the  mother. 

Is  it  not  necessary,  in  order  to  enable  the 
mother  to  apply  under  this  act  for  the  custody 
of  her  child,  that  she  should  have  obtained  or 
be  entitled  to  obtain  a  divorce  a  mensd  et  thoro, 
Bartlett,exparte,2Co\\.6Q\. 

INFANT  TRUSTEE. 

1  W,  4,  c.  60. — An  infant  devisee  had  been 

ordered  to  convey  real  estate  sold  for  payment 
I  of  the  testator's  estate.     He  made  default,  and 

was  not  amenable  to  process.  The  court, 
I  under  1  \V.  .4,  c.  60,  s.  8,  directed  a  person  to 

convey    in   his    place.      Thomas  v.   Qwynne, 

Thomas  v.  Thomas,  9  Beav.  275.  . 

INSOLVENT   debtors'  ACT. 

1^2  Vict.  c.  1 10,  s,  6\,— Misnomer, ^Judg- 
ment,— A  judgment  was  entered  up,  &c.  against 
Mr.  H.  under  a  warrant  of  attorney.  In  the 
judgment,  warrant  of  attorney,  &;c.,  he  was 
named  H^.  //.,  his  proper  name  being  W.  B,  H.: 
Held,  that  the  judgment  was  valid. 

A  judgment  was  obtained  against  a  party 
under  a  warrant  of  attorney,  fie  afterwards 
took  the  benefit  of  the  Insolvent  Debtors'  Act : 
Held,  that  the  judgment  creditor  was  a  neces- 
sary party  to  the  ,convcy.ince  of  the  insolvent's 
real  estate  to  a  purchaser,  notwithstanding  the 
1  &  2  Vict.  c.  110,  s.  61.  Hotkam  v.  Simer- 
ville,  9  Beav.  63. 

JUDGMENT    DeIbT. 

Debtor  and  Creditor, — A,  was  entitled  to  an 
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anrnnty,  wbich  was  secured  br  a  covenant  and 
by  an  assif^nment  of  leasebolds  to  her  in  trust 
to  sc^ :  Held,  that  her  interest  under  the  deed 
miglrt  be  made  available  under  1  &  2  Vict.  c. 
1 10,  8.  1 3,  for  payment  of  a  judgment  debt  due 
from  her.    Harris  v.  Davison,  15  Sim.  128. 

LANDS   CLAUSES   CONSOLIDATION  ACT. 

Form  of  condition  of  bond, — ^The  condition 
of  a  bond  given  by  the  railway  company,  under 
the  85th  section  of  the  8  Vict.  c.  18,  on  taking 
possession  of  land  before  the  purchase  money 
was  ascertained,  was  "  on  demand  to  pay  to  the 
owner,  or  on  demand  to  deposit  in  the  bank 
the  amount  of  such  purchase  money  when  de- 
termined :"  Heldy  that  the  condition  was  bad 
at  giving  the  party  claiming  to  be  owner  the 
option  of  compelling  payment,  either  to  himself 
or  into  the  bank,  iniatever  the  title  might  turn 
out,  and  an-  ii^unction  was  granted  till  a  proper 
bond  should  be  executed.  Poynder  v.  Great 
Northern  Raikoay,  2  Phill.  330. 

LIMITATIONS,   STATVTK  OF 

1.  Deed  poll.  —  Assignment.  —  Eqiatable 
charge, — Expectant  legacy. — In  1816,  if.  mort- 
gaged an  estate  to  B.,  and  covenanted  to  pay  the 
mortgage  money.  In  July  1817f  A.,  and  B.  as 
his  surety,  conveyed  the  property  to  C,  on 
trust  to  sell,  and  pay  first  a  debt  from 
A,  to  C,  which  A.  and  B,  also  covenanted  to 
pay;  and  secondly,  to  pay  B.'s  debts.  In 
August  following,  A,  executed  to  B.  an  equit- 
able charge  other  property.  In  1834,  C.  sold 
the  estate  and  applied  the  produce  in  part  pay- 
ment of  B.'s  demand.  In  1842,  a  bill  was  filed 
by  B.  ag^DSt  A.  to  realize  the  equitable  charge : 
Held,  that  until  the  trust  of  the  deed  of  July 
1817  was  exhausted  in  1834,  the  covenant  in 
the  deed  of  1816  subsisted  wholly  unaffected 
by  time ;  that  the  debt  and  the  personal  remedy 
to  recover  it  subsisted  at  the  time  the  bill 
was  filed,  and  that  the  equitable  charge  was 
therefore  then  operative. 

A  deed  poll,  in  the  form  of  a  power  of  attor- 
ney, held  in  equity  to  amount  to  an  assignment 
or  to  a  covenant  to  assign. 

Effect  given  to  an  equitable  charge  for  valu- 
able consideration  upon  expectant  legacies. 
Bennett  v.  Cooper,  9  Beav.  252. 

2.  Mortgage. — Tenant  in  common, — Issues, — 
The  personal  representative  of  a  deceased  tenant 
for  life  of  a  mortgaged  estate  is  not  a  necessary 
party  to  a  bill  by  the  mortgagee  against  the  re- 
mainder-man, although  the  bm  pray  payment  of 
an  arrear  of  interest  which  accrued  during  his 
lifetime. 

Where  a  mortgagee  is  also  tenant  for  life  of 
the  mortgaged  estate,  the  Statute  of  Limitations 
does  not  begin  to  run  against  the  mortgage  title 
until  his  death,  and  the  same  applies  where  the 
mortgagee  is  a  tenant  in  common  with  others  of 
the  mortgaged  estate. 

Form  of  issues  directed  in  a  foreclosure  suit, 
to  ascertidn  whether  a  mortgage  deed,  45  vears 
old,  had  ever  subsisted  as  a  security,  and  if  so, 
whether  it  had  been  satisfied.  Wynne  v.  Styan, 
2  Phill.  303. 

LUNATIC  TRUSTEE. 

Decree  of  sale  of  real  estate.—Stat,  1  W,  4, 


c.  10,  *.  18.— -Tenant  for  life  of  estates  decreed 
in  a  creditor's  suit  to  be  sold  for  payment  of 
debts,  is  a  trustee  for  the  purchaser  witUn  the 
meaning  of  1  W.  4,  c.  60,  s.  18.  Re  Mi^eld, 
2  Phill.  254. 
Ctse  cited  in  tLe  judgment :  King  v.  Leacb,  t 
Hare,  57. 

LUNATIC  MORTOAOEB. 

Extra  costs  of  reconveyance  occasioned  hf 
lunacy. — ^The  costs  of  proceedings  under  the  I 
W.  4,  c.  60,  s.  3,  for  the  purpose  of  obtaining 
a  reconveyance  of  a  mortgaged  estate  from  a 
lunatic  mortgagee,  are  to  be  borne  by  the  lu- 
natic's estate.  In  re  Townsend,  2  Phill.  348.  , 
Case  cited  in  the  judgment :  Ezparte  Ricbards 
IJ.&W.  f64. 

RAILWAYS. 

Shares, — Option  to  purchase. — Time  of  the 
essence  of  a  transaction. — A  railway  company 
having  resolved  on  the  25th  July  to  create  a 
certain  number  of  new  shares,  gave  at  the  same 
time  an  option  to  every  registered  proprietor 
to  take  a  certain  number  of  those  shares,  pro- 
vided he  declared  such  option  on  or  before  the 
10th  August  following.  One  of  the  registered 
proprietors,  who  was  resident  at  Naples,  was 
not  apprized  of  the  resolutions  until  the  12th 
August.  But  on  that  day  he  wrote  to  the 
secretary  to  the  company  declaring  his  option 
to  take  his  proportion  of  the  new  shares. 

Held,  that  the  time  fixed  by  the  resolutions 
was  final,  and  consequently  that  the  plaintiff'*8 
declaration  was  too  late.  Pearson  v.  London 
and  Croydon  Railway  Company,  14  Sim.  541. 

BBVIVOR   OF   SUIT. 

1  4-  2  Vict.  c.  110,  *.  18.  — Co5/*.  — The 
general  rule  that  a  suit  cannot  be  revived  for 
costs  remains  in  force,  notwithstanding  the 
1  &  2  Vict.  c.  110,  s.  18,  gives  the  effect  of 
jud^ents  to  decrees  and  orders  of  courts  of 
equity.    Andrews  v.  Lochtood,  15  Sim.  153. 

Case  cited  in  the  jadgment:  J«DOur  r.  Jenour, 
10  Ve8.*562 ;  Jupp  r.  Geering,  5  Madd.  575. 

TENANT  IN    COMMON*. 

Liability  to  account  to  co-tenant, — Stat.  4 
Anne,  c,  16, — ^Whether  one  tenant  in  common 
of  a  farm,  who  has  alone  occupied  and  culti- 
vated it,  is  liable,  independently  of  contract,  to 
account  with  his  co-tenant  for  a  moiety  of  the 
profits,  qwere  ? 

An  executor  who  had  been  tenant  in  com- 
mon with  his  testator  of  a  farm  which  the  latter 
had  alone  cultivated,  claiming  to  be  a  creditor 
of  the  estate  for  a  moiety  of  the  profits,  the 
court  directed  an  action  to  be  brouffht  to  try 
the  right.    Henderson  v.  Eason,  2  PhUl.  308. 

Case  cited  in  the  judgment:  Wheeler  v.  Home, 
WUles,  208. 

And  see  Frauds,  Statute  of,  2. 

TRUST. 

See  Corporations  Frauds,  Statute  of,  I: 
Infant  Trustee;  Lunatic  Trustee. 

TRUSTEE,  NEW. 

Appointment  on  petition.  —  1  W.  4,  c.  CO, 
s,  22. — ^The  court  may  appoint  a  new  trustee 
under  1  W.  4,  c.  60,  s.  22,  although  the  in« 
strument  creating  the  trust  contains  a  power  to 
appoint  new  trustees.  Re  Foxhall,  2  PhOl.  281. 
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'.  Auod  ma^it  ad-i 


;ve'tunl» 


'HORAT. 


JELECnON  .y£T]XieNS.-rfLAWY£BS 
IN  PiUllilA'MEMT. 


Tniime  liaiktd  by  the  mtisn  ofiAe 
'Howvf-GomKicnM'for  preteirtiDg  /eketwD 
ytiiioM  «a|iinid'en  tlie  7th  inatoiit,  mod 'it 
*!¥**  ^^  '^l  uHiUcwM  h»r€  'bMn  :pve- 
lentod,  h^^whiflli  &e^0Wte  of  no  Itts  thui 
ft^iKmbersafe-fiiitinJiBopardj.  One^of 
^pclMoii8--'thatfor  'Uym,  qoestiMuag 
ife  ntnDi  df  X.  D.OIiDekmui,  ifiiq.,  the 
^Kmider  of  4^1kitoiiQr-4i«8  «nMe  been 
thaidflfMd;  «and  TO  oMOthwr  ^c—e  'th»t»of 
Ife'Moiitgemery  'horoaghB^'^eie«  petilMii 
«»  fwwUw^-^^he-'PiIti^  TBiembtr  (the 
Om.  H.  <>|iDliiio»Me;y()  ^hote  retum  vms 


the  petitions  maybe  abandoned,  or^nwm- 
bers  petitioned  agannt 'deeiine  to  tdefettd 
"their •  leiujuis,  befofe'  the  oileet  eoniniltees 
are  appointed.  -AUowmg'fbr  theao'oontia- 
gencies/there-^mll  stin  Temain  from  80  to 
30  cases  to  be  contested. 

npQntunimg*to'tiie  List  df 'Iaf?yen  in 
'FafHament,  (vol.  W,  p. '94];)  we  afc  'g^d 
to  -perceire  -tiiAt  •there  sre  b^t  few  '#hoBo 
scBtsare-qoestioBed  on  petition.  '^HMre'is 
n  petition  fmn  tiie  ^ketors  ^of  ^Abin^n 
against  iiie  return  dt-  Sir^T.^mies^r,  ^aad 
a  petition^'fnnn'HorBbam^agunsdt'iiiO'vetitfn 
of  ^Mr.  J.  ^rris/  the  eon  of  the  '  Attomejr- 
GenenJ/lroth  of  which' we'hope  wiU  be^iHi- 
suocessM.    Mr.  Tergvo  O'Connor's  vetgni 


»peMhea,^h«8  itfready  gmm  motioethatiti  ^^  Nottingham  is  also  quesfaoned,  iwj^i- 
h  lot  his  inteiltinn  to  d^ead  the  ntam.  derstand,  npon  the  ^roimd  of  wwit  of  *pro- 
»eie  me-dg  petitions,  ho^iwf«r,>stfll  to^  be  1  P«ty  trpuKficaition-emly.  In  loofcingthrOTigh 
*»p»dK>f,iqiioBtiomng''tiievMtarn  6f  J^sf  *^e  list  of  petitions,  we  obscrwthat  there 
membos.  '  ^  apetition  from  the  eleetors  6f  LjmeAegis, 

Wki^  nto  aceowit  Ifae  ttisiatlMiition  |  Hg^^^  ^^  '^^^,  ^^  ^'  T'  ^'f  j"^?.^*^ 
*&»gw»rtfy»p»evaarj«rtat'p»wrtt«to^^^^®  election  opkiBt  *«te Jftiaw 

'•  -•      -^     -  .  '^  "KeBy-bi^  small  majorky;    and  tfaat^Mr. 

.W.!fi.  Wirtsoirtes  'petitioncKl,  in  <his  own 
name,  agsbist  the  *retimi  of  Mr.  41.  'B. 
Gainnessnfbr^e'boioiigh.*df^Kinale.  We 
trust  titafboth^he^omer-membere  wttPhe 
le-seatdi.  ']Pot  lOl^iiheae^eaaes^dbe'feoai^- 
iiizances  aretireaAf  perfMed,  -and  reporMd 
to  iM^tnidlnecLioiUKRe.  cMT.'%oogh,'Wia9Mn* 
ber  of  the  iriMi  hn^  '^Imt  ma  tttwntd  '^ibr 
^te  inxraighof  Ati!iloBe/has'idso'4>6eQi»e- 
"titionod  i^aiuata  < 

Ofthe-^i^s^iitfterB  who  httre'ibeenHK. 


•ag^iin  may  pieeeeduig  in^ttfrriBg  a'peen- 
iHgr  outlqr'tfaiit^wy'he  avoided,  wd  ^tiie 
1"«^ent  imyicusion  tfait '  the  yriiament 
btely  electedis  wot 'deatined^to  hare  la^vsry 
tnidcted  existence,  the  number  of  election 
Petitions  cannot*  be  conndered  as  much  he- 
rn the  usual  Ayeta£|e.  '.The  period  jbr 
yifafiiniing  ^e  sufioeninr  of  ihe  reoogni- 
nMUMs^BOt^.ai^dmcl  sjid.thMefQieJt 
JMPMtfhIoithat  as-e  vaf  ite  fstiiimi  tmy 


feie1fae«BMBierM^Aeemisaaoesu»  «t^t.      ^^  ..   ,« 

IwWbte, 4ho,^ilm:alet&n -Tvoportion  ^tnnii»;to sme^^flie  ytesent 
,^^_ '^  *^  -we-iejoioe  to*  KtM^,  -ao  tone '  *^ 


V&fttotte  practice. of  rid 
«*r 'fttfy*r.irTict.-x.: 

H  p.  S85. 
Vol.  XXXV.  No.  1,032. 


tt0'sux#ie&. 


has  «heeDNi8lih- 
'jected'to-lbe^annoyame'  aiid  ^«Qienae«tf «an 
Aocliou  potBSon.    5\ifowww4'iia«iai«irf^)ftprf« 
In-our  lB8tdPiawycroint»B*B*e»t*r 
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Irdand  we  omitted  the  name  of  a 
Tetpectable  and  able  solicitor  of  Dnblin, 
Mr.  John  Sadleirp  member  for  Carlow. 

No  parliamentaiT  proceedings  beyond 
tkose  connected  witb  the  examination  into 
the  aufficiencj-of  tfaeielectionrecognisances^ 
can  be  taken  in  reference  to  the  disputed 
seats,  until  the  re-assembling  of  parliament 
vfter  the  Christmas  holidays.  A  certain 
number  of  select  committees  will  then  be 
appointed  weekly. 


THE   GOVERNMENT  RAILWAY 
BILL. 

Thk  bill  introduced  into  the  House  of 
Commons  under  the  sanction  of  her  Ma- 
jesty's goTemment,  and  laid  before  our 
readers,  (ante,  p.  108,)  "to  give  further 
time  for  making  certain  railways,"  is  re- 
'inarkable  as  being  rather  at  yariance  with 
the  spirit  of  modem  legislation,  and  bearing 
.flome  resemblance  to  those  sumptuary  laws, 
'Of  which  such  numerous  examples  are  to  be 
found  in  the  records  of  legislation  during 
the  seventeenth  century.  The  measure 
too,  imperatively  demands  the  prompt  at- 
tention of  all  who  are  concerned  or  in- 
terested in  the  construction  of  railways,  as 
it  proposes  to  afford  very  limited  opportu- 
nities for  the  consideration  and  determina- 
tion of  questions  of  great  personal  and 
{Niblic  importance.  A  short  analysis  and 
vieview  of  the  provisions  of  the  proposed 
Ml  will  sufBiaently  explain  the  grounds 
upon  which  we  deem  them  deserving  of 
notice. 

It  will  be  found,  upon  an  examination  of 
the  bill,  that  its  clauses,  which  are  only 
nine  in  number,  are  divisible  into  those 
which  are  permisnve,  and  one  which  is  pro- 
Mbitory. 

The  permiuive  clauses  extend  the  periods, 
mecafiedin  various  acts  of  parliament,  for 
the  completion  of  all  unfinished  railway 
works,  under  certain  regulations,  which  ap- 
pear to  be  clearly  defin^,  and  calculated  to 
iifford  that  protection  and  security  to  parties 
■'Mstaining  injury  by  the  extension  and  delay 
to.which  they  are  £eurly  entitled.    By  the 
lat  section,  railway  companies  desiring  that 
the  periodis  specified  for  the  purchase  of 
.  Jands,  or  the  completion  of  works,  in  Uieir 
respective  acts,  should  be  extended,  are  to 
.4(pply,  in  the  first  instance,  to  the  commia- 
.  toners  of  railways,  stating  what  extension 
.^dme  is  required,  imd  to  what  part  of  the 
.ndlway  work  or  land  the  extension  is  in- 
tended to  apply,  as  well  as  die  grounds  for 
.«och  application.    By  the  next  section^  if 


the  railway   oommisnoners   should  think 
there  are  sufficient  grounds  for  entertaining 
the  application,  they  are  to  require  noUoe 
to  be  given  by  advertisement,  showing  when 
and  in  what  manner  any  person  aggrieved 
by  such  extension  ana  objecting  thereto 
may  bring  such  objections  before  the  com- 
missioners.    After  hearing  such  objections, 
if  any,  the  commissioners  may,  if  they  think 
fit,  by  warrant  under  seal,  extend  the  period 
for  the  completion  of  works  or  the  purchase 
of  landsf  for  such  further  time,  not  exceed- 
ing two  years  from  the  period  spedfied  in 
existing  acts,  as  they  thmk  fit ;  and  the  ex- 
tension is  to  apply  to  the  whole  of  the 
works  and  lands,  or  to  such  parts  as  shaU 
be  specified  in  the  commissioners'  warrant. 
(Sect.  3.)    After  the  granting  of  such  war- 
rant, the  Railway  Act  referred  to  therein, 
authorising  the  construction  of  such  railway 
or  works,  is  to  be  construed  as  if  the  ex- 
tended period  specified  in  the  warrant  had 
been  mentioned  in  the  act.    (Sect  4).  The 
act  is  not  to  revive  any  powers  which  ex- 
pired before  its  passing  or  to  affect  any 
contract  previously  made ;   and  notice  of 
any  such  warrant  is  to  be  published  in  the 
Gazette  within  one  month  after  it  is  granted. 
Owners  and  occupiers  of  land,  &c^  shall  be 
entitled  to  claim  m  respect  of  the  damage, 
if  any,  sustained  by  them  by  reason  of  the 
extension  of  time  and  of  any  delay  in  taking 
the  lands  and  completing  the  works  neces- 
sary for  the  construction  of  die  railway,  and 
such  daim,  if  not  settled  by  agreement  be- 
tween the  company  and  the  claimant,  is  to 
be  settled  by  arbitration,  or  by  the  verdict 
of  a  jury,  in  the  manner  provided  in  dis- 
puted cases  of  compensation  by  the  Lands 
Clauses  ConsoHdation  Acts,   (8  &  9  Vict, 
cc  18  &  19,)  which  are  incorporated  in  this 
act,  (ss.  7  &  8). 

As  already  suggested,  the  prokUnion/ 
part  of  the  propcMHed  act  is  contained  in  a 
ungle  section,  which,  apart  from  other  con- 
siderations, does  not  appear  to  be  aa  dearly 
and  concisely  firamed  as  could  be  wished. 
The  provision  is  as  follows  :-^ 

"  That  no  railway  company  authorised  by 
act  of  parliament  to  construct  a  railway  or  any 
works  connected  with  a  railway,  who  have  not 
before  the  27th  November,  1847,  entered  into 
any  contract  oi^  agreement  for  the  execution  of 
any  works  which  they  were  for  the  first  time 
authorised  by  sudi  act  to  oonitmct,  shall  enter 
into  any  sucn  contract  or  agreement  within  IS 
calendar  months  after  the  passing  of  this  act, 
excepting  always  from  this  enactment  contracts 
and  agreements  for  the  constraction  of  any  part 
of  any  railway  which  by  the  act  authorising  the 
construction  thereof  is  substituted  by  way  of 
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sdmtioa  from  Uie  line  «t  origimllf  piopoMd 
and  antharited  bv  tome  praviout  set,  and 
vbich  11  abaodonea  in  fttrour  of  such  demtion, 
and  also  contracU  and  agreemeDU  forUie  con- 
gtroction  of  such  other  works  which  the  com- 
paof  shall  be  anthorised  to  proceed  in  con- 
ttnicdnff  by  the  consent  of  so  many  of  the 
sbarehofden  as  hold  at  least  three-fourths  of 
the  whole  number  of  shares  in  the  said  railway, 
each  consent  to  be  siffuified  in  writing,  under 
tbeif  handa  respective^,  within  six  weeks  alter 
tliepaasiagof  this  act;  and  all  contracts  and 

rments  entered  into  in  contravention  of 
enactinent  shall  be  utterly  void  and 
of  Done  eflTect."  —  And,  by  a  subsequent 
provision,  contained  in  the  same  section,  a  cer- 
diicate  of  such  consent  of  the  shareholders  is 
to  be  deposited  in  the  o£Bce  of  the  commission- 
ers of  railways,  and  such  certificate,  or  a  copy 
ander  the  seal  of  the  commissioners  is  to  be 
received  as  evidence  in  all  courts,  that  such 
consent  was  duly  given. 

It  appears  to  be  the  intention  of  those 
who  framed  this  clause,  absolutely  to  pro- 
hibit ail  railway  companies  from  making 
any  fresh  contracts  for  twelve  months,  ex- 
cept in  two  cases, — 1st,  where  the  leg\aU- 
tnre  has  already  authorised  a  deviation  bv 
way  of  substitution  for  some  railway  work 
prenonsly  authorised  ;  and  2ndly,  where 
the  written  consent  of  the  holders  of  three- 
fourths  of  the  shares  in  the  company  has 
been  obtained  within  six  weeks  after  the 
pissing  of  this  act.  As  we  read  the  pro- 
posed enactment,  the  consent  of  share- 
holders b  not  required  for  entering  into 
ooDtracts  for  ccmstmcting  or  completing 
works  substituted  for  others  by  any  exist- 
ing act  of  parliament.  With  respect  to 
such  works,  it  is  intended  that  the  directors, 
or  other  goTeming  body,  shall  have  the 
same  power  to  enter  into  f^h  contracts  as 
they  now  have,  and  as  if  the  proposed 
enactment  did  not  become  law.  But  with 
Kspect  to  contracts  for  works  which  do  not 
&11  within  the  description  of  works  substi- 
tuted for  other  works  previously  authorised 
to  be  executed,  we  presume  it  is  meant  that 
their  validity  shall  depend  upon  the  pre- 
vious consent  of  three-fourths  of  the  snare- 
holders,  such  consent  to  be  obtained  with- 
in six  weeks  after  the  passing  of  the  act. 
A  question  may  arise  under  this  clause  as  it 
is  now  framed,  whether  a  company  which 
has,  prior  to  the  27th  Nov.  last,  entered  into 
s  contract  for  the  execution  of  some  works 
they  were  authorised  bv  an  existing  act  to 
construct,  may  enter  mto  fresh  contracts 
following  up  or  continuing  the  former  con 
tracts,  notwithstanding  the  proposed  clause 
Supposing  a  oontraet  to  have  been  entered 
into  before  the  27th  November  for  the 
^iithwork  on  a  particular  line,  and  such 


contract  to  be  completed  shortly  after  the 
27th  November,  is  the  company  prohibited 
finom  contracting  for  the  iron  rails  for  the 
portion  of  the  line  so  prepared?  If  this 
question  be  answered  affirmatively,  the  bill 
will  operate  practically  as  a  suspension  of 
railway  works  for  a  period  of  at  least  twelve 
months.  We  apprehend  it  vrill  be  found 
all  but  impossible  to  procure  the  written 
consent  of  three-fourths  of  the  shareholders 
in  any  railway  company,  within  the  hmited 
period  of  six  weeks  after  the  passine  of  ih6 
act,  and  it  will  be  perceived  that  this  pro- 
vision does  not  contemplate  that  absent  or 
other  shareholders  should  be  entitled  to  give 
their  consent  by  proxy  or  power  of  attorney. 
The  consent  must  be  sigmfied  in  writbg 
«'  under  the  hands  of  the  shareholders  "  re- 
spectively. 

It  is  beside  our  purpose  to  discuss  the 
policy  or  expediency  of  this  measure ;  but, 
assuming  it  to  be  just  and  necessary,  we 
may  be  permitted  to  doubt,  whether  the 
prescribed  period  of  six  weeks  for  obtaining 
the  consent  of  three-fourths  of  the  share- 
holders is  not  too  short,  and  whether  some 
r^;ulation  might  not  be  framed,  under  which 
shareholders  mi^ht  depute  to  others  the 
power  of  consenting  on  their  behalf.  How- 
ever desirable  it  may  be  to  check  the  outlay 
of  money  on  the  construction  of  railway 
works,  it  is  not  difficult  to  conceive  that 
there  may  be  works  already  in  progress,  the 
suspension  of  which  for  a  period  of  twelve 
months  would  be  most  detrimental  to  the 
shareholders  as  well  as  the  public.  The 
proposed  bill  should  be  attentively  watched 
m  its  progress  through  parliament,  and  the 
attention  of  the  public  promptly  called  to 
any  alterations  suggested  in  its  provisions. 


CHANGE  OF  NAME  BY   INCORPO- 
RATED  INSURANCE  COMPANY. 


Although  incorporated  companies  are 
exempt  from  many  incidents  to  which  indi- 
viduals are  subject,  it  would  seem,  from  a 
recent  decision  of  the  Court  of  Queen  s 
Bench,^  that  they  are  legally  incapacitated 
from  changing  their  names,  except  under 
the  authority  of  an  act  of  parliament,  or 
under  the  authority  of  a  charter  granted  by 
her  Majesty.  Hie  point  was  raised  and  de- 
cided under  the  following  circumstances. 

"  The  Sheffield,  Rotberham,  and  Chester- 
field File  and  Life  Insurance  Company" 


^  In  re  The  Shefield,  Botherhtm,  and  Ches- 
terfield Fire  and  Life  Intwrance  Company,  16 
Uw  Jour.  407,  Q.  B. 

B  2 
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mm  .€f^blitbedl  ffter  tbe  pamii^  of  the 
Joint  Stock  Compankt'  R^tntkm  Act. 
<7.&  d  ViiCt  9.  116,)  and  eompktel^  ieg»»- 
teifd  in  tb«t  aaaue,  under  the  proviaioBA  of 
«be«iH>  oa  die  IdthDec,  1845.    It  was 
provided  by  the  deed  of  aettlemeot  under 
which  the  eovpaaj  waa  establiabed,  that 
two-thirds  of  the  sbareholdera  ahould  have 
ihe  power  to  change  the  oaxne  or  style  for 
the  time  being  of  the  oovopany,  and  por- 
Bnmt  to  this  provision,  it  was  subaequently 
arefoived  at  a  ooard  of  dicectoxs,  and  doly 
confirnied  at  two  meetings  of  the  share- 
holding by  the  votes  of  two-thirds  of   the 
abaKeboldeisB  present,  that  the  name  of  the 
eompany  should  be  changed  to  ''The  North 
•«f  Inland  Fire  and  Ltfe  Insurance  Com- 
pany.*'    A  return  of  this  change  of  name 
was  made,  in  the  form  required  by  the  act,  to 
the  j&coister  of  Joint-Stock  Coaipaiiies,  who 
de«liped  to  register  the  return,  and  aho  de- 
dined  to  register  a  supplemental  deed  exe- 
cuted by  iknR  sbarebolaers  for  the  purpose 
of  e£EBCting  the  change  of  name  oi  the  com- 
pany, the  ground  of  such  refusal  being,  that 
Ae  name  ia  which  the  company  was  com- 
pfetely  registered  could  not  be  changed. 
The  company  thereupon  obtained  a  nde, 
calKng  upon  the  Register  of  Joint^Stock 
Coaapanies  to  show  cause,  why  a  msodamos 
shonld  not  issue  directing  him  to  register 
the  return  o^  the  change  of  name. 

In  support  of  the  rule  it  was  cont^ided, 
that  a  cnange  of  name  wa^B  not  ej^pressly 
prohibited  by  Ihe  stat.  7  &  8  Vict,  c  110  ; 
and  that  ta  trading  co-piurtaerships  wwe  at 
liberty  to  change  their  style,  there  was  no 
valid  reason  why  joint-stock  companies 
should  not  have  the  same  power.  On  the 
other  hand  it  was  said,  that  the  name  was 
of  the  essence  of  a  corporation,  and  great 
inconvenience  might  arise  if  after  actions 
were  commenced  against  a  company  the 
name  «f  the  company  ooold  be  changed. 

Having  taken  time  for  consideration,  the 
aauvt  prooonnced  a  dehbeiTate  opinion,  that 
after  a  .company  has  been  4XHnpletely  regis- 
teied  under  the  7  &  8  Viet.  c.  140,  so  as  to 
be  meorporated  by  Ae  name  set  forth  in 
the  deed  of  settlement,  such  incorponted 
oOiBqpany  has  not  the  power  to  change  its 
doame.  The  identity  of  name,  it  waa  said, 
«a»  the  principal  means  for  effecting  that 
parpeluity  of  suooesaion,  with  frequent 
chaogeoc  members,  which  was  an  import- 
ant pnrpoae  of  incorporation;  aad»  though 
theQaeen  by  hsf  prerogative  miriit  incor* 
porate  by  a  new  name,  the  general  principla 
-mm*  th^t  such  a  chai^  lefuired  tne  same 
Ipower  as  created   a  aoiporation.''      The 

^  Ihe  authorities   cited   in   the  judgment 


change  of  name  by  mnaeorporitad  jeiat- 
ateck  companies  was  espvessly  fiximlden^ 
the  atat.  1  Vict.  e.  73,  a.  7,  and  a  similar 
provision  was  probdiiy  considered  unneces- 
saiy  in  the  7  &  6  Vict  c.  110,  because  the 
companies  were  by  that  act  incorporated, 
and  the  general  principle  already  adverted 
to  was  applicable.  Upon  these  grounds, 
the  court  determiaad,  thai  the  company  bad 
6uled  to  ehow  diat  they  were  entitled  to  the 
chai]^  of  name  they  claimed  to  have  regis- 
tered, and  the  role  for  a  mandamus  was 
therefore  dischai^ed. 


NEW  BILLS  IN  PARLIAMENT. 


ROM AK   CATHOLIC  CHaRiTABJUB  TftUffTS, 

This  is  a  bill  for  the  better  administration 
of  charitable  trusts  for  the  benefit  of  her 
Msyss^'s  Roman  Catholic  aub)eelB.  It  recites 
thatby  lOGeo.4,  c.  7;  2  &  3  Will.  4,  c.  116; 
7  &  8  Vict.  c.  102 ;  and  9  &  10  Vict.  c.  59, 
certain  penal  enactaaeato  made  and  passed  by 
the  parliament  of  England,  the  parliament  of 
Scotland,  the  parliament  of  Ireland,  and  the 
parliament  of  Great  Bntain  respecthrely,  agaiut 
the  RoBiaa  Catholic  iv&gioa  and  worship,  and 
the  teaching,  prafessioa,  and  practice  thereof, 
and  the  duHpiositioa  of  property  for  idiaritabb 
purposes  connected  therewith  within  this  raabn 
and  the  dominions  theeeunto  appertainixif, 
have  been  for  ever  repealed :  but  that  douliis 
are  entertained  as  to  how  far  the  same  respec- 
tively have  operated  to  make  lawful  such  uses, 
trasts,  or  dispositions  of  real  or  personal  pro- 
perty for  the  benefit  of  Roman  Catholics  fntfa- 
itt  Great  Britain  and  IneUmd,  and  ihe  olher 
dominions  of  her  said  Majesty,  as,  before  and 
at  the  respective  times  of  the  paaaiag  of  the 
said  acts  respectively,  were  or  were  accounted 
to  be  superstitious  or  unlawful :  and  that  from 
divers  periods,  for  the  most  part  anterior  to 
the  passing  of  the  said  repealing  acts  respec- 
tivdy,  or  some  of  them,  real  and  personal  pro- 
perty, of  coosiderRble  amount  in  the  ivhole, 
nath  been  in  numerous  caaes  given  or  dis- 
posed, or  holden  to,  upon  or  snb^ect  to  oeitsm 
charitable  uses,  trusts,  or  pnipoaes  for  the 
benefit  of  Roman  Cadu^cs  within  England 
and  Wales,  but  which  uses,  trusts,  or  puxposes 
before  and  at  the  respective  times  of  the  passing 
of  such  acts  or  some  of  them,  were  or  were 
aeeounted  to  be  superstitions  or  unlawful;  and 
in  order  to  pievent  the  discovery  (tf  such  usee, 
trusts,  or  purposes,  and  the  forfeitare  of  sueh 
property  respectively,  the  adminiatntion  of  the 
same  hath  been  exercised  without  any  eiprott 
provision  beiiu;  made,  or  order  tak«i  for  secnr- 
mg  ihe  due  administration  of  the  said  property 
respectively,  in  conformity  ^rith  tto  uses, 
trusts,  or  purposes  to,  upon^  or  for  which  such 
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pnnecty  w«i8agiTnior  dispgaed*  or  holdeii 
of  tb  MflMw  /vhmbf  it  hMh  in  susdry  cases 
happened  that  the  said  tniat  itremisea  have 
beenandace  diverted  bom  the  seveial  uses, 
troftta,  or  di^ioationa.  to»  upon,  or  subject  to 
which  th*  aame  onghit  to  have  been  aJnuQis- 
toed:  that  it  ia  expe^en^  to  rwnoTe  such 
donhta,  ia  order  to  prevent  such  miaappliea- 
tien.    It  ia  therefore  proposed  to  enact: 

1.  The  said  acts  ana  this  act  to  have,  re- 
lation to  the  tixnea  when  the  chantable  trusts 
we  created. 

a.  Boman  Catholic  (toitabk  trosta  not  to 
beaecoonted  superatitious  or  unlawful,  if  in 
confanni^  with  their  raUgion.  Not  to  be 
affected  merely  because  the  founder  or  any 
parson  holding  or  eijoyiQfi  the  sane  shaU 
hi^ipen  to  be  a  monk  or  jeauit* 

3.  Where  there  is  no  express  declaration  of 
tmata,  they  shall  ba  collected  from  twenty 
years  naage,  if  in  accordance  with  the  laws  of 
the  Church  of  Rome.  Proviso^  that  if  there 
be  an  expreaa  declaration  of  truatSi  no  such 
usage  shall  prevail  a^nst  it. 

4.  Roman  Catholic  charitable  miat  property 
to  be  permanently  dedicated  to  the  purposes  of 
the  trusts,  and  the  laws  and  usages  of  ^ 
Roman  Catholic  Church,  particularly  with  re- 
ference to  appointments  to  and  removals  from 
rtrlrnafllrp^  livings  or  endowments. 

5.  That  whesB  at  the  time  of  the  passing  c^ 
diia  act.  or  at  any  timea  or  time  previous 
tbereCQ»  any  real  or  personal  property  clearly 
and  axpresaly  given  or  disposed  or  holden  by 
any  persons  or  person  to,  upon,  or  for  any 
charitable  uaea,  trusts,  or  purposes  of  a  speci- 
fied or  ascertained  nature,  for  the  benent  of 
Hftman  Catholics  in  England  or  Wales,  or  the 
produce  or  income  of  such  property  hath  or 
Lnve,  nevertheleas,  wholly  or  m  part  been  dir 
TOted  from  such  U86.s,  trusts,  or  purposes, 
and  appliad  to,  upon,  or  for  other  charitable 
ueea,  tmsta,  or  purposes,  which,  albeit  for  the 
benefit  of  Roman  Catholics,  were  not  directed, 
specified,  or  contemplated  by  such  persons  or 
pereott  reapectivdy,  Uien  and  in  every  such 
GMe  it  ^vdl  be  lawQil  for  the  Lord  U'm^  Chan- 
cellor, Lord  KoBper,  or  Lords  Commissioners 
for  t^  custody  of  die  Great  Seal  for  the  time 
being,  or  the  Maater  of  the  RoUs  for  the  time 
being,  or  (where  such  property,  produce,  or 
income  was  or  is  situate  or  applicable  within 
the  eounty  palatine  of  Lancaster)  fur  either  of 
the  said  judges  respectively,  or  for  the  Chan- 
cellor of  the  Duch]r  of  Lancaster  for  the  time 
being,  and  the  said  judges  respectively  and 
each  of  them,  are  and  is  hereby  respectively 
required,  upon  any  such  petition  as  is  herein- 
after provided  being  presented  to  them  or  him 
respectively  by  any  persons  or  person  whom- 
soever in  tnat  behalf,  either  to  direct  that  such 
property,  produce,  or  income  respectively,  (as 
the  case  may  be,)  shall  be  whoUy  or  partially 
restored  and  applied  to  the  uses,  upon  the 
trusts  or  for  tne  purposes  to,  upon,  or  for 
which  the  said  property,  produce,  or  income 
respectively  was  so  origmally  fpven  or  disposed 
or  so  holden  as  aforesaid,  or  else  to  grant  to 


the  pamona  or-  person  presenting  sueb  pctitiou, 
or  to  the  persons  or  person  respectively  so 
holdingt  enjoying,  or  administering  as  afore- 
said, such  reh^f  or  indulgence  in  that  behaU^ 
or  to  make  auch  other  order,  or  give  auQh 
other  direction  in  the  premiaes,aa  shall  to  such 
judge  or  judgea  respectively  seen;  equitable  or 
expedient  under  all  the  circumstances  of  the 
case :  Provided  alwajra,  neverthelesa.  That  mo 
person  so  holding,'  enjoying,  and  administering 
aa  last  aforesaid  flibaU  oe  answerable  for  the 
acta  and  defiaulta  of  any  other  persons  or 
peraon  in  that  behalf:  Provided  also.  That 
auch  nersona  or  peraon  respectively  sltaU  not 
be  called  upon  in  any  case  to  make  good,  ror 
store,  replace,  or  apply  any  such  arrears  of 
produce  or  income  as  aforesaid,  where  aueh 
produce  or  income  shall  have  been  and  cgn* 
tinned  to  be  ao  divertedi  for  the  period  of 
twenty  years  next  before  the  pasaing  of  thiaact> 
and  that  noaucb  persona  or  person  respectively 
ahall  be  called  upon  to  make  good,  replace^ 
restore  or  apply  any  arrears  of  produce  or  inr 
come  which  at  any  time  or  times  before  th^ 
passing  of  tbia  act  shall  have  been  by  them  or 
nim  respectively  bond  Jute  applied  to,  upon,  or 
for  such  other  or  aubatitutea  charitable  uaes, 
trusts,  or  purposes  as  aforesaid. 

6.  Memorials  of  charity  trust  estates  exceed- 
ing 40r.  in  annual  value  to  be  enrolled  in 
Chancery.    9  Geo.  ^  c,  36« 

7.  Accounta  of  receipts  and  expenditure  to 
be  kept  and  audited,  and  a  statement  of  the 
same  and  of  the  debts  to  be  published  once  in 
every  three  years  as  the  court  shall  direct 

Si.  Where  any  tru^t  is  or  has  become  impos- 
sible, or  improper,  or  not  desirable  to  be  per- 
formed, or  cannot  be  performed  with  satety, 
any  of  the  persons  administering  the  same,  or 
in  their  default,  any  other  person,  may  Resent 
a  petition  to  one  of  the  courts  of  equity  for 
relief,  which  shall  be  heard  summarily  and  de- 
termined. 

9i  In  cases  of  non-comoliance  with  the  re- 
quisitions of  this  act,  or  of  any  breach  of  trust 
or  mismanagement,  any  person  may  present  a 
petition  to  one  of  the  courts  of  equity,  where 
the  same  shall  be  summarily  heard  and  deter- 
mined. 

10.  That  where  any  such  petition  as  afoi^e- 
said  shall  have  been  presented  by  any  persons 
or  person  so  holding,  or  eiyoying,  or  aaminis^ 
taring  as  aforesaid,  or  by  any  other  persons  or 
person,  whether  interested  or  connected  as 
aforesaid  or  not,  and  it  shall  appear  to  the 
court  to  which  such  petition  shall  have  been  so 
presented,  that  in  order  to  grant  or  make  the 
relief,  order,  or  direction  thereby  prayed,  or 
which  the  nature  of  the  case  requires,  it  will  or 
may  be  necessary  or  proper  to  ascertain  what 
persons  or  person  are  or  is  interested  in,  or 
what  is  the  nature  of  any  such  charitable  us^ 
trust,  or  disposition  as  aforesaid,  or  how  the 
same  is  to  be  carried  into  effect,  or  to  direct  an 
iiccount  to  be  taken  of  the  assets  of  any  person 
or  persons  deceased,  who  in  his,  her,  or  their 
lifetime,  was  or  were  in  anywise  connected 
with  or  interested  in  any  property,  produce,  or 
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inoome  holden,  to»  upon,  or  sabject  to  any  sadi 
dbaritable  use,  trust,  or  diipoettioD  as  aforesaid, 
or  the  administration,  management,  or  enjoy- 
ment thereof,  or  to  order  the  personal  repr&> 
sentatives  or  representative  of  a  deceased  testa- 
tor,  to  pay  to  the  persons  or  person  holding  or 
admii^istering,  or  to  hold  or  administer  such 
property,  produce,  or  income,  the  amount  of 
any  leffacy  bequeathed  to,  upon,  or  subject  to, 
or  in  aid  or  furtherance  of  such  charitable  use, 
trust,  or  disposition  by  such  testator,  or  to  de- 
clare and  direct  the  execution  of  the  trusts  of 
any  will  or  co^cil,  whether  being  or  not  being 
the  original  instrument  whereby  such  use,  trust, 
or  disposition  was  limited,  or  to  compel  third 
parties,  or  a  third  party,  deriving  or  claiming 
to  derive  any  benefit  or  advantage  from  any 
breach  or  breaches  of  trust,  or  mismanagement 
committed  or  suffered  by  any  persons  or  person 
holding  or  administering  such  property,  pro- 
duce, or  income,  to  make  full  or  other  restitu- 
tion or  satisfaction  in  that  behalf,  or  otherwise 
to  deal  with,  or  make  or  give  any  declaration, 
order,  or  direction  concerning  the  rights  or  in- 
terests, or  pretended  rights  or  interests  of  any 
third  parties  or  part^,  m  an^  or  either  of  the 
subjects  of  such  petition,  or  m  any  other  sub- 
lect  connected  therewith,  it  shall,  nevertheless, 
be  lawful  for  such  court,  and  every  such  court 
is  hereby  required  to  hear  and  determine  the 
matters  aforesaid  respectively,  or  such  of  them 
as  shall  be  or  shall  appear  to  be  necessary  or 
proper  to  the  panting  or  making  the  relief, 
order,  or  direction  thereby  prayed,  or  such  as 
the  nature  of  the  case  shall  require,  and  to 
make  such  order  or  direction  in  tnat  behalf  as 
shall  seem  meet,  and  as  effectually  in  all  re- 
spects as  if  the  said  matters  respectively  had 
been  brought  to  a  hearing  before  the  said  court, 
upon  a  bill  of  a  complaint,  or  information  filed 
by  or  on  the  relation  of  the  said  parties  or  party 
respectively  in  that  behalf. 

11.  Proceedings  not  liable  to  stamp-dutv. 

12.  That  for  the  purpose  of  hearing  and  de- 
termining  any  such  petitions  or  petition  as 
aforesaid,  this  act  and  the  acts  of  parliament 
next  hereinafter  mentioned;  (that  is  to  say],  an 
act  passed  in  the  53  Geo.  3,  c.  24,  intituled, 
**  An  Act  to  facilitate  the  Administration  of 
Justice,"  and  an  act  passed  in  the  5  Vict.  c.  5, 
intituled,  "  An  Act  to  make  further  Provisions 
for  the  Administration  of  Justice,"  shall  be 
construed  together  as  one  act,  so  far  as  the 
same  are  consistent  and  compatible  with  each 
other :  Provided  always,  That  where  any  such 
petition  as  aforesaid  shall  have  been  presented 
to  the  Chancellor  of  the  Duchy  of  Lancaster, 
for  the  time  being,  the  same' may  be  heard  and 
determined  either  by  such  Chancellor  or  Vice- 
Chancellor  of  such .  duchy,  ■  according  to  the 
rules  and  orders,  course  and  practice  of  the 
court  of  the  said  duchy,  touching  and  hearing 
and  determining  of  petitions  presented  to  the 
said  Chancellor,  and  as  fully  and  effectually  as 
if  such  rules  and  orders,  course  and  practice 
had  been  inserted  in  or  incorporated  with  this 
act. 

13.  Orders  to  be  final  unless  appealed  from 
within  two  years  after  entry. 


14.  Appeals  shall  lie  to  the  Lord  Chancelbr 
or  to  the  House  of  Lords,  at  the  option  of  ap. 
pellants,  but  not  both. 

15.  That  no  charitable  use,  trust  or  dispo- 
sition of  real  or  personal  property,  or  of  any 
produce  or  income  of  such  property  for  the  be- 
ne§t  of  Roman  Catholics  in  England  and 
Wales,  limited  or  made  at  any  time  before  the 
passing  of  this  act,  shall  be  annulled  or  avoided, 
or  deemed  or  taken  to  be  null  or  void,  merely 
because  such  use,  trust  or  disposition  had  been 
so  limited  or  made  otherwise  than  by  deed  in- 
dented, sealed  and  delivered  in  the  presence  of 
two  or  more  credible  witnesses,  12  months  at 
least  before  the  death  of  the  persons  or  person 
limiting  or  making  the  same,  and  enrolled  in 
the  sud  High  Court  of  Chancery,  within  au 
calendar  months  next  after  the  execution  there- 
of, or  (in  case  of  stock  in  the  public  funds) 
otherwise  than  by  transfer  in  the  public  books 
usually  kept  for  the  transfer  of  stock,  six  calen- 
dar months  at  least  before  the  death  of  such 
persons  or  person  so  limiting  or  making  the 
same  as  aforesaid. 

16.  Provided  that  a  deed  declaring  the  uses, 
8ic»  be  enrolled,  or  petition  presented,  within 
ia  months,  &c. 

■vi7>  Such  limitations  made  valid  for  ever.    9 
Geo.  2,  c.  36. 

18.  That  nothing  in  this  act  contained  shaU 
be  construed  to  affect  any  law  now  in  force  for 
securing  or  strengthening  the  present  church 
lestablishments,  or  the  rights,  properties,  or 
privileges  thereof,  or  the  patronage  of  or  pre- 
sentation to  the  benefices  of  the  same,  or  in 
anywise  to  dispense  with  any  of  the  said  several 
formalities  prescribed  by  the  said  act  of  the  9> 
Geo.  2,  in  relation  to  any  such  charitable  use^ 
trust  or  disposition  as.  aforesaid,  for  the  benefit 
of  Roman  Catholics  in  England  and  Wales 
which  shall  be  limited  or  made  af(er  the  past- 
ing of  this  act ;  and  that  nothing  in  this  act 
contained  shall  extend  to  give  effect  to  any  gift^ 
disposition,  will,  deed  or  assurance  heretofore 
avoided  bv  any  entry,  possession  or  other  legal 
or  equitaole  means  wnatsoever,  or  to  affect  or 
prejudice  any  action  at  law  or  suit  in  equity, 
commenced  at  any  time  before  the  passing  of 
this  act. 

19.  Not  to  extend  to  Scotiand,  Ireland  or 
the  colonies,  unless  otherwise  provided. 


LEGAL  EDUCATION. 


EXAMINATION   OF   BARRISTERS. 

A  pamphle;t  called  "A  Supplement  to 
the  Report  of  the  Select  Committee  on  Legal 
fidncation,  containing  the  evidence  of  Mr. 
Kaumensentz,"  has  just  be^  published, 
from  which  we  shall  extract  a  few  passages 
for  the  amusement,  if  not  tlie  edification,  of 
bur  readers.  The  author  approves  of  the 
examination  of  attorneys  and  medical  men, 
but  objects  to  that  of  barristers  as  unneces- 
sary and  useless*     He  thus  commences : — 
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"While  'TheSBkctCommittee  appointed  to 
impure  into  Um  present  State  of  Legal  Bdoea- 
tioa  in  England  and  Ireland,  and  the  means  for 
its  further  improvement  and  extension/  were 
engaged  in  their  immortal  lahoora,  a  person  of 
the  name  of  Kanmensenti  presented  himself  at 
the  door  of  the  committee-room,  and  demanded 
to  he  ezaouned.  At  first  he  was  refused  ad- 
mittance hy  the  usher,  on  the  ground  that  he 
was  not  known  to  any  member  of  the  commit* 
tee;  but  he  ultimately  succeeded  in  getting  a 
hearing.** 

"  Mr.  Knnmensentx  "  having  (in  imagi- 
nation) been  called  and  examined,  was  thus 
questioned: — 

"1.  It  ia  understood  that  you  object  to  the 
proposed  plan  of  requiring  students  of  law  to 
pass  an  examination  before  they  are  admitted 
to  the  Bar  ?— C)f  course  I  do. 

**  2.  Win  you  state  your  reasons  ? — I  think 
it  rather  resta  with  the  advocates  of  the  plan  to 
ahow  that  it  is  ao/  objectionable.  All  examina- 
tions are  in  their  nature  mischievous ;  they  en- 
courage a  system  of  '  cramming,'  and  of  nasty 
superficial  study;  by  reqniring  all  candidates 
to  come  up  to  a  certain  fixed  standard  of  know- 
ledge, they  prevent,  or  at  all  events  impede. 


to  act  in  sudden  emeiigeBcies,  and  it  can  do  no 
harm  whatever  to  the  public^  that  5,000  persona 
who  do  not  know  one  word  of  law  ahonid  hav« 
the  privilege  of  weninff  wigs  and  calling 
themselves  barriaten,  with  leave  to  pnctiae  aa 
sueh^^if  they  ean  get  any  business. 

"4.  Bat  'is  this  profession  olaaeto  be 
excluded  from  the  benefit  of  a  test  of  which 
eeery  aiher  possesses  the  advantage?  Is  the 
advocate  to  be  lAe  oa/jf  smm  m  tli  eswwaaify 
of  whose  competency  to  perform  his  duties  we 
do  not  require  a  aatiefectory  teat !:'  *-— I  should 
sav  that  is  one  of  the.  most  audacious  pieces  of 
misreprentation  I  ever  heard.  The  fact  is,  that 
there  are  but  one  or  two  professions  which  pos- 
tess  the  '  advantage '  of  the  test  of  examination, 
and  those  are  the  exceptional  reasons  I  have 
mentioned.  I  should  luce  to  know  what  '  sa« 
tisfactory  test '  we  have  (by  direct  means),  of 
the  competency  of  the  banker  or  the  merchant^ 
of  the  journalist  or  the  reviewer,  of  the  country 
ma^trate,  the  member  of  parliament,  the 
cabinet  mini8ter,~in  short,  of  the  ninety-nine 
hundredths  of  the  men  who  exereise  a  respect- 
able calling  in  the  world  ?  Whv  should  not  the 
barrister  be  left  to  be  tried  ana  tested  by  that 
ordeal  of  public  opinion  which  is  found  prac- 
tically suflScient  in  those  cases,  ^ the  Judgment 
of  his  employera,  his  companions,  and  the  pub- 


atodenu  from  pureuing  one  particular  branch  ilic  ?    I  never  heard  any  argument  in  favour  of 


of  their  profeeaion  according  to  individual  taste 
and  grams,  and  thus  check  one  great  source  of 
the  advanocfment  of  learning^the  aub-division 
of  subjects;  the  natural  effect,  in  short,  is  to 
create  and  foster  mediocritv.  Besides,  to  a 
grown  man,  entoring  serionsly  on  what  is  to  be 
the  serious  buainess  of  his  ufe,  it  is  most  of- 
lenaiTe  to  find  himself  compelled  to  return  to 
the  condition  of  a  schoolbov,  except  in  caaes 
where  hia  reason  tells  him  tmit  such  a  coarse  is 
necessary  for  the  general  good.  In  one  or  two 
cases,  as  those  of  the  attomty  amd  the  medical 
SMM,  tiie  safety  of  the  pnbUc  requires  that  their 
competency  ahould  be  ascertained  before  they 
are  allowed  to  practise;  but  the  safety  of  the 
public,  that  is,  eeif^fencef  is  the  only  ground 
which  can  justify  any  interference  bietween  a 
nan  and  the  free  licence  of  exercising  the  pro- 
fcaoon  of  hia  choice. 

'^3.  What  distinction  can  you  drew  in  this 
respect  between  the  attorney  or  medical  man, 
and  the  barrister  ?— The  nature  of  the  profes- 
dons  is  entirely  Afferent.  Medical  men  and 
attorneya  are  to  be  employed  by  persons  who 
are  not  capable  of  judgiuff  of  their  acquirements, 
and  who  are  therefore  obliged  to  take  them  on 
trast ;  they  are  liable  to  be  called  on  to  act 
aoddenly,  and  in  cases  of  vital  importance.  It 
would,  therefore,  be  a  great  evil  to  the  pubtic 
if  people  were  sQlowed  to  hold  themselves  out 
as  medical  men  or  attomevs  without  having  a 
competent  knowledge  of  tneir  respective  call- 
jBgs»  and  therefore  in  eelf^ence  we  require 
ihem  to  submit  to  an  examination.  None  of 
-dns  reasoning  apphea  to  the  barrister.  He  is 
employed  solely  by  people  perfectly  capable  of 
jB^png  e€  his  po^ran  ami  capacity,  namely, 
he  attorucge :  he  is  aol  liable  to  be  called  on 


what  is  now  called  Legal  Education,  that  is, 
compulsory  education  and  examination  before 
admission  to  the  bar,  which  would  not  apply 
with  exactly  the  same  force  to  the  case  of  can- 
didates for  parliament,  or  for  the  premierahip.' 

Further  on,  the  supplement  thus  re- 
ports:— 

"  6.  But  does  it  not  sometimes  happen  that 
banisters  with  some  showy  acouirements,  and 
technical  knowledge,  but  without  real  solid 
learning,  are  able  to  get  more  business  than 
they  deserve?— No  doubt  it  does  sometimes 
happen. 

"  7.  Do  you  not  think  the  plan  of  examina- 
tions would  prevent  this  i — I  do  not  think  that 
the  man  who  has  dexterity  enough  to  take  in 
the  most  trying  tribunal  in  the  world,  consist- 
ing of  the  attorneys  who  are  employing  him, 
and  the  companions  and  rivals  who  m  watch- 
ing him,  through  yeara  of  actual  practice,  would 
find  it  very  difficult  to  humbug  two  or  three 
professora  in  a  set  examiniition.  I  do  not  im- 
agine that  a  green  baise  table-cover,  and  a  leaden 
inkstand,  are  such  an  Itiiuriel's  spear  as  all 
that* 

"  8.  It  is  complained  that  thereisa  vreat  de- 
ficiencv  in  what  we  call  the  Philosophy  of  Ju- 
rispruaence,  among  even  our  most  successful 
lawyers.  Do  you  consider  that  to  be  the  case  ? 
—So  far  as  I  undentand  the  term,  I  believe 
it  is. 

"  9.  Do  yoa  not  attribute  tiiis  to  the  want  of 
systematical  education?  —  If  you  mean  that 
people  don't  know  what  they  never  learned,  of 

•  See  "  Dubl'm  University  Magaxme,*'  July, 
1847. 
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aire  ptrnUv  «»  tUm  cmmntrf^  nd  vsnr 
'  and  WMjaliwaii!,  md  «  tbe  littfe 


we  btrefvidi  toter 
on  matters  of  iliiiimatiqnti  knr,  •wing  Co  ow 
Miilir  fPOiituMi  sail  to  -^eAet  ciiCimsttnces. 
Of  «oane»  «b  Uka  »  fitlie  dsflMOid  i&t  dm 
fl|peoite  of  iewMBg,  WW  peoiNB  def^ite  tinf 
l^eto  pretidaipf««Ml3r«if  it.  liytmmwmi 
49  Mine  ^iwt  jiniets  hi  tkn  cMntcyy  yon  wuRt 
b^iw  hy  Hftfciod«tmig  ftMv«ytteB«t  lair.'' 

The  following  pinohing  qoestioa  U  then 
put:-*-  , 

"Id.  Yon  comider  then  tint  it  it  no  part  of 
tlM  duty  of  the  Inns  of  Couttto  efitabtish  lec- 
toreships,  or  otherwise  to  coiftHhute  towarda 
Hie  ^pfiead  Of  legal  edncation  ?— Bxcnse  me,  I 
neyer  said  that ;  I  think  It  verv  rig^ht  and  lyro- 
per  that  Hk  Inns  of  Court  should  fonnd  lecture- 
^hspt;  not,  however,  as  an  educating  body, 
trat  in  iht  aame  way  as  they  might  publish 
books,  as  contributions  towards  the  general  fii- 
cilities  for  the  study  of  Ae  law.  I  think  the 
latter  object,  too,  (that  of  piibliahlng  books)  is 
one  to  which  they  might  well  apply  some  of  the 
fends  and  opportunities  at  their  mposal." 

We  must  dose  with  another  iatoarqgatory 
and  answer  ^-^ 


""15.  Since  you  seem  to  conmder  that  the 
Inns  of  Court  ought  not  to  interfere  in  any  way 
with  the  .education  of  barristers,  how  can  you 
justify  their  being  maintained  in  their  exclusive 
privtlB^  of  calling  to  the  bar  7*^-^  I  am  not  the 
apologist  of  the  Inns  of  Court,  but  Lmust  say 
I  thixik  they  have  their  use,  quite  apart  from 
any  educational  considerations;  or  rather  I 
should  say  that  they  have  their  dmHes,  and 
wouid  have  their  use  if  they  performed  them. 
The  nature  of  the  barrister's  employment  is 
-such,  that  although  it  is  perfectly  immaterial 
(as  I  have  said)  whether  there  are  ignontnt  liar- 
tisters  or  not,  it  is  most  indispensable  that  there 
should  be  no  dishonest  ones,  and  that  a'higb 
tone  of  .gentlemanly  and  honourable  feeling 
should  be  kept  up  in  ^profession;  otherwise 
-the  system  or  advocacy,  wbich  is  now  a  benefit 
tolhe  public  and  an  assistance  to  the  adminis- 
tration of  justice,  would  become  an  intolerable 
evil.  The  orflke,  therefore,  <»f  the  benchers  of 
the  different  Inns,  as  I  understand  it,  is  to  as*- 
certain  that  they  admit  none  to  the  bar  whose 
character  for  integrity  and  honour  will  not  bear 
a  tolerably  strict  investigation;  and  it  is  on  this 
ponciple  that  the  monopoly  in  question  is 
founded,  or^  at  all  events,  ihe  only  one  on  which 
it  can  now  be  defended,  namdy,  that  the  stu- 
dent is  for  a  considerable  period,  while  keeping 
his  terms,  under  a  sort  of  suroeklance^boiti  of 
the  benchers  and  of  his  future  oompaniona  and 
competitors,  and  that  enough  of  his  efaaracterl 
may  during  that  time  be  ascertained  to  enable 
"die  benchers' to  decide  whether  he  is  a  fit  per-i 
son  to  be  admitted  to  the  bar  or  not."  I 

: I 

*  "Law  Review,"  August,  1847.  * 


Bmtkm  tke  teetkmiMiy  la  widch  the 
learacd^writfef  iipMAs,  vottlM  aMieiit^bat 
the  inodeni  pMetice  whicAi  pRviued  until 
recently  at  the  Inns  of  Conrt.  We  cannot 
concur  in  the  conclusions  at  which  he  has 
arrived,  bat  think  our  feaders  aie  entitled 
to  have  the  main  point  id  the  pamphlet  be- 
f0rethem. 


SHORT  NOTICES  OF  NEW  BOOKS. 


Wk  vesnme  oar  pcrmdicalLiflt  of  NawBoob, 
some  of  which  have  already  been  notiosd  in  the 
present  volume,  with  more  or  less  of  detail,  ac- 
cording to  the  nature  of  the  woiks,  and  otben 
will  be  reviewed  at  the  first  ooavenieat  aeasoa* 

The  Rights  and  Liabilities  of  Hu^nd  and 
Wife,  at  Law  and  in  Equity ;  ae  affected  by 
Modem  Statutes  and  Decisions.  Bv  Jom 
Fniser  Macqueen,  Esq.,  of  Lfaicoln's  Ino, 
Barrister-^t-Law ;  author  of  "  The  Practioe  of 
the  House  of  Lords  and  Privy  ConndL" 
Part  I.  Containing  cases  not  affected  by  set- 
tlement, and  die  practice  upon  acknowledg- 
ments by  Married  Women.  London:  S. 
Sweet,  1848.  pp.  rvi.  218,  75. 

See  a  review  of  this  able  work,  p.  109,  aate. 

Manilla  widi  a  Deceased  Wifis'a  Sister  not 
forbidden  by  the  law  of  nature;  noti^ssnsdsd 
by  expediettcy;  not  pmhtbited  by  the  Seri|^ 
narcs ;  iadndBig  an  examj—rion  of  Professor 
Bush's  Notes  on  fjeviticaa.  By  the  Rev.  J. 
P.  Oenbaai,  UJl^  F.R.S.,  Rector  of  St.  Msiyw 
le-Stnmd,  aari  Lecturer  of  St.  hide's,  nert 
SCMst.  London :  Sbnpkia«ad  Ifarsksil,  1847. 
p.  6f, 

The  title  of  this  Utile  pamphlet  shows  tbe 
opinion  eatevtaiasd  by  the  Rersrend  AaAm 
on  the  important  question  of  marriage  now 
before  the  public,  and  which  has  been  so  fre- 
quently discussed  both  in  Paiiiament  and  the 
Courts,  and  whereon  a  coanmissiBii  of  inquiry 
has  been  issued.  lAr.  Denfaam  has  with  much 
learning  and  ability  supported  his  view  of  the 
aubjsc^  and  his  argumeata  in  favour  of  an 
alteralionof  the  law,  are  entitled  Sa.  great  ooi^ 
siderution* 

A  Concise  and  Practicid  View  of  a  Chancery 
iroit,  showing  its  most  Impeatant  Stsgss. 
(Sttbseqneat  to  the  general  omrs  of  the  6th 
of  May,  184S.)  By  W.B.  Damea,  aolicitar. 
Seoend  edition.  '  London:  Dwen  Richards, 
1647. 

This  is  a  uselul  chart  of  the  proceedings  in 
a  chancery  suit^  well  edited  for  the  jmrpoee 
of  rafersDce  in  4i.solKilat^s  affies. 

Equity  Case  Refeienee  W>le:  iatesded  ai 
«i  aid  to  "  Noting  up"  iSko  euiliwi  caaes  4e- 
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odflA  in  tike  Eii|^  GouttB  oi  Emif .    By 
a  Barriater.    London :  Cbaikt  Reader:  IMF. 

llua  »  a  btkf  ijpaebiMn  of  what  mdoatfy  any 
effect  for  tlw  naa  of  the  busy  piactitioner. 


An  AMMkal  EKgeH  of  Saleeted 
Gaaea,  decided  ia  the  Commut  Law  Gonrta, 
to  Trbiity  Tern,  1647;  annuifBd  under  the 
aevenl  beads  of  Practife,  for  the  Cacibty  of 
BefercMo.  By  BiehardMonia,ofthe  Midd&e 
Teauale^  BaRMter«a^La^  London  i  Stefvem 
asd  Norton.    1847.    Pp.  381,  IxxniL 

See  a  nolica  of  thia  naeful  vohiiae,  p.  5, 

^mte. 

Conalraetive  Total  Lom.  A  Report  of  tlie 
Cmm cilrvmg  t.  Maaftmrng^  (in  error,)  before 
the  Hooaa  of  Lords :  with  Observationa  there- 
on.  By  George  Lathom  Browne,  £tq<,  of  the 
Middle  Teonple,  Barneter-at*Law,  one  of  the 
Connael  in  the  Case.  London }  R.  Uastings, 
1847.    Pp.30. 

A  weQ^dited  report  of  this  important  de- 
cieion. 

A  Treatise  on  the  Conflict  of  Laws  of  Eng* 
land  and  Scotland.  By  John  Hosack,  of  the 
Middle  Temple,  Barrister-at-Law. 

Part  L  containing :  I.  The  Law  of  Domi- 
•c3e.—IL  Legitimacy.— III.  Marriage,  and  its 
Effects  on  Property. 

Edinburgh  and  London:  Blackwood  and 
^na. 

CoBsiderittg  that  the  distance  between  the 
metropolis  of  England  and  that  of  Scotland  is 
nowy  in  point  of  time,  reduoed  to  a  day's  jomr- 
nay^  a  knofwiadge  of  the  eUef  differences  be- 
tween tiie  two  codes  of  law  will  gmdtiaBy 
become  more  and  more  important.  A  work, 
therefore,  wherein  these  diversities  are  set 
igtfh  moat  be  of  great  utility.  Mr.  Hoaack 
has  nndertaken  this  task,  and  so  far  as  the 
present  volume  extends,  has  efficiently  per- 
formed it.  The  next  part  of  the  Treatise  will 
coapriaa  the  Law  of  Real  and  Personal  9uc- 
cesnon.  Contracts,  md  Bankruptcy. 

Manal  of  the  Law  of  Scotland.  By  John 
Bin  Barton,  Adfooale,  Author  of  "  A  Treatise 
mm  the  Law  of  Baalarnptey,  Insolvency,  and 
MerantaleSeqaaftnlionindeolkad."  In  two 
vnhuaea.  Second  Bdiiion,  enlatyied.  fiiKn- 
burgh:  Ohver and  Boyd.  London:  Simpkin, 
ManWtl^C^    1M7.    Pp.  487,  606. 

TTieae  concise  and  well-digested  volumes 
were  noticed  at  p.  M,  mUt* 

A Historyof  the  Inns  of  Court  and  Chan- 
cery ;  with  Notices  of  their  Ancient  Discipline, 
Rmes,  Orders,  and  Customs,  Readings,  Moots, 
Masquea,  and  Entertainments;  includhig  an 
aecomit  of  the   Eminent  Men  of  the  Four 


LsMi^d  BfirimonoorabteSoeietie^— LiifeoVa^ 
laa,  tile  Inner  Tempk,  the  Middle  Vtmfit, 
nd  QnfM^im,  *e.  By  Hubert  Ri  Fteiee, 
Bsq.,  BM«aler-al-Laiw.  London:  BeiAley, 
Bvitefworft.    1849.    Pp.  itl  440. 

Many  years  having  elapsed  since  the  poUfi- 
cation  of  tfa»laat  edition  of  Herbat^a  Asitiq|ui- 
tioa  of'  the  Inna  of  Oourtf  the  pteiaoft' wnA, 
parUcuhrty  in  reference  to  the  motemeiit  re- 
garding Education*  is  very  acceptable  and 
well-timed.  Much  learned  reaearoh  harbaen 
bestowed  by  Mr.  Pearse«  The  intvednetclry 
chapter  on  the  early  Schools  of  Lair  is  very 
Interesting;  all  the  important  materials  in 
fofrmer  works  have  been  brought  forward,  and' 
the  history  ia  carried  down  to  tbo  preaent 
time. 

The  Modem  Orator,  being  a  ooIleetioB  of 
Celebrated  Speaehee  of  the  Most  Dis^agnshod 
Oratofoof  the  United  Kixwdom.  Paita  Lto 
IX.    London:  Aylott  and  Jonsa.    1847* 

This  vahiable  edition  of  the  best  speedfies  of 
modern  times  is  proceeding  in  regular  monthly 
parts.  The  praaent  aeries  will  loru  the  second 
vohufto  of  the  work. 

The  Legal  Year  Book#  Almanack,  and  DiarVi 
for  1648:  eofloprisioa  a  Law  Kalendar;  the 
Statutes  effecting  Alterations  in  the  Law; 
Standing  Orders  relating  to  Private  BiUs; 
Members  of  the  Houses  of  Parliament ;  New 
Rules;  the  Courts,  Judges,  Commissioners, 
and  Qfficen;  Regolations  of  the  Inns  of 
Court ;  Precedence  of  the  Bar ;  Registration 
and  Examination  of  Attorneys;  the  VaiioHa 
Law  Societies;  Stamps;  Taxes,  Tables,  &o« 
By  the  Bditor  of  the  "  Legal  Observer."  Lon- 
don: A.  Maxwell  and  Son.    Pp.  224,  316^ 

See  p.  138,  ante,  where  a  full  statement  of 
the  contents  of  the  work  will  be  found. 


SIXTH  REPORT  OF  THE   COPYlIOLD 
COMMISSIONERS. 

Tbe  following  is  a  Copy  of  the  sixth  Rb- 
i"omT  of  the  Copthold  CoHmsaioKsna  to 
Hnn  MAjnarr's  PaiNciPAL  Sboikxtart  of 
Stat«  for  the  Hctmk  DsPAnTMSNT;  pnr- 

suant  to  the  Act  4  &  5  Vict.  c.  3^,  s.  3. 

[It  is  a  very  impor:aat  document,  and  wil 
probably  lead  to  an  extension  of  the  power 
of  the  connnisnoners.    There  seems  in/  doub 
tifaat  at  present  they  are  unable  to  effect  the 
objecta  for  which  the  act  was  passed.] 

CopyhM  CiMnmhskm^ 
24th  November,  19^. 
Sir, — We  have  the  honour' of  presenting  to 
you  our  ^xth  Report. 
It  will  be  seen,  by  a  reference  to  (be  Report 


169 


Sixth  Report  qf  the  CopijikM  CommiaitmerM. 


of  tbe  Select  Committee  of  the  House  of  Com. 
xnoiiB  on  Copyhold  EDfranchisement,  printed 
in  Aagvsty.l83d,  that  the  plan  of  mere  volan- 
ijuy  eniranchieement  was  recommended  for  a 
tiitoe,  and  that  a  more  coercive  measure  was 
pointed  out  as  alone  calculated  to  meet  the 
Wishes  and  wants  of  the  country. 

After  more  than  six  years'  experience,  we 
hove  to  report  that  there  is  a  slow  and  gradual 
advance  in  the  voluntary  enfiranchisement  of 
copyholds  under  ecclesiastical  lords. 

It  seems  probable  diat  afanost  the  whole  of 
such  copyholds  will  in  time  disappear. 

It  is  (ufierent,  as  far  as  this  commission  is 
concerned,  with  copyholds  held  under  lay 
lords. 

The  causes  of  this  fact  are  to  be  found  partly 
in  the  less  controlled  influence  of  the  stewards 
—an  influence  very  generally  opposed  to  en- 
franchisement— and  partly  in  the  expectation 
of  both  lords  and  tenants,  that  some  further 
steps  will  be  taken  by  the  legislature  to  enforce 
commutation  or  enfranchisement. 

There  is  a  general  indisposition  to  move  tUI 
it  is  knowti  uriiat  those  steps  will  be  ;  and  if 
the  hones  expressed  bv  the  committee  of  1838 
are  to  be  fulfilled  at  all,  die  time  seems  come 
when  some  more  efficient  measures  should  be 
adopted  to  accelerate  the  extinction,  if  not  of 
the  copyhold  tenure,  yet  at  least  of  those  social 
and  economical  evils  which  are  the  most  dis- 
tinctly identified  with  it. 

Such  measures,  if  any  are  taken,  will  probably 
estabtish  either-*- 

1st.  A  general  and  complete  system  of  com* 
pulsorv  enfranchisement ;  or, 

2ndly.  A  more  limited  and  gradual  system 
of  commutation,  by  which  what  is  uncertain 
and  mischievous  in  the  copvhold  incidents  and 
tenure  may  be  got  rid  of,  leaving  the  tenure, 
so  amended,  as  it  is. 

We  do  not  dwell  on  the  scheme  of  a  com- 
plete and  compulsory  enfranchisement  of  all 
'  the  copvhold  estates  in  the  kingdom. 

We  have  great  doubts  if  it  would  be  found 
practicable  to  pass  such  a  measure. 

We  have  no  doubt  at  all  that,  if  it  passed, 
the  ctifiiculties  and  expense  of  its  application  to 
the  whole  kingdom,  and  some  serious  local  dif- 
ficulties of  detail,  would  be  found  insuperable 
obstacles  to  the  completion  of  this  scheme. 

With  this  conviction,  we  are  disposed  to  re- 
commend, as  a  more  practicable  measure  and 
for  all  economical  purposes  an  equally  efficient 
one,  a  limited  system  of  compukory  commuta- 
tion. 

We  will  begin,  however,  by  mentioning  a 
measure  even  more  limited  than  that  we  mean 
ultimately  to  propose. 

Heriots  form  one  of  those  vexatious  incidents 
to  copyhold  tenure  which  create  a  very  general 
feeling  of  irritation,  much  greater  than  their 
average  pressure  warrants. 

The  most  valuable  picture  may  be  seized  as  a 
chattel  heriot  in  respect  of  a  copybo!'!  tenement 
not  worth  10/. 

In  the  case  of  live  heriots,  r^ure-horses  and 
other  valuiible  animals  may  be  seised  under 
11  ke  drcumstances. 


Instances  of  the  full  exercise  of  such  lights, 
though  rare,  are  not  unknown. 

To  commute  these  heriots  into  certun  fixed 
payments,  giving  the  lord  full  compensation, 
woold.be  an  easy  and  popoUu*  opcntion. 

It  would  only  be  necessary  to  enact  that,  on 
application  by  any  tenant,  the  CopyhoM  Com- 
missioners should,  by  sudi  means  as  to  them 
seem  fit,  ascertain  the  value  of  the  loid's  ri^ht 
to  a  five  or  chattel  heriot,  and  then  establish  a 
smaH  fixed  payment  in  its  place,  assigning  to 
the  lord  such  a  sum  of  money  as  his  abandoned 
right  was  worth.  So  much  might  be  easily 
done,  and  it  is  not  probable  that  a  bill  to  effect 
this  object  alone  would  meet  with  any  opposi- 
tion. 

But  this  step  would  only  remove  a  vexation— 
the  substantial  economical  evils  of  the  copyhold 
tenure  would  remain  untouched.  These  con- 
sist in  uncertain  fines,  which  drive  capital  from 
improvements  on  the  land,  and  in  rights  to 
timber,  and  to  a  control  over  buildings,  which 
rights  are  found  pernicious. 

To  get  entirely  rid  of  these  evils,  it  would  be 
necessary  to  change  the  uncertain  fine  into  a 
fixed  fine,  to  set  a  value  on  the  right  to  timber, 
and  to  give  the  lord,  either  in  money  or  in  a 
first  charge  on  the  estate,  a  full  equivalent  for 
the  abandonment  of  these  rights.  The  tenure 
might  remain  untouched,  and  would  then  be- 
cOn^e,  we  are  prepared  to  show,  not  only  as  de- 
sirable, but  more  desirable  than  the  common 
freehold ;  always  supposing,  however,  that  the 
steward's  fees  were  fairly  but  distinctly  regu- 
lated -  a  ]3oint  to  which  we  shall  again  recur. 

Suppjosing  this  princij^e  of  commoting  un- 
certain inci(knts  adopted,  there  are  at  least  two 
very  different  modes  by  which  it  may  be  car- 
ried out. 

Each  individual  tenant  may  be  empowered 
to  call  on  the  commission  to  commute  his 
uncertain  payments,  and  to  assign  the  lord  a 
consideration. 

This  plan,  which  has  manj  recommendations, 
will  be  met  by  one  very  senous  objection. 

The  lords  will  complain  that,  when  thor 
solvent  and  respectable  tenants  have  commuted, 
they  will  be  left  with  a  bad  remnant,  constitut- 
ing a  much  less  desirable  tenantry  on  their 
manors. 

There  would  be  truth  in  this  objection,  and 
it  should  be  met  and  removed. 

To  effect  this,  we  would  propose  that  when- 
ever two-thirds  in  value  ot  the  copyholds  in 
any  manor  were  commuted  the  lords  should 
be  entitled  to  call  on  the  commission  for  a  com- 
pulsory commutation  of  the  remainder,  which 
would  not,  with  the  experience  then  acquired, 
be  a  difficult  operation. 

6o  modified,  the  compulsory  commutation  of 
the  uncertain  incidents  might  be  carried 
through,  we  think,  smoothly,  and,  for  all  eeo- 
nomical  purposes,  effectually. 

The  r^  objections  to  the  tenure  would  be 
removed  precisely  when  their  pressure  was  feU> 
and  persons  wishing  to  pUnt,  build,  dmin,  or 
subsoil  plough,  might,  on  securing  the  lord  a 
fair  compensationj  go  to  work  as  aafely  and 
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fieely  as  if  their  tenure  waa  irahold.  There 
woold  b«  ,Bo  rouf b^  and  genen^  interfereDce^ 
and  the  coange  might  proceed  silently  and 
almoet  ixnperoeptihly. 

It  may  be  omected  that  this  process  would 
be  gradual,  and  occupy  much  time ;  and  if  this 
olnectioa  is  thought  serious,  then  aaecond  and 
diffefen^  plan  for  carrying  out  the  same  prin- 
dpJe  might  be  adopted.  The  commission 
might  be  empowered  and  enjoiaed  to  take  the 
manors  ot  England  seriaHmf  and  completely 
commute  all  the  uncertain  incidents  in  each  by 
tom. 

This  woold  be  a.  more  japid  operfition  no 
doubt;  but  then  it  would  be  rougher  and  less 
practically  and  immediately  useful. 

Taking  all  the  manors  only  in  their  turn, 
estates  on  which  the  pressure  of  the  copyhold 
inddeijits  was  felt  as  a  present  obstacle  to  im- 
pttrpements  might  come  ^  late  in  the  rotation, 
whfle  other  estates  where  the  pressure  is  not  at 
present  felt  might  be  interfered  with  prema- 
turely* 

On  th^  who}^,  then,  we  gi79.  a  decided  pr^r 
faeoce  to  ihe  jjian  of  aUowii^  the  indiviaual 
tenants  to  demand  a  commutation  when  they 
wish,  securing  to  the  lords,,  after  two-thirdfs 
of  a  manor  have  been  so  commuted,  a  com- 
pulaory  commutation  of  the  remuning 
third. 

Tliis  plan  might  be  carried  out  without  any 
serious  expense  to  the  public.  If  the  parties 
screed  on  the  annual  value,  a  short  calculation 
at.the  o$ce  wQuld  complete  .ihe  task  of  the 
QOmmissioners..    . 

If  the  parties,  could  not  aaree  en  the  jumual 
valuei,  it  must  he  ascertaioea  by  some  agent  of 
the  commission ;  and  the  expense  of  such  an 
estimate  might  properly  be  levied^  partly  on 
the  tenant,  partly  on  the  consideration  to  the 
lord 

Such  an  arrangement,  besides  bang  just, 
woold  be  an  efficient  inducement  to  lords  and 
tenants  to  agree  voluntarily  as  to  the  annual 
v^ue  of  the  lai^ls  tOibe  (dealt  yfiih, .      ' 

It  may  be  an  objection  to  this  plan,  not  opjv 
that  its  progress  would  be  slow  compared  with 
that  of  more  decisive  measuresi  but  would  also 
involve  the  existence  of  an  indefinite  period  of 
some  central  commission. 

It  will  be  recollected,  however,  that  all  the 
expenses,  except  those  of  the  central  commis- 


liarly  burthensom^  charge  on  ihe  transfer  oC 
property." ' 

The  system  of  multiplying  tenements,  ckarg-^ 
ing  for  each  whole  and  distinct  sets  o£  ieev 
seems  to  us  an  abuse  which'  requires  some  cor- 
rectipn.  There  does  not  exist  at  present  any 
short  and  efficient  mode  of  resisting  unreaaoo- 
able  charges. 

Any  biU  on  the  subject  might  contain  a  |nro» 
vinon,  that,  within  months  after  ijassins 

tfaie  bill,  the  Copyhold  Commissioners,' with  ihe 
assistance  of  one  of  the  Taxing  Masters  of  the- 
Conrt  of  Chancery^ .  should  .publish  a  general 
list  of  ifees,  which,  if  it  is  thbught'it,  might  be 
sobmitted  to  parliament,  or  to  the  Chancdor^ 
or  to  the  courts  at  Westminster. 

This  list  once  promulgated,  a  right  shoulS 
be  given  to  the  tenants  to  do  what  tne)r  casmiift 
now  do ;  that  is,  to  submit  any  charge  for  fees 
which  they  deem  excessive  to  the  tEDdng  officem 

of  some  of  the  law  courts. 

All  uncertain  incidents  cdfrimuted,  and  the 
fees  thus  regulated,  a  copyhold  tenure  would 
be  not  only  as  gooj,  but  even  better  than  ai 
freehold.  It  would  be  sul^ect  to  no  apprea^ 
able  inconvenience  from  which  the  freehold  is 
exempt,  and  would,  besides,  give  a  simple  fonn 
of  registration  to  which  the  people  are  alroidy 
^^i^ustomed  and  reconciled. 
."  Xn  this  plan,  the  lords'  right  to  timber  should 
be  one  of  which  the  value  should  be  estimated 
and  charged  for. 

The  right  to  minerals  can  hardlv  be  yaltied^ 
It  is 'guarded  with  great  jealousy  py'tlie  lords,^ 
and  should  be  left  as  it  now  is;,  th^t  w,  >«ihoBy 
uncommuted,.or  to.be  commuted  only,  by  vo- 
luntary agreements,  for  the  making  which  all 
reasonable  powers  and  facilities  should  be^iveb 
to  both  lor^s  and  tenants*  It  is  dear  thst'fia 
tlurd  parties  can  satisfactorily  put  a  valtie  ba  • 
what  IS  hidden  in  the  bosom  of  the  earth. 

There  wiU,  probably,  be  some  cases  in  which 
the  compulsoty  poWers  of  the  commissionaire 

should  be  momned  or  restrtdned. 

One  whole  class^'  at  least,  of  such  casiesximat 
be  attended  to. 

When  the  future  improvement  of  copyhold 
lands  depends  on  the  outlay. of  the  teiumt^ 
public  policy,  we  think,  demands  that  his 
hands  should  be  set  entirely  free. 

But  there  are  cases  where  a  highly  improved 
value  will  probably  be  attained  without  any; 


sioo,  wiU  be  annually  siAall,  exactly  in  propor-  exertion  or  outlay  on  the  part  6f  the  tenaxits; 
•:^*_  *i__  -1 f.t.  „.t.=_v  .t--   .__  ^uch  is  the  case  with  all  grounds  likely  to  ac- 
quire value, '  'as  building  or  accommodation 

l^ids-  

The  lords! of  manors  ^inll  complain  that  « 
compulsory  commutation  made  at  once  will 
depnve  them  d£  their  share  of.  this  prospecdme 
value. 

We  think  it  right  to  state  this,  andto  sa^ 

that  we  see  no  means  of  softening  ihe  oppom* 

tion  made  on  this  ground,  if  any  should  surisejr 

except  by  giving  th^  c6mxni^«i6ti^-^^t,  'exten«»* 

sive  powers  of  calculating  prospective  vahsas} 

and,  secondly,  further  poweir  in' very' sftons 

The  first  and  most  important  is,  the  fees  qf  cases  of  refbnng  to  interfere  altogether,  and 

jlawarvb.    Weieit  notfor  themixltiplicatienof  leaving  the  pvtiss  tQ  their  vohintary 

,  those  fsss  woold  not  form  a  peco- 


tion  to  the  slowi^ss  with  which  the  country 
itself  carries  the  measure  out 

Care  hsu  already  been,  taken  .that  ihe  prese^t 
Cppylndd  Commission  jdioold  expire  w»th  the 
"ndie  Commission;  and  when  they  come 
to-  sa  ead»  it*  will  be*  for  the  government, 
to  consider  and  determine  •  how,  and  by' 
what  body,  the  business  of,  superintending 
tiie  progress  ofcopyhold  commutation  may 
theresfter  be  most  economically  and  efficientiy 
eondncted. 

There  zemaip.oj^B   or   two  p^is   to   be 


lU 


vlneh-  have  bwa  conipiMid  aiaceiov 


lUe  »^*f  flbfi.  Sfr  O.  Gtey,  Borf^  M-F. 

4^.         4^«         ^• 


COPYHOLD  a)MMZ8SIOIi.— £i!/ra»cJUMfMB««. 


Manor. 


Kelradon 

BnitonHdl...., 
CaddingtoiL 


.Ditto   .• 
«•  Ditto   •• 


Pauls  Walden. 

Ditto 

Thoraaby,  Nortb^  c 
Netth  Coats 


Eo 
Ditto    ., 

DHtD    • 

Ditto    . 

cnmUiicolii 


MiddlMox 
Ditto    .... 


Fttlham . 


Ditto 

Ditto •••• 

Dittjo 

0HCo 

Ditto 

HtoknoT,  ooBunonly 

•aHod  tho    Lord^- 

HoUL 
Hanwell.     «• 


IslewoTth,  Rectory  of  Ditto 


Ditto 


Ditto 

Ulingtoo,  Prebend  «f|Ditto 


Ditto  ••••«•••< 
Paddington  ••, 
Weieham  Hall . 


Hoadiogtoq 

Bleadon  with  Priddie 


Ditto 

BaitMi'with-  BaddlesJSouCbamptoii 

gmtt. 
Ditto  •  ••••••••••••  Ditto 

Ditto Ditto 

Ditto Ditto 

CioadaU Ditto    •„ 


Coantf. 


Ditto 

Ditto 
Ditto 
Ditto 
Ditto 
Ditto 
Ditto 


Ditta   ••« 


Ditto  .. 
Ditto  .. 
Norfolk 


Oxford 

Somenet 

Ditto 


Ditto 

BaKng 


Ditto 
Ditto 

D(tto 


Lord. 


Copyhda.  of  Ib< 

Ditto    •  •        •  • 

Ditto 

CUtte    .. 


BolMrtHarrey,  Eaq. 

Bidwp.of  Sly  •« 

Ditto    •  •         •  • 
Daaa   and  Chiptor 

Ely. 
Bishop  of  London      ••  Ditto 
D.  R.Scratton,  Esq.  ..  Ditto 
Dean  and  Chiq>ter  of  StjDitto 

Paol'A 

Ditto Ditto 

Ditto Ditto 

EaflofYariMnmgli   ••JDitlo.  - 

Biahop  of  London      ..  Ditto 
Henry  TafnoUy.Ea^uife  Ditto 


Bishop  of  London 

Ditto  '..         •• 
Ditto    .. 
Ditto    .. 
DittO'  .. 
Ditto    ••         •• 
William  GMTg^Tyaatn 
Danisl  TysaMi,  £aq< 


Biahop  of  London 


Ditto 
Canons  of  Ditto 


Dean    and 

Windsor 
Ditto    .. 
Prebendary    of  Islingp- 

UQ  and  EcctoiiMtioal 


Ditto 
Ditto 


Ditto    ..         ..         ..Ditto 

Biahop  of  London      *.  Ditto 
PhUip  SoveU,  William  Ditto 

SowoU,  and  Thomas 

Nssb,  Esqs. 
Rer.ThoB.  Henry  \Vhor- 

wood 
Dean  and   Chapter 

Winchester 
Ditto   ••         •• 
Ditto    .« 


Ditto  •» 

Ditto  .. 

Ditto  •» 

Ditto  •• 

Ditto  .. 


Natnro 

of  CopyhoMa. 


Ineidsnta  oftfae  Bftmr: 


Fines  oortain,  and  quit' 

rents. 
Finenmhittaprtndqwii* 


Ditto  .. 

Ditto  .. 

Ditto  .. 

Ditto  .. 

Ditto  .. 

IHtM  .. 

Ditto  •» 


Ditto  •» 

Ditto  •• 

Ditto  •• 

Ditto  .. 

Ditto  .« 


Ditto 
Ditto 
Fines 


,. and  quit* 


Ditto    .> 

Fines  arhitraiy  |  dc  qailt 


Ditto    .. 

if  CopprhoUs  for  3 
lirea. 
Ditto   .. 
Ditto.  .. 


Fines  certain,  and  quit- 
rents. 
Ditto    ..         .•        •« 
Ditto    ••         ••        •• 

Ditto    ..         ••        •« 

Ditto 

Ditto    ••         ••        •* 
Ditto 


Fines  arbitrary.  &  quit- 
rents. 

Fines  certain,  and  quit* 
rents* 

Ditto 

Ditto • 


Ditto   •  •         •  •         •* 
Ditto    ..  •« 

Fines  aibitraay^A  qfait- 
rents. 

Fines  artntzary,  heriota, 

and  quit-rents. 
Ditto 


Ditto    «. 

Ditto    ••, 

.^^tto    .. 

,  Copyhold 

heritan 

,  Ditto    .. 


Warden  and  Scholars  of  Ditta 
St.  M«ry%  College, 
Wtnofaesteii 


•  •  ^ 


Ditto 
DOtn 


Dittoi  ••     .    ••        •« 

»PittO    .. 

Ditto 

CIa.  Fines  certsia».sndquit^ 
rents. 
Fines  oertaia,  heiiots, 

and  qnit-rents 
Ffnea  aibitrBry,  5rqttit- 
rents 


Den  sttd.  Chiptar:  of  Copyholds  fiwqPlnss  aibarary,.hwtt1i. 
Wifldhmir  Ures  /,    and.<|Bi»wl^^ 


jtttfBpOTty  ivinndli  tcte  now  in  vn  wit uicBd  ftate. 
Wm.  Blamirx, 

T.   WaWTffUWH  BULXZB. 

Bp.  Joxxb. 


166: 


COPYHOLD  C0MMI8SI0N.-H»^ftiiicAM«iMiiif. 


TwiDB  for  £nfmMhii0ment. 


Fmt  yam*  mnniMl  Taliie 
Sn  xcm^  aaoml  vmloe 


Tire  and  a-lalf  yttn'  imiiial  ralue 
Bitto    •• 


Rve  yean' •hhimI  Tflhie  ••  •• 

Six  yoaim' anniMl  Ttlae 

Fire  yeafi"  aantial  Talne ;  quit-renti  30  years 


Ditto 
Ditto 

Hk  condderation  was  a  aere  noininal  sum;  the  giouad  being  irequired 
ibr  a  diapel 


^frascl 


shUemant. 


Signed  and  sealed.' 

Ditto. 

Ditto. 
Ditto. 

Ditto. 

Draft  received. 

Signed  and  sealed. 

Ditto. 
Ditto. 
Ditto. 


One  year'a  annual  Talne  ;  qnit-renta  50  years     ••         ••*        •. 

OnsiiTtb  part  of  tlM  Tslue  of  the  property  was  taken  for  the  con 
nderatiooy  a  priTate  Act  hartng  bean  prerioosty  passed,  xedoc 
ing  the  fine  on  groond  intended  to  be  built  opon  to  one-third  of 
-the  aaaaal  Tatae  of  the  building  erected 

OoB  year^  annual  ralue ;  quit-rents  30  years 

Oae  year*a  annual  Talue ;  quit-rents  Sf  years ;  chief  rent  32  years 

One  yearns  annual  ntlne ;  quit-rents  30  years 

Ditto  >■  ••  ••         ••         «.         ..         •* 

Ditto  ..  .«  • 

One  year's  annual  raloe;  quit-rents  28  jears;  freehold  rent  28  yesrs 
One-fourth  of  the  annual  ? slue  of  land  as  applieible  to  building  pur- 


Ditto. 
Ditto. 


Ditto. 

Ditto. 

Ditto. . 

Ditto. 

Ditto. 

Ditto. 

Ditto. 


Kre  yeans'  annual  ralue 
One  year's  annual  value 

Ditto  ••  •• 

One-twelfth  of  the   land    enfranchised,  two  years'  sntinsl  value  ofl Ditto. 

the  ground-rents    on  houses  enfranchised ;  qUit-rentt   twenty-five 

year 
Ditto 


Ditto. 
Ditto. 
Ditto. 


One  year's  annual  valoe^;  qnit-renta  32  years 
Four  absolute  fines;  quit-rents  30  years. 


Rent  charge  sbout  one-fiftb  of  annual  vakie 


Ditto. 
Ditto. 
Ditto. 


Schedule  ^f  apportionment 

confirmed. 
Signed  sod  sealed . 


Four  yesia*  annual  value Drai^  received. 


Rent  charge  abttut  one-fiftb  of  annuel  value 

Laud  five  yaw^  annual  vakie ;  teneaianty  two  yearn*  annual  ^valne 
Rent  chsrge  about  one-tbird  of  annual  value     ••         ••        .•• 
Biat  chaige  about  one-fourth. of  aonual  value    ••        .#•         ••. 
One  year's  aonual  value ;  quh  rents  28  years • 

Onsandahalfyear'saannalTaliie         »••.«•*• 


Bent  chsrge  sbout  one-fourth  of  annus!  value 


Signed  and  scaled . 

Ditto. 
Ditto. 
Ditto. 
Ditto* 

Ditto. 


•  •jDrsfL  received. 
. .  iSigaed  and  sealed. 


UK 


i/ tt»  Ciyyfcrftf 


Mioor* 


Coanty. 


Loi4. 


Nature 
of  Copylioldi. 


iBoidciiu  of  dio  MiMr. 


tjrdown 


IXttO*   ••••! 

Ottto  •••••« 
Pitto»  •  • .  • . 

Ditto 

Ditto , 

Ditto , 

Ditto.. .... 

Ditto 

Ditto 

Wooiton . . . 
Ditto  «••••. 
Bonies 


C/toyidaii  , 
Ditto..., 


a  ..•••• 


Ditto. 
Ditto. 
Ditto. 
Ditto. 
Ditto. 
Ditto. 
Ditto. 


Ditto. 
Ditto  • 
Ditto. 
Ditto. 

'Ditto  ■ 


B«igmte. . . . 
fig^Mldesii 


fiittitOB .  •  •  I 
Wioag[fatoii « 

Ditto 

Ditto 

Ditto ...... 

Hallow 


SotttiwinptOD 

Ditto  .. 

Ditto  •• 

Ditto  .. 
Ditto.. 

Ditto  .. 

Ditto  •• 

Ditto  .. 

Ditto  .. 

Ditto  •• 

Ditto  .. 

Ditto  •• 

Ditto'  .. 
Sum  J  .. 

Ditto  .. 

Ditto  .. 

Ditto  .. 

Ditto  ..' 

Ditto  .. 

Ditto  .. 

Ditto  •• 

Ditto  .. 

Ditto  •• 

Ditto  •• 

Ditto  .. 

Ditto  .. 

Ditto  .. 

Ditto  . . 

Ditto  •• 

Ditto  .. 

Ditto  .. 

WUU  .. 


Ditto    •• 

Ditto  \. 
Ditto  •• 
Ditto  .. 
Ditto  *• 
Ditto  .. 
Woieeitar 


Doftn  ttod  Chapte 

Wiaohostor 

Ditto  •• 

Ditto  •• 

Ditto  ..         •• 

Ditto  ..      "  .. 

Ditto  .. 

Ditto  .. 

Ditto  • .        •  • 

Ditto  .. 

Ditto  .. 

Ditto  .. 

Ditto  ..         .. 
Ditto 


oljCopyholds  lor; 
livM. 

.Ditto  .. 

Ditto  .. 

,  Ditto  .. 

.  Ditto  . . 

.  Ditto  .. 

Ditto  .. 

.  Ditto  ... 

.ttitto  ',, 

Ditto  .. 

Ditto  .. 

Ditto  ... 

Ditto 


Dean  and  Chapter  of  St.  Copyholda  of  In- 
Paul's  heritanoe. 

Acliibiabop  of  Canter- Ditto   •• 
biiry 

Ditto tMtto 

John  Ivatt  Briacoe,EM).  Ditto 
ft  Anna  Maria  his  wife.  * 

Ditto Dotit 

Ditto    ..         ..         ..  Ditto 

Ditto Ditto 

Ditto    ..  '     ..  ■      ..  Ditto 

Ditto    ..         ..         ..  Ditto 

Ditto Ditto 

Ditto    ..      '%.         ..  Ditto 

Ardibidiop  of  Canter- Ditto 

Ditto Ditto 

Ditto  ..         ..         ..  Ditto 

Ditto  ..'*     ..*       ..  Ditto 

Ditto  ••'        ..'       ..Ditto 


S|Fiaeeafbitrsiy;  h«fioti, 
1  quit-rents. 

Ditto 

Ditto   •  •        •  • 
Ditto  ..        ;. 

Ditto 

Ditto 

Ditto 

Ditto   .. 

Ditto 

Ditto 

Ditto 

Ditto   ..        .. 

Ditto    .. 

Fines  aihitiary,  k  quit- 

rents. 
Fines  arbitrsrjr,herioU| 

and  quit-rents. 

Ditto 

l>itto 


Ditto 


Ear]  Somers     • , 

Bishop  of  Salisborv  and 
Edward  Dvkel^oore, 
Esq.,  Lord'Fanner 

Dean  and   Chapter 
Winchester 

Ditto    .. 

Ditto    .. 

Initio    .• 

Ditto    .. 

Ditto    .. 

Bishop  of  Worcester 


Ditto     . . 

Ditto    .. 

Copyholds 

lives  * 


Ditto 
Ditto 
J>itto 
Ditto 
Ditto 
Ditto 
Ditto 
Ditto 

Ditto 
Ditto 
Ditto 
Ditto 

Ditto 


of  Ditto 


Ditto   .. 

Ditto  .. 
Ditto  .. 
Ditto  .. 
Ditto  .. 
Copyholds 
lives. 


Ditto 
for  S  Ditto 


Ditto 

Ditto 
Ditto 
Ditto 
Ditto 
Ditto 
for  4  Ditto 


CANDIDATES  WHO  PASSED  THE  EXAMINATION. 
Mickaehaa  Tern,  1847. 


Nmim  (2f  Candidate, 
.Abnhaittfl,  Michael     . 
Aleoflfc,  Joseph  Looker 

aUecm,niaip  Robert     . 

AUvi.  Edward   • 
Awnwws^  Edwaid 
iUMld^Geoige  Matthews  . 
Asfanl.  John  • 
Mb&r,  Isaac  Palmer  • 
Edwafd  Samuel 


f6  whom  AtiieledpAuiffnedp^e, 
Samnel  Abrahams,  4,  Lincoln's-inn-fields 
Thomas  Btsgood;Jl#,  Carey-street ;  WBi.Carr  Foster,   t8,  Jol  t  • 

Bedford-row 
James  Sparke^  Bury  St.  Edmnnds ;  Oedrge  Bartow  Gregory,  Bedibrd- 

row 
John  Lawlbrd,  Drspers'-hall 
George  Andrews,  Weymouth,  and  Meloombe  Regis 
George  Eseell,  Rochester 
Frederick  Pain  Axford,  16,  Gomhill 
Simon  Batley  Jackaman,  Ipswich 
Robert  lHnea,W«U« 


w 


Tcrmi  for  EnfrtnohiBement. 


IUift<ADg«mbo«t  OM-fimrth  of  snautl  value    ••     '    ••         •• 

Ooe  and  ••btif  year*!  •nnoal  vtlne  .  •         . .        •  • 

Rent cbargv  mboat  oofr-foiutli  of  tiinut!  vaIub*.         ••         •• 

lUDt  ehai^  aboat  onv-fifth  of  tanaai  Ytlut 

Fottr yetrt' •nnnsl  T«liM  ••  •• 

Rwt  dwrK*  about  oiM^fiflb  of  anDiml  Tahie       •  •         ••         •  • 

Rent  ehtf^  abovt  ooe-fotrrtb  of  nnoQnl  value 

R«&t  ehargf  aboat  one-fifth  of  wamuX  ralue 

UltU)  ••  ••  •■  «■.         ••  •«  •• 

Ditto  ..  „  

One  nd  thiee-qtnrter  jeara'  anoual  value ;  quit  rente  S8  year* 

Rest  ekaige  about  one^fourtb  of  annual  value 

Luid  five  veara'  annual  value ;  tenement  two  jeara'  annual  value 
fiva  jean'  annonl  value,  quH  rente  90  yeara    •  •         '•  •         •  * 

Tbrae  and  a-balf  yoara' annual  value;  10  heriota  110/.;  qiut-rent59 

yaan 
Three  and  a-half  yeara*  annual  value ;  quit  rents  39  yeara        .  • 
Five  yean'  annual  value,  quit  renu  SO  yeara  •  •  • '.        • . 

Fire  yean'  aanaal|  value ;  beriota  94.  17j.  6d  ;  qujt-renta  30  yeara 

Fire  rean* annual  value ..         •• 

TirB  rean'aanuai  value;  beriota  lOL;  quit-rema  28  yeara     •• 

Fire  yean*  annual  value,  tnclud i  ng  1 01.  for  beriota        •  • 

Six  vean*  annual  value ;  quit  rente  25  yeara     •  •         *  •         *  * 

Six  yean' annuel  value ;  quit  renu  30  yeara      ..        '••         .. 

Fivt  aad  a>ba]fjoara' annual  value         ..         ..         •• 

Tbreenda  half  yeara*  annual  value;  7  beriota  at5i.  each ;  quit.renta  98 

yean. 
Three  and  a-hnlf  yeara'  annual  value ;  heriota  20/. ;  quit-renta  30  yeara 
Tbne  and  a-half  yeera* annual  value;  beriota  lOi.;  quit  rente 3S yeara 
Tbne  and  a-balfyeara*  annual  ratue ;  2  beriou  40/. ;  quit-renta  32  y«ara 
Thfte  and  a-balfyeara'  annual  value ;  7  beriota  at  140/. ;  quit-rente  32 

yean. 
Three  and  a-balf  yeara'  annual  value  ;  one  beriota  at  10/. ;  quit  rents  30 

jean. 
Five  and  a-half  yeara*  annual  value  ;  two  beriota  at  31/.  lOi.  eacb 
About  one^xtb  of  the  land  enfranciiiaed  ' 

Rent  charge  about  one- fifth  of  annual  valuo      ••         •  •         •• 

Rent  charge  about  iwo-nintba  annual  value  

Rent  charge  about  one-fiftb  of  annual  value  

Ditto  ..  ••  ..         ..  

Reat  charge  about  one-fourth  of  annual  value  ..         ••         •• 

Rent  charge  about  ono»fif%h  of  annual  value 

Rent  charge  about  one-eighth  of  annual  value  ••         •• 


ProgreM  niade  in  £n- 
franc)itaenient. 


Signed  and  sealed. 

Ditto. 

Ditto, 

Draft  received. 

Signed  and  sealed. 

Ditto. 

Ditto. 

Ditto. 

Ditto. 

Ditto. 

Draft  received. 

Signed  and  sealed. 

Ditto. 

Ditto. 

Ditto. 

Ditto. 
Ditto. 

Ditto. 

Ditto. 

Ditto. 

Ditto. 

Ditto. 

Ditto. 

Draft  received. 

Signed  and  aealed. 

Ditto, 
Ditto. 
Ditto. 
Ditto. 

Ditto. 

Ditto. 
Dkto. 


Draft  received. 

Dilttf. 

Signed  and  aealed. 

Draft  received. 

Ditto. 

Ditto. 

Signed' and  sealed. 


Bamo,  Bdward  Jackson  • 

Rerrotr,  James  • 
Beattie,  James  . 
Bdl,Ja 


Bollooyjobn  .  •  • 
Brandon,  Gdbvial  Smoel  . 
Brigga,  Fiedsrick 

Bngga,  John  Hall  Newtoo 
Branet,John  Addinell 
Bnaarall,  Wttliaaa 
Carr,  William  Jamea  • 
Caiar,  James,  jun.      .        . 
Chaapioa,  CmAm    . 
"'  ^JnknGoodger   . 


Wm.  Henrr  Cullen,  Canterbury;   Edward  Barron,    Bloomabury 

aquare;    William  Briscoe,  Bath. 
Jamea  Partington  Aaton,  Manchester 
Henry  George  Robinson,  6,  Half-moen-atreet,  Piccadilly 
Janes  BIsir,  Vttozetsr ;  Cfaarlea  Msr8tonStre«ton,]8,Sotttbampl0n- 

boildinga 
John  Hargresvss,  Bhwkbum;  Francia  Jamea  Ridadale,  Gray*e-ian 
Henry  Vallanoe,  20,  Essex-street,  Strand 
WitKam  Francia  Low,  Wimpols-atiset ;  Montague  Shearman,  John- ' 

street,  Adelpbi 
John  Huiab,  Derby ;  Wm.  Hallowea,  39,  Bedford-row 
Richard  BaiHte,  Tadcaater 
Alfred  Paget,  Leiceater 
John  Ridehalgb,  Ripponden 
Thomas  Hnstwiok,  Sobam 
David  Jennings,  71,  Wbitecbapel-road 
George  Dsmpater,  Brighton;  Cbartee  Ghalir,  Brighton 


^ 


lai 


Cbiog^  Willnm  Jotm 
Ckrke,  WiUiau 
Clay,  Charley  jva.      . 
Coekofofi,  LoiMd«l«  Httttiif 
CoUins,  William,  jiuu 
CoDgrere,  Jobo  • 
Cotterill,  James  Hardman 
Daj,  Henry 
De  Mole,  John  Stephen 

Dewes,  William  Pettit 
Dizon,  George  . 
Dickion,  WiUiam,  jnn. 
Dufty,  Richard  Arthor 
Dimcalfe,  John  Tbomaa 
Falconer,  John  Brunton«  Jan. 
Fellowet,  John  Buder 
Fisher,  Edward  Freeland 
Ford,  Bratton  John 

FuIIagar,  Wslter  Home 
Mler,  Frederick 
Godwin,  Alfred  . 
Gimmshaw,  Robert 
Haigh,  John 
Hale,  James 

Hamilton,  Thomas  William 
Hara,  Richard    . 
Harrey,  Joseph  . 
Harf  ey,  Thomai  Bf  orton 
Headley,  Tanfield  George 
HenderM>n,  James      , 

HolUnshead,  Henry  Brock 
Holt,  Joseph  I'ierson 
Janeway,  William     • 
Indermaor,  John 
Knapp,  Richard 


Laafear,  William  Borbidge 
Latch,  George    .        •        •        , 
Lewis,  Lauriston  Winterbotham 

Marlow,  Thomas 
Meggison,  Robert  Graham 
Mioklem,  Thomas 
MiUer,  WiUiam 
Uilner,  Dennis  . 
Otuway.  Philip  Watson 
Owen,  Owen 
Ozley,  John,  jun. 
Parker,  Richard 

Penberthy,  Henry,  jon. 
Pickop,  WiUiam 
Pollard,  George  Octavius 
Putt,iohnForater    . 
Prescott,  George  Willism 
Raven,  John      • 
Reynolds,  WiUiam  Coilett. 
R^gais,  Walter  Goddasd 
Rouse,  James    . 
Rowlaoda,  Edward  JUohaid 
Roy,  W.  Gasooigne 
ScoftDCs,  Fmoois        « 
Scott,  Henrv, 
Seymour,  Hugh  CaUa« 
Shaw,  Henry      . 
Sbekell,  Thomas  StOTens 
Smith,  Albert 
Smith,  WiUiam  Ackers 
SrBias,  Charles  Pitmsn 
empleman,  John  Maiab.jiin. 


5^' 

Tei 


Gaoige  Harding,  Gnat  RosaelUtreet,  Bbomsbniy 

Chartea  Carter,  Bamata{ile 

Richard  Greeo  and  Thomas  Peters,  Knigliton 

VriHiam "Obaitiea,  ifewuistrB'upuU'Tvne 

John  Henry  Todd,  Winchester 

Godfrey  TaUenis,  Newark-npon-Trent 

William  Henrv  Gotterill,  Throgmorto»^ctroet 

FVedeiibIc  Day,  Hemel  Hempstead 

5bhn  Bamber  de  Mole,  Merchant  Tailors*-baIU  Th»)gmortoiMtvet ; 
'  Tbomaa  Browning,  Threadneedle-Btreet 

WiUiam  Dewes,  Asbby-de-la-Zoaeh 

Tliomas'  Henry*  Dixon,  3,  New  BosweIl>^oiirt 

William  Dickson,  sen.,  Alnwick. 

Jbhn  Fox,  Nottingham 

William,  Thomas,  jun.,  Walsall 

John  Fenwick,  Newcastle-npon-Tyne 

Nicholas  Lockyer,  Flymooth 

Richard  Almack,  MeHbrd ;  Chailea  Fletclier  Bkinow,  Bedford-row 

Henry  Melhutsh  Ford,  late  of  Exeter ;  John  Mitchell^  Wjnumdham 
and  Exeter 

John  Edward  FuUagar^  Leves 

John  Pbysick;  S,  Northumberland-baUdings,  Bath 

Charlea  Bailey,  Winchester 

WiUiam  Freer,  Leiceater 

William  Haigh;  Hodderafield 

Edward  Bousfield,  13,  Chatham-plaoa«  Black£riars^  and  afterwards  of 
Gaildhall-buildings,  City 

Keith  Barnes,  Spring-gardens 

John  Htooing,  Weymouth^  and  Jlelcombe  Regis 

Alfred  Paget,  Leicester 

Thomas  Harvey,  Egbam 

Robert  WiUiam  Peake,  11,  New  Palace-yard 

Jbhn  Wilkinson,  CUtharo;  James  Baldwin,  tste  of  Colne,  Dixon 
Robinson,  Bleckbarn  and  Clithero  Castle 

Oawald  Milne,  jun.,  Mancbeater;  James  Ainsworth,  Blackburn 

Thomas  Fowle,  Northallerton 

John  James  Joaeph  Sodlow,  Chancery-lane 

Edmund  Sharp,  2,  Devonshire-terrace,  St  Maiylebone 

Benlamin  HoHoway,  New  Woodatock  ;    Frederick  Tntey  ChappeU, 
then  of  Quality-court,  now  of  tS,  Golden-square 
,    Henry  Rirington  Hill,  23,  Throgmorton-street 
,    Stephen  Towgood,  Newport 

Lindsey  Winterbotham,  late  of  Tewkeabnry ;  Joshna'Tliomaa,Tewkai- 
'  bury,  &  further  assigned  to  John  Brend  Winterbotham,  Cheltenham 
,    John  Forster,  Walsall 

James  Russell.  York 
>    John  Weedon,  Reading  ;  Henry  DarriH,  New  Windsor 
,    Richard  Bobun,  and  Samuel  Wilson  Rix,  Beccles 
,    John  Fitchetf  Marsh,  "Warrington 
,    Gillett' Jonathan  Otteway,  Staplehnrst 
.    Tbomaa  EUis,  PwllfaeU 

John  Oxley,  Rotherbam 

Robert  Parker,  Axbridge ;  John  WiUmott  Bradford,  Langford,  and 
re*asaiKned  to  Robert  Parker 
,    Georgp  Pridbam,  Plymouth 

.    Henry  Hargreaves,  Blackburn ;  Chades  R.  Craddock,  Gcay  V4nn 
.    Powell  &  Co..  9,  New-square,  Lincoln*8-inn 

•  Robert  WodiieU.  Berwiak^apiao^Tweed 
.    Rowland  Priae,  StonVbridga 

t    John  Slater,  Hawkabead 

.    Cbailes  J obn  Palmer,  Great  Yannouih 

.    Cbariea  Lang,  SotttbamHaBi 

.    Charlea  Ranken,  4,  SoB4b«af|iiare 

,    IhamaaBameby,  Wereeator 

.    Riobatd  Roy ,  4«,  Lothbuiy  r  and  87,  Great  Qao«§a  aUaat 

•  Sceonee  and  AlWae,  TooWidge 

John  Colfr,  late  of  Odiham ;  George  Lamb,  Odiham 
.    John  Phyaiak.BsAh 
.    George  Shaw,  HtUericay 
.    Edwin  Ball,  Perahore 
.    John  Smiih,  Devonpml 
.    George  HUdyard,  8,  EwmivalVimi    . 
.    Henry  Haatbcote  Sutham  and  Francis  Horner,  LiTaKpool 

•  John  Marah  Tg«pla«M»t'aen.g  Gaew)(eroe 


Nao  Muter  wi  Ckmmryr.    E^Hr^iiiam^  Mam$i^^¥k€  ammnmtd  by  NegUgeiuse.    Ifif 


Tbontoa^GtMge 

IbiMtti,  JuiM  Bcrrintti*  Jon. . 

Tnilope^WiUMmHum    . 

UodaUlIfileiiijr 

irpinid,.1lf alter 

WUXogfiira,  EttWifd  AliFed 


WUtflan^Alfred.      •        .        • 
Wn«M,  Ridnrd 

Wottk»tt,Jobn  .        » 

You^  Hoiaoe 


WiUi«BW«lU^  Bradford 

James  Beiriman  Tippetts,  sen^  6,  Paneras-lane 

Jamae  and  Chmrles  Rogera,  Sst,  Mancbaater-bnildinga,  Weatmioiter 

Edward  Bennett,.  WelravhiMplOA 

Samnel  Wliite  Sweet,  Baaingbali-street ;  George  Frederick  PiIbm 

Stitton,  Baaiiig^all-atreet 
Geoige  Omm  Di^,  Sc.  Ivee 
Join  Fkmoda  Bellwood  Fry,  Ruthin ;  Edward  Hugh  Edwarda,  li^ 

New  Palao»7«rd,Mid  further  aaaignadtoT.KirkyKliSymondsMna 
Gharla*  Hamj  Turner,  Exeter 
Henbea  Temweit,  Eaatboume 
Joba-SbaaUaton,  Leeda 
Jamee  Call  WaddelU  BerwiekHB|Kn*TwMd 
Henij'  Rowdea,  Wimborne  Mtnater 
John  Young,  6,  Siae-lane;  Joaeph  Whitehouae,  5d,  Uoeoln'a-intt-Aelda 


TAB  mW  MASTER  IN  GHAiNCERY. 

The  vacancy  in  the  office  ofone  of  the  Mas- 
ten  of  the  Court  of  Chancery,  occasioned  bjf 
the  dssdt  of  Bic;  Dockwwch^  has  beenfiUed 
by  the  appomtment  of  WORam  H:  Tfiniey,  Esq., 
Q*  C.  We  thonght  the  emolaments  and  easy 
do^  mndd  not  lonf(  be  negated.  The- learned 
gentleman  wn  caBed  ta  the  Bar  by  the  Ho*> 
nouniife  Soeiety  of  Uncoin's  Inn^  on*  Nov.  23, 
1811.  b  order  of  seniority  he  ranked  after 
Loci  Campbell  and  Mr.  Selwyn,  and  before  the 
%btliaab  Mtu  Pembenon  Leigh  and  Vioa- 
CSiaiicellor  Knight  Bruce. 

"niig  appointment  is  an  exception  to  the 
onsladharance  to  patty  claims ;  but  as  a  Law 
Lord  said  on  another  occasion,  ''  blood  is 
tiuckathanwate&r 


ANNUAL    REGISTRATION 
ATTORNEYS. 


OF 


TnuMDikY  the  l6tfa  imtmt  w»  tile  last 
^  for  paynig  the  nuraal  ocitifieata  duty  of 
tttorneys,  in  order  that  such  certificates  should 
nhte  back  to  tiie  I6th  November,  and  enable 
^  attorney  to  recover  his  costs  in  the  interval, 
snd  to  free  him  from  the  liability  to  penalties 
forpnNtiBiDg^without  a  certificate. 

It  may  be  material  tomention,  however;  that 
>Uioqgh  certificates  taken  afler  the  10th  will 
bev  date  on  the  day  of  payment,  the  names  of 
^  paities  wiU  appear  in.  next  year's  Law  List, 
ilolHBiiied  on  or  before  the  Slatinatant. 

For  this  purpoee  the  decbiations  should  be 
^S^  at  the  Incorporated  Law  Society  on 
Koday  the  a4th  (the  next  day  being  Christmas- 
<%).  The  Regiatmraffinrds  every  aecommoda- 
te  inhis powier,  but  unfortunately  there  are 
«  many  who  leave  tids  important  bosiness  to 
^  last  day^  that  theae  may  not  be  tinw  to 
Qooipleto  the  eotifieates.  The  fiMi  in  order 
OQstbefinreersed*. 


FIRE  OCGASIONBD  BY  NEGLiiQfiNCE. 


PBXfALTY  ON  SBWVAim. 

There  can  be  no  doubt  that  nineteen  out  of 
every  twenty  fires  are  occasioned  by  negligence 
or  carelessness.  It  nu^  not  be  without  its  use 
to  set  forth  the  penalties  infiioted  on  servants 
who  are  guilty  of  acts  of  negUgence  by  which 
losses Jare  thos  sustained." 

"  Whereas  fires  often  happen  by  the  negli- 
gence and  carelessness  of  servants,  he  it  there- 
fore enacted.  That  if  any  menial,  or  other  ser- 
vant, or  servants,  through  neglif^ence  or  care- 
lessness, shall  fire,  or  cause  to  be  fired,  any 
dwelling-house  or  out-house,  or  houses  or  other 
buildings,  within  the  Kingdom  of  Great  Bri- 
tain, such  servant  or  servants  being  thereof 
lawfully  convicted  by  the  oath  of  one  or  more 
credible  witness  or  witnesses,  made  before  two 
or  more  of  his-  majesty's  justicea  of  the.  peace, 
shall  forfeit  and  yav  the  sum  of  one  hundred 
pounds,  unto  the  oiurchwardens  or  overseers 
of  such  parish  where  such  fire  shall  happen; 
to  hi  distributed  amongst  the  suflferers  by  such 
fire,  in  such  proportions  as  to  the  said  church- 
wardena  shall  seem  just :  and  in  case  of  de- 
fault or  refusal  to  pay  the  same  immediately 
after  such  conviction,  the  same  being  lawfully 
demanded  by  the  said  churchwanMus,  that 
then,  and  in  such  case,  such  servant  or  ser- 
vants shall,  by  warrant  under  the  hands  and 
seals  of  two  or  more  of  his  majesty's  justices 
of  the  peace,  be  committed  to  the  Common 
Gaol,  at  Houae  of  Correction^  as  the  said  jus- 
tices think  fit,  for  the  space  of  eighteen  months, 
there  to  be  kept  to  hard  labour.^  14  Geo.  3, 
c.  78,  s.  84. 


PARUAMENTARY  PBOCEEDINGS 
LATING  TO  THE  LAW. 


B£- 


Railwayeb 


Hottit  of  Esrbf. 
For  3rd  reading. 


*  A  notice  of  tins  enactment  ia  given  by  the 
active  London  manager  of  the  West  of  England 
Insurance  Office,  and  we  recommend  the  other 
offices  to  follow  the  example.    Ed. 
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ParUameniary  Proeeedinjis.'^Stg^ior  Qmrts:  BoUt. 


NEW  BILLS. 


Roman  Catholic  Charitable  Tnutalr— Mr* 
Anstey. 
•    Roman  Catholic  Relief— Mr.  Anstey. 

Agricultural  Tenant  Riffht  in  England  and 
Wale..— Mr.  Puscy. 

Altering  Epiphany  Quarter  Senions.— Mr. 
Packe. 


N0TICK8   OP  NBW  BILLM. 

Administration  of  Poor  La\y.— Mr.  BankesI 

Appeal  in  Criminal  Cases. —Mr.  Ewart. 

Practice  and  Costs  of  Solicitors  in  the  Metro- 
politan Police  Courts. — Mr.  C.  Pearson. 

Acquittal  of  Insah^  Prisoners.— Mr.  C  Pear- 
son. 

Trial  of  Prisoners  ivithout  Grand  Jury. — Mr. 
C.  Pearson. 

Employment  of  Convicts. — Mr.  C.  Pearson. 

Juvenile  Offenders.    Mr.  C.  Pearson. 

TKXSB    ON    THB    ADMINISTRATION   OP 
JUSTICE. 

Returns  have  been  moved  for  by  Mr. 
Aglionby  of  the  respective  ages  of  the  Cle^k. 
of  Enrolments^  and  of  the  Four  Clerks  of ., Ac- 
cords and  Writs  of  the  High  Court  of  Chanc^i(f 
in  England,  and  also  of  the  total  amount  re* 
ceived  by  each  of  them,  such  Clerk  of  Enrol- 
ments and  Clerks  of  Records  and  Writs,  since 
the  passing  of  the  act  5  &  6  Vict.  c.  103,  both 
for  salary  and  compensation  under  that  act ; 
and  also  of  the  total  amount  of  compensation 
received  by  any  of  the  before-mentioned  officers 


under  any  other  act  or  acts  of  parliament,  at 
late  an  Examiner;  or  late  Clerk  to  an  Enminer 
of  the  said  c6urt;  or  tythervise  in  sny  oUier 
character,  and  paid  out  of  any  fun4s  of  the 
suitors  of  the  said  court ;  and  also,  of  the  total 
amount  received  by  any  of-  the  said  officers  u 
poundage,  or  in  respect  of  the  income,'  or  any 
other  tax  imf>osed  upon  payments  made  out  of 
any  of  such  lutids,  distingtiisfanig  ibe  suns  r^' 
ceived  by  each  such  person  on  each  of  Sttck 
accounts,  and  giving  his  name: 

And  of  the  names  and  respective  a^  of  &e 
late  Six  Clerks,  who  are  still  living  and  entitled 
to  compensatioh  under  the  aforessud  act  of  the 
5  &  6  Vict.  c.  103,  with  the  amount  of  the 
compensation  to  each  of  them. 

Also,  returns  of  the  number  of  attendi^le 
warrants  granted  by  each  of  the  Taxing 
Masters  and  late  Taxing  Mastery  of  the 
Court  of  Chancery  for  the  taxation  of  costs, 
each  day,  within  the  5th  year  of  his  ap-' 
potntment ;  distinguishing  .  the  warrants  to 
justify  attendances,  and  the  number  of  Bills 
of  Costs,  and  the  amount  and  rate  of  the  per 
centage  on  the  taxation  thereof  paid  thereon 
during  that  year,  and  the  sums  received  bjhim 
for  warrants  granted,  and  for  copies  of  Bdis  of 
Costs,  and  for  Reports  or  Certificates,  orother* 
wise,  during  that  period : 

And  of  the  total  amount  of  the  sums  received 
by  each  of  the  Taxing  Masters  and  late  Taxing 
Masters  of  the  Court  of  Chancery,  (paid  out  of 
the  Suitors'  Fee  Fund,)  both  for.  salary  and 
compensation,  since  tl^  pasqiiig  of  the  act 
5  &  6  Vict.  c.  103,  distinguishing  the  sums 
paid  to  each  person,  and  the  names  of  the 
persons. 


RECENT   DECISIONS   IN  THE  SUPERIOR  COURTS, 

RKPORTED  BY  BARRISTERS  OF  THE  SEVERAL  COURTS. 


In  re  Dolman,    Nov.  4,  1847.         -  . 

PETITION. — SECURITY    FOR  COSTS. 

The  rule  which  re^atret  a  part}/ resident  ont 
qf  the  jurisdiction  to  give  security  for  tosis 
applies  to  a  petition  as  weU  as  to  a  biU. 

This  was  a  petition  on  the  face  of  which  it 
appeared  that  the  petitioner  was  out  of  the  ju- 
nsoiction.  On  this  circumstance  being  urged, 
as  a  ground  for  the  petitioner  being  ordered  to 
find  security  for  costs, 

Mr.  Qoodeve^  for  the  petition,  sud,  that  he 
was  not  aware  that  the  rule  of  requiring  .secu- 
rity for  costs  applied  to  a  petition,  and  referred 
to  Anon,  1 2  Sim.  262. 

Lord  Lanpdale  expressed  his  opinion,  that 
the  same  rule  applied  to  a  petition  as  to  a  bill ; 
and  the  petition  was  accordingly  oidered  to 
stand  over  that  the  petitioner  might  find  se- 
curity for  costs. 


Manners  v.  Furze,    Nov.  11- &  33,  1647. 

RECEIVER.— 8ECURtTY.—OUARANTBB     AS- 
SOCIATION. 

The  court  cannot  accept  the  bond  qf  a  ffnara*- 

tee  association  as  a  security  for  a  receiver, 

though  with  the  consent  of  ail  pgrties  to  (ht 

cause. 

The  court  will  not  appoint  a  receiver  without. 

security,  even  though  without  salary m 
In  this  caseMr,  Chandkss  moved  to  appoint 
A.  B,  receiver  with  the  consent  of  all  the 
parties  to  the  cause,  they  being  all  sui  juris,  on 
his  giving  as  a  security  a  bond  by  the  British 
Guarantee  Association ;  a  society  incorporated 
by  an  act  of  parliament,  one  clause  of  .which 
authorises  such  securities  to  be  .taken  In  the 
government  offices,  llie  Mas^r  h^d  approved 
of  the  securi^  proposed,  if  the  rules  of  practice 
of  ths-coort  ivoiild  alUw  of  its  heiag  taken. 
But  lh«re  was  tbia  diffi^ujt^  tiyii'tlie.  ordinary 

Eractice  of  the  court  reqnii^  th^  seciuity  to 
e  made  by  way  of  recogniza,noe,  to  enter  jnto 
which  it  was  necessary  for  the  surety  personally 
to  appear  before  the  proper  ofiksr ;  nnd  this  a 
corporation  aggregate  could  not  do. 


superior  OmrU  — Rottt.— Ktctf-CAoMettor. 


in 


Lord  La»gJale  nid,  thai  he  htA  do  authority 
to  aker  the  practice  of  the  court;  whatproccM 
woold  the  pet^  hag  have  to  enforce  the  te- 
cQfi^?  Tliepartiee,if  m^'miff.  Baigbtcooaeut 
to  tike  no  wrogniaanpe ;.  but  he  could  &ot 
suction  the  practice  as  th^t  of  the  court. 

In  eouequ^nce  of  this  expreeeioa  of  hit 
lordship's  opinion,  Mr.  Cka^dieu,  on  a  eubee- 
qnent  <uf  ,  applied  for  the  appointaient  of  the 
moA  peiaon  aa  reoeiver»  without  aalary  or  ee- 
cuitjr,  bat 

Lord  LaaffdaU  again  declined  to  make  the 
order;  obearvMag,  that  although  t^  court 
would,  vith  the  cooaent  of  m  peraon  ap* 
pomted,  appoint  a  receiver  without  aaUuy,  thia 
dftoiBstuice  did  not  affect  the  rule  for  requir- 
ing secnrity  before  the  court  would  lend  to  the 
receirer  iu  authority. 


9tcr«C|Mautn0r  of  lAiglsiilr. 

Jorvtr  V.  Cordate,     Dec.  11,  1847. 

VKBTINO  OP    LBOACY.— ACCUliULATIOlta. 

Bequst  of  testator* 9  rteiduary  estate  on  trust 
toeonert  and  pay  unto  eauaUy  betmeen 
OMdamoag  kis  greater dndckUdren  at  25, 
or  otherwise  apply  the  same  for  their  use 
OMd  benefit  as  his  executors  should  think 
proper:  Held,  void  for  remoteness, 
Simiiar  clauses  in  two  deeds  confirmed  by 
the  ttiU :  Held,  void  for  the  same  reason. 

This  waa  a  wni  inatituted  by  the  trueteee  of 
two  iadenturea  of  settlement  and  of  a  will  of 
Thomas  Wnrdale,  tor  the  purpose  of  obtaining 
the  crpinion  of  the  court  as  to  the  validity  of 
certain  fimitatioaa  contained  therein.  By  the 
iadenturea,  bearing  date  the  Ist  of  Mareh, 
1823,Thomaa  Wardale  asaigned  the  sums  of 
^L  and  Tool,  to  the  pfadntiffs,  upon  trust  to 
pay  the  intereat  and  dividends  to  certain  per- 
sons for  life,  and  after  their  deceaae,  ''upon 
trust  that  they  ahould  stand  possessed  of  and 
interested  in  the  interest  monej  to  accrue  and 
become  due  from  time  to  time  m  respect  of  the 
aid  prindpaL  auma  until  aneh  time  aa  all  and 
every  the  child  and  children  of  John  Wardale 
(the  grandaon  of  Thomaa  Wardale)  should  re- 
spectively attain  the  age  of  25  yeara,  so  and  in 
ench  manner  aa  the  said  intereat  moncjr  might 
accmnolate  and  be  added  to  the  principal  for 
^r  several  and  respective  use  and  benefit, 
and  tiisD  upon  trust  that  they  and  the  survivor 
of  them,  hie  ezecntora  and  adminiatratora, 
shooU,  upon  aneh  child  or  cUldren  respectively 
^ttahiiDg  the  age  of  2S  years,  aa  therein  men- 
tioned,  pay,  divide,  and  diatribute  the  aaid  anma 
and  all  accumulating  intereat  thereof  in  the 
ineantime  unto  and  amon^such  children  at  the 
itspedm  agea  afereaaid,  m  theaharea  and  pro- 
pediona  thireatiafler  mentioned,  that  waa  to 
ttyi  onto  and  amongal  such  of  them  aa  were 
attics  oneHhird  part  niore  than  thefemalea; 
«d  m  caae  any  one  of  the  ehildren  should  de- 
pen  Uns  life  before  their  ahatea  became  payable, 
Wtnng  lawful  saane,  than  thu  shore  and  aharea 
cf  than  ao  dyisff  of  «id  in  ^e  moniea  therein 
mentbned  ahoiUd  be  paid  and  cqudlf  divided 


unto  and  amongat  his,  her,  or  their  lawful 
iasue,  as  thereinbefore  mentioned."    Thomaa 
Wardale,  (the  settlor,}  by  his  will  bearing  date 
the  8th  of  Mareh,  1823,  expressly  ratified  and 
confirmed' these  two  indentures,  and  appoint^  ' 
plaintiflrs  the  ezecutore  and  trustees  of  his  will,  ' 
giving  and  bequeathing  to  them  "  all  hia  ready  • 
monies  and  thonies  out  at  interest,  bills,  bonds,  ' 
and  securities  for  money,  and  all  other  his  per-  ' 
aonal  estate  and  effects  of  every  kind,  upon 
trust  that  thev  and  the  sun'ivor  of  them,  his  * 
executors  ana  administrators,  should,  as  con- 
veniently ccmld  be  after  his  decease,  call  in  and 
sell,   dispose,  and  convert  into  money  such 
part  of  hii  personal  estate  and  effects  as  Ahould  ' 
not  consist  of  money  as  they  should  think 
proper,   and   the   monies  arising   therefrom, 
should  pay  and  apply  in  satisfaction  of  his 
debts,  funeral,  and  testamentarv  expenses,  and 
other  incidenul  charges,  and  the  remainder^  if 
any«  should  pay  unto  and  equally  between  a^d 
among  all  and  every  his  great-grandchildren, 
the  children  of  his  grandson  John  Wardale  by 
Mary  his  then  wife,  at  their  several  and  re-  . 
spective  ages  of  25  years«  or  otherwise  apply 
the  same  for  their  use  and  benefit  as  they  his 
executors  should  think  proper." 

Mr.  Matins  for  John  Wardale,  the  legal  p«-- 
sonal  rapreaentative of  Thomas  Wardale,  who. 
was  the  «ott  and  sole  next  of  kin  of  Thomaa ' 
Wardi»10  the  eettlor,  contended,  that  the  elauaes 
in  the  deeds  and  the  residuary  beoueat  in  the . 
will  were  void  for  remoteness,  and  that  John 
WardiJe  was  therefore  entitled. 

Mr.  Chandless,  for  the  ^reat  grandchUdreu  of 
the  settlor,  who  were  hving  at  his  death  and. 
attained  26,  contended,  that  they  took  vested  • 
estates,  and  that  the  postponement  to  25  waa 
only  as  a  more  convenient  time  for  payment. 
Vivian  v.  Mills,  I  Beav.  315;  Saunders  y.  Vau- 
tier,  1  CrMg.  &  Phil.  240. 

Mr.  IVriyht  and  Mr.  Surrage  appeared  for 
other  parties. 

I1ie  Vice-Chancellor  sdd,  it  appeared  to  him 
that  the  deeds  which  were  recited  in  the  will 
tended  to  throw  a  light  on  the  will.  The  same 
construction  ought  to  be  put  on  both,  and  the 
same  aet  of  taken  should  Uke  if  they  could.  He 
was  of  opinion  that  the  testator  had  contrived 
to  point  out  that  the  takers  were  to  be  not  only 
his  great-grandchildren,  but  those  of  his  great- 
grandchildren who  attained  the  age  of  25  yeara; 
that  being  so,  the  principal  acted  on  by  oir  W. 
Gnnt  in  Lo^gdon  y,  Simeon  applied,  that  where 
a  gift  to  a  clsAs  waa  in  such  a  way  that  some  ^ 
the  class  had  a  capacity  to  take,  yet  that  capa> 
city  might  be  deetroyed  by  othera  of  the  claaa 
not  being  capable  of  taking.  His  opinion  was^ ' 
that  the  limitationa  in  the  present  caae  were  * 
void,  and  that  the  next  of  kin  iof  the  teaUtor  - 
took. 


Balcarres  v-  Hudson,    Dec.  9»  1847. 

NOTICK  OF  MOTION.-— COaTa. 

Where  iwo  dtfendants  appear' by  the 
solicitor,  and  two  notices  qf  ntotidn  are 
served  on  their  behalf  on  the  same  day  to 
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the  bUifor  want  pfproeecuikm,  the 
wtUbe 


costs  ofonemotioH  oshf  i 


folfoioetf. 


In>  ibis  ease  Mr*  Smuthe  moved  in  behalf  of 
two  defendants  to  a  bill,  that  the  bill  mi|^  be 
diaraiflaed  for  want  of  proaecutioo.  Bo&&  the 
defendanta  appeared  by  the  aame  aoUcitor,  and 
notv^atanmng  thia>  two  separate  notices  of 
motion  were  served  for  the  same  day, 

Mr.  Bethell  objected  to  the  allowance  of  the 
costs  of  more  tlian  one  motion,  stating  that  a 
case  had  occurred  in  the  court  before^  where  it 
had  been  so  decided. 

The  Vice'Chameellor  said,  the  costs  of  one 
motion  only  could  be  allowed. 

VUts^pLntsllot  mnltlt  10r«er. 
May  V.  Pnnsep.    Thursday^  Nov.  U,  1847* 

PftACTICB. — ^AmDAYIT. — VABIANCE. 

7%e  afidavit  of  service  of  a  copy  of  the  bUl 
must  not  vary  from  the  title  of  the  bill  by 
the  omissum  of  a  name  of  a  defendant,  un^ 
less  the  omission  is  supplied  by  the  words 
''or  others:' 

Mr.  W.  T.  S.  Daniel  moved  in  this  case  for 
leave  to  enter  a  memorandum  of  service  of  a 
copv  of  the  bin  upon  Gardiner,  one  of  the  de- 
fenwDKts  in  the  suit.  He  stated  thai  ibere  ap^ 
peared  to  be  a  defect  in  the  affidavit  of  service 
by  the  oratsston  of  the  name  of  this  defendant, 
and  no  words  were  inserted  to  show  thai  there 
was  any  one  more  than  the  defendants  whose 
names  were  stated.  The  affidavit  was  headed, 
— "Between  George  William  May,  pltdntiff, 
and  Maij  Thoby  Prinsep,  Henry  Vincent 
Bayley,  ckfendai^;''  but  no  mention  was 
maiae  of  Gardiner,  the  words  "  and  — — 
Gardiner"  having  been  omitted;  nor  were 
the  words  "  and  others,**  or  "  and  another,*' 
added. 

His  Honour.  The  affidavit  is  not,  in  my 
opinion,  sufficient. 

Higgkuony.  JVilson.  Thursday, Nov.  11,1847. 

PftACTICK. — FBME   COTSRT. — PLBA. 

Where  a  feme  covert  was  sued  as  a  feme  sole, 
and  had  entered  an  appearance,  it  is  neces- 
sary to  go  to  the  courts  for  an  order  tofut 
in  a  plea  of  her  coverture,  without  joining 
her  husband  in  the  plea. 


Uargitmm. 

1847. 


MkbasliMN  Term, 


AOBBIBUXNT. —  CALENDAR    OB     LUNAB 
MONTH. — BVIDKNCB. 

Ini 

was  completed  within  two  months,  ha  oufy 
om^Mfper  cent,  ff  mui  emu^ed  witibai 
ihatpenmL  Tke^  sale  took  pheewiihiuim 
etdendar  numtko,  but  wot  wkkin  two  kmar 


\  am  agreesmntfor  Urn  mde  ^em  estate,  ems 
per  eest  was  agfmd  to  he  pmd  if  $ks  s&k 


Held,  that  the  wordmoni^,  wnhss  qualified, 
must  be  token  to  denote  kmar  month,  but 
that  evidence  is  admissible  to  show  that  ts 
the  auction  trade  month  means  calendar, 


Sarah  Philips,  a  married  womany  was 
a  defendant  to  the  suit  under  her  maiden  name, 
Sarah  Fagg.  An  aj^iearence  was  entered  in 
her  right  name  of  Sarah  PhilUps,  and  wishing 
to  pot  in  a  plea  of  her  coverture^  applieation 
was  nude  to  Mr.  Berry,  the  Ckrk  of  Bscords 
and  Writs,  who  refused  to  allow  the  filing  of 
the  plea  without  an  order  made  by  the  court. 

Mr.  Allnutt  now  applied  to  the  court  for 
leave  to  file  the  plea. 

His  Honour.  I  do  not  think  any  order  is 
nseeasary,  but,  if  aaked,  I  will  make  it. 

The  Clerk  t^  Records  and  ffrtts  said,  he  had 
coBSufeed  the  Master  <^  die  ReHs  on  the  point, 
an4  his  Lordship  was  of  opinion  that  an  order 
of  the  court  was  necessary. 

Order  made. 


The  interpretation  of  a  contract  is  matter  for 
a  Judge,  but  where  it  is  doubtful  whether  a 
partieuhr  word  is  used  mi  a  sense  iSfferemt 
from  its  ordinAry  meaning,  the  judge  should 
leave  it  to  the  jury  to  say  what  sense  in  that 
trade  ought  to  be  given  to  the  word. 

Thi9  was  an  action  brought  by  the  plaintiff, 
an  auctioneer,  against  the  defendant  for  com* 
mission  for  the  sale  of  an  estate.  The  plaintiff 
claimed  the  sura  of  200/.  The  agreement  be- 
tween the  parties  was,  that  the  plaintiff  was  to 
have  one  per  cenU  if  the  csSate  should  be  sold 
within  two  months,  and  one-hatf  per  cent,  if  ssld 
after  two  months.  The  property  was  sold  after 
the  expiration  of  two  lunar  moims,  and  before 
the  expirationof  two  calendar raoBliis.  Evidence 
was  Uadered  by  thepkanliff  for  the  porposeof 
showing  that,  according  to  the  naage  of  tbii 
particmar  business,  the  word  month  mesat 
calendar  month,  but»  the  learned  judge  bsiag 
of  4^ink>n  that  ihe  evidence  waa  not  afniesibk* 
it  was  withdrawn. 

This  case  was  tried  before  Wightmaa^  i^ 
and  the  meaning  of  thewovd  month  was  left 
for  the  decision  of  the  jury,  and  it  waa  fouad 
to  mean  calendar  month.  The  conditione  of 
sale  asid  some  letters  writtem  by  the  defendsitf 
to  the  plaintiff  were  given  in  evidence  to  show 
that  the  meaning  of  the  parties  waa  calendar 
months.  A  rule  nisi  waa  afterwacda  obtained 
to  enter  a  nonsuis,  or  Her  a  new  trial. 

Mr.  Serjeant  Byteovad  Mr.  Ihikmde  showed 
cause.  Pan^  evidsaco  is  admissible  for  the 
purpose  of  eamlatniiig  the  maanipg  of  the  «wi 
month,  aoeoroing  to  the  uaa^e  of  thai  partica* 
lartinde,asin  daw^i  V.  WHsem,*^  evidcnoewas 
admitsadto  ahowthBfeSh& words  '<athoaaa»l 
rahhiti "  in  a  leaaa  deaoted  timlve  hnndred. 
The  mawusm  ^^  ^^  eipieaaaoawn  pwpsrly 
left  for  the  conaideBBlion  of  tlM  jury.  In 
HuUdkiuoon  v.  Bowker;"  Parke,  B.,  lays  down 
themle;— **ThokwItAot»b>thk;-Aatit 
istiiedntyofthBeiNBttocoDatma  sflwiitlBB 
instruments;  if  thwaara  paenlitt'  eequvaaieBB 
used  in  it,  whiek  ham  i»pasficBkr  places  or 
tradea  a  known,  moaning  attachod  to  them,  it 
is  £aff  the  jury  to  say  what  the  meaaang  of  thoae 
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ivai^  tot  for  tto  court  to  dectiie 
vliat  Ike  flocMiiaf  of  ike  ov^txfut  wm.**  In 
JoU^r.  FoiM^*  aad  WM  v.  FoffwoMr.'  Um 
neuniwiiftbeword  laootkwM  decided  by  a 
roTj.  n  no  e\'idence  of  the  usage  was  adduced 
before  the  juron,  still  they  had  «  h^^tte  exer- 
cise their  own  knowled^  on  the  td»jeoL  This 
agreement  is  a  raeroantik  traneactkn  stiictly 
s&esUed;  and  inA^iM  v.  Cftms^en/  lattMslf^ 
J^  saiidt  that  in  ineroantile  kkstrmnents  months 
ave  undentood  to  he  calendar  mouths.  In  the 
ibiowBig  caaes  the  word  nM>nth  haa  been  heki 
to  be  calendar  month : — TUus  v.  Ladf  Pretton,' 
liipmtU  ▼.  KmMiJf  CotUl  v.  Qra^,^  Sm  v. 
CusMtms,*  Catesfys  camf^  DjfkeY.  Sweeiim.^ 

Mr.  Wmitm,  canlii.  The  general  xtsSo  on 
this  enbjeet  is,  that  in  the  eonatrnction  af  acts 
of  parhaoMflt,  and  in  eontracta  between  partiest 
Ibim^  and  nut  calendar  months  are  intended, 
mdem  it  can  he  collected  firomthe  contract  that 
the  partiea  mean  calendar  months.  These  are 
two  evcepdons  to  tUa  rule,  namely,  eccleaiaati- 
cal  wiattPTW  and  mercantile  tranaactiona,  in 
whidi  a  difierent  mode  of  computation  pre* 
vails.  Zifl^v.  Go^."  In  Jle$ma  v.  Qhawton,* 
Tinladale,  J.,  said  that  limar  months  ware 
generally  intended,  except  in  mercantile  trans* 
actioaa.  ETidence  of  naage  or  custom  n»y  he 
•dnitled  in  some  cases,  but  as  month  most  be 
tdesn  to  denote  Innar  months  in  all  temporal 
mattsn,  there  ia  here  no  uncertaintv  which  is 
cspableof  being  explained  by  parol  evidence. 
And  m  all  written  contracts  when  no  parol 
eisdenee  ia  adrnmaihle,  the  eonstraction  is  for 
theeaoit^  and  not  for  die  jury. 

Cmr.  ad0.  mU. 

Lord  IlpBwnw,  C«  J.,  afterwards  delivered  the 
jadgnaant  of  the  count.  In  this  case  the  plain- 
tiff was  «n  anctioneer,  who  aned  the  defendant 
liyr  a  anm  of  money  which  he  alleged  to  ha  due 
to  him  lor  his  commissicm  on  the  eals  of  i 
eatale.  It  had  been  agreed  between  the  parties 
that  if  the  sale  ahould  he  oomphsted  within  two 
moatha,  ^  plnintiff  was  to  receive  a  commia- 
aian  «f  one  per  oenU,  if  not  within  that  period, 
than  only  one-half  per  cent  The  sale  took 
place  wkfain  two  calendar  months,  but  not 
inllnn  two  hmar  montha.  The  plaintiff  offered 
evtdenee  lor  the  puipoae  of  showing  that  in  the 
anetkm  arade  ^  two  months '*  meant  calendar, 
andaotiuBar  montha,  but,  the  learned  fudge 
being  af  apinkm  that  tliat  evidence  was 
Bat  admiaathle,  it  was  withdrawn.  The  ver- 
diet  WW  found  far  the  phdntiff,  acd  n  rale 
mm  haa  been  obtained  to  enter  anonsuit,  or  lor 
n  new  tdaL  To  support  this  rule  we  are 
paeased  with  the  propoaition  that  the  wosd 
**  momrhs ''  in  a&  tempMal  matters  is  always  to 
he coontraad to  mean  Inaar  months;  that  a 
rnntraij  mnniiiim  in  nnlj  tn  be  ii^erred  when 
it  is  clw  ffwrn  »e  context  what  the  inteadon 
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of  the  pacdes  was ;  and  that  no  such  meaning 
is  to  be  inferred  from  the  present  contract. 
The  interpretation  cf  a  contract  is  always 
matter  for  a  judge,  but  when  it  is  dotrbtfol 
arhether  a  particular  word  is  used  in  a  sense 
differing  from  its  ordinary  acceptation,  the 
judge  should  leave  to  the  jury  whether  in  that 
trade  such  a  word  bears  such  a  sense ;  Lang  v. 
Gale,''  HutchintoH  v.  Bowker,^  and  evidence 
must  be  received  to  serve  as  a  guide  to  a  right  de- 
termination. Smith  v.WtUoth'^  Jolty  T.Yowg. 
We  do  not  think  that  the  plaintiff  has  esta- 
blished Us  case  that  the  word  '^months** 
means  calendar  months.  We  agree  that  the 
word,  unless  expressly  qualified,  generally 
means  lunar  montn,  but  we  do  not  think  that 
in  this  caae  there  exists  any  proof  of  qualifica- 
tion. It  is  quite  true  that  a  contract  is  to  b^ 
interpreted  from  the  surroundiog  circum- 
stances, {Walker  y.  Hunter*) ;  but  here  the 
conduct  of  one  party  alone  is  allep^ed  as  a 
reason  for  our  deciding  for  the  pisdntiff.  Tliat 
is  not  sufficient.  The  cases  cited  in  argument 
where  the  word  month  has  been  interpreted 
calendar  month  seem  to  have  been  decided  on 
other  points.  On  the  whole,  we  are  of  opinion 
that  the  plaintiff  has  not  offered  sufiUcient  evi* 
dence  to  support  the  verdict,  yet,  inasmuch  as 
some  evidence  was  tendered  and  refused  which 
we  think  admissible,  we  shall  make  the  rule 
absolntefor  a  new  trial,  and  not  for  a  nonsuit. 
Rule  absolute  for  a  new  trial. 

The  Queeu  v.  Gibson.    Michaefanas  Tm.;i847. 

aVO  TWrABRANTO.— STATUTB  9  &  10  VICT. 
C.  95. — CLERK  OF  THE  COUNTY  COURT 
OP  8T.  A1.BAN8. 

Case  in  which  the  court  will  not  dispose  of  a 
question  on  motion  for  a  quo  warranto,  (fe- 
pendkHf  on  the  eangtruetim  qfa^tatMte. 

This  was  an-apphcation  for  a  9110  warranto 
cnUiBg  upon  Mr.  Gibaon,  this  clerk  of  the  St. 
Albans  Countv  Court,  to  show  cause  by  what 
authority  he  claimed  to  fill  that  ofiice. 

TikeAttom^GeneralsLDd  Mr.  TTe/f&y  showed 
cause,  and  contended  that  at  the  time  of  the 
application  the  office  was  full.  The  question 
iatended  to -be  raised  depends  upon  the  con- 
struction of  the  statute  9  &  10  Vict,  c  95,  in- 
tituled "An  Act  for  the  more  easy  recovery  of 
Small  Debto  and  Demands.';  llie  person 
against  whom  this  application  is  made  was  ap- 
pointed clerk  of  the  St  Albans  court  when  the 
provisons  'of  that  act  of  parliament  were  carried 
into  operation.  Before  that  time  there  was  a 
St.  Albans  Court  of  Request  for  the  recovery 
of  Small  Debts,  established  by  the  25  Geo.  2, 
c.  3R.  under  which  a  Mr.  Ablett  had  been  ap- 
pointed .clerk,  and  continued  so  up  to  tiie  time 
of  the  passiog  of  the  late  act  of  parliament, 
llie  act  under  which  Mr.  AbleU  was  appointed 
is  included  in  Schedule  A.  annexed  to  the  9  & 
10  Vict.,  and  by  section  5  of  that  act  the 
Chieen  by  an  order  in  council  has  power  either 
to  continue  the  statutes  so  specified  in  dw 
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schedule,  to  enlarge  the  district,  or  to  •bolisli 
them  altogether.  By  an  order  in  council  dated 
the  9th  of  March  last,  the  St.  Albans  coart 
was  abofished.  The  Question  now  sought  to 
be  raised  must  involve  the  consideration  of 
several  clauses  in  the  sUtute  of  Victoria.-  [Lord 
Denman,  C.  J.  It  appears  there  are  other  cases 
depending  upon  the  construction  of  this  act  of 
parliament,  and  I  do  not  think  we  ought  to 
dispose  of  a  question  of  so  much  importance 
on  motion.]  This  is  not  an  office  for 
wluch  a  ^  warranto  would  He.  It  lies 
for  any  ofiice  of  profit  under  the  Crown,  or 
for  any  matter  oi  franchise,  and  in  Rex  v. 
HuUton*  the  court  said  it  would  grant  a 
9110  warranto  against  a  person  exercising  the 
office  of  steward  of  a  Court  Leet,  but  not  in 
the  case  of  a  Court  Baron,  that  being  only  a 
private  right.  The  remedy  by  9110  warranto  is 
analogous  to  a  writ  of  mandamus,  and  the 
court  will  onlv  grant  it  where  the  public  are 
interested,  and  where  there  is  no  other  remedy. 
This  right  may  be  decided,  the  same  as  the 
right  to  toll,  by  an  action  for  money  had  and 
received.  [Coleridge,  J.  Might  not  this  ob- 
jection be  taken  on  demurrer  to  the  return  ?] 
Phis  is  only  a  preliminary  objection  to  the  par- 
ticular remedy  now  applied  for.  [Co/eru^e,  J. 
In  R^na  V.  Darley,"^  the  House  of  Lords  de- 
cided an  objection  of  this  kind  on  « jraignient 
given  in  the  court  below  on  demurr^r'^ 

lord  Denman,  C.  J.  I  think  this  case  is  one 
which  ought  to  be  fulhr  argued,  and  that  we 
ought  not  to  dispose  or  it  on  motion. 

Rule  absolute. 


<Elucfn*i  Hen^  ^mrticr  Caurt 

(Before  Mr.  Justice  Patteson.) 

Bmparte  Edward  B.  O.  Preston.    M«  T.,  1847< 

HABSAS  CORPU9.  —  CUSTODY  OV  INPANT. 
—  POWBR  OP  ATTORN  KY  BY  PARBITT 
AB90AD. 

A  return  having  been  made  to  a  habeas  corpus 
to  bring  a  child  of  nine  year  9  qf  age  into 
this  comrt  in  order  that  it  might  be  deUcered 
over  to  the  care  of  certain  parties  named  in 
a  power  of  attorney  executed  by  the  mother 
of  the  infant,  who  was  residing  in  India, 
and  it  appearing  that  the  child  was  in  the 
custody  of  certain  guardians  appointed  by 
its  grandmother,  who  had  left  it  certain  pro- 
perty, and  whom  the  mother  had  cor- 
responded  with,  and  to  whom  she  had  ec- 
pressed  her  satisfaction  at  the  way  in  which 
the  child  was  treated,  and  it  not  appearing 
that  the  mother  had  expressed,  or  thai  there 
was  reason  for  any  aissatisfaction  at  the 
way  in  which  the  child  was  brought  up, 
this  court  rrfused  to  make  any  order  to 
change  the  custody  t^the  infknt, 

Bramwell  having  on  a  former  day  obtained  a 
writ  of  habeas  corpus  directed  to  a  Mr.  Hutch- 
ons,  commanding  him  to  bring  into  coort  a 
child  of  the  name  of  Edward  B.  6.  Preston,  (of 


'  1  Stnu  621.         «  12  Clark  k  V\n.  520. 


the  age  of  nine  years,)  in  order  that  he  might 
be  ddivered  over  to  ceitain  parties,  pursuant  to 
the  terms  of  a  power  of  attorney,  executed  by 
his  mother  and  step-father  in  India,  and  trans* 
mitted  to  this  country. 

BovUl  showed  cause. 

Bramwell,  contrii. 

The  following  cases  were  cited :— Aes  r. 
Greenhill,  4  Ad.  &  £1. 624  ;  Re  Uoyd,  3  Man. 
&  Gr.  647 ;  Co.  Lit.  S8,  b. ;  Comyn's  dig.  tit. 
Guardian  D. ;  Rex  v.  Johnson,  1  Stra.  579; 
Rex  V.  Isley,  5  Ad.  &  EK  441 ;  Bspurte  M'CM- 
Ian,  1  Dowl.  81. 

The  facts  of  the  case  are  stated  in  the  follow- 
ing judgment  delivered  by 

Patteson,  J.    This  was  an  application  on  the 
part  of  Mr.  and  Mrs.  Templar,  for  a  writ  of 
Meas  corpus  to  have  a  child  dttivered  ovei  to 
the  charge  of  a  person  appointed  by  a  power  of 
attorney  executed  by  Mr.  and  Mrs.  TempUu^  in 
India.    The  child  is  about  nine  years  of  age, 
and  is  the  son  of  Mrs.  Templar,  by  her  former 
husband,  Mr.  Preston.    1  was  much  struck  at 
the  time  of  the  applicarion  with  the  novelty  of 
the  case.    A  person  out  of  the  jurisdiction  of 
the  court  executing  a  power  of  attorney  to  au- 
thorise the  attorney  to  demand  the  possession 
of  the  child.    No  instance  of  a  similar  kind 
has  occurred  that  I  am  aware  of,  and  I  was 
struck  with  the  difficulty ;  but  the  case  does 
not  turn  entirely  on  that,  because  there  arepe- 
culiar  circumstances.     It  appears  that  Mrs. 
Preston  was  left  a  widow  in  India,  with  two 
children,  one  not  more  than  two  years  and 
a-half,  and  one  younger,  who  never  was  in 
England  at  all ;  it  was  only  a  few  months  old. 
It  appears  that  Mrs.  Preston,  th* mother  of  her 
deceased  husband,  was  a  person  of  some  pro- 
perty, living  in  England,  and  she  offered  to  the 
widow  to  take  charge  of  the  children  and  bring 
them  up,  if  they  were  sent  over.     She  wrote 
and  expressed  her  gratitude,  but  did  not  at  the 
time  send  the  children,  saying  they  were  too 
vonng.    However,  she  afterwards  sent  one  of 
ner  children  over  to  the  grandmother;  the 
grandmother  taking  the  child  to  live  with  her 
some  time  till  she  went  over  to  Germany,  when  I 
she  left  the  child  in  the  charge  of  a  person  of 
the  name  of  Cross,  and  the  grandmother  then 
returned  to  England,  and  died  shortly  after- 
wards.   She  made  her  will,  and  sq>pointed  as 
her  executon  two  gentlemen  of  the  names  of 
Potts  and  M'Naughten,  and   appointed  Mr. 
Hotchons,  jointlv  with  Mf.  Potta,  executors 
and  trustees  of  all  her  property,  supposed  to  bf 
a  sum  of  5,000/.,  (but  afterwards  they  disco- 
vered some  property  in  India,)  for  the  benefit 
of  her  two  grandchildren  :   she  also  appointed 
these  two  gentlemen  guardians  of  the  children. 
That  was  not  a  valid  appointment,  of  course, 
because  she  had  no  rignt  to  make  it.    After 
her  death,  it  seems  that  Mr.  Hutchona,  with 
the  consent  of  the  other  executor,  Mr.  Potts, 
had  the  entire  management  of  the  child,  and 
sent  it  to  a  preparatory  school  in  the  neighbour- 
hood of  the  Regent's  Ptok     It  was  afterwards 
taken  from  that  school,  not  from  any  reasons 
of  dissatisfaction,  bat  by  the  advice  o'  b*9 
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laedieal  people.  Mr.  Hntchone  sent  tbe  child ' 
to  a  scbool  at  Hastings,  aod  he  was  there  at 
the  time  this  application  was  made.  Then 
than  if  lome  correspondence  betweea  the 
mother  and  Mr.  Hutchons,  in  which  the  mother 
expressed  the  greatest  anxiety  to  know  where 
the  chUd  was  after  her  mother-in-law's  death, 
a;ui  CD  being  informed  of  what  had  taken 
place,  she  appears  entirely  to  have  acquiesced 
in  all  that  had  been  done,  and  she  wrote  in 
terms  showing  that  she  was  much  obliged  to 
the  geotleiDen  ibr  the  trouble  the^  had  taken, 
and  she  M  not  object  to  the  child  remaining 
with  Mr.  Hutchons  in  any  of  her  letters ;  but 
it  does  appear  that  after  some  time,  she  was 
not  irell  satisfied  with  the  allowance  that  the 
trustees  made  to  her  for  the  maintenance  of 
the  other  child.  They  had  power  by  the  wiU 
to  advance  anv  reasonable  sum  for  the  mainte- 
nance of  the  ciiild  in  India,  and  they  had  paid 
her  il.  amonthy  with  which  she  was  dissatisned ; 
but  she  did  not  make  any  complaint  against  Mr. 
Hutchonafor  hlsmangement  of  thechild  in  Eng- 
land. But  oh  a  eudfkn,  after  having  married 
again,  there  conaes  over  a  nower  of  attorney,  exe- 
cuted by  her  and  her  husoand,  authoriatng  cer- 
tain persons  to  demand  the  child ;  and  it  goes  on 
to  a  great  many  other  things — authorising  thetn 
to  cafl  upon  Mr.  Hutchons  and  Mr.  Potts  to 
give  an  account  of  the  property  they  had  re- 
ceived under  the  will,  ana  expressly  authorising 
the  parties  named  in  the  power  of  attorney  to 
apply  to  the  Court  of  Cliancery  to  make  the 
children  wards  in  Chancery^  and  have  the  pro- 
perty properly  secured  to  thetn.  I  do  not 
know  vb^ber  any  step  of  that  kind  has  been 
taken,  nor  is  it  'material ;  but  it  appears  no 
complaint  was  made  by  the  mother,  nor  do  I 
exactly  collect"  from  the  affidavits  what  is  her 
motive  in  wishing  to  take'  away  the  child  from 
the  custody  of  this  gentlenian.     I  suppose  it 


whether  the  court  would  allow  that  to  be  done ; 
whether  the  inconvenience  of  coming  to  Ena- 
land  or  not  must  be  sustained  I  cannot  teU^ 
bat  I  doubt  whether  such  an  application  can  be 
entertained ;  but  I  have  foundj  upon  looking  at 
the  cases,  one  in  Jacob's  Reports,  (L^ons  v.  ^ 
BleMn,  Jacob,  245,)  the  nearest  case,  and  tliat 
is  a  eiTse  of  very  strong  authority.  [His  lord- 
ship here  stated  the  facts  of  the  case.]  That 
case,  indeed,  appears  to  be  almost  upon  all- 
foure  with  the  present ;  here  is  money  left  by  a 
grandmother,  and  an  appointment  ofguardian, 
and  the  acquiopcence.of  the  mother  in  what  the 
guardian  was  doing,  and  then,  without  any 
reason,  on  a  sudden  she  executes  a  power  of 
attorney,  desiring  certain  persons  to  take  the 
child  out  of  the  custody  of  the  guardian.  Lord 
EldoD,  in  the  case  I  have  mentioned,  refused 
to  do  so,  and  that  is  a  case  certainly  very  much 
in  point.  There  is  another  case  mentioned  in 
M'Pfierson*8  book  on  Infancy,  (p.  138,)  which 
came  before  Lord  King.  [His  lordship  also 
referred  to  the  ^ facts  of  this  case.]  There  is, 
therefore,  abundant  authority  to  show  me  that  I 
cannot  be  justified  in  taking  the  children  ft-om 
the  custody  acquiesced  in  o^  the  mother,  and 
againstwwliose  care  nothing  is  suggested  affect- 
ing^ ijHiinterest  or  morals,  or  that  the  child  is 
not  well  brought  up.  If  there  be  anything 
about  pecuniary  matters— if  there  be  any  dim- 
cultv  upon  that  point,,  that  will  be  a  proper 
subject  for  the  Court  of .  Chancery,  and  then 
incidentally  the  question  as  to  the  custody  of  the 
child  will  arise.  But  sitting  here  in  a  court  of 
common  law,  and  quite  indepepdent  of  asking 
the  child  whom  he  would  wish  to  go  to,  I  feel 
I  am  not  justified  in  changing  the  custody.  I 
did  not  ask  the  child  anything,  because  it  was 
difficult  to  say  at  what  age  a  child  can  properly 
be. asked  any  questions  upon  such,  a  subset, 
and  it  does  seem  to  me  to  be  a  great  absurdity 


must  be  about  some  question  as  to  mone3r;  I  to  ask  a  littie  child  nine  years  of  age,  brought 
suspect  something  of  that  kind,  because  it  is'  up  by  a  particular  person  he  knows^  whether 
not  snrmised  that  the  child  has  sustained  any :  or  not  it^would  wish  to  go  to  a  person  autho- 
JnjuTj;  therefore  I  do  not  think  I  have  got  at !  rised  by  bis  mother,  of  whom  he  can  have  no 
the  real  history  of  the  motives  which  iniluenced  recollection.  But  I  think,  that  independenUy 
her  to  execute  the  power  of  attorney.  The  affi- I  of .  all,  the  cases  T  have  alluded  to  and  the 
davit  in  answer  states,  that  Mr.  Hutchons  was !  particular  circumstances  of  this  case,  show  that 
informed  by  a  Mr.  Harrison,  an  attorney  for  I  have  no  authority  to  change  the  custody, 
the  parties  making  the  application,  that  it  was  The  rule  mueft  therefore  be  discharged. 


the  intention  to  Jput  the  child  under  the  care  of 
a  Mrs,  Allen.  There  has  been  no  opportunity 
of  answering  that  affidavit,  and  therefore  I  do 
not  lay  much  stress  on  it,  because  it  may  be 
capable  of  explanation ;  only  it  is  sworn  that 
Mrs.  Allen  is  not  a  j^roper  person  to  have  the, 
charge  of  the  ckild,  oeing  a  person  in  low  cir- 
cmnstances,  letting  .lodgings  to  persons  ih  a 
W  degree,  and  assuredly  not  the  right  person 
to  have  the  charge  of  the  child.  '  But  there  is 
no  specific  ground  for'  the  mother  wishing  to 
take  the  duld  away  from  Mr.  Hutchons;  I. 
l^ve  not  been  able  to  find  any  case  like  the 
present.  *  I  have  looked  at  Mr.  M'Pherson's 
Wk  on  the  la^  of  infants,  and  I  have  looked 
at  the  authorities, \and  I  do  not  find  any  in- 
stance of  such  an  application  being  made  by 
>Qy  person  non-resident  in  England  giving  s 
power  of  Attorney ;   and  I  doubt  very  much 


'Rule  discharged. 


Common  9Ie»i/ 

miner,  appellant,  and  Allen,  respondent,  and 
two  other-  appeal  cases,  Michaelmas  Term, 
1847.     

RSOnrflt'ATION    APPEAL.-" PAPER    BOOKS. — 
DBLiVSRY  NUNC  PRO  TUNC. 

In  registration  appeal  cfases,  the  rule  is  that 

the  paper  books  must  be  delivered^  to  the 

judges  four  days  before  the  sUiy  appointed 

"     for  the  h€arin'i  of  the  apptats,iand  the 

.  court  will  not  entertain  an  ajppGxatwn  for 

leave  to  deliver  them  nunc  pro  tunc  unless 

some  good  reason  be  shown  for  the  delay. 

Gray,  on  behalf  of  the  applicants  in  three 

cases,  applied  to  the  court  to  be  allowed  to  de- 

liver  the  paper  books  signed  by  the  judges 
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fumeprohmt.  He  eakHM»'apylic«iioni>att» 
tifelT  to  KheiBduIgeiiceof  tkeeevrt,  aahe  iMM 
B^  in  a  sitiiatioB  to  aMigm  mf  reafloa  f»r  dw 
Bon  defirerjr  ofiliei&aft  te  proper tiaoM,  Damil]% 
14  dayv  before  ike  day  of  heamif . 

9l«tAi»,  C.  J.  It  i^pean  that  liy  tlie  60lh 
aeetion  of  tbe  Regiatnlioii  AH>  6  Vki.  eap.  18^ 
express  pxovtdon  is  made  for  the  bearing  of 
appeals.  The  rerisiiig  barrister's  j/pdgtmm  ia 
to  be  final,  tmless  the  party  riiail  ptoeeeate  an 
i^yped,  wbicb  appeal,  aeeorcfov  to  tbe  Mh 
aectioit,  **  shall  be  prosecnted,  heatd,  aad  ib> 
termmed,  in  and  bv  ber  Mijeaty^-  Court  of 
Cbmmon  Pleas,  at  Westminster,  aeeording  to 
t^  ordinary  rules  and  praetiee  of  liiat  eoart 
witb  respect  to  speckd  caees,  as  for  aa  tbe  same 
may^  be  appMeaoIe  and  not  inconsiBteflt  widk 
tbe  provisions  of  this  act,  or  in  8«K:h  marnier 
and  form,  and  subject  to  sncb  rules  and  regu- 
lations as  tbe  said  court  from  time  to  time,  by 
any  ruk  or  order  made  for  regulatisg  tbe  prac- 
tiice  and  procee&gs  in  such  appeals,  tAmU 
order  and  direct.'*  This  aecdon  tb^  refers  to 
a  weH-known  existing  practice  with  regard  to 
the  bearing  of  special  cases,  and  the  court  saw 
BO  reason,  when  first  called  upon  to  act  under 
it,  to  adopt  any  other  prac^  than  that  re- 
forred  to  in  the  section,  which  wa%  that  tbe 
paper  books  should  be  ckfiverod  by^oth  sides 
four  days  before  tbe  da^r  of  beariul ;  it  being 
provided  that  when  one  side  was  in.  default,  tbe 
other  side  might  d^ver  all  the  pa^r  books  at 
the  cost  of  his  opponent.  Now  we  are  asked 
to  depart  from  that  practice,  and  no  reason 
VB  given  for  our  doing  so.  We  think  that  when 
ft  n:de  is  so  well  known  as  this  is,  *kn  applica* 
tion  to  tbe  court  to  allow  tbe  case  ;io  be  heard 
in  a  manner  different  from  such  riUe,  wi^ut 
the  party's  being  able  to  say  why,  ^  one  wtnch 
the  court  cannot  entertain.  Somejnod  reason 
ought  at  least  to  be  assigned,  awf  as  there  is 
tbe  absence  of  anytbixig  of  tbe  kina-in  tbe  pro- 
sent  case,  tbe  application  cannot  be  granted. 

Application  refused,  and  tbe  cas^jl  struck  out 
of  the  list.*  * 

Ctftitt  of  tfir^c^ttft.^ 

day  V.  Collier.    November  20, 1847. 

JURISDICTION  OF  A  JUDOS  AT  CHAMBERS 
UNDEB  THE  7  GbO.  2,  C.  20,  AND  IN  AN 
ACTION  OF  COVENANT. — COSTS. 

The  7  Geo.  2,  c.  20,  emtends  to  actions  ofcove^ 


»  On  a  later  day  in  the  term, 

Whately,  on  benalf  of  the  defendant,  applied 
to  have  the  cases  restored  to  the  paper,  and  to 
be  allowed  to  deliver  the  paper  books  as  asked 
before.  He  produced  an  affidavit  which  stated 
that  the  country  attorney  who  had  conducted 
the  case  up  to  tne  first  oay  of  term,  relied  on 
the  London  agent  to  deliver  the  paoer  books, 
and,  on  the  other  hand,  the  Iionaon  agent 
having  onjy  been  appointed  on  the  first  day  of 
the  term,  acted  under  the  impression  that  the 
paper  books  had  been  deliver^  by  the  country 
attorney. 

The  court  said  that  under  the  circumstances, 
a  sufficient  excuse  had  been  shown  to  induce 
them  to  grant  the  application. 


\imtkt 
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Us  wMek  ikt  fUUjf  ttsaiiM, 
4pe  mtly  tki  eofit  tisaaeiMii* 
Where  a  ttortyaye  9tied  om  the  tewmmtfir 
vepttyiMMt  OB  the  wusftj^iQe  diea,  sae  s 
pabe  at  eilumihtre  made  ea  'order  oa  km 
mier  the  T  Gee.  3»  e.  20,  to  H&yfrmei- 
ta^,  md  yine  up  the  deede,  ^e.  ea  pay- 
ment  of  prine^l,  ndereet,  aad  eeeU  o/ 
that  m^  the  comrt  dkeharyad  a  rmk  fir 
aetiiaff.aiidethe  order. 
The  facts  of  this  case  were  these.  Theplmn- 
tafiTbad  lent  thedefondant  400/.,  on  tbesecuriti 
of  a  mortgage  of  some  premises,  and  in  No- 
vember, 1846^  brou^  covenant  on  tbe  cove- 
nant for  repayment  m  tbe  mortgsge  deed.    In 
February  the  defendant  obtained  an  order  from 
Baron  t\M  at  chambers  upon  tbe  pbdntiff  to 
stay  proceedings,  and  to  give  Up  tbe  deeds  and 
securities,  upon  being  paid  bis  principal,  inte* 
rest,  and  costs  of  that  evit.    The  plaintiff  M 
incurred  considersble  costs  in  actions  of  reple- 
vin, ejectment,  &c.,  against  the  tenants  of  the 
mortgaged  premises,  and  he  contended  that 
these  should  be  included  in  the  costs  to  be 
allowed  him;  and  be  forthwith  q>p]ied  to  the 
Lord  PhaQceUor  for  an  iiyunctiou  to  restrain 
the  ddTeniduat  ^m  enforcing  tbe  order.    Aiter 
tbe  matter  had  been  argued,  the  Chancer 
decided  that  Baron  PlaU  had  Juriadistioli  to 
m^e  Uie  order,  and  that  he  would  not  distun) 
it.    The^pWnt^  thereupon,  in  the  course  of 
the  last  term,  obtalqed  a  rule  nisi  in  this  court 
to  set  aside  tbe  order  on  three  grounds ;— first, 
that  tbe  statute  7  Geo.  2,  c.  20,  gave  jurisdiction 
in  such  matters  only  to  the  fulf  court,  and  not 
to  a  judge  at  chambers.    Secondly,  that  cove- 
nant was  not  an  action  in  which  even  the  M 
court  could  interfere.    Thirdly,  that  the  costs 
should  have  induded  all  the  costs  incurred  by 
the  plaintiff  in  his  proceedings  against  the 
tenants;  and,  fourthly,  that  the  plamtiff's  at- 
torney bad  a  Uen  on  the  deeds  for  bis  costs. 

fVkitehurst  and  T.  Flood  showed  cause.  Tht 
plaintiff's  attorney  could  have  no  Uen  on  the 
deeds.  They  were  deposited  as  a  securi^  for 
the  repayment  of  tbe  mortgage  money,  and  the 

eaintiff  could  give  no  greater  lien  than  he  had 
mself.    They  were  then  stopped  by 
FoUock.  C.  B.,  who  swd  it  was  clear  that  the 

ElaintLff's  attorney  could  not  claim  anysudi 
en  on  the  deeds. 
Whitehurst  and  T.  Flood.  Tbe  relief  aflowed 
by  the  statute  was  not  to  be  confined  solelj  to 
cases  where  mortgagees  sued  on  bonds  given 
as  collateral  secunty,  but  was  intended  to  apply 
to  all  cases  where  they  sought  to  enforce  the 
securities  for  the  repayment  of  their  money. 
Theword  "  bond"  had  not  the  narrow  signifi- 
cation contended  for  on  the  other  side.  It 
meant  generally  the  admission  of  a  debt  under 
seal.  11  Mod,  218;  1  Vent.  42 ;  Cole's  case, 
2  Vent.  193;  Watchall's  case,  Keilw.  313; 
2  Roll  Abr.  tit.  Fwt. ;  Petersdorf 's  Abr.,  Bond 
—where  all  the  authorities  were  collected,  and 
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it  ma  nJd  thai  il  would  bt  propor  to  describe 
a  MD  under  seal  aa  a  bond,    xhe  preamble  of 
the  statute,  the  7  Geo.  2,  c.  20.  taken  together 
with  the  enacting  part,  folly  supported  this 
view.  The  statute,  after  setting  forth  as  follows, 
''Whereas  morgagees   frequently    bring  ac- 
tions of  ejectoient  for  the  recovery  of  lands 
and  estates  to  them   mortgaged,  and   bring 
actions  on  bonds  given  by  mortgagors  to  pay 
the  money  SAcured  by  such  mortgages,  and 
for  perfonaiog  the  corenmts  therein  contain- 
ed, and  fikewise  commence  soits  in  her  Ma- 
jeaty^B  courts  of  equity  to  foreclose  these  mort- 
gagonton  redeemii^  their  estates;  and  the 
oourtR  of  law,    where  such   ejectments   are 
brought,  have  not  power  to  compel  such  mort- 
pgm  to  accept  the   princqiid  monies  and 
interests  due  on  such  mortgages  and  costs,  or 
to  stay  such  mortgagees,''  &c.,  &c«,  proceeded 
to  enact,  that  "  where  any    action  shidl  be 
brought  on  any  bond   for  payment  of  the 
money  secured   by  such  mortgage   or  per- 
formance of  the  covenants  therem  contained,'' 
the  mortgagor  might    stay  ihe  proceedings 
by  paying  to  the  party,  or,  if  he  refused, 
by   bringing  into  court  ''all  the   principal 
money  and  interest  due  on  such  mortgage, 
and  also  all  such    costs    as  have  been  ex- 
pended in  any    suit  or   suits  at  law    or  in , 
eqiBty  upon  such  mortgage."    This  court  had 
expressly  decided  that  the  statute  applied  to  < 
actions  of  covenant  in  Dixon  v.  Wiffram,  2  Cr. 
&  J.  613.  As  the  statute  conferred  the  juris- 
diction on  the  QDurt  generally,  it  was  a  wdl 
established  rule  that  the  court  eonld  exercise 
the  jurisdiction  as  it  did  any  of  its  ordinary 
common  law  jurisdictions,  and  delegate  the 
doty  to  a  judge  at  chambers.    The  oxihr  re- 
naming point  was  whether  the  learned  Baron 
was  ri^t  in  deciding  that  the  costs  to  be  al- 
lowed were  only  the  costs  in  that  action,  and 
it  was  now  clearly  too  late  to  review  his  deci- 
son.    If  the  plaintiff  thought  there  was  any- 
thing wrong  in  the  order,  he  should  have  come 
at  once  to  this  court  and  sud  that  the  judge 
Md  not  allowed  the  proper  costs,  and  prayed 
that  the  order  should  be  amended  so  &r,  or 
ajogethcr  rescinded.    He  did  not  do  that,  but 
chose  to  appeal  to  the  Lord  Chancellor,  and 
having  failed  there,  he  now  came  here  long 
jftcr  the  proper  time  for  reviewing  the  order 
here  bad  ehpsed.     He    had  two  modes  of 
Making  redress — ^by  an  appeal  to  the  Lord 
v^ncellor  or  to  this  court,  and  having  mads 
^wa«e  of  one,  he  ought  not  be  allowe^^  try 
toe  other ;  at  all  events,  he  was  too  late. 

Jferfta  and  White  in  support  of  the  rule.— 
Je  decision  in  Dixon  v.  Wiffram  was  so 
wly  in  contravention  of  the  plain  words  of 
Btt  statute,  that  this  court  could  not  uphM 
^  Hie  rule  for  the  construction  of  statntes 
nd  been  well  laid  down  by  Barcn  Paike  in 
J«*e  V.  Smitk,  2  M.  &  W.  19I,  who  said, 
«  18  a  t«y  laaclui  nde  in  the  construction 
«  a  statote  to  adhore  to  the  ordinaiT  meanbg 
"UK  wards  used  and  to  the  gramni^Bia 
conrtruetion.  ualfias  that  k  at  muaoe  with 
^emtattioB  of  the  kuslatme to  be  coDeeled 
^the  ttiMeHa^^  leads  to  anymani- 


fest  absurdity  or  repugnance,  in  which  case 
the  language  may  be  varied  or  modified  so  as 
to  avoid  such  inconvenience,  but  no  further." 
[Parke,  B.—That  I  took  fix>m  the  judgment  of 
Mr.  Justice  Burton  in  Warburtony.  Lwdand/] 
A.pplying  this  rule  to  the  construction  of  the 
statute,  it  was  impossible  for  any  human  being 
to  bring  this  action  of  covenant  witiiha  the 
scope  of  its  provisions,  and  the  court,  ther»- 
fora,  was  not  bound  to  act  on  a  single  de- 
cision given  witiioat  grave  consideration,  as 
this  decision  evidently  was,  the  report,  stat- 
ing menly  that  "  the  court  thought  tho.  case 
was  within  the  statute."  [The  Coer^— The 
case  having  been  acted  on  for  many  years, 
it  would  be  a  matter  of  great  difficulty  to 
set  it  aside,  whether  it  was  originally  rightly 
or  wrongly  decided.]  As  to  the  second  point, 
though  the  court  might  have  jurisdictioii, 
jtX  it  was  dear  that  a  judge  at  chambers  had 
It  net.  Where  a  particolar  power  was  given 
by  etatnte,  it  must  be  exercised  as  the  statute 

r'  ted  out.    Jonm  v.  Addams,  2  Dowl.  6c 
111;    Shaw  v.  RobertM,  2  lb.  25$    and 
here  the    statute  spoke   only  of  the  court; 
I  ibr  instance,  the  court  shaU  and  may  discharge 
I  nidi   mortgagor   or  defendant.      There   the 
jurisdiction  was  given  to   the  conrt,  and  it 
I  could  noabe  delegated  to  a  judge  at  chambers. 
[Alderson^  B.    If  your   argument  be    right, 
an  act  passed  ibr  the  benefit  of  the  public 
would  be  useless  during  three-fourths  of  the 
year.]    As  to  the  amount  of  the  costs,  it  was 
dear  that  the  statute  meant  that  the  mortgagee 
should  be  paid  all  his  costs  at  law  and  in  > 
equity.    They  would  not  trouble  the  court  on 
the  question  of  lien. 

Pollock,  C.  B.,  Par*e,  Alderson,  and  JJo^e, 
B.'s,  delivered  theirjudgments  seriatim,  to  Uie 
effect  that  actions  of  covenant  were  within  the 
mischiefs  which  the  act  intended  to  remedy, 
and  that  thongh,  if  the  question  were  new,  it 
ought  be  more  doubtful,  yet,  the  point  httring 
been  once  dedded,  and  thiat  decision  being  in 
furtherance  of  the  remedial  objects  of  the  sta- 
tute, they  would  not  disturb  it.  As  to  the 
second  point,  they  thought  that  where  a  sta- 
tute conferred  jurisdiction  on  "^e  court" 
generally,  without  particularizing,  spedfying, 
q|ualifying,  or  limiting  how  it  was  to  be  exer- 
cised, they  might  exerdse  it  in  just  the  same 
manner  as  they  did  any  of  tiieir  common  law 
jurisdictions,  and  consequently  refer  matters 
under  it  to  a  judge  at  chambers.  On  the 
question  of  time,  they  thought  the  plaintiff 
should  have  come  sooner  to  this  court.  His 
proper  cdurse  would  have  been  to  apply  in  the 
next  term  to  have  the  order  set  asioe  or  modi* 
fied.  Rule  discharged  witli  costs. 

Court  of  ISanktiqrtcf. 

Lancaster  and  Preston  Firt  and  Ufe  JiiMnmce 

Coa^af  7.  Boim. 

14th  December,  184/. 

AVflDAVlT  op  aXSCimON  OF  BOWDm— 
FBAOnOB. 

A  oonmssssonsf  wiw  not  afprcve  t^  0  00110 
*  Hudson  &  Brooke's  Irish  Bep.  648* 
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given  under  the  statute  1^2  Viet,,  e. 
IIO,  $.  S,  unless  the  trader-debtor,  ai  the 
time  the  b&nd  is  submitted  fitr  approval^ 
produces  an  affidavit  of  execution  by  the 
sureties. 

The  debtor  (Davis)  was  sensed,  on  the  24th 
of  November,  with  the  copy  of  an  affidavit  of 

.  debt  filed  in  this  court  on  behalf  of  the  Lau- 

.  caster  and  Preston  Fire  and  Life.  Insurance 
Company,  and  with  a  notice  in  writing,  re- 

.  Quirinff  immediate  pajrment,  pursuant  to  thie  1 
&  2  Vict.,  c.  110,  8.  8.  Notice  was  dulv 
given,  that  the  debtor  had  entered  into  a  bond 
with  two  sufficient  sureties,  viz.,  Martin  Lu- 

,  ther  Pritcbard  and  John  Wilson,  and  that  the 
bond  should  be  submitted  to  the  commissioner 
in  rotation  this  day  for  his  approval.  The 
parties  accordingly  attended  be^re  Mr.  Com- 
missioner Holroyd,  as  commissioner  of  the 
day,  when  the  town  agent  for  the  debtor's 
so&citor  produced  the  bond,  which  was  suffi- 
cient in  amount  and  apparently  duly  exe- 
cuted. 

The  Solicitor  for  the  creditor  then  objected, 
amongst  other  things,  that  there  was  no  affi- 
davit of  the  execution  of  the  bond  by  the  sure- 
ties. Without  such  an  affidavit,  it  was  im- 
possible to  know  whether  the  bon^r  was  exe- 


cuted by  Martin  Luther  Pritcbard  and  John 
Wilson,  as  it  purported  to  be,  or  not 

The  Tbtvii  Agent,  for  the  debtor's  solicitor, 
said,  he  had  only  received  instractioDs  hj  this 
morning's  post,  and  had  no  doubt,  if  time  ms 
given,  that  he  could  procure  an  affidavit  of 
execution  by  the  sureties. 

Mr.  Commissioner  Holroyd  inquired  what 
time  would  be  necessary  to  procure  the  requi- 
site affidavit. 

The  Tbtcm  Agent  replied,  that  if  he  wrote  by 
this  night's  post,  he  might  have  a  reply  on 
Thursday  morning,  the  1 6th  inst. 

Mr.  Commissioner  Holroyd  observed,  that 
the  affidavit  and  notice  were  served  on  the 
24th  ultimo,  consequently  the  twenty-one 
days  provided  by  the  statute  would  expire  to- 
morrow, (Wednesday,)  the  15th  inst.;  tuider 
these  circumstances,  he  could  do  nothinfi[  to 
assist  the  debtor.  It  was  quite  impossible  he 
could  approve  of  a  bond  under  tne  statute, 
without  an  affidavit  of  the  execution  by  the 
sureties.  If  the  debtor  wished  to  prevent  his 
omission  from  operating  as  an  act  of  bank- 
ruptcy, he  must  compound  or  arrange  with 
the  creditors. 

The  application  to  approve  of  the  bond  was 
therefore  refused. 


anatIpYtical  digest  op  cas^s. 

RKPORTKD  IN  ALL  THE  C0UBT8. 


iLato  of  attomrs^  anD  Solicitor^. 
[This  Section  of  the  Digest  comprises  prin- 
cipally the  cases  decided  in  the  Courts  of 
Equity,  bearing  on  the  Law  of  Attorneys  and 
Solicitors,  but  some  have  been  added  from 
the  Reports  of  the  Legal  Obsen'er  in  other 
courts.] 

AGENT,   LONDON. 

1.  Costs,— Authority, — The  London  agent  of 
a  sohcitor  who  had  been  employed  to  prove  a 
debt  in  an  administration  suit,  ordered  to  pay 
the  costs  of  proceedings  taken  by  him  in  the 
Master's  office,  with  the  view  of  preventing  the 
diminution  of  the  estate,  but  wiUiout  authority 
from  the  original  cUent.  Matins  v.  Greenaway, 
35  L.  0.  142. 

2.  6  4-  7  Vict,  c.  73.— Since  the  paseing  of 
the  6  &  7  Vict.  c.  73,  an  attorney  who  is  only 
^mitted  in  the  Courts  of  Queen's  Bench  and 
^ommon  Pleas  can  recover  for  business  done 
m  the  Court  of  Exchequer  in  the  name  of  his 
Jiiondon  agents  who  are  duly  admitted  and  en- 
tolled  as  attorneys  of  that  court.  Hulls  v.  Lea, 
35  L.  O.  145. 

APPEARANCE. 

Deceased  party, — After  considerable  delay  in 
the  prosecution  of  a  suit,  the  solicitor  of  a  de- 
ceased party  was  aeoved  with  notice  of  motion : 
Held,  that  his  duty  to  the  court  rendered  it 
proper  for  him  to  appear  on  motidu.  GhdUe  v. 
Qwynne,  9  Beav.  319. 


CERTIFICATE,   RENEWAL  OP. 

1.  An  attorney  took  out  a  certificate  to  prac- 
tise for  the  first  year  after  his  admission ;  he 
afterwards  neglected  to  do  so  for  about  10  years, 
during  a  great  part  of  which  time  he  acted  as 
managing  clerk  in  an  attorney's  office;  he  then 
gave  the  proper  notices  for  tne  renewal  of  his 
certificate,  under  the  rule  of  Easter  Term,  1846, 
on  the  last  day  of  the  present  Term,  an  applies* 
tion  being  now  made  under  special  circum* 
stances  for  him  to  be  permitted  to  take  out  his 
certificate  at  once. 

Held,  that  the  court  had  no  power  to  inter* 
fere  and  enable  him  to  do  so,  but  that  he  must] 
wait  until  the  last  day  of  Term  to  make  bis  ap- 
plication.   Exparte  Barnes,  35  L.  0. 12. 

2.  Refused  after  conviction  IS  years  ago  4 
a  conspiracy.-^An  attorney  was  convicted  IS 
years  ago  of  a  conspiracy  to  concert  a  fiat  ill 
bankruptcy.  It  was  sworn  that  the  judge  win 
tried  the  cause  expressed  doubts  of  the  ffuilt  ol 
the  applicant  in  his  summing  up,  and  mat  h( 
was  not  guilty  of  any  fraud  in  the  transactioi 
He  had  since  acted  as  clerk  to  various  attomef 
up  to  the  present  time.  The  court  ne\'ertM 
less  refused  to  grant  an  order  for  the  reDevI 
of  his  certificate.  Exparte  fVUUam  Gray,  I 
L.  0. 119. 

CHANGS  OP  SOLICITOR. 

Service  of  Notice  of  motion. — I8th  Genet 
Order  f^  October,  1842.— On  the  applicat' 
of  defendant's  counsel,  a  motion  stood  0^ 
When  it  came  on  again  it  appeared  that 
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.defendant  had  sinee  dnngad  his  sc^okor  but 
without  order»  Mid  :no  comuel  then  appeared 
Ibrlum.  Tlw  motioD  waa  granted  on  an  affi- 
ihfit  of  lernce.    Dmdson  v.  LeiUe^  9  Bear. 

104. 

counsel's  fees. 

Afdgint.'-Timns/  Masier.—CosU.^The  fact 
o/a  j)etition  being  unopposed  b  not  of  itself  a 
Bufficient  reason  for  the  disallowance  of  the 
costs  of  two  counsel  upon  a  petition  of  a  retir- 
ing trustee  for  a  reference  to  appoint  a  new 
trustee,  and  of  a  petition  to  confirm  the 
Master's  report  allowed  under  the  circum- 
stances. 

A  oetition  to  re^w  a  taxation  was  successful, 
but  the  petitioner  not  having  taken  proper  steps 
to  satisfy  the  Taxing  Master  when  the  matter 
was  in  his  office,  was  ordered  to  pay  the  costs. 

The  court  having  deternuned  to  communl 
cate  with  the  Taxing  Master  as  to  a  proceeding 
in  his  office,  decUned  to  receive  an  affidavit 
tendered  Wthe  parties  of  what  had  taken  place. 
Siw^  V.  DimsJale,  9  Beav.  170. 

counsels'  clerks'  fees. 

Fees  to  counsels'  clerks  are  mere  gratuities  for 
which  ihey  hawe  no  legal  demand,  and  the 
court  has  no  jurisdiction  in  respect  of  such  fees 
as  agunil  the  clerks. 

Tbe  snm  allowed  for  clerks'  fees  on  taxation 
does  not  limit  the  sum  which  may  he  sponta- 
neously |[iven,  but  it  does  limit  the  sum  which 
the  sohotor  can  safely  pa^  without  the  special 
<&ection  or  permission  of'^the  client. 

The  regulation  of  the  5th  November,  1840, 
Mines  can.  ISTy)  is  not  a  general  order  of  the 
coot  giving  the  clerks  a  legtd  demand  for  the 
feesthernn  mentioned,  but  a  mere  intimation 
of  opinion  of  the  eoui^  judges  tiiat  they  may 
he  properly "allowea  in  taxation. 

Petition  against  a  derk  of  counsel  dismissed 
for  want  of  jurisdiction,  but  witiiout  costs,  on 
account  of  his  improper  conduct  in  the  matter 
coas^taned  of.    Mseparte  Cotton,  9  Beav.  107. 

ERROR  IN   DECREE. 

Costs, — ^In  drawing  up  a  decree,  the  word 
'"inouhry"  was  erroneously  inserted  for  the 
word  "  sale."  It  beomie  necessary  for  the  de- 
fendant to  make  an  apphcation  to  correct  the 
emir:  Heid,  that  the  solicitor  of  the  defendant 
mast  hear  th«  .costs.  In  re  Bolton,  9  Beav. 
272. 

GRATUITY. 

EtBpedkkm  money.  —  Accountant-GmeraTs 
(f/ke.—An  order  was  made  for  the  division  and 
transfer  of  a  fund  in  court,  but  before  it  could 
he  accomplished  the  funds  became  altered,  and 
the  solicitor  presented  a  petition  for  a  similar 
object:  HM,  that  it  could  not  be  considered  as 
unnecessary,  it  appedr&g  that  the  soKcitor  using 
his  best  txerfaona  was  unable  to  act  on  the  first 
Oder  by  reason  of  a  difficulty  as  to  the  legacy 
daty,  the  solicitor  was  therefore  allowed  the 
costs  upon  taxation. 

Kxpedbion  ja6vltf  paid  by  a  solicitor  to  a 
*^mier  or  writiiw  cferk  eini>loyed'iii  the  re-. 
SUbVB,  disallowed  upon  taxation. 


A  gratnity  paid  to  the  clerks  of  the  Account-} 
ant-General's  office,  was  disallowed  to  tiie  so-  > 
licitor  on  taxation,  as  was  also  a  fee  paid  upon . 
bespeaking  an  order  fftr  transfer  which  could  > 
be  made  available.  In  re  Bedson  and  Ruston,  ^ 
9  Beav.  187. 

LIEN. 

Stop  order.—A  solicitor's  lien  upon  the  fund 
is  not  a  general  lien.  It  extends  only  to  costs 
in  the  cause  and  costs  immediately  connected 
with  costs  in  the  cause ;  as,  for  instance,  the 
costs  for  successfully  protecting  a  solicitor's 
right  to  tiie  costs  in  a  cause. 

A  stop  order  does  not  affect  any  right,  and  }  \ 
it  is  therefore  unnecessary  to  specify  that  it  was  { 
made  **  without  prejudice."    Lucas  v.  Peacock,  U  * 
9  Beav.  177. 

MORTGAGE   COSTS. 

1.  Solicitor  and  client,— 6  ^  7  Vict.  c.  73.~ 
Petition  by  mortgagor  for  taxation  of  the  mort- 
gagee's solicitor's  bill,  presented  five  months 
after  it  had  been  discharged  by  retainer,  dis- 
missed with  costs,  on  the  ground  that  it  neither 
alleged  any  circumstances  of  pressure,  nor  any 
specific  items  of  overcharge.  Dunt  v.  Dunt,  9 
Beav.  146. 

2.  Settled  account. — A  mortgagee's  solicitor 
retained  the  amount  of  his  bill  of  costs  out  of 
the  produce  of  the  sale  of  the  mortgaged  estate, 
and  he  charged  the  amount  in  an  account  de- 
livered to  the  mortgagor.  Held,  that  an  order 
for  taxation  withm  twelve  months  might  be 
obtained  as  of  course,  and  -a  specisd  petition 
having  been  presented  for  that  object,  the  order 
was  made,  but  the  petitioner  was  ordered  to 
pay  the  costs.    In  re  Bignold,  9  Beav.  269. 

NOTICE  TO   SOLICITOR. 

A  special  order  to  amend,  without  prejudice 
to  an  mjunction,  must  be  made  to  the  court, 
and  not  to  the  Master. 

A  party  had  some  time  since  left  home  and 
not  been  heard  of,  and  it  was  not  known 
whether  he  was  living  or  dead.  His  solicitor 
ceased  to  act  for  him,  but  no  order  had  been 
made  for  changing  solicitors.  Held,  that 
notices  served  on  such  solicitox'  were  regular. 
Wrij^ht  V.  King;  9  Beav.  161. 

Case  cited  ia  the  judgment:  Christ's  Hospital  v. 
Graioger,  1  PhiU.  634. 

PRODUCTION   OF   CASES   AND   OPINION^. 

Privileged  communications. — Cases  and  the    -' 
opinions  of  counsel  thereon  anterior  to  the  liti- 
gation held  privileged  from  production.    Reecei 
V.  lVye,9Beav.  316. 

STRIKING  OFF  THE   ROLL. 

Circumstances  under  which  the  court  refused 
to  rescind  an  order  for  striking  an  attorney  off 
the  rolls. 

When  an  order  to  strike  an  attorney  off  the 
rolls  shall  be  made  at  any  future  time,  the 
judges  will  see  the  order  obeyed:  at  once  in 
court. 

The  rolls  are  to  be  produced  for  that  pur- 
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7M8.    In  re  Maoty,  S4  L.  O.  328 ;  95  L.  O 


'/ 


TAXATION. 

1.  Legacy  duiy.'—An  to  what  items  of  die-  ^^^-^ ^  u    i.  j       j     lu 

I)ur8em2nt  are  properly  included  in  a  bUl  orf  f !*!?'!*".?'J^_  ^.^..'"^  *!l^^ 

costs, 

140/.  were  pa]^bl( 

oeortain  funos  in  eonct.    The  solidtoj^  at  the; 

leqaeat  of  the  court,  engaoed.to  pay  them»,aDd 

took  a  charge  on  the  fmiOB  for  1402.  .and  in-- 

terest    The  duties,  amounting  to  78/.  only,' 

were  paid  by  the  solicitor.    Held,  that  that  anm 

formed  a  proper  item  in  his  account  on  the 

tazatbn  of  hia  bill  of  coata.    In  re  Bedeom,  9 

Bear.  5. 

2.  Solicitor  cmd  eUent.-^e  4-  7  Vict.  c.  73.— 
The  single  fact,  that,  upon  a  transfer  of  a  moxt- 
gage,  a  mere  draft  bill  of  costs  of  the  mortgagee's 
soucitor,  is  for  the  first  time  produced,  and 
then  paid,  is  not  of  itself,  without  proof  of 
pressufe  or  fraud,  a  sufficient  "  speoal  ctr- 
enmstance"  to  authorise  taxation  after  pay- 
ment, nor  is  that  .fact  sufficient,  coupled  with 
overcharges  which  are  not  so  gross  as  to  evi- 
dence fraud. 

The  taxation  (under  the  6th  and  7th  Vict, 
c.  73)  of  a  solicitor's  bill  at  the  instance  of  a 
third  party  "  liable  to  pay,"  is  regulated  by 
the  relations  existing  belnveen  the  a^icitor  and 
his  client,. and  not  as  between  the  solicitor  and 
•nch  third  party.    In  re  F^son,  9  Beav.  117. 

3.  Payment-^SolicUor  and  cHent. — ^Where 
the  Taxing  Master  has  received  no  special  di- 
f  actions  from  the  court  in  regard  to  papaents 
made  by  a  client  to  his  solicitor,  it  is  ms  duty 
to  confine  himself  to  simple  payments  plainly 
proved  to  have  been  made  on  account  oi  the 
DiU  of  costs. 

In  ascertaining  what  is  dne  osinlls  of  costs, 
and  in  consideration  oC  what  p^mantB  iuive 
been  made  on  account  ^  thank  qoestions  of 
law  and  fact  of  considezaUe  AnBOtty  may  in- 
cidentally arise,  and  mawpOMJb^jaittfy  and 
require  mscussion  and  aeientSaaAm,  avun  in 
the  jurisdiction  exerciaed  bjr^'MaiBt^r.  peti- 
tion lor  taxation.    In  re  SmM,,9  Bemr.  182. 

4.  Costs  0/ journey  unaathomed, — ^A  8olici« 
tor  acting  for  a  third  mortgagee  negotiated  for 
a  transfer  of  the  first  mortgage,  and  had  pro- 
ceeded so  far  as  to  send  the  drafts.  He  took 
a  journey  into  the  country  to  complete  the 
matter,  wnich  proved  fruitless,  and  having  pre- 
viously received  an  intimation  that  the  second 
mortffagee  had  already  obtained  a  transfer  of 
the  first  mortgage,  the  costs  of  the  journey 
were  on  taxation  disaUowed,  on  the  ground 
that  after  the  intimation  he  oucrht  to  have  ob- 
tained his  client's  instructions  oefore  incurring 
the  expense.    Jii  re  Price,  9  Beav.  234. 

6.  Additional  biU. —  Error.  — A  solicitor 
havinff  knowingly,  in  his  bill  (tf  costs,  fixed  the 
rate  of  his  charges  for  business,  cannot  after- 
wards on  a  taxation  be  aUowed  to  increase  it. 

Fending  a  taxation,  leave  given  upon  spt« 
dad  application  to  carry  in  an  additional  bUl 
for  specified  items  of  undercharge  and  onasston 
ficom  error  and  miitake.  In  re  Waltere,  9 
.  297. 


6.  iMadkMi/.— lllivfdar  dfjiey.  1B41«- 
IMmM^'orilff*.— 'Upon  a  tantion  not  in 
cause,  a^aum  wasfoand  doe  to  a  scdicitor  from 
his  cliCBt.    Meld,  that  to  compel  wment  pro- 

'  I  old  pnustiee, 


7. 
coarf.--  Interest  on  a  liOl  of  costs  while  under 
taxation  not  aDowed. 

Taxation  of  a  biU  waa  directed  on  the  tenns 
of  Plying  «  sum  of  money  into  court  The 
fund'^  accumulated.  BM,  that  tiie  solicitor 
was  not  entitled  to  the  stock  and  the  benefit 
of  the  accumulations,  but  that  the  whole  mast 
be  sold;  and  the  produce  appiiied  in  part  dis- 
chaT^e  of  the  bill.    In  re  Smith,  9  Beav.  342. 

8.  Irregularity.—Waiver.^An  t>lgectioii  to 
an  order  for  taxation  for  irrefl^rity,  cannot 
be  considered  as  wuved  byammguons  acts  on 
the  part  of  the  party  taking  it.— ^The  waifer 
must  be  formal,    ae  Mackerill,  35  L.  0. 96. 

See  CounsePs  fees;  ComneeW  ekrhT^fies; 
Gratuity  J  Mortgage  coete. 

TROVBR* 

CbmKr<uMi<— An  attorney  had  in  his  posMi- 
sion  goods  which. had  bean  deposited  with  him 
as  security  to  cover  a  promisaory  note  and  a 
bill  «of  eachange  held  l^*hia  diani.  ActionB 
had  been  brought,  the  proceedings  in  which 
were  stayed  under  an  order  Hor  p^fsoentof  debt 
and  coata  within  an  hour  after  taxation.  Witii- 
in  the  hour  the  money  was^^taDderad  at  the  at- 
toBiey''8  office,  and  the  .return  of  the  goods  d&- 
mandMi.  Theattomey,  abose  maaamnff^l^ 
had  had  the  diMction  of  .the  whole  businMs, 
declined  to  accept  the  money  and  to  rsstoifi.the 
goods  until  that  dsik,  who  ^was  not  at  that  iDO- 
ment  in  the  office,  should  ^retimt. 

HM^  that  this  waa  jio.  act. of  conversion sach 
as  wcrald  maintain  trover.  J^oaas  v.  &A,  35 
L.  O.  37. 

TRUSTSa. 

A  solicitor  acting  as  setf-constituted  trustee, 
cannot  make  any  ohaii^  for  time  ortronble,  | 
and  a  bill  of  costs  containing  *any  duugss  of 
this  nature  irill  be  taxaMe  after  payment,  aabn  I 
the  paymeat  has  been  vohmtary,  and  ate  a  j 
lull  opportunity  of  examining  this  itaais  of  the  , 
bill    lare  JFiMles,  35  L.  O.  34.  ] 

WIPS'8  SBPA.BATX   BBTATB. 

Coift.— A  aolioitor,  who  had  tiaonctad  btt*  I 
aineas  in  reference  to  the  separate  .propettyof 
a  mairiad  woman,  both  pnvMHiaiy  ami  .snbse-  1 
quflntiy>to  her  marriage,  and  who  .had  proved  | 
agaiaat  her  huabaad  for  the  amount,  nioder  a 
fiat,  filed  a  bill  ngBiaat  the  hnsband  and  adfe, 
and  the  liuataea  of  the  'a^tlflmeiit,  sccikiTyir  -^ 
ehaiM  the  wife's  ttepaiate.  astata  in  aa^sctfof 
the  debt. 

HM,  that  4ha^wife'a«atato»wa8  not  diiaotly 

liable,  and  that  the  bill  most  be  diamisaBd  si 

Aa  haabaanl  aad  aofe,  wiAont  aost^ 

andasaiaiiiitAa  tniate«R,iirith<€oabi.  M^ 

low  V.  H(Nafe,B6l«..a.a(L 


DIGEST,    A^D  JOURNAL    OP   JURISPRUDENCE. 


SATURDAY,  DECEMBER  26,  1847. 


i" Quod ouigis ad  nob 
P«iliii«t,  et  VQKBM  maltun  ert»  agitanus." 


STATE  OF  THE  LAW  BILLS  BEFORE 
PARLLy«BNT. 

Both  Houses  have  adjourned  to  Thurs- 
day the  3rd  February.  On  the  last  day  of 
thesittiBg  (Mondajr>  the  20th  instant,)  the 
Ro^  assent  was  giTen  to  the  Railway  Bill 
iHuch  we  noticed  in  our  last  number,  and 
the  Act  shall  be  submitted  to  our  readers 
next  week.  The  Bills  for  promoting  Public 
Works  and  suppressing  Crime  and  Outrage 
in  Ireland  were  also  passed  the  same  day. ; 
It  was  unnecessary  to  pass  an  Indemnity  | 
Act  in  r^ard  to  the  authority  given  by  the  > 
Qoremment  to  the  Bank  of  England,  to  stay  | 
the  commercial  panic  upon  which  the  par-  i 
liament  had  been  mainly  assembled,  for  it 
happilj  occurred  that  no  breach  of  the  Bank 
Rs8trieti<m  Act  took  ^^iaee. 

We  anticipated  that  no  important  measure 
of  law  reform  would  be  propounded  before 
Christmas,  and  we  have  only,  therefore,  to  i 
Botice  the  projects  which  are  to  be  intro- 
duced after  the  recess. 

The  Attornet/'General  has  given  notice 
of  his  intention  to  introduce  no  less  than 
four  lulls  on  the  first  day  of  the  next  sitting 
of  the  House,  viz. : — 

"A  Bill  to'  facilitate  the  performance  of  the 
dutiee  of  Jnsticee  of  the  Peace  out  of  Sessions 
within  England  and  Wales,  with  respect  to 
persons  charged  with  indictable  offences. 

**  A  Bill  to  facilitate  the  performance  of  the 
duties  of  Justices  of  the  Peace  out  of  Sessions 
within  Enghmd  and  Wales^  with  respect  to 
summary  convictions  and  orders. 

"  A  Bill  to  regulate  the  holdinf^  of  Courts  of 
Special  Sessions  and  Petty  Sessions. 

"  A  Bin  topiotect  Justices  of  the  Peace  fron^ 
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vexatious  actionfi  fbr  acts  done  by  them  inexe« 
cution  of  their  office." 

The  Epiphany  Qoarter  Sessions  Bill^  to 
which  we  have  elsewhere  adverted,  stands 
for  second  reading  on  the  9th  February.; 
and  the  Roman  Catholic  Charitable  Trusts 
Bill  for  the  same  day.  This  ktter  bill  doc(B 
not  appear  to  be  pro/esmmiaU^  objection- 
able, and  we  shall  leave  it  fbr  the  present  to 
those  who  are  watching  the  interests  of  the 
Church.  The  object  and  piincipal  dautes 
of  the  bill  were  stated,  p.  1663  ante. 

It  is  evidently  not  intended  that  the  im- 
provement of  the  Court  of  Chancery  should 
be.  neglected.  Besides  the  various  retnms 
which  have  already  been  ordered,  regarding 
the  state  of  business,  and  the  fees  and  ex- 
penses of  administering  justice  in  that  court, 
the  following  return  rdating  to  the  Masters' 
offices  will  be  moved  for  by  Mr.  Aglionhy : — 

"  Return,  showing  the  date  of  the  appointment 
of  each  of  the  present  Masters  in  Ordinary  in 
Chancery,  with  theannual  amountof  eechof  ti^eur 
respective  salaries,  and  when  paid;  also,  stating 
whether  any  and  which  of  such  present  Mas- 
ters are  under  any  and  what  Act  or  Acts  of 
Parliament  entitled,  upon  retirement,  to  any 
and  what  retiring  pension ;  and  also,  stafting 
whether  any  and  what  Master  in  Ordinuy  have, 
since  the  year  1830,  retired  upon  any  and  what 
retiring  pension,  and  for  what  periods  the  same 
were  respectively  paid  and  received." 

The  Ecclesiastical  Courts  will  be  brought 
under  the  notice  of  parliament  by  Mr. 
Bouverie  at  an  early  period.  The  extraor- 
dinary case  on  which  we  have  animadverted 
in  another  article,  strikingly  shows  the  ne- 
cessity of  an  extensive  alteration  in  the  con- 
stitution of  those  courts. 

A  Bill  to  exempt  the  Occupiers  of  Small 
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Tenements,  from  Local  Taxation  will  be  in- 
trodaced  by  Mr.  Poulett  Scrape,  and  an- 
other by  Mr.  Pigott,  by  which  the  owners 
of  hooses  under  the  value  of  8^.  a-year  in 
towns,  and  5/.  in  the  country,  shall  be  as- 
sessed, and  not  the  occupiers. 

Mr.  Puaey  has  continued  his  notice  of  a 
Bill  for  the  Improyement  of  Agricultural 
Tenant-Right  in  JBn^land'and  WiJes. 

Lord  John  Busself'9  Bill  for  removing  the 
remaining  Disabilities  of  the  Jews  has  been 
read  a  first  time,  and  stands  for  second 
reading  on  the  7th  February. 

The  Roman  Catholic  Relief  Bill,  intro- 
duced by  Mr.  Anstey,  was  read  a  second 
time,  and  the  committee  appointed  for  the 
16th  Feb.  Mr.  Law  will  move  an  amend- 
ment for  postponing  the  committee  for  six 
months,  or  in  other  words,  to  negative  the 
bill 

On  the  15th  February,  Mr.  Ewart  will 
pro{)Ose  his  Bill  for  the  total  repeal  of  the 
runishment  of  Death. 

Lord  Nugent  has  given  notice  for  the  10th 
Feb.,  to  repeal  so  much  of  the  2  &  3  Vict, 
as  gives  the  power  of  applying  the  System 
of  Separate  Imprisonment  to  Persons  be- 
fore Trial;  and  on  the  same  day  Lord 
Morpeth  wiU  bring  forward  his  ^ill  for 
Promotine  the  Public  Health. 

A  Bill  for  an  Appeal  in  Criminal  Cases 
will  be  brought  forward  by  Mr.  Ewart. 

Mr.  Grantley  Berkeley  has  taken  charge 
of  a  Bill  for  amending  the  Law  relating  to 
Coroners. 

Mr.  Charles  Peanon,  the  City  Solicitor, 
and  member  for  Lambeth,  has  already  com- 
menced his  intended  measures  for  the  re- 
form of  the  Criminal  Law  by  giving  the 
following  notices : — 

"A  Bill  to  enable  a  Magistrate  sitting  at 
either  of  the  Metropolitan  PoUce  Courts  to  in- 
dorse on  the  warrant  of  commitment,  in  certain 
cases  of  felonv  and  misdemeanor,  a  certificate 
that  in  his  juagment  it  is  pot  necessary  to  pre- 
fer  an  indictment  against  the  prisoner,  and  in 
such  cases  to  empower  the  clerk  of  the  court  at 
which  such  prisoner  is  to  be  tried,  to  file  an 
information  which  shall  have  the  same  effect  as 
if  an  indictment  had  been  found  by  the  Grand 
Jury ;  and  also  to  make  provision  for  supplying 
the  prisoner,  free  of  expense,  with  a  copy  ot  the 
information,  of  the  depositions  whereon  it  was 
foonded,  and  wiUi  such  subpoenas  for  witnesses 
as  he  may  require. 

''A  Bui  to  regulate  the  practice  and  charges 
of  soUcitors  defending  prisoners  at  the  Metropo> 
litan  Police  Courts,  and  at  the  several  courts  to 
which  such  prisoner  mav  be  committed  for 
trial ;  and  to  provide  for  the  speedy  and  cheap 
taxation  of  Bills  of  Costs  therem  by  the  ofiicers 
of  the  court  by  whom  the  costs  of  prosecutions 
are  now  allowed. 


"  A  Bill  to  amend  the  Laws  which  authorise 
the  acquittal  of  prisoners  on  the  ground  of  in- 
sanity, and  to  make  suitable  provision  for  thor 
subsequent  detention  and  treatment. 

"A  Bill  to  provide  i)rofitable  employment  for 
convicted  prisoners,  widi  scales  of  met  suited 
to  their  sex,  age,  and  strength,  and  to  the 
amount  of  their  hibour;  also  to  empower  Courts 
of  Criminal  Judicature,  instead  of  imprisoning 
offeiiders  for  fixed  periods  of  time,  to  pass  sen- 
tences of  task  labour  proportioned  to  their  of- 
fences, so  as  to  diminish  tne  cost  of  gaols  and 
induce  prisoners  to  work  out  their  sentence  by 
motives  that  excite  and  means  that  confirm  those 
habits  of  industry  and  self-control  which  wiQ 
qualify  them  on  their  discharge  to  gain  their 
hving  without  returning  to  criminal  pursuits. 

"A  Bill  to  declare  and  explain  the  unaltered 
Common  Law  of  England,  which  pronounces, 
as  a  rule,  that  children  under  the  age  of  discre- 
tion are  incapaces  doU;  and  also,  to  make  such 
provisions  for  the  treatment  of  Juvenile  Offen- 
ders in  conformity  with  the  principle  and  spirit 
of  the  Common  Law,  as  experience  in  this  and 
other  countries  has  proved  that  the  existing 
state  of  society  requires." 

Lastly,  Mr.  Hindley  has  given  notice  of 
a  bill  for  amending  the  Law  of  Sunday 
Trading. 

Such  is  the  state  of  the  present  measures 
before  parliament  for  the  alteration  or 
amendment  of  the  law,  so  far  as  they  have 
either  been  introduced  or  notified.  More 
remain  behind.  There  will  be  no  kck  of 
employment  for  the  legal  critio;  and,  so 
far  as  lies  within  our  povrer,  we  shall  not  be 
wanting  either  in  a  warning  voice  or  con- 
stant vigilance. 


ALTERING  THE  TIME 

FOB  HOLOING  THB 

EPIPHANY  QUARTER  SESSIONS. 

A  BILL  has  been  proposed  and  brought 
into  the  House  of  Commons  by  Mr.  Packe 
and  Mr.  Bankes,  ''to  alter  the  time  for 
holding  the  Epiphany  Quarter  Sessions." 
Afler  reciting  in  the  preamble  the  provision 
of  the  1  W.  4,  c.  70,  directing  that  the 
General  Quarter  Sessions  shall  be  holden  in 
the  first  week  after  the  11th  October,  in 
the  first  week  after  the  28th  Dec.,  in  the 
first  week  after  the  31st  March,  and  in  the 
first  week  after  the  24th  June,  and  stating 
that  the  time  of  holding  the  General  Quarter 
Sessions  should  be  altered  in  part,  the  bill 
repeals  so  much  of  the  provision  i^ve  cited 
as  requires  justices  to  hold  the  General 
Quarter  Sessions  in  the  first  week  after  the 
28th  of  December,  and  then  proceeds  to 
enact — 

That  from  and  after  the  passing   of  this 
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ait,  tbe  JQBticeB  of  the  peace  in  every  coooty, 
liding  or  diTinon,  who  hy  the  said  recited  act 
m  directed  to  hold  their  general  quarter  ses- 
flioDS  of  the  peace  in  the  week  next  after  the 
88th  day  of  December,  shall  hold  such  last- 
mentioned  sessions  in  the  week  next  after  the 
aist  day  of  December ;  and  that  all  acts^  matters 
and  things  done,  performed  and  transacted  at 
the  tisae  appointed  by  this  act  for  the  holding 
of  the  said  last-mentioned  general  quarter  ses- 
ibns  of  the  peace,  shall  be  as  valid  and  binding 
to  all  intents  and  purposes,  as  if  the  same  had 
been  done,  performed  and  transacted  at  the 
general  quarter  sessions  of  the  peace,  holden  at 
the  time  limited  for  the  holding  thereof  by  the 
said  recited  act. 


The  effect  of  this  enactment,  is  to  post- 
pone the  commencement   of  the  Quarter 
Sessions  from  the  week  next  after  the  28th 
of  December  to  the  week  next  after  the  31st 
December ;   and  the  object  is,  to  preserve 
magistrates,  professional  men,  jurors,  prose- 
cutors, and  witnesses  from  the  necessity  of 
qmttuig  their  homes  and  resortine  to  the 
oonnty  town    at  which  the    sessions  are 
holden  daring  the  Christmas  week.     When 
Christmas  day  falls  upon  a  Saturday,  as  in 
the  present  year,  the  inconvenience  it  is 
proposed  to  correct  is  not  felt,   for  the 
Quarter  Sessions  cannot  be  holden  until  the 
3rd  day  of  January,  but  when  Christmas- 
day  fails  on  a  Tuesday  or  Wednesday,  the 
sessions,  under  the  existing  law,  commence 
on  the  following  Monday,  and  those  days 
are  broken  in  upon,  which  for  centuries  have 
been  devoted  by  the  people  of  this  country, 
particularly  in  the  rural  districts,   to  re- 
creation  aiid  domestic  festivity.    We  under- 
stand the  change  was  suggested,  in  the  first 
instance,  by  some  country  attorneys  of  in- 
fluence and  respectability,  and  that  it  is  fa- 
voured generally  by  the  magistrates  who 
nve  their  atten&nce  at  the  Quarter  Sessions. 
Under  those  circumstances,  we  regret  to 
learn  that  the  proposed  alteration  is  ob- 
jected to  by  a  small  portion  of  the  junior 
Bar,  who  conceive  that  the  postponement  of 
the  Epiphany  Sessions  to  the  week  after  the 
last  day  of  December  may  possibly  interfere 
with  their  return  to  London  by  the  1 1th 
January,  the  first  day  of  Hilary  Term.   We 
can  conceive  a  coincidence  of  circumstances 
which  would  render  such  a  result  possible. 
It  is  not  likely  to  occur  frequently.     It  is 
far  from  our  intention  to  suggest  that  the 
interest  and  convenience  of  the  junior  Bar, 
or  of  any  portion  of  the  Bar,  is  to  be  dis- 
re^ffded  in  this  or  anv  other  particular. 
It  is  much  to  be  lamentea  if  it  turns  out  that 
a  diange  decidedly  convenient  to  the  public 
and  the  other  branch  of  the  profession, 
Aoddbe  inoonvenient  to  any  portion  of  the 


Bar.  We  are  disposed  to  think,  however, 
that  the. importance  of  the  matter,  in  the 
estimation  of  those  thought  to  be  peculiarly 
affected,  is  greatly  exaggerated.  The  business 
at  sessions  has  been  so  very  much  diminished 
by  a  succession  of  legislative  changes,  that  it 
has  ceased  to  be  rerarded  generally  by  the 
Bar,  as  a  source  of  emolument  or  distinc- 
tion. This,  we  readily  admit,  is  to  be  r^ 
gretted  upon  many  flprounds,  but  the  fact  is 
unquestionable.  Aloreover,  the  establish- 
ment of  District  Bankruptcy  Courts,  and 
subsequently  of  the  County  Courts,  has 
already  gone  far  to  create  in  many  localities^ 
what  may  be  called  a  provincial  Bar,  con- 
sisting of  gentlemen  who  reside  permanently 
in  the  county.  We  understand  that  in 
one  county,  there  are  no  less  than  six- 
teen practising  barristers,  constantly  resid- 
ing, and  of  course  attending  the  local  courts 
of  every  description  in  which  barristers  hav^ 
audience,  and  that  the  number  is  expected 
speedily  to  be  increased.  It  is  quite  dear, 
that  a  barrister  resident  in  the  country 
must  regard  the  proposed  change  precisely 
as  it  is  regarded  by  the  mi^strates,  countiy 
solicitors,  and  others,  who  have  suggested  iU 
The  number  of  barristers  practising  at  ses- 
sions, whose  business  requires  their  attend- 
ance in  London  during  the  first  four  days  of 
term,  is  not  considerable,  and  upon  a 
balance  of  the  convenience  and  inconveni- 
ence which  would  arise  from  the  propose^ 
alteration,  we  are  satisfied  they  would  be 
the  first  to  admit,  that  their  personal  views 
ought  not  to  stand  in  the  way  of  an  ar- 
rangement deemed  by  other  interests  as  an 
improvement. 


CONSTITUTION  OF  THE  ECCLESI- 

ASTICAL  COURTS  AT  DOCTORS' 

COMMONS. 

The  sober  quietude  of  Doctors*  Com- 
mons was  last  week  disturbed  by  an  explo- 
sion the  noise  of  which  has  excited  attentiofn 
beyond  the  limits  of  that  dull  region.  This 
accident  may  not  be  unproductive  of  benefit 
to  the  community,  if  it  induces  attention  to 
the  constitution  of  the  Ecclesiastical  Courts, 
a  subject  which — ^partly  perhaps  from  in- 
difference, and  paitly  from  disgust — seems 
to  have  obtained  a  very  inadequate  sbaie 
of  consideration  from  those  who  advocate 
sweeping  changes  in  other  institutions  con- 
nected with  the  admhiistration  of  justice, 
in  which  the  necessity  for  reform  is  not 
quite  so  apparent. 

The  cause,  in  which  the  proceedings  we 
are  about  to  advert  to  occurred,  was  one  of 
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AoM  peculiar  to  the  Ecclesiastical  Coiirtftk 
A  suit  is  brought  by  a  gentletntti  of  family, 
station,  and  property,  against  a  wife  and 
mother — a  lady  of  birth,  education,  and 
fintone — ^for  what  is  called  •*  a  restitution  of 
conjugal  rights."  This  assertion  of  rights 
on  the  part  of  the  husband  is  met  by  the 
wife  charging  him  with  cruelty,  adultery, 
and  far  worse  ofTences ;  all  of  which  impu- 
tations are  solemnly  denied  by  the  husbimd, 
and  the  wife  in  her  turn  is'  charged  with 
lumng  a  violent  and  ungovernable  temper, 
with  the  habitual  use  of  indelicate  language, 
and  with  being  a  party  to  the  most  infamous 
ikbrications  for  the  purpose  of  ruinine  her 
hnsband.  Parents,relatives,  friends,  and  ser- 
ttots — "  hearts  so  lately  mingled** — are  all 
airayed  at  one  side  or  the  other,  and  be- 
come witnesses  for  the  parties  respectively, 
to  support  or  contradict  those  dreadful  impu- 
tations ;  and  are  in  all  in  turn  themselves 


*'Sir  H.  J,  mut.^l  should  wish  tonAr  to 
one  or  two  interrogatorieB  which  hare  been 
put  to  Mrs.  Geils  and  Mrs.  Nepeon. 

"  Dr.  i^iMofM.-— They  were  aU  dnwn  pencil* 
ally  by  mysdf,  without  any  communicatioB 
with  the  proctor  in  the  cause. 

''  Sir  H.  jr.  Fkit.  As  to  aspersions  out  d 
court,  I  think  the  court  has  no  reason  to  com* 
pUon ;  but  of  the  suggestions  in  court.  I  will 
read  the  suggestions  in  the  interrogatories  be- 
fore me,  and  I  think  at  least  the  public  shoold 
know  what  those  suflwestions  are. 

"Dr.  ilcldomt.— Certainly;  I  drew  diem 
every  word. 

"  Sir  H,  J.  Fust  then  xead'the  67th  interroga- 
tory : — '  Ask  each  witness,  has  not  Mr.  Nepeai 
some,  and  what  family  connexion*  both  with 
the  proctors  and  counsel  (or  one  of  them)  who 
are  conductinff  this  suit  on  the  part  of  thej^ro- 
ducent,  and  with  the  judge  in  whose  court  it  is 
depending ;  and  upon  vour  solemn  oath  has 
not  the  producent  been  ouoved  or  buoyed  hiai* 
self  up  (of  course  most  fallaciously)  wUh  the 


course  most 
,  ,  prospect  of  its  successful  issue  as  resultku^  or 

made  the  subject  of  the  most  disparaging  |  likely  to  result  from  such  connexioD  ?  WiU 
and  odious  insinuations,  with  the  view  of;  you  upon  your  solemn  oalh  deny,  that  you 
itSecting  their  credibili^  and  impugning  ^ourself  have  repeatedly  heard,  or  have  some* 


Aeir  motives.  In  such  a  conflict,  as  may 
be  supposed,  the  worst  feelings  and  passions 
of  the  human  heart  are  developed.  The 
amenities  of  life  are  trampled  upon,  its  cha- 
rities forgotten,  and  scurrility,  hatred,  and 
mafice,  would  seem  to  dictate  all  that  is  said, 
and  to  suggest  everything  that  is  done. 

This  cause,  pregnant  with  so  much  that 
h  painful  and  revolting,  is  entitled  Getif  v, 
Oeils,  and  has  been  for  a  considerable  period 
pendhig  in  the  Arches  Court  of  Canterbury, 
of  whicn,  as  most  of  our  readers  are  aware, 
the  venerable  Sir  Herbert  Jenner  Fust  is 
judge,  and  in  which  court  Dr.  Jenner,  the 
son  of  the  judge,  and  Dr.  Jesse  Addams,  are 
distinguished  advocates.  Dr.  Jenner  is  the 
leading  advocate  for  the  husband  (Mr. 
Geils,)  and  Dr.  Addams  for  the  wife.  On 
Friday,  the  17th  inst.,  in  the  course  of  Dr. 
Addwns's  argument  on  behalf  of  Mrs. 
Geils,  the  episode  intervened  to  which  we 
are  about  to  call  attention,  and  the  narra- 
ti?e  of  which  we  copy  from  the  report  that 
appeared  iu  the  Times  of  Saturday  last. 

The  Judge,  in  reference  to  aspersions  said 
to  have  been  cast  upon  Mrs.  GeHs  out  of 
oourti  is  reported  to  have  said — 

**  I  know  not  where  the  aspersions  come 
from,  but  I  know  that  aspenions  have  been 
east  upon  the  court  itself.  I  have,  however, 
BoCbinff  to  do  with  such  aspersions;  but  I 
think  there  have  been  asporsions  in  court  as  to 
what  has  been  done  in  this  case.  I  think  Dr. 
Addams  said  he  had  drawn  the  pleas  and  in- 
teirogatories  without  any  communication  with 
the  proctor  of  Mn.  Geils  ? 

«  Jlr.  Addami.---CenuDtf. 


t^mes  heard  (or  will  you  positively  swear  that 
ytifu  never  have  heard,)  the  producent  refer, 
either  directly  or  indirectly,  to  the  connexion 
aforesaid  as  the  ground  or  one  of  the  grouadt 
whereupon  he  relied  fm   a  sentence  in  \m 
favour  in  the  reauk  of  this  suit  ?     If  you  adadt 
having  heard  the  producent  express  himself  to 
the  effect  interrooate,  set  forth  the  particolan 
— ^howyou  have  heard  him  express  himself  to 
that  eflect,  and  what  say  in  relation  thereto  ? 
Is  the  influence  of  a  strong  over  a  weak  mind 
not  instanced  in  that  of  his  said  brother-in-law 
over  the  producent,  according  to  your  oeoM 
and  apprehension  ?    if  die  ■linistraat  has  ever 
likened  the  producent  and  his  said  brother-in- 
law  to  Faust  and  Mephistc^hiles  respectivel|r, 
is  the  comparison  inapt  to  your  thinking  (sup- 
posing always  that  you  know  anything  of  the 
play,  original  or  translated,  in  which  Faust  and 
Mephistophiles  are  characters)?     Is  not  the 
said  Mr.  Nepean,  however  much  of  the  gentle- 
man he  can  be  when  he  chooses,  the  reverse  in 
his  ordinary  conduct  and  converaation  ?    Is  ho 
not  in  the  habit  of  attending  boxing  matchas 
and   intimate  with  aeveral  of  the  notorious 
boxers  of  the  day,  a  Jim  Bum«  for  instance, 
whose  place  he  frequents  when  in  London? 
Does  he  not  also  msike  a  point,  when  he  can, 
of  seeing  public  executions  (hangings)    and 
such  exhibitions  ?    Is  he  not  an  adept  in  the 
use  of  slang  language  of  every  description? 
Upon  your  oath,  used  he  not  to  teach  (will  you 
swear  that  you  have  never  heard  him  teadi) 
the  ministrant's  eldest  daughter  ('  the  kid,'  as 
he  used  to  call  her)  to  say  '  damn,  damn,'  as 
soon  as  she  could  articulate?    Had  not  the 
ministrant  latterly,  for  such  or  other  reasons, 
a  strong  averaion,  and  which  she  took  no  pains 
to  conceal,  to  the  said  Mr.  Nepean,  that  at  first 
knowing  him,  and  for  some  time  after  his  great 
admirer,  stilly  hofwaver,  at  aU  t' 
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heraefftofarda  the  sdd  Mr.  Nepean  with  all 
oatwird  civility?  Will  you  swear  that  the 
£BctB,  all,  or  any,  or  either  of  the  fects  interro- 
gate, were  any,  and  if  yea,  how  other  than  as 
interrogate  ?  Ask  hoth  the  witnesses,  did  not 
Mr.  Jenner,  the  proctor,  attend  the  execution 
of  the  requisition  for  the  examination  of  wit- 
nesses on  the  ministrant's  legation,  to  wit,  at 
Glasgow,  in  the  months  of  March  and  April  in 
last  year  ?  and  was  he  not  at  such  time  a  guest 
at  Dmnbuck,  and  for  how  long  ?  Who  efie  of 
that  name,  and  for  how  long,  was  a  guest  at 
Dmnback  at  or  about  that  time  ?  Was  he  also 
a  son  of,  or  how  otherwise  connected  with  or 
related  to  the  judge  in  whose  court  the  present 
suit  then  was  and  (having  been  remitted  thereto 
in>m  the  Judicial  Committee  of  the  Privy 
Council,  into  which  it  was  taken  on  an  appesd 
from  a  grrievance)  still  is  pending,  as  you  know 
err  believe  ? 

**  The  answers  of  Mrs.  Nepcan  to  the  67th 
and  68th  interrogatories  were  as  follows: — 
•  Mr.  Nepean's  uncle  is  married  to  a  sister  of 
the  proctor,  and  of  the  leading  counsel  con- 
ducing the  suit  on  the  part  of  the  prodncent, 
the  daughter  also  of  the  judge  in  whose  court 
it  18  depending.  Upon  my  solemn  oath  the 
producent  has  not,  to  my  knowledge,  and  as  I 
am  sure,  been  buoyed,  or  buoyed  himself  up, 
with  the  prospect  of  its  successful  issue  as 
resulting,  or  likely  to  result,  from  such  con* 
union.  His  only  trust  is,  I  beheve,  in  his  own 
innocence.  He,  I  am  sure,  would  be  well 
aware  how  fallacious  such  an  expectancy  would 
be  of  a  successful  issue  resulting  from  the 
source  suggested  in  the  interrogatory.  I  will, 
upon  my  solemn  oath,  deny  that  I  myself  have 
Rpeatealy  heard,  or  sometimes  heard,  (I  will 
positively  swear  that  I  never  have  heard,)  the 
producent  refer  either  directly  or  indirectly  to 
the  hmUv  connexion  interrogate  (if  such  it  can 
be  called)  as  the  ground,  or  one  of  the  grounds, 
whereupon  he  relied  for  a  sentence  in  lus  favour 
hi  the  result  of  this  suit.  I  do  not  know  any 
person  who  has  less  influence  over  my  brother, 
the  producent,  than  Mr.  Nepean.  From  the 
extreme  openness  of  Mr.  Nepean's  character 
he  is  a  most  unlikelv  person  to  acquire  influ- 
ence over  the  mind  of  the  producent,  or  anv 
one  else.  My  knowledge  of  the  plav  in  whicn 
are  te  characters  of  Faust  and  Mepnistophiles 
is,  I  suppose  I  should  say,  derived  from  the 
translation.  Mr.  Nepean  read  it  to  me  from 
the  Gennan,  translating  it  to  me  as  he  did  so. 
I  should  say  that  if  ever  there  were  two  persons 
bearing  less  resemblance  to  the  characters  of 
Faust  and  Mephistophiles  than  any  I  could 
mention,  it  would  be  Mr.  Nepean,  and  the 
producent.  If  the  ministrant  has  ever  likened 
diem  to  those  characters  she  must  have  read 
the  play  from  a  very  bad  translation,  or  did  not 
pnderstand  the  original  language,  if  she  read  it 
in  that.  I  do  recollect,  now,  to  have  heard 
Mr.  Nepean  say  that  he  was  sure  she  did  not 
understand  what  she  read  in  German.  Mr. 
Nepean  is  not,  in  his  ordinary  conversation, 
die  reverse  of  gentleaianlike,  and  I  must  say 
diat  if  the  penoDs  from  whom  these  quettioni 


emanate,  judging  from  the  spirit  of  prejudice^ 
to  say  the  least  of  it,  in  which  they  are  put,  are 
ready  to  allow  that  he  can  be  gentlemanUke, 
the  exception  may  very  fairly  be  accounted  fcft- 
in  their  prejudice.  Never  since  his  marria|K^ 
(for  six  years  past,  that  is)  has  he  attended  a 
boxing  match.  I  do  not  know  that  he  is  inti- 
mate with  several  notorious  boxers.  He  never 
talks  to  me  about  it,  if  he  is.  He  is  fond  of 
manl^  sports,  and  thinks  it  the  duty  of  an 
Englishman  to  keep  them  up.  He  likes  '  Jhn 
Bum,'  I  believe,  but  it  is  not  the  fact  that  he 
frequents  his  place  in  London.  I  can  only 
answer  for  his  being  there  on  one  occasion 
since  our  marriage.  He  does  not  make  a  point 
when  he  can  of  seeing  public  executions  (hang- 
ings)  and  such  exhibitions.  I  am  not  aware 
that  he  is  an  adept  in  the  use  of  slang  language. 
I  never  heard  him  do  so  except  to  the  extent 
that  is  common  with  gentiemen.  It  used  to 
be  a  laugh  with  us  all,  the  ministrant  no  less 
than  the  rest,  of  us,  that  the  first  words  her 
eldest  child  could  articulate  were  '  damn, 
damn/  or  something  resembling  that  sound, 
but  I  will  swear  that  she  was  never  taught  it 
by  Mr.  Nepean;  there  is  not  a  pretence  for 
saying  such  a  thing.  He  never  did  and  never 
would  have  done  it,  I  am  sure.  He  generaUy 
called  the  child  the  '  kid.'  I  have  no  reason 
to  believe  that  the  ministrant  ever  resented  his 
so  doing.  She  used  to  call  the  child  by  that 
name  as  much  as  any  one  fdse.  I  am  not 
aware  that  she  entertained  any  aversion  to  Mr. 
Nepean.  She  concealed  it  if  she  did.  To  the 
last  she  conducted  herself  towards  him  as  If 
she  liked  him.  I  have  answered  the  questionii 
on  oath  as  put  to  me.  I  swear  to  the  truth  of 
what  I  have  stated.  Mr.  Jenner  did  attend  the 
execution  of  the  requisition  for  the  examination 
of  witnesses  on  the  ministrant*8  allegation  at 
Glasgow  last  your,  in  March  and  April,  I  be- 
lieve it  was.  He  came  over  and  stopped  at 
Dumbuck  from  Saturday  to  Monday  evening 
on  one  occasion,  during  the  time  his  brother, 
Mr.  Arthur  Jenner,  was  a  guest  at  Dumbuck* 
At  that  time,  also,  he  stopped  two  or  three 
weeks.  He  is  also  a  son  of  the  judge  of  the 
court  in  which  this  suit  is  pending.  He  did 
not  come  to  Scotland  upon  our  invitation,  but 
as  he  was  here  we  invited  him  to  Dumbuck, 
and  as  he  wanted  to  see  the  country  he 
stopped.' 

"The  answers  of  Mre.  Colonel  Geils  were 
as  follows  :— *  Mr.  Nepean's  uncle  is  married 
to  a  sister  of  the  producent's  proctor  and  lead- 
ing  ceunsel,  the  daughter  of  the  judge  in  whose 
court  the  present  suit  is  draendmg.  Upon  mjr 
solemn  oath  the  producent  has  not  been  Imoyed 
or  buoyed  himself  up  with  the  prospect  of  its 
successful  issue  as  resulting,  or  likely  to  result, 
from  such  a  connexion.  My  idea  would  rather 
be,  that  the  circumstance  of  there  being  such  a 
connexion  (if  for  a  moment  anv  one  could  be 
so  absurd  as  to  suppose  that  it  would  efi^ 
the  issue  one  way  or  the  other)  would  rather 
operate  to  his  disadvantage  than  otherwise.  I 
will,  upon  my  solemn  oath,  positively  swenr 
[that  I  never  have  heard  the  producent  refisr. 
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either  directly  or  indirectly,  to  the  connexion 
aforesaid  as  the  ground,  or  one  of  the  grounds, 
whereupon  he  relied  for  a  sentence  in  his  fa- 
vour, or  upon  any  grounds  but  the  justice  of  his 
cause.  I  am  sure  that  he  would,  in  conunon 
with  any  other  rightly  thinking  person,  have 
felt  that  the  entertaining  such  an  idea  would 
have  been  an  insult  to  the  genUemen  alluded 
to.  Ilie  influence  of  a  strong  over  a  weak 
mind  is  not,  I  consider,  instanced  in  that  of 
his  brother-in-law,  Mr.  Nepean,  over  the  pro- 
ducent.  On  the  contrary,  I  think,  and  so  will 
every  impartial  person,  that  the  producent  has 
the  stronger  mind  of  the  two.  My  knowledge 
of  the  plajr  in  which  the  characters  of  Faust 
and  Mephistophiles  occur  is  derived  from  a 
translation.  It  strikes  me  that  the  comparing 
the  producent  and  Mr-  Nepean  with  those  re- 
spective characters  woula  be  inapt  in  the 
greatest  degree.  I  do  not  detect  the  slightest 
resemblances.  I  never  saw  Mr.  Nepean  other- 
wise than  gentlemanly,  both  in  his  conduct 
and  conversation.  I  believe  that  formerly  he 
did  use  to  be  in  the  habit  of  attending  boxing 
matches,  but  that  was  prior  to  his  marriage 
only.  I  believe, — I  am  not  aware  that  the  fact 
i^  as  suggested,  that  he  is  intimate  with  several 
of  the  notorious  boxers  of  the  day.  I  believe 
he  is  an  acquaintance  of  tho  interrogate, 
'  Jim  Bum.'  I  remember  that  he  went 
to  see  him  when  we  were  in  town.  I  must 
admit  his  acquaintance  with  'Jim  Bum,' 
but  not  the  intimacy.  I  never  knew  him  to  go 
to  see  public  executions  (hangings  as  intenro- 

Sate)  or  such  exhibitions.  I  am  not  aware  that 
e  is  an  adept  in  slang  language,  though  what 
that  means  exactly  I  am  not  aware.  He  never 
used  it  before  me,  certainly.  I  will  swear  that 
I  never  have  heard  him  teach  the  ministrant's 
eldest  daughter  to  say  '  Damn,  damn.'  I  am 
sure  the  suggestion  that  he  did  so  is  a  great 
falsehood.  I  never  heard  him  call  the  child 
'  the  kid,'  but  Kalo,  the  pet  name  we  all  gave 
her.  I  had  no  reason  at  anv  time  to  believe 
that  the  ministrant  entertainea  a  strong  aver- 
sion to  the  said  Mr.  Nepean.  It  appeared  to 
me  that  she  behaved  to  him  as  she  did  to  every 
one  else,  just  according  to  the  humour  she 
happened  to  be  in.  The  last  time  she  was  here 
she  appeared  to  enjoy  his  society.  There  was 
never  anything  in  his  conduct  that  I  witnessed 
or  knew  of  to  induce  in  her  anything  like  aver- 
sion to  him  at  any  period.  It  seemed  to  me  that 
she  behaved  to  him  just  according  to  the  humour 
she  was  in.  I  will  swear  to  the  facts  to  be  as  I 
have  answered  respecting  them.  Mr.  Jenner, 
the  proctor,  did  attend  the  execution  of  the  re- 

auisition  for  the  examination  of  witnesses  on 
le  ministrant's  allegations  at  Glasgow,  in  the 
months  of  March  and  April  last  year.  He 
spent  one  Sunday  here.  He  came  late  on  the 
Saturday,  and  left  early  on  the  Monday :  this 
visit,  I  should  say,  was  to  Mr.  Nepean.  His 
younger  brother,  Mr.  Arthur  Jenner,  was  a 
gnest  also  at  Dumbuck  at  that  same  time.  He 
came  with  his  brother,  and  stayed  a  few,  I 
don't  exactly  recollect  how  many  days,  after 
his  brother  had  left.    He  remained  to  shoot 


ducks  \rith  Mr.  Nepean  on  the  river.  He  also 
is  a  son  of  the  judge  of  the  court  in  which  this 
suit  was  and  is  depending." 

"  I  want  to  know  whether  any  observations 
are  to  be  founded  upon  these  suggestions,  or  if 
the  suggestions  are  disclaimed  by  counsel  ? 

"  Dr.  Addams.  In  the  first  place,  I  say  that 
those  interrogatories  were  drawn  by  myself, 
every  word.  I  had  not  only  reason  to  beueve, 
but  to  know,  that  Mr.  Geus  had  expectations 
of  success  in  this  cause  from  his  connexion 
with  the  judge;  I  knew  that  the  cause  was 
conducted  in  the  office  of  Messrs.  Jenner  and 
Dyke,  one  being  the  son  and  the  other  a  rela- 
tion of  the  judge ;  that  one  of  his  advocates. 
Dr.  Jenner,  was  another  son  of  the  judge :  that 
Mr.  Nepean  was  a  family  connexion  of  the 
iudge,  and  that  two  other  sons  of  the  judge  had 
been  guests  of  Mr.  Geils  at  Dumbuck,  and  one 
of  them  a  visitor  there  for  several  weeks.  It  is 
so  much  the  constitutional  doctrine  of  the  law 


ill  this  country,  that  formerly  a  judge  of  i 
could  not  hola  a  court  of  assize  in  his  native 


county,  on  a  supposition  that  the  connexion 
might  bias  his  feelings,  though  he  was  not  a 
single  judge,  determining  questions  upon  writ- 
ten evidence,  but  upon  evidence  taken  vhd  voce, 
and  with  the  interposition  of  a  jury.  In  the 
Courts  of  Queen's  Bench,  Common  Pleas,  and 
Exchequer,  when  a  case  comes  before  the  court 
in  whidi  one  of  the  judges  has  been  counsel, 
he  declined  to  sit.  On  Uie  appeal,  in  the  case 
of  Mr.  Wood's  wiD,  before  the  Judicial  Com- 
mittee of  the  Privy  Council,  Sir  F.  Pollock 
challenged  Dr.  Lushington,  as  a  member  of  the 
committee,  merely  because  he  had  been  counsel 
in  an  early  stage  of  that  case,  and  the  exception 
was  allowed;  and  I  happen  to  know  that  if  the 
exception  had  not  been  (dlowed.  Sir  F.  Pollock, 
and  Sir  T.  Wilde,  the  other  counsel,  would 
have  thrown  their  briefs  upon  the  table  and 
refused  to  argue  the  case.  Such  is  the  consti- 
tutional jealousy  of  the  administration  of  the 
law  in  this  country,  and  I  contend  that  I  had  a 
right  to  put  in  evidence  the  connexion  of  Mr. 
Geils,  one  of  the  parties  in  the  cause,  with  the 
judge,  the  counsel,  and  the  proctor,  and  I  am 
ready  to  justify  what  I  have  done. 

"  Sir  H.  J.  Fust»  I  only  wish  you  had  retained 
this  case  before  the  Judicial  Committee. 

"  Dr.  Addams,  I  endeavoured  to  do  so ;  and 
that  was  jmrtly  my  object  in  appealing  from  this 
court  on  the  admission  of  Mr.  Geils'  allegation, 
in  order  that  the  cause  miffht  be  retained  by 
the  Judicial  Committee,  and  I  urged  it  to  the 
utmost;  but  the  committee  made  a  precedent 
for  the  first  time ;  and,  although  botn  parties 
prayed  that  the  cause  might  be  retainea,  they 
refused. 

"  Sir  H.  J.  Fust.  What  I  complain  of  is,  that 
you  do  not  make  your  objection  openly,  and 
fairly,  and  candidly ;  that  you  put  in  a  paren- 
thesis, '  of  course,  most  fallaciously  :'  that  ia 
the  suggestion  I  complain  of.  The  public 
should  know  the  situation  in  which  the  court 
is  placed.  In  the  Judicial  Committee,  or  the 
courts  of  law,  one  judge  may  withdraw ;  but 
could  I  refuse  to  accept  the  letters  of  request 
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in  this  case,  or  dedine  to  sit  and  hear  the 
cause? 

"  Dt  Addams.  All  I  can  say  is,  that  it  is  an 
unfortunate  state  of  things,  even  if  it  occurred 
only  once ;  but  it  is  of  perpetual  recurrence ; 
I  see  a  phalanx  against  me  which  quite  op- 
presses me.    I  have  borne  it  a  long  time.'' 

We  have  been  so  anxious  to  give  the 
report  of  this  extraordinary  scene  with- 
out curtailment,  that  we  have  allowed  our- 
selves little  space  for  a  comment  upon  it. 
It  18  impossible  to  peruse  it  without  feeling 
that  it  furnishes  abundant  materials  for 
comment  and  serious  reflection.  The  dis- 
tant family  connexion  which  appears  to  exist 
between  the  leanied  judge  of  the  Arches 
Court  and  the  party  promotinsc  the  suit, 
strikes  us  to  be  a  matter  of  the  least  im- 
portance. The  circumstance,  that  persons 
so  closely  connected  with  the  learned  judge 
are  concerned  professionally  in  the  cause 
which  he  is  judicially  to  determine,  seems 
to  involve  far  more  serious  considerations. 
The  scope  of  the  examinations,  and  the 
place  and  manner  in  which  they  are  taken, 
as  exemplified  in  the  extract  we  have  given, 
also  suggest  grave  doubts  as  to  the  justice 
and  expediency  of  continuing  such  a  system 
of  prooiedore.  Giving  Dr.  Addams  all  the 
credit  to  which  he  is  fairly  entitled  for  man- 
fnlly  bringing  these  delicate  but  important 
questions  before  the  public  and  the  profes- 
sion, and  taking  upon  himself  the  undivided 
responsibility  attached  to  such  a  proceeding, 
we  venture  to  doubt  whether  the  evil — 
aggravated  as  it  may  be  by  adventitious  cir- 
camstances — does  not  lie  deeper  than  he 
seems  to  comprehend,  or  may  possibly  be 
disposed  to  admit.  It  seems,  to  say  the 
least,  inconvenient  and  anomalous,  that 
upon  the  most  trying  occasions,  when  feel- 
ings and  character  are  peculiarly  involved^ 
parties  are  necessarily  forced  to  discard 
those  in  whose  professional  knowledge, 
abihCy,  and  integrify,  they  repose  in  the  con- 
fidence founded  upon  experience,  and  should 
be  driven  to  resort  to  professional  advisers, 
who,  however  capable  and  respectable  as 
individuals,  cannot,  from  the  Umited  sphere 
to  which  their  practice  has  been  confined, 
be  so  well  known  or  so  much  appreciated 
by  the  public,  as  those  who  practise  in  other 
branches  of  the  legal  profession.  We  shall 
take  an  early  opportunity  of  returning  to 
the  subj&t. 
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A  Treaiuu  an  the  Conflict  of  Laws  of 
En^lmmd  and  Scotland.  By  John  Ho- 
SACKy  of  the  Middle  Temple,  Barrister-at< 


Law.   Part  First.  W.Bhu:kwood&  Sons. 
London  and  Edinburgh.    1847.   Pp.317. 

This  Treatise,  evidently  suggested  by  the 
larger  works  of  Mr.  Justice  Story  and  Mr. 
Surge,  is  confined  to  the  laws  of  England 
and  Scotland,  but  is  undoubtedly  an  accept- 
able addition  to  legal  literature.  Our  busy 
lawyers  are  in  general  but  little  acquainted 
with  the  state  of  the  law  in  the  northern 
part  of  the  Island.  Doubtless  the  most  in- 
teresting, as  well  as  the  easiest,  method  of 
studying  the  code  of  another  country,  is  by 
placing  it  in  juxta-position  with  our  own. 
Mr.  Hosack,  the  present  author,  has  un- 
dertaken the  task  of  presenting  a  view  of 
the  laws  of  Scotland,  so  far  as  they  stand 
in  conflict  with  those  of  England. 

This  part  of  the  Treatise  comprises : 

1 .  General  rules  of  international  law. 

2.  Domicile  as  it  affects  civil  status  and 
succession. 

3.  Civil  status — Legitimacy. 

4.  Civil  status — Minority  and  guardian- 
ship, lunatics  and  aliens. 

5.  The  marriage  contract. 

6.  Effect  of  marriage  on  the  property  of 
the  husband  and  wife. 

1st.  Real  property. 

2nd,  Personal  property. 

3rd.  Effect  of  marriage  on  the  person  and 
personal  acts  of  the  parties. 

4th.  Marriage  settlements. 

5  th.  The  law  which  governs  the  rights  of 
married  persons  in  the  absence  of  an  ex- 
press contract. 

6th.  Separation  deeds. 

7.  Divorce. 
The  author's    introductory   chapter    is 

comprehensive  and  able.  After  touching 
on  the  early  history  of  the  laws  of  both 
parts  of  the  kingdom,  he  thus  proceeds :— - 

"  It  does  not  appear  that  the  systematic  study 
of  the  Roman  law  was  directly  encoiu^ed  by 
any  English  prince  except  by  Edward  the 
First;*  and  it  is  probable  that  it  gradually 
declined  after  the  death  of  that  able  legislator, 
and  was  finally  (Uscontinued  about  the  begin- 
ning of  the  reign  of  Edward  the  Third.  ^  The 
administration  of  justice  and  the  forms  of 
procedure  in  the  different  courts  had  by  that 
time  acquired  a  great  degree  of  certainty  and 
reffularity ;  and  it  seiems  to  be  now  generally 
admitted  that  the  cultivation  of  the  Roman  law 
for  the  space  of  two  centuries,  although  at- 
tended with  less  striking  results  than  in  other 
countries,  exercised  an  important  influence 
over  English  jurisprudence  during  that  nascent 

>  Selden,  Dissert,  ad  Fletam,  cap.  8,  §  2 ; 
Equitable  Jurisdiction  of  the  C^urt  of  Chan- 
cery, by  Georffe  Spence,  Esq.  vol.  i.  p.  131. 

^  Selden,  Dissert  ad  Fletam,  cap.  8,  §  5. 
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pniod  of  ita  history.  That  influence  is  still 
recognised  by  the  Eodesiastieal  and  Admiralty 
Courts,  and  it  has  also  been  continuoosly  felt 
in  the  Courts  of  Eoiuty  from  the  period  of 
their  first  formation  down  to  the  present  time.' 

"  The  early  history  of  the  Roman  law  in  Scot* 
land  is  apparently  inyolved  in  considerable 
obscurity ;  but  it  is  probable  that  it  did  not 
become  an  object  of  general  study  there  until 
after  it  had  been  in  a  great  measure  abandoned 
in  England.  Its  resists  in  Scotland,  however, 
were  much  more  important.  During  the  in- 
tenral  between  the  first  formation  of  the  Court 
of  Session  in  1425,  until  its  final  constitution 
in  its  present  form,  on  the  model  of  the  Par- 
liament of  Paris,  in  1632,  there  is  ample  evi- 
dence of  the  authority  obtained  by  the  civil  law< 
During  this  period  we  find  that  it  was  recog* 
nised  by  various  Parliaments,  as  the  common 
law  of  the  kingdom,  ^  as  it  had  previousl^r  been 
in  France  and  other  countries ;  and  to  its  in- 
fluence among  other  less  striking  results,  may 
be  attributed,  during  the  same  interval,  the 
discontinuance  of  inquests  or  trial  by  jury  *  in 
civil  causes,  which  have  been  only  recently  and 
partially  restored.  ^ 

"  The  changes  necessarily  arising  during  sue 
cessive  ages,  under  two  unconnected  jurisdic- 
tions must  be  added  to  the  causes  which  have 
led  to  various  differences  between  the  laws  of 
the  two  kingdoms.  Among  these  the  most 
remarkable  perhaps  is  the  origin  and  growth 
of  the  Courts  of  Equity  in  England,  which  are 
in  many  respects  peculiar  to  the  jurisprudence 
of  that  country;  for  while  other  States  seem 
gradually  to  have  adapted  their  judicial  system 
to  the  exigencies  of  society,  the  strict  adherence 
of  the  courts  of  common  law  to  their  own 
maxims,  and  that  reverence  for  precedent 
which  has  generally  characterized  their  admi- 
nistration of  the  law,  rendered  the  establish- 
ment of  a  separate  eouitable  jurisdiction  indis- 
pensable in  England  before  the  termination  of 
the  fourteenth  century."  » 

He  then  adverts  to  the  progress  of  Juris- 
prudence on  the  Continent,  and  observes 
that 

*'  From  the  greater  infusion  of  Roman  law  into 
the  jurisprudence  of  Scotland,  there  is  found  in 
the  earlier  decisions  of  the  Court  of  Session  a 
much  more  frequent  reference  to  foreign  au- 
thorities than  at  a  corresponding  period  in 
England.  The  doctrines  of  international  law, 
however,  do  not  appear  to  have  made  much 
real  progress  in  the  former  country  before  the 
middle  of  the  last  century.    The  publication  of 

«  Spence — Equitable  History  of  the  Court  of 
Chancery,  Part  2,  book  4,  chap.  8. 

^  See  Sir  George  Makenzie's  Institutes,  tit. 
1,  Observations  on  Acts  of  Parliament,  cap.  1. 

*  Hallam's  Const.  Hist.,  vol.  iii.  p.  414; 
Chalmers'  Caledonia,  book  4,  chap.  4. 

f  55  Geo.  III.  cap.  42. 

»  See  Spence— Equitable  History  of  the 
Court  of  Chancery. 


the  ingenious  treatise  of  Lord  Kaimes^  about 
that  time,  shows  indeed  that  the  subject  had 
attracted  attention ;  bat  the  principles  which 
were  then  allowed  to  regulate  the  most  impoT' 
tant  questions  of  mixed  rights,  were  then  but 
ill-deficed — a  circumstance  proved  by  the  re- 
markable fluctuation  which  the  law  of  interna- 
tional succession  underwent  after  that  period, 
and  to  which  it  will  be  necessary  to  refer  in 
another  part  of  this  Treatise.  For  practical 
purposes,  indeed,  this  branch  of  law  may  be 
said  to  be  of  simultaneous  growth  in  the  two 
countries — for  the  jurisprudence  of  Scotland 
appears  to  be  in  many  respects  indebted  to  the 
same  eminent  jurists  who  first  established  iu 
principles  in  the  sister  kingdom. 

"  But  although  the  labours  of  the  learned, 
powerfully  aided  as  they  have  been  by  judicial 
skUJ,  have  cleared  away  many  diflliculties  and 
fixed  numerous  rules  for  the  adjustment  of 
conflicting  laws,  various  questions,  involrin^ 
interests  of  deep  importance  to  society,  still 
remain  in  a  state  of  perplexing  uncertainty.  , 
There  is,  however,  one  remarkable  feature  in  I 
the  present  age,  by  means  of  which  it  is  pos-  | 
sible  that  these  evils  may  be  eventually  dimi- 
nished,  if  not  altogether  removed.  The  unpre- 
cedented facility  for  intercourse  between  na- 
tions will,  in  all  probability,  render  questions 
of  foreign  and  conflicting  laws  of  much  more 
frequent  occurrence.  T^e  necessity  of  deter- 
mining these  upon  equitable  principles  must 
lead  to  a  more  extensive  acquaintance  as  well 
with  the  writings  of  the  best  authorities,  as 
with  the  practice  of  foreign  States,  and  an  ap- 
proximation may  at  length  be  made  to  that 
universal  system  of  international  comity,  which 
it  is  the  ultimate  object  of  this  branch  of  juris- 
prudence to  establish." 

As  a  topic  of  some  general  interest  in 
both  countries,  and  bearing  on  professional 
practice,  we  may  extract  the  section  in  the 
chapter  on  the  Law  of  Marriage,  regarding 
Separation  Deeds, 

**  Although  the  English  law  looks  with  great 
disfavour  on  any  agreement  which  has  for  its 
object  the  relief  of  the  parties  from  the  duties 
incident  to  the  conjugal  relationship,  yet,  when 
the  husband  and  wife  have  come  to  a  resolution 
to  live  apart,  the  courts,  both  of  law  and  equity, 
have,  in  many  instances,  recognised  the  validity 
of  agreements  made  for  this  purpose.'  This  is 
usually  done  by  the  husband  covenanting  with 
trustees  appointed  on  behalf  of  the  wife,  that  he 
will  provide  certain  funds  for  separate  mainte- 
nance, the  trustees  covenanting  in  return  to  in- 
demnify the  husband  against  the  debts  of  the 
wife,  and  that  she  shall  release  all  claims  of 
jointure  and  dower.  The  deed  also  in  general 
contains  a  clause  in  which  each  party  covenants 


^  Principles  of  Equity. 

*  Westmeath  v.  Westmeath,  Jac.  Rep.  126, 
1  Dow.  &  Clark,  519 ;  Jee  v.  Thurhw^  2  Bam. 
&  Cress.  547 ;  Wilson  v.  Mushett,  3  Barn.  8c 
Adol.  762 ;  JoMs  v.  Ifaite,  1  Bing.  N.C.  656. 


Rmnew :  Uc»ael^$  TreatiH  on  the  Conjliet  of  the  Laws  qf  England  and  Scotland.      189 


not  to  molest  or  interfere  witb  the  other,  and 
not  to  sue  for  restitution  of  conjugal  rights. 
Under  such  an  aj(reenient  the  wife  is  entitled 
to  recdve  her  separate  allowance  so  lone  as  the 
separation  continues,  and  while  she  observes 
the  covenant  affreed  upon ;  nor  will  she  forfeit 
that  claim  by  the  commission  of  advlterjj 

''Although,  however,  the  law  allows  pro- 
vision to  be  made  for  a  separation  already  de- 
cided upon,  and  which  is  immediately  to  take 
place,  it  will  not  recognise  any  agreement,  the 
effect  of  which  is  to  provide  for  the  contingency 
of  a  foture  separation;  because  such  an  agree- 
ment would  have  a  manifest  tendency  to  bring 
about  that  event  contrary  to  the  policy  of  the 
law.^  It  is  also  to  be  observed  that  a  married 
woman,  though  thus  separated  from  her  hus- 
band, is  not  thereby  divested  in  other  respects 
of  the  disabiKties  incident  to  the  status  of 
coverture,* 

"  The  policy  of  the  law  of  Scotland  is  equally 
adverse  to  the  voluntary  separation  of  husband 
and  wife ;  and  contracts  entered  into  for  this 
purpose  were  formerly  deemed  void  ab  iniiio, 
as  tending  entirely  to  defeat  the  objects  of  mar- 
riage." But  by  later  decisions  they  have  been 
held  effectual,  as  being  granted  by  the  husband 
in  consequence  of  his  natural  obligation  to 
maintain  the  wife.  But  they  are  revocable, 
and  accounted  actually  revoked,  as  soon  as  he 
shall  offer  to  receive  her  again  into  his  family.*^ 
And  if  no  separate  allowance  has  been  agreed 
upon  to  be  paid  to  the  wife,  the  court  will  not 
supply  the  deficiency.  It  has  been  held,  ac- 
cordingly, that  a  wife  cannot  maintain  an  ac- 
tion for  ^iment  against  her  husband^*  during 
their  voluntary  separation,  because  the  hus- 
band might  put  an  end  to  it  immediately  by 
obliging  his  wife  to  live  with  him.  In  another 
case,  it  was  laid  down  that  the  legal  rule  as  to 
the  power  of  revocation,  in  either  party,  rested 
on  the  ground  that  separation  was  contrary  to 
the  duties  of  the  married  state,  the  object  of 
which  was  the  adherence  of  the  parties  to  each 
other;  that,  for  the  attainment  of  this  object, 
the  law  allowed  either  party  to  revoke  expressly, 
and  even  held  the  contract  of  separation  voided, 
mo  facto,  if  they  actually  came  together  a^ain. 
But  it  was  observed  by  the  court,  in  deciding 
that  case,  that  the  rule  would  not  apply  where 
the  parties  would  not,  or  could  not,  live  to- 
gether; that  supposing,  for  example,  one  party 
revoked,  but  yet  refused  adherence,  such  a  re- 
vocation seemed  to  receive  no  support  from  the 
law.  Upon  these  principles,  it  was  held  that  a 
voluntary  contract  of  separation  was  not  revoc- 
able by  the  wife  after  the  death  of  her  husband ; 
and  that  as  littie  so  was  an  exclusion  therein 
contained  of  the  wife's  legal  provisions  in  the 

i  Jee  V.  Thurlow,  2  Bam.  &  Cress.  647; 
BofnouY.  Batley,  8  Bing.  256. 

^  nmraat  v.  TO/cy,  7  Price,  677 ;  Hindky  v. 
Marquis  of  Westmeath,  6  B.  &  C.  200. 

1  Marahatt  v.  Button,  8  T.  R.  546. 

*  Feb.  11,  1634,  Drummond  Diet.  6152. 

*  lAvingston,  Diet.  6153. 

*  Ben,  22nd  Feb.  1812,  Fac.  Coll. 


/  event  of  the  dissolution  of  the  marriage,  though 
these  were  more  valuable  than  tbe  provisions . 
of  the  contmct"' 

The  Tolnme  concludes  with  some  general 
remarks  on  the  state  of  the  Law  with  re-^ 
gard  to  Divorce,  which  we  think  are  deserv- 
ing of  attention. 

"  From  a  review  of  the  foregoing  cases  it  will 
be  seen,  that  provided  the  parties  are  within 
the  jurisdiction,  the  courts  in  Scotland  will  en- 
tertain actions  of  divorce,  and  pronounce  de- 
crees a  vineulo  matrimonii,  without  reference  to 
the  permanent  domicile  of  the  parties,  or  to  the 
law  of  the  country  where  the  marriage  may 
have  been  contracted.  It  would  seem,  how* 
ever,  to  be  difficult  to  define  the  precise  circum- 
stances which  are  held  to  be  sufficient  to  give 
the  courts  jurisdiction.  Dr.  Story  considered 
that  tbe  presence  of  one  of  the  parties  within 
the  kingaom,  and  proof  of  the  fact  of  adultery 
at  home  or  abroad,  were  sufficient  for  this  pur- 
pose;^ but  whatever  opinion  mav  have  been 
entertained  upon  this  point  formerly,  it  is  clear, 
from  the  decision  in  Rinffer  v.  Churchill,*  that 
this  definition  will  not  hold  good  in  aU  cases. 
Where  the  complaining  party  is  a  native  of 
Scotland,  the  circumstances  alluded  to  may,  in 
certain  cases,  be  held  sufficient ;  for  it  may  be 
inferred  from  several  of  the  preceding  decisions, 
that  fewer  circumstanoas  will  be  requisite  to 
give  the  courts  jurisdiction  when  the  parties 
are  natives  of  Scotland,  than  when  they  belong 
to  another  country. 

"  When  the  parties  are  inhabitants  of  a  fo- 
reign country,  the  locus  deUcH  would  seem  to 
be  a  matter  of  material  importance.  The  line 
of  reasoning  adopted  by  Lord  Meadowbank, 
when  the  question  of  jurisdiction  first  became 
the  subject  of  prominent  discussion,  proceeded 
entirely  on  the  ground  that  parties  temporarily 
resident  in  Scotland  were  amenable  to  the  law 
of  that  country,  and  that  the  violation  of  tiie 
marriage  vow  there  must  be  attended  with  the 
same  consequences  whether  the  parties  were 
foreigners  or  natives,  as  both  were  equally  sub*i 
ject  to  the  law.  This  opinion,  as  we  have  seen, 
was  confirmed  by  a  large  majority  of  the  Courts 
of  Session  in  1816,  and  it  has  been  since  recog- 
nised in  the  more  recent  cases  of  Oldaker  v. 
Goldney*  and  Jenner  y.  Crofts.^  It  will  be  found, 
indeed,  that  in  all  the  cases  cited  in  the  pre* 
ceding  pages  where  the  parties  were  English 
and  where  a  divorce  was  obtained,  Scotland 
was  alleged  to  have  been  the  locus  delicti. 

"  The  main  objection  to  the  jurisdiction  of 
the  Scottish  Courts  founded  on  a  temporary 
domicile,  is  that  it  may  enable  the  inhab'tants 
of  other  countries  to  evade  the  laws  of  their 
real  domicile,  thereby  occasioning  a  perplexing 
confusion  of  rights  and  duties,  and  seriously 
affecting  the  interests  of  third  parties;  and  this 
objection  is  not  removed  by  the  circumstance 


p  Pahner,  25th  Jan.  1810,  Fac.  Coll. ;  Brsk. 

Inst.  B.  1,  tit.  6,  n.  30,  31,  note ;   Stair,  B.  1, 

tit.  4,  n.  22.  note.       ^  Conflict  of  Laws,  p.  171. 
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ai  Scotiand  hqypaiiiig  to  be  the  locus  delicti, 
for  that  ma^  be  brought  about  b^  a  species  of 
tacit  collusion  between  the  parties,  either  of 
whom  might  be  induced  to  commit  a  breach  of 
the  marriage  vow  there  for  the  sole  purpose  of 
obtaininf(  a  divorce. 

"  The  decisions  in  Enffland,  so  far  as  they 
have  hitherto  gone,  may  be  held  to  adopt  the 
lesB  loci  contractus  as  the  rule  to  be  followed  in 
questions  relating  to  the  dissolubility  of  mar- 
riage ;  the  opinion  of  the  judges  in  LoUey's 
case,  the  remarks  of  Lord  Redesdal^,  already 
referred  to  in  Tooey  v.  Lindsay,  and  the  mcq-e 
recent  decision  of  McCarthy  v.  De  Cata/"  all 
seem  to  warrant  this  conclusion. 

"  But  it  is  only  the  lex  loci  contractus  of  Eng- 
land, not  that  of  other  countries,  which  these 
authorities  may  be  said  to  have  hitherto  recog- 
nised; and  this  circumstance  may  lead  us  to 
inquire  how  far  the  rule  is  capable  of  more  ex- 
tensive application.  '  It  could  not  be  just,' 
observed  Lord  Redesdale  in  the  case  already 
referred  to,  '  that  one  party  should  be  able  at 
his  option  to  dissolve  a  contract  by  a  law  differ- 
ent from  that  under  which  it  was  formed,  and 
by  which  the  other  party  understood  it  to  be 
governed.' 

''Assuming,  for  the  present,  that  this  prin- 
ciple should  be  generaUy  observed,  it  follows 
that  the  courts  in  England,  while  adhering  to 
their  own  lex  loci  contractus,  ought  equally  to 
recognise  that  of  other  countries.  But  such  a 
doctrine  would,  it  is  feared,  be  found  to  be  al 
together  incapable  of  practical  application.  An 
Enfflishman,  for  example,  who  had  been  mar- 
riea  in  Scotland,  might,  in  accordance  wiUi 
this  rule,  apply  to  an  English  court  for  a  di< 
▼orce  a  vinculo,  on  the  ground  either  of  adul< 
tery  or  of  wilfiU  desertion,  secundum  legem  loci 
contractus;  or,  if  he  had  been  married  in 
Prussia,  he  might  claim  to  be  released  from 
the  conjugal  obligation  on  account  of  any  of 
the  numerous  causes  for  which  the  Prussian 
code  admits  of  divorce.  Again,  if  he  had  mar- 
ried in  Turkey,  such  marriage  would  be  no  bar 
to  his  taking  a  second  wife  in  Engluid,  be- 
cause the  lex  contractus  of  the  first  marriage 
admits  of  polvg^amy ;  while,  on  the  other  hand, 
if  he  marriea  in  a  Roman  Catholic  state,  not 
even  an  Act  of  the  British  Legislature  could 
dissolve  a  union  which  was,  by  the  law  of  the 
place,  in  its  nature  absolutely  indissoluble." 

The  next  volume,  or  second  part  of  the 
Treatise,  will  comprise  the  Law  of  Real  and 
personal  Succession,  Contracts,  and  Bank- 
ruptcy. 


FIRST  REPORT  ON  PRIVATE  BILLS. 

Trb  Select  Committee  appointed  to  consider 
whether  any  and  what  improvement  can  be 
adopted  in  the  Mode  of  conducting  Private 
Business,  and  who  were  empowereid  to  Re- 
port their  Opinion  from  time  to  time  to  the 
House  ;'-have  considered  the  Matter  to  them 
referred,  and  have  agreed  to  Report  the 
following  Resoludons : 
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1.  That  the  chsurroan  of  the  committee  of 
Ways  and  Means  do  examine  all  private  bills, 
whether  opposed  or  imopposed,  and  do  call  the 
attention  of  the  house  to  all  points  relating 
thereto  which  may  appear  to  him  to  require  it. 

2.  That  there  be  furnished  to  the  cnairauta 
of  Ways  and  Means,  by  the  agents,  copies  of 
all  private  bills,  copies  of  all  ameudments  in- 
tended to  be  introduced  in  committee ;— and 
likewise  copies  of  all  bills  as  amended  in  com- 
mittee ;— and  likewise  copies  of  all  amendments 
made  in  the  House  of  Lords,  and  all  amend- 
ments to  the  Lords'  amendments  intended  to 
be  proposed  in  the  House  of  Commons. 

3.  That  the  "  Examiner  of  Recognizanqra,'^ 
with  such  assistance  as  may  be  found  requisite, 
do  aid  the  chairman  of  Ways  and  Means  in  the 
discharge  of  the  above-mentioned  duties. 

Uth  December,  1847. 

[The  House  adopted  this  Aeport,  except  that 
in  lieu  of  the  "  Examiner  of  Recognizances/' 
the  "Counsel  to  Mr.  Speaker"  was  substi- 
tuted.] 

20th  Dee.  1847. 


BARRISTERS  CALLED. 
Michaelmas  Term,  1847. 

LINCOLN'S   INN. 

1 9th  November. 
Henry  Hill  Strettell,  Esq.,  M.  A. 
John  Stuart,  iun.,  Esq. 
Richard  Garth,  iun.,  Esq.,  M.A. 
Horace  Mann,  Esq. 
James  Bowyer,  Esq. 
John  Fearenside,  jun.,  Esq. 
Charles  Frederick  Walker,  Esq.,  M.  A. 

23rd  November. 
Andrew  Alexander  Knox,  Esq.,  M.A. 
William  Henry  Townsend,  Esq ,  M.  A. 
William  Henry  FitzHugh,  Esq.,  M.  A. 
George  Augustus  Alston,  Esq.,  M.  A. 
William  Wynne  Ffoulkei^,  Esq.,  M.  A. 
Nassau  John,  aen.,  Esq.  M.  A. 

INNBR  TBMPLB. 

John  Alldin  Moore,  Esq.,  M.  A. 
Stafford  Henry  Northcote,  Esq..  M.  A. 
Isaac  John  Innes  Pocock,  Esq.,*  B.  A. 
Thomas  Greenwell,  Esq.,  B.  A. 
William  Tidd  Pratt,  Esq. 
Joshua  Bird  Allen,  Esq.,  B.  A. 
Augustus  Colin  Mackenzie,  Esq.,  M.  A., 
William  George  Coventry,  Esq. 
Charles  Joseph  Wade,  Esq. 
Henry  Thomas  Coles,  Esq. 
Henry  Thomas  Riley,  Esq. 
Edward  Francis  Percival,  Esq. 

MIDDLE  TBMPLB. 

5th  November. 
Charles  Edward  Gee  Barnard,  Eaq. 
Henry  Membury  Wakley,  Esq. 
John  Alcock,  Esq. 
James  Campbell,  Eaq. 
John  Bell,  Esq. 
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Samuel  Garter,  Esq. 
Shirley  Forater  Woofaner,  Esq. 
William  Thomas  Bridges,  Esq.,  B.A.,  Corpus 
Christi  Coll.,  Oxford. 

19th  Novemher. 

Heniy  Wigleaworth,  Esq.,  Trinity  Coll., 
Cambridge. 

Thomaa  Archibald  Roberts,  Esq. 

John  Abet  Esq- 

Charles  Bayley  Cox,  Esq.,  St.  Peter's  Coll., 
Cambridge. 

George  Henry  Lewis,  Esq. 

Thomas  Hanvorth  Rackham,  Esq. 

Philip  Kingsford,  Esq.,  B.  A.,  St.  J  ohn  Coll., 
Csmbndge. 

James  Broun,  Esq. 

Henry  WiUiam  Nicholson,  Esq. 

Richard  George  Dax,  Esq. 

Daniel  Thomas  Evans,  Esq. 

gray's  inn. 

24th  November. 
John  Stimpson  CoUett,  Esq. 
Walter  Charles  Urquhart,  Esq. 
William  Stoate,  Esq. 
Thomas  Sands  Chapman,  Esq. 


LEGAL  OBITUARY. 

1847,  Noo.  10.— Benjamin  Hall,  of  2,  Vcru 
lam  Buildings,  Gray's  Inn,  Solicitor,  aged  6%. 
Of  the  firm  of  Hsdl,  Mourilyan,  and  Rowsell. 
Admitted  on  the  Roll,  Hilary  Term,  1802. 

Nov,  14.  — Thomas  Maberly,  of  Colchester, 
Solicitor,  aged  88.  Admitted  on  the  Roll, 
Michaelmas  Term,  1783. 

New.  14. — Robert  Pauncefote,  of  Lincoln's 
Inn,  Barrister-at-Law,  aged  28.  Called  to  the 
Bar,  2l8t  Nov.  1843. 

Nov.  15. — ^Thomas  B.  Brooks,  of  the  Inner 
Temple,  Special  Pleader,  aged  27. 

Nop.  18. — Peter  Ogier,  of  Lincoln's  Inn, 
Barrister-at-lAw,  aged  79.  Called  to  the  Bar, 
9th  May,  1822. 

Dec.  1.— Ralph  Colley  Smith,  of  Lincoln's 
Inn,  Solicitor.  Admitted  on  the  Roll,  15th 
Feb.,  1794. 

Ike.  1. — Rathbone  Bartlett  Roberts,  of  Lin- 
coln's Inn,  Barrister-at-Law.  Called  to  the 
Bsr  by  the  Hon.  Society  of  the  Middle  Temple, 
28th  Jan.  1842. 

Dee,  3. — Samuel  Duckworth,  Esq.,  one  of 
the  Masters  in  Chancery.  Celled  to  the  Bar 
by  the  Hon.  Society  of  Lincoln's  Inn,  3rd  July, 
1813. 

Bee.  3. — Richard  Ford,  formerly  of  Shrews- 
bury, late  of  Great  Ormond  Street,  SoHcitor, 
aged  39.  Admitted  on  the  Roll,  Trinity  Term, 
1830. 

Dec.  7.— John  Gray,  Town  Clerk  of  Louth, 
Sdfidtor.  Admitted  on  the  Roll,  Michaelmas 
Term,  1828. 

Dee.  10.— The  Hon.  C.  Burton,  at  Dublin, 
Senior  Judge  of  the  Court  of  Queen's  Bench, 
Inlaad. 

Bee.  17^— Ralph  Dunuy  of  32,  Thteadneedle 


Street,  Solicitor  to  South  Sea  Company,  (firm 
Dunn,  Wordsworth  and  Dunn,)  aged  86.  Ad^ 
mitted  on  the  Roll,  Easter  Term,  1795. 


DISSOLUTIONS  OF  PROFESSIONAL 
PARTNERSHIPS. 

From  Nov.  23,  1847,  to  Dec.  17,  1847,  both  in- 
clusive, with  dates  when  gazetted. 

Clayton,  James  Henrv,  and  John  Henry 
Square,  3,  Hare  Court,  Inner  Temple,  Attor- 
neys and  Solicitors.    Dec.  10. 

Qowes,  John  Eliis,  Henry  Brayley  Wedlake, 
and  Ellis  Qowes,  10,  King's  Bench  Walk, 
Temple,  Attorneys  and  Solicitors.    Dec.  17* 

Cole,  Thomas  Frederick*  and  Charles  Stokes, 
Ryde,  Ventnor,  and  Cowes,  Isle  of  Wight,  At- 
torneys and  Solicitors.    Dec.  17. 

Edwards,  Charles,  and  Theodore  Bryett, 
Totnes.    Attorneys  and  Solicitors.    Dec.  14. 

Gilbert,  Thomas  Webb,  Edward  Browne 
Hooke,  Thomas  Henry  Street,  and  George 
Gutteres,  1,  Brabant  Court,  Philpot  Lane,  At- 
torneys and  Solicitors,  so  fares  regards  the  said 
Thomas  Webb  Gilbert.    Dec.  7. 

Giles,  George,  and  Netlam  John  Giles,  32, 
lincoln's-Inn-Fields,  Attorneys  and  Solicitors. 
Dec.  7. 

Millard,  Joseph  Thomas,  and  Edward  Mar- 

getts,  19,Tokenhou8e  Yard,  Attorneys  and  So- 
citors.    Dec.  10. 

Nance,  William,  and  WiUiam  John  Hellyer, 
Portsmouth  and  Portsea,  Attorneys  and  SoUci- 
tors,    Dec.  3. 

Partridge,  Julius,  and  William  Mdseley 
Tayler,  Bu-m'mgham,  Attorneys  and  Solicitors. 
Dec.  7. 

Stocks,  Michael,  and  Francis  Edwin  Macau- 
lay,  Halifax,  Attorneys  and  Solicitors.  Nov. 
26. 

Woodgate,  William  and  Frederick  West,  40, 
Gresham  Street,  City,  Attorneys  and  Solicitors. 
Dec.  7. 


MASTERS   EXTRAORDINARY    IN 
CHANCERY. 

From  Nov.  23, 1847,  to  Dec.  17, 1847,  both  vu 
elusive,  with  dates  when  gazetted. 

Doe,  Georjge,  Great  Torrington.    Dec,  3. 

Gell,  Inigo,  Lewes.    Nov.  23. 

Hardwicke,  Eugene,  Kidderminster.  Nov. 
26. 

Leighton,  James,  Montrose.    Nov.  30. 

Marlow,  Thomas,  Walsall.    Dec.  10. 

Templer,  Henry  Augustus,  Bridport.  Dec. 
14. 

Wasbrough,  William  Dowell,  Wantage.  Dec. 

17. 
Whiteman,  Alfred,  Eastbourne.    Dec.  17- 

PERPETUAL  COMMISSIONERS. 

Appointed  under  the  Fines  and  Recoveries  Act. 

Caparn,  Richard,  of  Holbeach,  for  the  parts 
of  Holland,  in  the  County  of  Lincoln.   Dee,  7- 
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JoneS)  Morris  Charles,  of  Liverpool,  for 
County,  of  Chester.    Nov.  23. 

Mason,  Henry  Baxter  Branwhite,  of  Were- 
ham,  near  Stoke  Ferry,  for  County  of  Norfolk. 
Dec.  3. 

Warden,  Thomas,  of  Bardon,  near  Taunton, 
for  County  of  Somerset.    Dec.  3. 


LAW  APPOINTMENTS. 

The  Queen  has  been  pleased,  by  letters  pa- 
tent under  the  Great  Seal  of  the  United  Kin^- 
dom,  to  nominate,   constitute,    and    appoint 


Charles  Btdler,  Esq.,  to  be  a  Poor  hm  Com- 
missioner in  England.    Dec  17. 

It  is  understood  that  Mr.  Buller  will  he  the 
President  of  the  Board  of  Commissioners ;  Mr. 
NichollsBJ^d  hold  Ebrington  the  Secretaries; 
and  Mr.  Lumleff,  Assistant  Secretary. 

The  late  Assistant  Commissioners  hsye  been 
nominated  "  Inspectors  "  for  the  same  districts 
to  which  they  were  previously  appointed. 

William  G.  Hayter,  Esq.,  aC.  and  M.P., 
is,  we  understand,  to  succeed  Mr.  Buller  as 
Judge  Advocate. 


RECENT   DECISIONS   IN  THE  SUPERIOR   COURTS, 

RBPORTBD  BY  BARRISTBR8   OF  THB  SBVBRAL  COURTS. 


lEtOntf  COtttt* 

Atlomeff'Oeneral  V.  Mayor  and  Corporation  of 
Huntingdon.    Nov.  18,  1847. 


CHARITY.  —  PBTITION.  — 
GBNBRAL. 


■ ATTORNBY- 


The  court  rtfused  to  make  an  order  on  a  pe- 
tition relating  to  a  charity,  because  the  pe- 
tition was  presented  by  the  relator  in  his 
own  name,    instead  of  by  the  Attorney^ 
Creneral  on  his  informaiion. 
This  was  a  petition  for  a  reference  to  extend 
the  scheme  of  the  charity  presented  by  the  re. 
lator. 
Mr.  Taylor  for  the  petitioner. 
Mr.    Wray    consented    for    the    Attorney- 
General. 

But  Lord  Langdale  refused  to  make  the 
order  on  the  petition  as  it  stood,  on  the  f^ound 
that  the  petition  ought  to  be  by  the  Attorney- 
General  on  the  information  of  the  relator,  not 
in  his  own  name. 

>7tces<Ert|ancel(or  of  C^nglanlr. 
Dams  V.  Combermere.    Dec.  2,  1847. 

TITLB   DEBDS.— TBNANT   FOB    LIFE.— IN- 
DBMNITY. 

Where  an  equitable  tenant  for  life  of  real 

estates  applied  for  the  delivery  to  him  of 

the  tUle^deeds  for  certain  purposes :  Held, 

that,  under  the  circumstances,  they  ought 

not  to  be  parted  with,  unless  an  indemnity 

was  given. 

This  was  a  motion  on  behalf  of  an  equitable 

tenant  for  life  of  certain  real  property,  situated 

at  Ruthcullen,  in  Irekmd,  for  the  delivery  to  Mm 

of  the  title-deeds.    The  legal  estate  was  vested 

in  trustees  residing  in  Ireland,  and  the  deeds 

were  required  in  order  to  show  the  title  of  the 

applicant,  and  to  enforce  his  riffht  to  the  rents 

which  the  tenant  had  refused  to  pay.    The 

deeds  were  in  the  custody  of  other  parties  in 

this  country. 

Mr.  Stuart  appeared  on  the  motion, 

Mr.  Bethell  opposed  it«  contending,  that  in 

the  present  disturbed  state  of  Ireland  great 

caution  ought  to  be  exercised  in  providing  for 

the  safe  custody  of  the  deeds,  and  that  at  any 


rate  they  ought  not  to  be  delivered  up  without 
a  proper  indemnity  being  given  by  the  tenant 
for  lite. 

The  Vice-Chancellor  said,  that  as  life  and 
property  seemed  to  be  in  such  a  precarious  state 
at  present  in  Ireland,  it  would  be  very  desiraUe 
to  have  an  indemnity,  and  it  should  therefore 
be  referred  to  the  Master  to  inquire  and  state 
to  the  court  what  deeds  ought  to  be  delivered 
up,  and  what  indemnity  under  the  circum- 
stances ought  to  be  g^ven« 

WiU'CimuHux  9ini^t  3Bruce. 
Scale  v.  Buller.    Dec.  3,  1847. 

PRACTICE. — WILL  OF  RBAL  BBTATB. 

Semble,  that  where  a  will  of  real  estate  is  tt^ 
be  established,  it  should  not  be  produced  on 
a  later  day  than  the  date  of  the  decree  in  the 
cause, 

Forster,  after  the  decree  had  been  made  in 
this  cause,  applied  that  the  will,  which  was  of 
real  estate,  and  was  to  be  established  against 
the  heir-at-law,  might  be  produced,  and  that 
the  decree  might  be  dated  on  the  day  on  which 
it  was  pronounced,  instead  of  the  day  on  which 
the  will  was  produced,  as  the  court  had  sug- 
gested. 

The  Vioe-Chancelhr  said,  that  the  decree 
might  be  made  as  the  parties  wished,  but  be 
thought  such  a  decree  would  be  wrong.  A  will 
of  real  estate  was  established  against  the  heir- 
at-law  from  the  day  of  its  production,  and 
therefore  the  decree  ouffht  to  be  dated  on  the 
day  the  will  was  estamisbed.  As  however 
some  experienced  officers  of  the  court  were  of 
a  different  opinion,  the  parties  might  have  the 
decree  dated  as  they  desired. 

ChUhereole  v.  Wilkitufm.    Nov.  25,  and  Dec.  I, 

1847. 

PRACTICB. — SBRVICB   OF   8DBPCENA. 

Where  a  copy  qf  suhptena  was  inclosed  im 
letter  to  the  defendant,  the  receipt  of\" 
was  acknowledged  by  kkn,  it  was  not 
sidered  a  sufitnent  service  of  ike 

to  enable  the  plaintiff  to  enter  an  _^^ 

mum  under  the  29M  Order  qt^^»  Id4A. 


^bjpmor  CtmrUi  V.  G,  Km0!tiBruee.--^Qmen*$ Bench. 
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Tbis  w«0  a  motion  on  belidf  of  the  plaintiff 
for  leave  to  enter  an  appearance  for  one  of  the 
defendants  named  Chandler.  On  a  former 
occasion  a  similar  motion  was  made,  when  it 
was  shown  that  the  defendant  had  left  his 
nsoal  place  of  residence  two  months  previonsly, 
and  Uiat  it  was  believed  that  he  was  keeping; 
out  of  the  waj  to  avoid,  amongst  other  things, 
the  service  of  the  proceedings  in  this  court; 
but  that  motion  was  refdsed.  Since  that  ap- 
phcation  was  made,  a  letter  had  been  sent  to 
the  defendant  through  his  father,  in  which 
reference  was  made  to  the  necessary  proceed- 
ings by  advertisement  to  compel  an  appearance, 
and  it  was  said,  that  if  he  was  desirous  of  avoid- 
ing this  annoyance,  he  might  do  so  by  causing 
an  appearance  to  be  entered  for  him,  or  com- 
municating his  place  of  residence.  In  this 
letter  was  enclosed  a  copy  of  the  subpoena. 
On  the  7th  of  August,  a  letter,  in  the  defend- 
ant's handwriting,  was  received  by  the  plain- 
t's solicitors,  in  which  the  defendant  ac- 
knowledged the  receiptof  the  "  letter  in  closing 
the  subpoena  to  appear  to  a  bill  filed  bv  Messrs. 
Gathercole  apinst  him,"  and  stated  that  he 
would  attend  to  it.  No  further  notice  was 
taken  by  the  defendant  of  the  subpoena,  and 
accordingly 

H.  Clarke  now  moved,  under  the  29th  Order 
of  May,  1845,  for  leave  to  enter  an  appearance 
for  the  defendant.  He  referred  to  the  4th 
Order  of  the  21st  Dec.  1833., 

The  Vice^Ckancellor  said,  that  for  all  sub- 
stantial purposes  of  justice  the  defendant  had 
been  served,  but  technically  he  doubted  whether 
he  had  been  so.  He  was  willing  to  make  the 
order  asked,  because  he  considered  that  the  de- 
fendant had  been  substantially  served,  but  the 
officers  of  the  court  might  not  consider  it  suffi- 
cient. If,  however,  they  made  no  difficulty, 
he  would  make  the  order. 
t$I)te,  1. — It  was  stated  to  the  court  that  the 
registrars  considered  the  service  of  the  sub- 
pcBna  insufficient,  and  therefore  the  motion 
I  refused. 


(Before  the  Four  Judges.) 
Moore  v.  AUard.    Michaehnas  Term,  1847. 

TBKSPA.88.  —  PLEADING.  —  JUSTIFICATION. 

IManHom  in  trespass  aUeged  that  the  de- 
/mdani  assamited  and  kicked  the  plaintiff 
and  broke  his  leg.  The  defendant  pleaded 
that  the  oUdniiff  was  miseondnetina  himself 
m  a  pnl&chansef  and  that  the  drfendant 
tstmed  him  on/,  and  because  the  plaintiff 
resisted  the  drfendani  was  compelled  to 
Tcsort  to/oree,  and  in  so  doimg  necessarily 
committed  the  trespasses  complained  of. 
BepHeatiom  de  injurii.  The  emdenee  was, 
that  the  defendant  removed  the  pkdnHff 
Jrcm  the  hcmae,  and  at  the  door  a  struggle 
esuned  and  the  Ug  of  the  plaintif  was 
hroken.  The  learned  judge  told  the  juru 
tkat  the  question  was,  whether  the  dtfenJL 
^miwaejmst^iedm  tmmk^  the  plaini^cut. 


and  that  the  fact  of  the  broken  leg  was  im- 
material. 
Held,  that  the  direction  of  the  learned  tudge 
was  right,  that  if  the  plaintiff  intended  to 
claim  damages  for  the  broken  leg,  he  ought, 
after  the  justification  set  up  in  the  plea,  to 
have  new  assigned  that  injury  as  a  ground 
of  damages,  and  not  having  new  assigned  it, 
he  could  not  claim  anything  for  that  which 
was  in  substance  a  new  trespass. 

This  was  an  action  of  trespass.  The  decla- 
ration alleged,  that  the  defendant  assaulted  the 
plaintiff,  and  beat  and  kicked  him,  and  pushedi 
dragged,  and  pulled  him  about,  and  otnerwise 
ill-treated  him,  and  struck  and  knocked  the 
plaintiff  down  and  upon  the  ground,  and  broke 
one  of  the  plaintiff's  legs,  whereby,  &c.  The 
defendant  pleaded, — 1.  Not  guilt j;  2.  Son 
assault  demesne  :  3.  That  the  plaintiff  was  con- 
ducting himself  in  a  disorderly  manner  in  a 
public-house  at,  &c.,  and  disturbing  the  land- 
lord, and  also  the  defendant  and  other  persons 
then  in  the  house,  and  because  the  plaintiff  re- 
fused to  go  out  when  requested  by  the  land- 
lord, the  defendant,  in  aid  of  the  landlord,  and 
to  preserve  the  peace,  endeavoured  to  turn  the 
plaintiff  out,  and  because  he  resisted  and  con- 
ducted himself  violently,  the  defendant  was 
compelled  to  resort  to  force,  and  in  so  doing 
necessarily  committed  the  trespass  complained 
of.  Rephcation  de  injurid.  The  case  was  tried 
before  Erie,  J.,  at  the  last  summer  assizes  for 
the  county  of  Worcester,  and  the  evidence  was, 
that  the  plaintiff  was  using  violent  and  abusive 
language  to  a  person  in  a  public-house,  when 
the  defendant  got  up  and  removed  him  out  of 
the  house,  when  they  got  out  of  the  house 
some  further  altercation  took  place,  blows  were 
struck,  and  Uie  plaintiff's  leg  was  broken. 
The  learned  judge  told  the  jurors  that  ihey  were 
not  to  inquire  about  the  broken  leg,  that  it  was 
not  involved  in  the  question  which  they  had  to 
decide,  which  was.  whether  the  defendant  was, 
under  the  circumstances,  justified  in  turning 
the  plaintiff  out  of  the  public-house.  The  jury 
found  a  verdict  for  the  defendant. 

Mr.  Oodson  moved  for  a  rule  to  show  cause 
why  there  should  not  be  a  new  trial  on  the 
ground  of  misdirection.  The  learned  judge 
was  wrong  in  directing  the  jurors  that  the  fact 
of  the  broken  leg  of  the  plaintiff  was  imma- 
terial, and  was  not  to  be  tsktn  into  their  con- 
sideration on  these  pleadings.  In  Perni  v. 
Ward,^  where  the  defendant  pleaded  moderate 
chastisement,  the  court  held,  that  if  the  plain- 
tiff at  the  trial  intended  to  prove  excess,  he 
should  have  pleaded  it.  In  this  case  Ae 
breaking  of  the  plaintiff's  leg  is  alleged  in  the 
declaration,  and  is  not  a  trespass  existing  at 
the  time  the  plaintiff  was  turned  out  of  the 
house,  but  succeeding  those  trespasses  which 
the  defendant  justifies.  It  b  one  of  a  chain  of 
trespasses  whidi  is  not  justified  by  merely 
justifying  that  which  preceded  it.  Bush  v. 
Parker.^    In  P*»%«  v.  Abw^e,'' the  pUdntiff 


*  t  Cr.  M.  h  R.  338.    ^  I  Bng.  N.  C.  72. 
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complsuned  of  a  trespass  and  battery,  the  plea 
i^eged  a  justification  to  both,  but  the  justinca- 
tion  to  the  battery  was  not  proved,  the  court 
lield  the  pluntiff  entitled  to  judgment  on  that 
nart,  ana  that  he  need  not  new  assign  the 
battery. 

Cur,  ad,  mUt. 
Lord  Denman,  C.  J.,  delivered  judgment  in 
this  case.  Having  stated  the  pleadings  and  the 
evidence,  his  lordship  sud : — Upon  the  issue 
thus  raised  the  question  was,  whether  the  justi- 
fication was  proved,  and  whether,  while  the 
j'-  'ors  were  trying  the  question  of  the  justifica- 
tion of  the  trespass,  they  might  lay  out  of  view 
the  consideration  of  toe  broken  leg,  on  the 
ground  that  that  iniury  to  the  plaintiff  was  an 
immaterial  fact  witn  regard  to  the  issue  itself. 
The  jur}'  found  a  verdict  for  the  defendant. 
The  plaintiff  had  applied  for  a  rule  for  a  new 
trial  on  the  ground  of  misdirection,  because 
the  learned  judge  had  at  the  trial  told  the 
jury  that  the  breaking  of  the  plaintiff's  leg 
was  an  immaterial  circumstance  under  the 
issue  as  it  stood  upon  the  record,  and  because, 
he  did  not  leave  that  matter  to  the  considera- 
tion  of  the  jurors  when  he  directed  them  that 
if  the  justification  as  to  the  turning  out  of  the 
house  was  not  established  in  fact,  thev  must 
find  damages  for  the  pluntiff,  but  that  if  they 
considered  it  established,  then  on  the  pleadings 
as  they  now  stood,  the  defendant  must  have  a 
verdict.  We  are  of  opinion  that  there  ought 
not  to  be  any  rule  in  this  case,  the  injury  to 
the  plaintiff^s  leg  not  being  a  subject  for  con- 
sideration under  the  pleadings  here,  the  proper 
^estion  being  confined  to  this,  whether  the 
justification  was  made  out  by  the  evidence. 
On  the  issue,  such  as  its  form  was  in  tlus  case, 
the  plaintiff  was  not  entitled  to  lay  claim  to  the 
verdict.  If  he  intended  to  claim  damages  for 
the  broken  leg,  he  ought,  after  the  justification 
set  up  in  the  plea,  to  have  new  assigned  that 
injury  as  a  ground  of  damages,  and  not  having 
new  assigned  it,  he  could  not  claim  anything 
for  that  which  was  in  substance  anew  trespass. 

Rule  refused. 


Cammoti  ^Icur* 

Onions,  appellant,   and  Bawdier,  respondent, 
Michaelmas  Term,  Nov.  18th,  1847. 

(Borough  of  Shrewsbury.) 

aUALIFICATION  TO  VOTB  A8  OCCUPIER. — 
BUCCBS8IVK  OCCUPATION. — DB8CRIPTION 
OF  aUALIFYINO  PROPERTY.  —  AMEND- 
MENT BY  REVISING   BARRISTER. 

T%e  appeUanfs  mud^ation  to  vote  was  in 
respect  qf  two  nouses  occupied  in  immediate 
succession.  In  the  Ust  of  voters,  however, 
his  qualification  was  described  in  the  third 
column  as  "  house  in  succession,*'  and  in 
the  fourth  "  Butcher  Bow,'*  the  latter  being 
the  place  where  the  house  last  occupied  by 
the  appellant  was  situate.  Held,  that  the 
revistng  barritter  had  no  power  under  the 
6  Viet.  c.  18,  s.  40,  to  amend  the  Ust  by 


adding  s,  to  the  word  house  in  the  third 
column,  and  insertit^  the  name  of  the  place 
where  the  first  house  occupied  was  situate, 
in  the  fourth  column. 

John  Bowdler  objected  to  the  name  of 
Henry  Onions  being  retained  on  the  onginal 
list  of  10/.  occupiers  for  the  parish  of  St.  Alk- 
mond,  in  the  said  borough.  The  list  stood 
thus  :— 


CbrUfian 
Name 
of  each 
Voter. 

Place  of 
Abode. 

Natare 

of 
Qeaiifl. 
cation. 

Street,  Lane,  or  other 

Place  In  the  ParUh  where 

the  Property  is 

sUaaie. 

Henry 
Onions. 
Baker. 

Batcher- 
Row. 

House 

snicV                BelcUerRow. 
liitiii. 

Henry  Onions  occupied  two  houses  in  im- 
mediate succession.  It  was  proved  that  he 
had  removed  from  Coleham,  in  the  parish  of 
St.  Julisn,  to  Butcher  Row,  in  the  parish  of 
St.  Alkmond,  on  the  1st  of  May,  1847.    Both 

garishes  are  within  the  borough.  The  rensinii: 
arrister  was  required  to  amend  the  third 
column  by  making  it  "houses  in  succession/' 
and  the  fourth  by  inserting  "  Coleham ;"  and 
he  held  that  he  had  no  power  to  do  so,  on  the 
ground  that  both  the  qualifying  properties  oc- 
cupied  in  succession  should  be  stated  in  the 
list,  and  he  therefore  expunged  the  name. 
Several  other  cases  were  consolidated  with  the 
principal  one,  and  the  names  of  the  persons  in 
those  cases  are  to  be  retained  on  the  list  of 
voters  in  the  event  of  the  court  holding  the  de- 
cision of  the  barrister  to  be  wrong. 

Whately,  for  the  appellant.  The  list  of 
voters  in  question  is  maae  out  by  the  overseers 
of  the  parish »  and  it  is  submitted  that,  under 
the  40th  section  of  the  6  Vict.  c.  18,  the  revis- 
ing barrister  had  the  power  to  amend  in  the 
way  asked.  The  40th  section  enacts,  *'  that  the 
revisingbarrister  shall  correct  any  mistake  which 
shall  be  proved  to  him  to  have  been  made  in  any 
list,  and  shall  expunge  the  name  of  every  person 
whose  qualification  as  stated  in  any  list  shall 
be  insufficient  in  Uw  to  entitle  any  person  to 
vote,  and  also  the  name  of  every  person  who 
shall  be  proved  to  him  to  be  dead,  and  wherever 
the  christian  name,  or  the  place  of  abode,  or 
the  nature  of  the  qualification,  or  the  local  or 
other  description  of  the  property  of  any  person 
who  shall  be  included  in  any  such  list,  and  the 
name  of  the  occupying  tenant  thereof,  shall  he 
wholly  omitted  in  any  case  where  the  same  is 
by  this  act  directed  to  be  specified  therein,  or 
of  any  person  whose  name  is  included  in  any 
such  list,  or  his  place  of  abode,  or  the  nature 
or  description  of  his  qualification,  shall  in  the 
judgment  of  the  revising  barrister  be  insuffi- 
ciently described  for  the  purpose  of  being  iden- 
tified, such  barrister  shall  expunge  the  name 
of  every  such  person  from  sucn  list,  unless  the 
matter  or  matters  so  omitted,  or  insufficiently 
described,  be  supplied  to  the  satiafaction  of 
such  barrister  before  he  shall  have  completed 
the  revision  of  such  list,  in  which  caae  he  shall 
then  and  there  insert  the  same  in  sodii  list." 
WUde,  C.  J.  How  do  you  diBtingOiah  this 
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cue  from  Bartlett  v.  Gibhs,  5  Man.  &  Gr.  81, 
Latnr.  Re^.  Cas.  73,  where  it  was  decided  that 
the  omission  to  state  in  the  list,  all  the  premises 
held  in  succession,  was  a  mbdesaription  which 
the  revising  barrister  had  no  power  to  amend  ? 
Wkaidy,  There  the  qualification  was  not 
stated  in  such  a  way  as  to  give  the  party  sufiB- 
cient  notice  of  the  change  in  the  qualification, 
so  as  to  enable  him  to  make  an  inquiry  as  to 
the  occupation.  But  in  the  present  case  it  is 
otherwise,  for  the  qualification  is  expressly 
stated  to  be  a  successive  one,  namely,  "  house 
in  succession."  In  the  case  of  Fhundera  v. 
Dimmer,  2  Com.  B.  63,  1  Lutw.  Reg.  Cas.  365, 
where  the  omission  to  state  in  the  list  the  num- 
ber of  one  of  the  houses  held  in  succession, 
was  held  to  be  a  valid  objection.  Erie,  J., 
says,  "  It  is  clear  the  revising  barrister  had  a 
right  to  expunge  the  name  from  the  list  of 
claimants,  if  he  thought  the  description  insuf- 
ficient, and  if  the  number  of  the  first  house 
were  not  supplied  to  his  satisfaction.  But  if 
the  number  were  so  supplied,  then  he  had  the 
power  to  insert  that  number,  and  it  was  his 
duty  to  do  so."  In  the  present  case  there  was 
abundant  evidence  to  enable  the  barrister  to 
amend.  HitcUna  v.  Brown,  Pig.  &  Rod.  209, 
2  Com.  B.  25 ;  1  Lutw.  Reg.  Cas.  328,  was 
also  a  strong  authority  in  support  of  the  ])ower 
of  amendment.  The  description  here,  pointed 
sufficiently  for  all  purposes,  to  a  successive 
occupation,  and  that  it  was  in  respect  of  two 
houses. 

KeaHng  for  the  respondent.  The  question 
raised  is  really  whether  the  court  will  overrule 
the  case  of  Bartlett  v.  Gibbs.  There,  as  here, 
the  subject  of  the  qualification  was  stated  to  be 
a  *'  house,"  and  was  that  last  occupied  by  the 
voter;  and  the  only  diflference  between  the  two 
cases  is,  that  here  the  words  "  in  succes- 
sion" are  added  to  the  word  house  in  the  third 
c<dumn.  Those  words,  it  is  submitted,  make 
ao  real  difiference,  as  appears  from  the  judg. 
meDt  of  JUdal,  C.  J.,  in  Bartlett  v.  Gibbs.  He 
•ays,  "  Wc  think  the  legislature  intended  that 
the  registration  list  should  afford  such  infor- 
mation of  the  nature  and  situation  of  the  pre- 
mises, in  respect  of  the  occupation  of  which 
each  person  claimed  a  right  to  vote,  as  would 
entitle  the  other  voters  to  ascertain  by  inquiry 
the  sufficiency  of  the  occupation  and  value  of 
such  premises.  And  it  is  obvious  that  for  such 
a  purpose,  in  cases  of  successive  occupation, 
the  d^cription  of  the  premises  formerly  occu- 
pied by  the  claimant  would  be  at  least  as  ne- 
cessary as  the  description  of  the  premises  still 
in  hi<  occupation,  for  without  such  information 
it  mig^t  be  difficult  to  prevent  surprise  and 
firaud  on  the  one  hand,  or  to  avoid  groundless 
opposition  on  the  other."  Then  as  to  the 
power  of  amendment  the  judgments  proceeds,— 
"Am  the  whole  object  of  the  notice  would  be 
defeated  if  the  omission  of  any  part  of  suth 
qualification  could  be  remedied  at  the  court  of 
refiaioD,  we  are  also  of  opinion  that  the 
additicm  of  the  premises  &c.,  would  be  a  change 
in  the  description  of  the  Qualification  not  war- 
zanted  by  the  provisions  ot  the  40th  section  of 


the  statute  of  Victoria."  The  case  of  Fhund«r$ 
V.  'Donner  is  a  totally  dififerent  case  from  ttie 

S resent.    There  the  qualification  was  correctly 
escribed,  and  the  oDJection  merely  as  to  thd 
omission  of  a  number,  by  which  it  might  be 
''more  clearly  and  accurately  defined  "  within 
the  40th  section,  that  section  expressly  enabling 
the  barrister  in  such  a  case  to  alter  the  descrij^- 
tion  of  the  qualification.    On  the  whole,  it  is 
confidently  submitted  that  the  revising  bar- 
ristePs  decision  is  correct. 
Whately  was  heard  in  repl^. 
Wilde  C.  J.    I  am  of  opmion  in  this  case 
that  the  decision  of  the  revising  barrister  is 
right,  and  that  he  had  no  power  to  make  the 
amendment  asked.    The   case  of  Bartlett  v. 
Gibbs    has  decided  that  where  the  right  to 
vote  arises'out  of  two  houses  held  in  succession, 
both  must  be  stated  in  the  list,  and  I  tlunk  the 
good  sense  of   that  decision,  as  well  as  the 
necessity   for  it  with  reference  to  the  act  of 
parliament,  is  quite  clear.    The  object  of  the 
legislature  was  that  ah  opportunity  should  be 
P^iven  to  ascertain  whether  or  not  the  necessary 
incidents  of  the  Qualification  existed,  and  that 
object  would  not  oe  answered  unless  the  situa- 
tion   of    the    qualifying  property  were  fully 
stated.     The  statute  havmg  established  the 
right  to  vote  in  respect  of  a  successive  occupa- 
tion of  dififerent  houses,    it  becomes  just  as 
important  that  the  particulars  should  be  given 
of  one  house  as  the  other,  and  therefore  it  was 
that  in  Bartlett  v.  Gibbs,  the  court  decided 
that  both  the  houses  held  in  succession  must 
be  stated.    Tlie  court  there  also  went  further, 
and  said,  that  the  revising  barrister  had  not 
the  power  to  amend,    by  adding  one  of  the 
houses  which  had  been  omitted.    That  beiiig 
so,  we  have  now  before  us  the  question  <n 
whether  the  description  originally  given  of  the 
property  was  such  as,  in  Bartlett  v.  Gibbs,  the 
court   said    was    necessary,   and  it  is    quite 
clear  to  me  that  it  was  hot,  for  here  there  is  not 
merely  an  omission  of  something,  but  the  state- 
ment of  a  false  description.    Nobody  looking 
at  the  list  had  a  right  to  suspect  that  the 
claimant  had  anv  other  property  in  any  other 
place  than  Butcner  Row,  and  after  going  to 
Butcher  Row  a  party  would  deem  it  unnecessary 
to  go'  any  further. '  If  the  claimant  were  al- 
lowed to  supply  the  part  wanting  in  the  de- 
scription at  the  last  moment,  and  to  say,  as  here, 
that  he  also  occupied  a  house  in  "  Coleham ;" 
what  time  would  a  party  have  for  inquiring  into 
the  circumstances  under  which  he  occupied? 
In  one  of  the  cases  referred  to,  the  omission  of 
the  numbers  of  the  houses  was  held  a  good 
objection  :  here  the   description  is  generally 
"Butcher  Row,"  and  when  the  right  to  vote 
is  impeached,  and  the  objector  is  ready  to  prove 
that  the  claimant  did  not  occupy  the  house  in 
Butcher  Row  for  the  specified  time,  the  latter 
says.  No,  I  occupied  a  house  part  of  the  time  in 
Coleham,  and  asks  the  revising  barrister  to 
amend.    The  revising  barrister  refuses  to  do 
so,  on  the  ground  that  he  had  no  power.  Now 
the  40th  sec,  of  the  Registration  Act  frives  the 
power  to  amend,  if  at  afi;  and  it  provides,  that 
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^here  ihe  property  Bhall  be  msuffidentiy  de- 
scribed or  shall  be  wholly  omitted,  and  the  mat- 
ter so  insufficiently  described,  or  WhoUv  omitted, 
Shan  be  supplied  to  the  barrister's  satisfaction,  an 
amendment  shall  be  made.  But  it  bdnfi^  thougbt 
that  too  large  a  power  was  thereby  given,  a  pro- 
^so  was  addea,  which  declared,  that  ''the 
barrister  shall  not  be  at  liberty  to  change  the 
description  of  the  qualification  as  it  appears  in 
the  list,  except  for  tne  purpose  of  more  clearly 
and  accurately  defining  the  same."  Now, 
surely  it  is  very  simple  to  see  whether  the  mat- 
ter required  to  be  added  here  does  define  more 
accurately,  or  whether  it  is  not  the  addition  of 
something  wholly  new  and  independent.  What 
ia  Uiere  with  relation  to  *'  Butcher  Row  "  more 
accurately  defined  by  adding  "  Coleham?"  It 
seems  to  me  to  be  something  wholly  independ- 
ent, and  if  added  would  be  substantially  the 
addition  of  something  new,  not  before  found  in 
Uie  list.  With  respect  to  Hitchins  v.  Brown, 
the  4th  column  there  gave  expressly  all  informa- 
tion with  respect  to  the  two  nouses  which  con- 
stituted the  qualifying  proper^,  and  there- 
fore, everything  useful  to  be  known.  The 
case  of  Flounders  v.  Donner  was  one  in 
which  the  court  directed  that  the  omission  of 
the  numbers  of  the  houses  was  material,  be- 
cause the  statute  in  express  terms  sidd,  that  if  a 
house  had  a  number,  it  must  be  stated.  With 
respect  to  the  power  of  amendment,  three  of 
the  judges  in  tnat  case  said  nothing,  but  Mr. 
Justice  Erie  expressed  an  opinion  to  the  effect 
that  the  revising  barrister  had  such  power. 
That  case,  however,  did  not  apply  at  all  to  the 
present,  for  here  the  omission  appeared  to  be 
something  which,  if  added,  would  not  be  a 
"  more  accuratelv  defining,"  but  an  addition 
6i  something  suostantiaUy  different.  On  the 
whole,  therefore,  I  think  the  revising  barrister's 
decision  must  be  affirmed. 

CoUman,  J.,  MaUle,  J.,  and  WUKams,  J., 
concurred. 

Decision  affirmed  with  costs. 


Before  Mr.  Baron  Piatt. 
Parker  v.  Crouch.    Nov.  24, 1847. 

COSTS   IN  ACTIONS  COMIfVNCBD  SiNCB  THE 
PAB8INO   OF  THS   COUNTY  COURTS   ACT. 

Per  Baron  Piatt. — Phnwtiffin  an  action  com- 
meneed  since  the  1 5th  Mareh,  is  entitled  to 
costs  if  there  was  no  Cownty  Court  open  in 
his  district  at  the  time  of  his  suing  out  the 
writ.    Sed  qwcre. 
Trespass.     The  writ  was  issued  on  the 
25th  March,  the  declaration  delivered  on  the 
8th  June,  and  the  trial  took  place  on  the  9th 
August,  at  the  Surrey  Assizes,  before  Mr. 
Justice  Ck>ltman,  when  the  plaintifiT  obtained 
a  verdict  for  409.  damages.    The  judge  refused 
to  certi^,  and  the  plaintiff  subsequently  having 
taxed  his  costs  in  the  usual  manner,  the  de- 
fendant obtained  a  rule  nisi  to  set  aside  the 
taxation  on  the  ground  that  the  plaintiff  was 
deprived  of  his  costs  by  the  9  &  10  Vict.  c.  96. 


Petersdorff  now  showed  cause,  and  first  snb^ 
mitted  that  even  if  the  nlaittdfiP's  right  to  MMs 
were  at  all  affected  by  that  act,  the  dtftftmdanl 
sfaonld  have  ftnplied  to  enter  ^  suggestion  to 
deprive  him  of  them ;  fVdtson  v.  QmUer,  11 
M.  &  W.  r06;  ^brnum r.  Dams,  id.  730 :  and 
next  relied  on  affidavits  showinj^  that  on  fbe 
25th  of  March,  when  the  action  was  com* 
meneed,  there  was  no  County  Court  constituted, 
or  judge  appointed,  or  office  open  fbr  the  issu- 
ing of  writs  under  the  new  act,  in  the  district 
of  Wimbledon,  where  the  cause  of  action  arose, 
and  which  was  now  within  ^e  jurisdiction  of 
the  Kingston  Court. 

Bovill,  contrk,  contended  that  the  act  having 
been  brought  into  operation  on  the  15th  of 
March  by  the  order  in  council,  in  all  actions 
commenced  after  that  day,  which  were  of  a 
character  to  be  tried  in  the  new  courts,  the 
plamtiffs  were  to  be  deprived  of  costs,  whether 
there  was  a  court  then  open  or  not  in  the  dis- 
trict for  trying  them,  as  it  was  their  datr  to 
wut  tin  such  courts  should  be  constituted  io 
their   neighbourhood.     The    Queen,  by  the 
order  in  council,  directed  the  act  to  come  into 
operation  on  the  ISth  March.    From  that  day 
the  County  Court  became  the  court  for  reco- 
very of  such  claims.    If  she  had  not  proceeded 
further,  and  neither  appointed  judges  nor  as- 
signed districts,  the  old  County  Court,    of 
which  those  under  the  present  act  were  merely 
modifications,  would  be  the  proper  contt  for 
entertaining  such  actions.    The  effect  of  the 
I28th  and  129th  sections  was,  that  after  the 
passing  of  the  act  no  trifling  action  should  be 
brought  **for  which  a  plaint  might  be  entered 
in  the  County  Court.*'    Tlxese  words   ''for 
which  a  plaint  might  be  entered  in  the  County 
Court "  were  descriptive  of  the  cause  of  action, 
not  of  the  court  where  the  action  was  to  be 
brought.    If  this  were  not  the  meaning  of  the 
act,  it  would  have  said  '*  from  and  after  Uie 
appointment  of  judges,  the  assiniment  of  di^ 
tricts,  the  opening  of  courts,  and  the  makitigof 
seals  for  the  same,  no  action  shall  be  brought ;" 
but  it  said  no  such  thing,  the  object  of  the 
legislature  being  to  prevent  the  superior  courts 
from  being  swamped  by  every  petty  action  whidli 
had  been  ly'mg  by  for  years. 

Piatt,  B.,  after  stating  the  substance  of  the 
1st,  2nd,  3id,  4th,  and  5th  clauses,  said,  it  was 
the  obvious  intention  of  the  legislature  to  esta- 
blish new  courts  after  the  fashion  of  the  old 
County  Courts,  but  which  were  not  to  be  the 
County  Courts.  One  of  the  provisions  of  the 
act  was,  that  the  Covm^  Courts  might  be 
holden  simultaneously  with  those  ''holden 
under  this  act."  He  did  not  think  that  the 
words  of  the  119th  section,—"  if  in  any  action 
commenced  after  the  passmg  of  this  act  in  any 
of  her  Majesty's  Superior  Courts  of  Record  m 
which  a  plaint  might  have  been  entered  in  any 
court  holden  under  this  act,"  could  be  said  to 
apply  to  a  proceeding  under  the  old  Goonty 
Court,  for  that  would  not  be  a  court  '^  holden 
under  this  act,"  and  in  this  case  dtere  wne  no 
other  court  at  the  time  in  this  particular  district 
in  which  a  T)laintmigltt  havebeineiktsied.  The 
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contended  lot  by'tke  defcadant 
would  make  the  iegieiaUiie  profide  that  if  the 
plauitiff  did  not  do  vhat  wm  impoesible,  he 
should  loae  his  coats.  Gould  there  be  anything 
more  absurd?  The  plain  meaning  of  the 
•talnte  was,  that  if  after  the  passing  of  it  parties 
sued  in  the  supeiiw  courts  on  causes  of  action 
te  which  they  might  sue  in  one  of  these  new 
courts  then  actually  open  for  the  purpose  of 
administering  justice  in  the  district,  they  should 
lose  thor  costs  in  the  contingencies  specified 
under  the  129th  section.  He  was  clearly  of 
opmoo  that  the  present  case  did  not  come 
wmm  the  statute,  and  should  therefore  dia. 
ehaige  the  ruie  with  costs. 

•Rule  disdbarged  with  costs. 

BooiU  then  asked  for  Isave  to  enter  a  sug- 
gestion^  otherwise  there  would  be  no  means  of 
reviewing  his  lordship's  decision;  and  there 
was  no  reaaon  why  the  d^endant  should  not 
have  the  benefit  of  the  objection  on  the  record. 

P<aM,B.    I  see  no  reason  why  I  should 

giye  you  the  benefit  of  an  apex  juris.  You 
ave  not  hit  the  point  properly.  The  motion 
mow  balbre  me  is  at  an  end,  and  I  wiU  not  inter- 
tea  further.    Do  you  move  ? 

BovUl  admitted  that  he  was  not  in  a  posttiou 
feu  mofre  then. 

(Before  the  full  Court.) 
November  26. 
Bamll^ui  day  applied  for  a  rule  to  have  the 
sn^gestion  entered  on  the  roll,  so  that  he  might 
be  in  a  position  to  bring  before  a  court  of  error 
the  quMtioii  of  the  plaintiff's  right  to  costs  in 
this  case.  The  same  grounds  having  been 
again  gone  over  as  on  the  rule  above  to  set 
aside  the  plaintiJOTs  taxation  of  costs,  the  court 
gnmted  a 

Rule  nisi  to  enter  a  suggestion. 

CTomrt  of  Vsnkntytcfi. 

Itt  n  Inpta.    Ezparte  Hamsr.    I7th   Dec. 
1847. 

WITNB88.— PBIVILnOK  FBOK  AKKBST. 

A  wUmess  arrestjsd  on  his  waif  to  the  Court  of 
Bankruptcy,  by  virtue  of  a  warrant  issued 
under  the  Small  Debts  Act,  is  entitled  to 
be  £schargedfrom  custody,  I 


Mr.  BamfM  Homer  appliad  to  Miw 
Commissioner  Gpulboum  for  an  order  dU 
recting  his  discharge  from  custody,  upon  the 
following  statement  of  facts.  He  had  been 
served  on  the  preceding  evening  with  a  sum- 
mons signed  bv  Mr.  Commissioner  Fonblanqne» 
calling  upon  nim  to  attend  this  court,  at  tea 
o'dod^,  to  give  evidence  before  Mr.  Commis- 
uoner  Goulboum  in  the  matter  of  an  insolvent 
named  Irwin.  He  left  his  home  this  morning 
a  few  minutes  after  nine  o'clock,  in  obedience 
to  the  summons,  intending  to  proceed  directly 
to  the  court,  but  before  he  was  twenty  vards 
from  his  own  door  he  was  arrested,  ana  waa 
now  in  custody  of  the  officer. 

Mr.  Commissioner  GouSboum  inquired  upon 
what  process  the  applicant  was  arrested  ..and 
the  officer  produced  his  warrant,  which  appear- 
ed to  havcDeen  granted  by  Mr.  Commissioner 
Law,  one  of  the  insolvent  commissioners, 
under  the  Small  debts  Act,  8  &  9  Vict.  c.  127, 
e.  1,  for  a  judgment  debt  which,  including 
costs,  amounted  to  272.  The  learned  commis- 
sioner said,  it  was  matter  of  some  doubt  wh&- 
ther  a  warrant  issued  under  this  Act  was  to  be 
considered  in  the  nature  of  process  for  con- 
tempt, or  as  an  execution  for  a  debt.  If  it  was 
to  be  considered  in  the  light  of  an  execution 
for  a  debt,  the  witness  was  clearly  entitled  to 
his  discharge.  As  the  matter  was  of  some  im^ 
portance,  he  should  consult  his  brother  com- 
miasioners.  The  learned  commissioner  then 
retired,  and  upon  his  return  stated,  that  he  had 
had  an  (^portunity  of  consulting  Commis- 
sioners Evans  and  Fonbknoue,  who  a^paed 
with  him  in  thixdung,  that  Mr.  Commissioner 
Law's  warrant  in  this  case  was  to  be  regarded 
as  similar  in  effect  to  an  ordinarv  writ  of 
capias  ad  satisfaciendum.  Such  Deing  the 
case,  the  witness  was  clearly  privileged  from 
aneaty  coming  to,  remaining  at,  and  returning 
from,  this  court,  where  he  was  summoned  to 
give  evidence.  Upon  making  oath  to  the  facts 
already  stated  by  1^,  Mr.  Hamer  would  be 
entitled  to  his  discharge ;  but  he  must  sign  an 
undertaking  not  to  bring  any  action,  though  it 
was  extremely  doubtful,  under  the  circum- 
stances, whether  any  action  would  lie. 

Mr.  Hamer  having  sworn  to  the  facts  above 
stated,  and  signed  the  required  undertaking, 

then  discharged  from  custody. 


ANALYTICAL   DIGEST  OF   CASES. 

REPORTED  IN  ALL  THE  COURTS. 


Sato  of  €^i$. 

ADMIN18TBATION   SUIT. 

Evidemee  impropefly  takem.'^Wilfkl  negleot 
mtd  dtfnUt. — Impr^iper  expendiiure  qf  trust 
momey,  —  Piroof  of  improper  expenditure  of 
money  by  executors  will  not  support  a  deems 
auMt  them  for  an  aoeount  on  the  footing  of 
iSMU  negleet  or  deAaitt. 

A  bill  by  iMdaary  kgHaas  ptsyed  an  ac« 
»lheaxaeulon,on 


the  footing  of  wilful  neglect  and  defhult,  but 
'  made  no  case  of  misconauct  against  them,  ex- 
cept that  they  had  improperly  defended  an  ac« 
tion  in  which  they  haa  felled,  and  the  costs  of 
which  they  had  claimed  to  retain  out  of  the 
estate.  The  court  at  the  hearing,  although  of 
opinion  that  the  action  ought  not  to  have  oeen 
defended,  gave  the  defendant  their  costs  of  (be 
depositions  which  had  been  tdcen  relative  to 
that  subject,  on  the  ground,  that  having  no 
connsodon  wkh  a  case  of  wilful  neglect  and  d^ 
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Anah/tkdl  Digest  of  Cotes  s  Law  of  Costs. 


fiitih,  it  was  not  a  proper  matter  to  be  put  in 
issue  at  that  stage  of  the  suit.  Smith  y.  Cham- 
bers, 2  Phill.  221. 

AMENDMENT. 

Error.  —  Insuficient  tender.  —  Interlocutory 
costs  may  be  set  off  against  each  other  by  the 
•  party  interested  without  leave  to  do  so.  When 
feave  is  given  to  amend  on  payment  of  costs, 
such  payment  is  a  condition  precedent  to 
amendmg. 

If  when  costs  are  being  taxed  an  error  is 
made  in  the  casting  up,  which  is  not  discovered 
until  after  the  Master  has  made  his  allocatur, 
the  party  to  whose  prejudice  such  error  has 
arisen  has  no  right  to  take  upon  himself  to  cor- 
rect it ;  and  if  he  tenders  less  than  the  actual 
amount  found  by  such  allocatur,  such  tender 
will  be  bad.    Let)y  v.  Drew,  35  L.  O.  147. 

See  Dismissal. 

APPEAL   FOR   COSTS. 

Infringement  of  patent.  —  Dismissal.  —  The 
rule  which  prohibits  an  api)eal  for  costs  alone, 
is  confined  to  those  cases  m  which  the  correct- 
ness of  the  decision  as  to  costs  cannot  be  judged 
of  without  rehearing  the  cause  upon  the  merits, 
and  therefore  does  not  appljrto  a  case  in  which 
the  error  of  such  decision  is  apparent  on  the 
face  of  the  decree  or  order  appealed  from. 

Where  a  bill  to  restrain  an  alleged  infringe- 
ment of  a  copyright  is  retained  at  the  hearing, 
with  liberty  to  the  plaintiff  to  briuff  an  action, 
and  the  action  is  accordingly  brought  and  fails, 
it  is  of  course  that  the  bill  should  be  dismissed 
liHth  costs,  and  therefore,  if  dismissed  without 
costs,  it  is  error  on  the  face  of  the  decree. 
Chappell  V.  Purdag,  2  Phill.  227. 


terested  in  a  testator's  estate  employed  counsel 
to  attend  for  him  before  the  Maeter  on  a  ques* 
tion  as  to  the  propriety  of  aUowing  certaia 
items  in  the  executor's  charge :  ife/ef,  notwitfa. 
standing  the  question  was  one  of  considerable 
difficulty,  that  the  expenses  of  employing 
counsel  ought  not  to  be  allowed  in  taxing  costs 
as  between  party  and  party.  JR^wttv.  Ntekoiis, 
15  Simvl51.  ^  /  /   * 

CoiUrilnUion  to  costs, --The  usoal'^  direcfion 
in  decrees  in  creditors'  suits  that  the  creditors 
shall,  before  they  are  admitted,  contribute  their 
proportion  to  the  expenses  of  the  suit,  does  not 
prevent  the  court,  on  further  directions,  if  the 
case  warrants  it,  from  ordering  the  plaintiff  to 
pay  all  the  costs  of  the  suit.  But  if  the  suit  be 
anything  more  than  a  mere  creditors'  suit,  the 
direction  for  contribution  ought  to  be  limited 
to  the  costs  of  that  part  of  the  suit  in  which  all 
the  creditors  have  a  common  interest  with  the 
plaintiffs.    Dunning  v.  fli«hfir2Thffl.  294. 

DISCOVERY. 

1.  12M  Order  of  Mag,  1845. 
covery  is  not  within  the  12th  ^^x*^  ^».  ^.../, 
1845,  unless  it  be  a  cross  bill  in  aid  of  a  de- 
fence to  an  original  bill.     Heming  v.  DmgwH, 
2  Phill-  212. 

2.  A  defendant  to  a  bill  for  discovery  and  to 
perpetuate  the  testimony  of  witnesses  is  entitled 
to  his  costs  of  the  discoverg,  although  he  has 
examined  witnesses  in  chief.  Skrine  v.  PowtU, 
15  Sim.  81. 


Abillofdis- 

le  12th  Order  of  May, 


.      .  CONTEMPT. 

Receiver. — ^After  a  petition  has  stood  over  at 
the  request  of  the  respondent's  counsel,  for  his 
convenience,  the  petitioner  incurred  a  contempt 
which  he  had  not  cleared  when  the  petition 
came  on  again  :  Held,  that  he  was  nevertheless 
entitled  to  oe  heard. 

A  receiver  who,  without  the  sanction  of  the 
court,  defends  an  action  brought  against  him 
by  a  party  to  the  cause,  is  not  on  that  account 
disentitled  to  the  assistance  of  the  court  in 
recovering  from  such  party  the  extra  costs  of 
the  action,  although,  if  his  defence  had  failed, 
he  would  not  under  such  circumstances  have 
been  entitled  to  reimbursement.  Bristowey. 
Needham,  2  Phill.  190. 

CONTRIBUTION. 

See  Creditor's  Suit. 

COUNSEL. 

1.  Short'hand  writers.— On  the  taxation  of 
costs  as  between  party  and  party,  a  special  fee 
to.counsel;  a  fee  to  a  second  leading  counsel  5 
lees  for  more  than  one  consultation;  and  a 
charge  for  short-hand  writer's  notes,  were  dis- 
avowed. SenUfle,  NickeUv.  Haslam,oymnled. 
Smuh  V.  lifingham,  34  L.  O.  202.. 

2.  New  orders.^ A  party  beneficially  in 


DISMISSAL   FOR  WANT   OF   PROSECUTION. 

General  orders. — Order  to  amenrf.— Under 
the  Orders  of  Mav,  1845,  in  a  case  where  there 
are  several  defendants,  any  one  of  tisem  may 
move  to  dismiss  for  want  of  prosecution  at  the 
expiration  of  four  weeks  after  his  answer  is 
deemed  sufficient,  provided  the  plamuff  has 
since  taken  no  step,  and  although  his  co-de- 
fendants may  not  have  put  in  their  answer; 
but  an  order  to  amend  obtained  and  served 
after  the  notice  of  motion  and  before  its  hearing 
is,  under  ordinal^  circumstances,  an  answer 
to  the  motion  to  dismiss,  but  the  plaintiff  hav- 
ing by  such  means  intercepted  the  defendant's 
right,  must  pay  the  costs  of^the  motion.  Lester 
V.  Archdale,  9  Beav.  156. 

See  Appeal  for  Costs:  Fraud:  Specific  P«r- 
formance. 

EJECTMENT. 

1  ^  2  Vict.  c.  110,  s.  18.— In  an  action  of 
eiectment  in  which  a  verdict  was  found  for  the 
aefendant,  costs  taxed,  and  the  Master's  alio* 
catur  for  the  amount  indorsed  on  the  consent 
rule,  which  was  served  on  the  attorney  for  the 
lessors  of  the  plaintiff,  and  the  amount  not 
being  paid  on  demand  made  on  one  of  the 
lessors  of  the  plaintiff,  the  defendant  issued  a 
writ  oi  fieri  facias. 

Held,  this  was  an  order  for  the  payment  of 

costs  under  the  1  &  2  Vict.  c.  110,  s.  18,  and 

the  court  dischaiged  a  rule  obtainod  for  the 

f  purpose  of  setting  aside  the  writ  ^or  irr^- 
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laritv.  Doe  dem^HemniMg  and  others  y^Barratt, 
M  L.  O.  251. 


BRROB. 

See  Amendment, 

BXBCUTOB. 

Representative  of  insolvent  executor, — The 
repfmentathre  of  a  defaulting  executor  fully 
acoountiiii^,  is  entitled  to  drauct  bis  costs  of 
suit  out  of  the  assets,  though  they  may  be  in- 
6a£Eicient  to  repay  the  breach  of  trust.  Haldenby 
T.  Spqforth,  9  Beay.  195. 

See  Petition  for  Costs. 

rBAUD. 

Dismissal, — Observations  as  to  the  legal  and 
eouitable  right  of  parties  to  bar  known  existing 
aaverse  claims  hj  fine  and  non-claim.  If  in 
krying  a  fine  a  direct  fraud  is  practised,  this 
court  has  undoubted  jurisdiction  to  give  retief, 
hot  the  mere  foct  that  a  party  levying  a  fine 
has  good  reason  to  believe  that  if  he  did  not  do 
so  an  adverse  claim  might  or  would  be  esta- 
blished against  him,  has  never  been  considered 
as  sufficient  evidence  of  a  gross  fraud  to  induce 
this  court  to  grant  relief. 

An  estate  was  settled  on  husband  and  wife 
for  life,  with  a  limitation  to  their  issue,  and  in 
default  a  power  of  appointment  was  given  to 
the  wife.  There  was  one  child  only  of  the 
marriage,  who  died  an  infant.  The  wife  sur- 
vived her  husband,  and  appointed  the  estate  to 
G.  D.  F.,  who  was  the  releasee  to  uses,  and 
had  possession  of  the  settlement.  G.  D.  JP., 
shortly  after  the  wife's  deaths  made  a  feoffment 
and  levied  a  fine  with  proclamations.  After 
the  expiration  of  five  years,  the  heir  of  the  child 
claimed  the  estate,  insisting  tfiat  under  the 
terms  of  the  settlement  the  child*took  the  estate 
in  fee,  and  that  the  power  of  appointment  had 
never  arisen.  He  filed  a  bill  against  6.  D.  F. 
to  avoid  the  fine,  alleginff  that  it  had  been 
levied  with  the  full  knowledge  of  the  plaintiff's 
lififhts,  and  with  a  fraudulent  view  to  oar  them. 
iMd^  that  the  act  of  G.  D.  F.  did  not  con- 
stitute a  fraud ;  that  G.  D.  F.  stood  in  no 
fiduoaiy  relation  towards  the  plaintiff;  and  the 
bin  was  dismissed  with  costs. 

Where  a  plaintiff  imputes  personal  fraud 
which  is  not  proved,  it  is  a  reason  for  awarding 
costs  afpdnst  him  on  the  dismissal  of  his  bill. 
Ijaagle$  v.  Fisher^  9  Beav.  90. 

INTBBLOCUTOBY  APPLICATIONS. 

45M  Order  of  May,  1845.— After  the  filing 
of  a  biD,  plaintiff  gave  notice  of  motion  for  an 
injunction,  which  motion,  at  request  of  defend- 
ants, stood  over;  in  the  mean  time  defendants 
filed  a  demurrer,  which  was  over-ruled,  but,  on 

re^  adlowed.  Plaintiff  being  ordered  to  pay 
co0ts  of  the  demurrer  and  the  costs  of  the 
suit.  Held,  that  the  defendants  were  not  en- 
titled to  the  costs  incurred  by  them  in  prepar- 
ing to  renst  the  motion.  Finden  v.  Stephens, 
36  L.  O.  35. 

MOBTOAOB. 

AjsngmmnU  qf  dAt^-^Deeree  by  consent  on 


motion. — A  bill  filed  for  redemption  of  a  mort- 
gage, and  an  ini  unction  to  restrain  a  sale  under 
a  power  allegea  to  have  been  fraudulently  in- 
serted in  the  deed,  contained  various  charges  of 
oppression  and  misconduct  against  the  defend- 
ant, on  the  ground  of  which  it  prayed,  that  he 
might  pay  the  costs  of  the  suit. 

On  a  motion  for  an  injunction  supported  by 
affidavits  of  those  charges,  the  defendant  sub- 
mitted to  an  immediate  account,  the  plaintiff 
undertaking  to  pay  what  should  be  found  due, 
and  further  directions  and  costs  were  reserved : 
Held,  on  a  subsequent  hearing  of  the  cause 
for  further  directions,  that  the  affidavits  filed 
on  the  former  occasion  could  not  be  read,  the 
first  order  having  shutout  all  the  merits  except 
the  account,  ana  an  order  giving  the  plaintiff 
the  costs  of  th''  suit  on  the  ground  of  those 
affiuavits,  was  on  appeal  dismissed,  and  the  de- 
fendant was  allowed  his  costs  according  to  the 
ordinary  rule.  DuM^on  v.  Patterson,  2  Phill. 
341. 

MOTION. 

1.  Beservaiion  of  costs.— H  the  costs  of' a 
motion  are  reserved  until  the  hearing,  and  at 
the  hearing  no  motion  is  made  as  to  those  costs, 
but  the  costs  of  the  suit  are  reserved  tmtil  ths 
hearing  for  further  directions,  that  reservation 
does  not  include  the  costs  of  the  motion,  and 
consequently,  the  court  can  make  no  order ' 
respecting  tnem.  Gardner  y.MarzhaU,  14  Sim.  ' 
575. 

2.  The  costs  of  an  abandoned  motion  in  sup- 
port of  which  the  party  has  given  notice  of  his 
intention  to  read  an  affidavit  previously  filed 
in  the  cause,  are  only  40«.  Green  v.  3fearef ; 
14  Sim.  526. 

PETITION   FOB  COSTS. 

Priority  of  executor^s  costs  when  found  sufi* 
dent. — ^Whether  it  is  regular  to  present  a  pe- 
tition to  come  on  with  the  cause  on  fdrther  di- 
rections, for  the  purpose  of  statinff  circum- 
stances occurring  since  the  filing  of  the  bill, 
with  a  view  only  to  the  adjudication  of  the  costs 
of  suit :  Semble,  not. 

Where  the  fund  is  deficient,  the  executor's 
costs  of  an  administration  suit  are  paid  there- 
out in  priority  of  the  other  parties.  Tontner  v. 
Dancey,  9  Beav.  339. 

PBOCBBDING  FOB  COSTS. 

Where  a  suit  was  prolonged  for  the  sake  of 
the  costs,  after  the  question  in  dispute  between 
the  parties  had  in  effect  been  decided,  the  court 
refused  to  give  costs  on  either  side,  bttley  v. 
Gray,  35  L.  O.  9. 

BBCBIVBB. 

An  adverse  application  was  made  against  a 
receiver  by  a  party  to  the  cause,  which  was  re- 
fused with  costs.  The  applicant  being  whoUy 
unable  to  pay  the  costs :  Held,  that  the  re- 
ceiver was  entitled  to  be  indemnified  and  have 
his  costs,  as  between  solicitor  and  client,  out  of 
the  fund  in  hand  belonging  to  incmnbrancert. 
Courand  v.  Hawner,  9  Beav.  3. 

800  Contempt. 


too 
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RCHSARIirO. 


An  ordflr  for  rahetring  was  diachirgad  with 
CQSta,  but  in  the  mean  time  the  cause  had  be 
let  dbwn  and  bnefr  ddiTered :  HM,  that  the 
costs  thereof  could  not  be  included  in  the 
order,  and  could  only  be  given  on  a  rehearing, 
onnxn  special  applicatioai  Dmmipori  y*  Stitf- 
fifi  9  Bear.  106. 

RVnkIN»R,   SnBOXAL. 

Held,  that  in  taxing  the  costs  oC  a.  suit  which 
were  to  be  paid  by  the  defendant,  a  special  re- 
tainer paid  by  the  plaintiff  to  ike  Attomev* 
General,  who  did  not  actoally  practise  in  tne 
Court  of  Chancery,  ought  to  be  allowed,  al- 
Aough  there  were  no  special  circumstancea 
whidi  rendered  the  en^loyment  of  the  Ajttor- 
ney-General  necessary.  mckoJs  v^  Hoikm,  15 
Sun.  49. 

miOUBIVY   VOB  GOSTa. 

A  plaintiff,  whose  residence  was  correctly 

.  /  stated  in  the  bill,  ordered  to  give  security  for 

/  '    costs,  because  he  had  frequently  chan^d  his 

/  /    place  of  abode  since  the  bill  was  filed.    Player 

'     ▼.  Andenon,  15  Sim.  104. 

Case  oitad  in  tbe  jad^ent :  Calvert  v.  ]>ay,  f 
Xean*  &  Coll.  £q.  Ex.  217. 

SHORT-HAND  WRITER'S   NOTES. 

SeeCoiMfel. 

SPECIFIC  PERFORMANCE. 

Di$im$MU. — ^Where  s  bill  for  specific  perform 
mance  is  filed  by  a  purchaser,  and  it  tarns  out 
that  the  vendor  cannot  make  a  good  title,  the 
bill  is  dismissed,  but  without  costs.  MMem 
V.  Fysm,  9  Beav.  347. 

STAYING  TRIAL, 

An  application  to  stay  the  trial  of  an  tssoe 
for  the  purpose  of  obtaming  further  evidence 
pnefused  wi^  costs  under  the  circumstances. 
Margrave  v.  Harffrcme,  9  Beav.  153. 

TRUSTEE. 

1.  A.  assigned  leaseholds  to  B.  in  considera* 
tion  of  400/.  stated  to  have  been  paid  to  him  by 
fi.  On  the  next  day  B.  executed  a  deed  de- 
claring himself  to  be  a  trustee  of  the  leaseholds 
for  A/B  wife.  The  deeds  were  afterwards  de- 
clared to  be  fraudulent  and  void  as  against  A/b 
creditors,  and  the  court  refused  to  give  JB.  his 
costs,  becauss  the  declaration  of  trust  recited 
falsely  that  the  400/.  was  the  separate  property 
of  AJb  wife,  and  that  B.  had  received  it  from 
her,  and  B.  had  signed  a  receipt  for  it.  Twr^ 
qmnd  v.  Knight,  14  Sim.  643. 

2.  Lunatic,— M^nienonee. —  Costs  of  cross 
ami, — If  a  trustee  be  sued  in  Chancery  for  an 
account,  and  it  appears  that  he  has  properly 
expended  sums  of  money  for  the  protection  and 
safety,  or  for  the  maintenance  and  support  of 
his  cestui  que  trust,  at  a  time  when  he,  though 
adult,  was  incapable  of  taking  care  of  himsd/,, 
the  court  will  allow  him  credit  in  account  for 
such  sums  of  meney. 

A  bill  may  be  filed  in  the  name  of  a  person 


alleged  to  be  of'  WMnrnd  nbd,  tiMrask  M 
found  so  by  inquisition,  by  anv  one  pxoRMin(f 
to  be  his  next  niend,  and  sucn  a  person  may 
be  sued  as  a  defendant,  and  the  couit  Uwn 
appoints  a  ffuardian  to  answer  for  him.  In 
such  cases  the  court  impoaes  dl  the  restrunts 
of  infancy,  and  the  paH^  is  bound  by  the  acts 
of  the  guardian  aoappouted.  Theooorthariag 
pro(ier  evidence  tlwt  they  are  incapable  of  jnh 
tectum  their  own  intarasts*  treats  tbam  m 
infiuifts,  or  as  insane^  though  noifowid  so  bf 
inquisition,  and  being  4tttiafied  that  their  next 
friend  or  guardian  pays  proper  attmrimto 
their  interests,  and  middng  dl  necesniy  in- 
quiries to  ascertain  their  rights  and  what  ii 
benefidal  to  them,  or,  if  naoesaary,  ^ntlnif 
that  a  commiasion  may  be  applied  for,  alto* 
mateiy  dealawith  their  rights  and  propsty  m 
justice  may  requires 

A  contract  may  be  implied  in  favour  of  t 
person  who  has  supplied  apemon  of  rauosBd 
mind,  though  not  ao  found  by  inqutsition,  ivitk 
necessaries^  or  has  provided  him  with  proper 
protection  and  supporU— ^Semd^s. 

Jurisdiction  of  the  court  to  interisre  for  tU 
protection  of  a  lunatic  not  found  so  by  inquisi- 


An  executor  was  allowed,  under  the  dream- 
stances,  the  costs  of  a  cross  cause  for  admims- 
tration  of  the  estate  instituted  by  him  sgaisit 
his  ceatwi  qm  trust*  Nelson  v.  DwMmU, 
Dugkcombe  v.  NeUo»t  9  Beav.  211. 

CsM  cited  in  the  judgmeat :  Sherwood  r .  Sandflr- 
son^l9  Ves.S80. 

3.  Separate  appearance^^Tnutees  appesred 
separately.  One  lived  in  a  distant  part  of  tiie 
country.  The  court  declined  making  any 
special  order  as  to  costs.  WUes  v.  Cooper,  9 
Beav.  298. 

4.  Separate  OMiwr.— Where  a  bill  was  filed 
on  behalf  of  an  infant  against  trustees  for  main- 
tenance, and  one  of  the  trustees  being  at  vaii- 
ance  with  the  other,  employed  a  different  soli- 
citor and  answered  separately:  HeH that^ 
costs  of  so  doing  could  not  be  aUowed  him. 
Webb  V.  Webb,  36  L.  O.  116. 

TWO   SUITS. 

1.  Proceeding  after  notice  of  cfccree.— If  the 
decree  in  one  of  two  suite  will  efifect  the  object 
of  the  other,  the  proceedings  in  the  latter  ma 
be  stayed,  but  the  party  moving  is  not  entitled 
to  his  costs  from  the  party  restrained,  and  who 
has  notice  merely  of  the  decree.  Lewis  v. 
Darner,  34  L.  O.  300. 

2.  Same  object  —  Stafimg  proeeeduigs  ^  ^ 
party  prosecuting  a  suit  after  notice  of  a 
decree  in  another  suit,  under  which  he  may 
obtain  all  the  relief  which  he  sedks  in  his  own, 
may  be  refused  his  costs  of  an  application  to 
stop  proceedings,  but  it  is  contrary  to  the  prao* 
tice  to  order  him  to  pay  such  costs. 

Such  apptication  may  be  made  by  the  piaiD" 
tiff  in  the  suit  in  which  the  decree  has  been 
made,  if  he  have  an  interest  in  staying  the  pro* 
ceedings,  as  well  as  by  the  defendant,  although 
such  plaintiff  be  not  a  party  to  the  other  suit. 
Barl  of  PortarKngton  v.  Darner,  2  PhilL  262. 
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"  Quod  magis  ad  Noe 
Pertinet,  et  ofisdre  malum  est,  agitamus." 

HORAT. 


PWVATE  ARRANGEMENTS 

BETWEEN 

DEBTORS  AND  CREDITORS, 

Ws  are  not  blind  to  the  imperfections  of 
the  Bankrapicy  laws,  ag^avated  as  they 
We  been  by  preposteroue  and  ill-considered 
changes,  nor  are  we  pecoliarly  enamoured 
with  the  machinery  hj,  or  die  mode  in 
whicfay  this  branch  of  the  lawis  administered.  I 

Defectire  as  the  system  is,  however,  we  i  custom.  Why  should  tradesmen  pf  this 
concur  with  those  who  insist ,  it  affords  in ,  description  be  placed  in  a  mof^  AdyanAa- 
geoend  a  more  satisfactory  assurance  that  geous  position  than  tmde  cr^ditors^  «QB^e 
creditors  will  obtain  that  to  which  they  are  |  of  whom  might  have  had  no  other  cgmiiec- 
undoubtedly  entitled, — ^the  equal  distribu- .  tion  with  the  bankrupt,  th#a,ttio^islWtune 
tioD  of  all  tbe  effects  possessed  by  a  bank-  j  of  holding  one  of  hb  di^oooared  tuio^t- 
mpt  at  the  time  of  hijs  bankruptcy,  than  ances,  received  in  the  ordinary  course  ^f 
caa  be  secured  by  any  private  arrangement. ,  business  ?  It  is  imp«ii)Sible;t|[|  siigge^st  ofkj 
We  are  quite  aware  that  this  view  was  not '  good  reason  why,  ,m  bij(rvK9Qn  ^redilojrs, 
popular  in  tbe  oity  cmly  a  short  time  since, ;  Uiose  of  one  class  >s)ap^  be  pre^ed^  to 
ud  am  not-  sorry  to  find  the  creditors  of,  another  after  thifi  lasbiopp,.     ].ti|if^.be[-«Md, 


a  certain  position  in  society,  that  those  who 
supplied  his  household,  his  grocer,  and 
tailor,  and  wine  mecchanty  should  not  be 
losers  by  his  unsuccessful  speculations.  Is 
it  just,  however,  that  they  should  fare  so 
very  much  better  than  his  trade  creditors  ? 
It  is  quite  possible,  the  bankrupt  merchant 
may  have  dealt,  with  the  tradesmen  who 
supplied  his  house  for  many  years,  paid 
them  puDCtnaUy^  and  that  they  havereaUzed 
a  good  round  sum  by  way  of  profit  from  his 


insolvent  houses,  great  and  small*  rapidly 
coming  round  to  our  opinion.  This  new 
ftmgkd  system  of  winding  up  the  affairs  of 
bankrapt  houses,  under  a  deed  of  inspection, 
j^  at  die  best,  nothing  more  than  a  plan 
for  distributing  assets,  without  any  iuvesti- 
gstioEi,  and  m  nine  oases  out  of  ten  is 
foonded  upon  an  objectionable  basis. 

It  is  uniformly  resolved  in  the  first  instance, 
that  small  creditors —that  is  to  say,  creditors 
to  the  extent  of  50/.  or  100/.,  as  the  case  may 
be,  should  be  paid  in  full.  Under  this  re- 
solution tbe  domestic  creditors  of  the  bankr 
mpt  receive  2€«.  in  the  pound  at  the  ^9^^- 
peuae  of  his  trade  creditors.  No  doubt,  it 
is  extremdy  gratefid  ta  the  feeliv^  of  i 


that  upon  the  /^uEtpensitfm  j^  fP^l^  <bou«ea, 
it  is  generally  found  the.;i^ggr€|gato  su^i 
payable  to  doHf^eilU^  or^di^i^s  is  fx>9>jiara- 
tively  insignifiiQai^t,  J[f  tl^  ^c^^  be  $0|  tl^e 
arrangeuiiqtit  by  VKmh*thii9.Qljm<^.Greditovs 
are  paid  ii^.  i^lly  <  4M;d  -  otbi^m,  paid  o^ly  a 
small  di^d«nd,  is  AOt.tW  h^  -^l^^ip^abie 

in  pr,i«cip^, .1  ,   ., 

hjmy  b^  ftf^,a#iitM,  l^^mQr^r,  that 
tbi^  is  n^  tb^^i^aftesi  o^eotion  to  ^he 
pmj^i^  ,a»7aQ|l^m=^9t^Mi  fbfif i^  JM%  bi»§n 
so  much  atesi^ted  tOh  -  Xbo|0i#nrai)g^^.nts 
.afford,  abujo^i^t :  opportmiti^  |»r  the!  ex- 
mim  qC  idfflt^ritjTj  s^»A  n^nngeni^nty  on 
;tbQtp^t  ,^!^lM«ie}wk^Jii«rffit)^1^Wfff  and 
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penon  wbo  bMbesa  anoostomed  t<^4Mfiffll4  (|%ti    <teefi>iMwW4hc^#|^>^//r^u^tly 
to  be  aUe  to  ODiaiiaat MhmmV^i  ,«d«»i|ii4)it|i|fiV.'l^ 
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tageoos  to  the  daunant  and  the  alleged 
debtor,  thoogb  very  little  to  the  benefit  of 
the  insolvent  trader's  estate.  It  is  con- 
stantly thrown  out  as  an  inducement  to 
creditors,  to  accept  a  proposed  composition, 
that  there  are  ante-nuptial  or  post-nuptial 
settlements,  or  debts  due  to  relatiTes,  who, 
in  consideration  of  the  proposed  arrange- 
ment, are  willing  magnanimously  to  rehn- 
quish  the  securities  to  which  they  are  alleged 
to  be  entitled,  and  to  share  equally  with 
the  unsecured  creditors^  whatever  the 
bankrupt's  estate  may  yield.  Lord  Eldon 
used  to  say,  that  the  claims  of  relations  on 
a  bankrupt's  estate  were,  either  the  best  or 
the  worst,  the  most  meritorious  or  the 
most  suspicious,  of  all  claims.  When  a 
trader  is  in  difficulty  or  embarrassment, 
and  has  affluent  relatives,  nothing  is  more 
natural  than  that  he  should  seek  assistance 
from  them,  and  when  advances  are  made 
by  friends  to  assist  a  strugghng  trader, 
nothing  can  be  more  equitable  than  that 
those  who,  generously  and  confidingly, 
administered  to  his  necessities,  should  be 
reimbursed  rateably  with  other  creditors  as 
far  as  his  estate  will  admit.  On  the  other 
hand,  nothing  is  more  common  than  for  a 
trader  in  embarrassed  circumstances,  to 
enter  into  leeal  obligations  to  those  to  whom 
he  has  really  incurred  no  pecimiary  ob- 
ligations, with  the  fraudulent  purpose  of 
protecting  himself  from  the  just  conse- 
quences of  reckless  extravagance  or  impro- 
vident trading.  The  court  of  bankruptcy, 
whatever  its  other  defects  may  be,  affords 
means  for  probing  and  investigating  the 
thousand  fraudulent  transactions  unprinci- 
pled men  in  embarrassed  circumstances 
resort  to,  which  means  are  voluntarily  aban- 
doned by  creditors,  who  rely  on  the  in- 
terested statements  of  accountants  hired  by 
insolvent  firms,  in  preference  to  the  pro- 
tection which  the  established  tribunals  of  the 
country  affords. 

We  have  already  endeavoured  to  combat 
an  impression  which  pr^aills  extensively, 
that  the  affairs  of  an  insolvent  firm  may  be 
wound  up  under  private  inspection,  at  a 
much  less  expense,  than  the  estate  of  the 
same  firm  could  be  administered  under  a 
fiat  in  bankrupty.  Our  conviction  that  this 
view  is  erroneous,  has  been  fortified  by  a 
communication  from  a  correspondent  whose 
experience  and  knowledge  of  the  subject 
gives  deserved  weight  to  his  opinion.  (See 
ante^  p.  111.)  As  the  remarks  already 
hazarded  on  this  part  of  the  subject,  do  not 
seem  to  have  been  sufficiently  explicit,  we 
may  be  excused  for  discussiujK  the  matter 
somewhat  in  detail.    Many  of  the  expenses 


consequent  upon  the  winding  up  of  an  in- 
solvent estate  under  a  fiat  in  bankruptcy, 
must  also  be  incurred  when  the  affairs  of  a 
firm  which  has  stopped  payment  are  to  be 
wound  up  under  the  superintendence  of 
inspectors.     In  both  cases  professional  ser- 
vices must  be  obtained  and  remunerated. 
In  the  one  event  the  solicitor's  bill  is  ine- 
vitably subjected  to  taxation,  in  the  other, 
the  solicitor's  charges  are  not  necessarily 
subjected  to  any  revision  of  the  kind.    So 
likewise  with  respect  to  the  accountant's 
charges.     In  bankruptcy  those  charges  are 
specifically  required,  by  a  provision  of  the 
statute  5  and  6  Vict.  c.  122,  s.  83,  to  be 
subjected  to  the  taxing  officer's  opinion. 
Under  private  arrangements,  the  accountant 
charges  what  he  thinks  reasonable  and  fair, 
under  the  circumstances,  and  there  are  no 
means    by  which  those    charges  can  be 
brought  under  the  revision  of  any  oubhc 
officer.     The  debts  and  assets  are  collected 
and  realized  under  a  fiat  at  much  less  ex- 
pense than  by  any  other  mode  of  procedure, 
as  the  Court  of  Bankruptcy  exercises^a  com- 
pulsory power  of  enforcing  the  admission  of 
debts  due  to  bankrupts'  estates,  which  is 
singularly  efficacious  and  economical.    The 
court  fees,  and  the  remuneration  to  which 
the  official  assignee  is  entitled,  are  items  of 
expense  peculiar  to  the  proceediiigs  in  bank- 
ruptcy, and  are  generally  pointed  out  as  a 
sufficient    ground    for  recommending  the 
avoidance  of  a  resort  to  that  tribunal,  in 
cases  where  the  assets  are  expected  to  be 
considerable.     Now,  it  so  happens,  as  we 
have  already  remarked,  that  these  charges, 
the  enormity  of  which  are  so  often  insisted 
upon,  operate  much  less  objectionably  when 
there  is  a  considerable  estate  to  distribute. 
The  court  fees,  which  vary  from  50^.  to  60/., 
although  most  oppressive  when  the  estate 
is  trifling,  are  really  a  matter  of  compara- 
tively small  importance  when  viewed  in  re- 
ference to  a  large  estate.     Upon  an  estate 
producing  5000/.,   for  instance,  the  court 
fees  would  probably  not  exceed  2L  percent., 
and  in  no  case  could  amount  to  above  3/.  per 
cent.     Assuming  the  average  to  be  two  and 
a  half  per  cent.,  which  is  rather  above  the 
mark,  the  creditor  in  such  a  case  would 
receive    19*.     6 J.,    instead   of    20*.    ^o^ 
every  pound    to  be  distributed.     If  the 
estate  realized  10000/.,  however,  the  court 
fees  would  only  cause  a  reduction  of  Sd.  in 
the  pound,  and  so  in  proportion  as  the  dis- 
tributable estate  increased  in  amount.  The 
same  observation  is  applicable  to  the  remu- 
neration payable  to  the  official  assignees.  As 
alreadyremarked,with  anunaccountabledisre 
gard  to  umformityi]  the  commissbnen  have  es 
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Ubiished  a  different  scale  of  remuneration  in 
each  of  the  six  metropolitan  courts !  The 
general  result,  however,  we  have  reason  to 
know,  is  very  much  the  same  in  all  the 
courts.  The  official  assignee  receives,  upon 
an  average  of  twelve  months,  upon  all  the 
bankruptcies  allotted  to  him,  about  two* 
and-a-half  per  cent.,  but  his  remuneration, 
when  the  sum  to  be  divided  amongst  credi- 
tors amounts  to  25,000/.,  does  not  exceed 
one  per  cent.,  which  is  somewhat  less  than 
2|^.  in  the  pound,  upon  the  sum  to  be  dis- 
tributed amongst  the  creditors.  There  are 
iew  eases  of  commercial  failure,  we  appre- 
hend, in  which  the  superintendence  and 
control  of  an  able  man  of  business,  uncon- 
nected with  the  parties,  and  placed  by  his 
position  above  suspicion,  is  not  cheaply 
purdiased  by  such  an  outlay.  If  the  assets 
oould  be  as  well  and  as  cheaply  distributed 
under  a  private  arrangement,  as.  through 
the  instrumentality  of  the  Court  of  Bank- 
ruptcy, which  we  greatly  doubt,  the  facili- 
ties which  the  latter  affords  for  the  inves- 
tigation and  discovery  of  fraud,  renders  it 
deddedly  preferable,  and  more  advantageous 
to  creditors.  In  a  word,  justice  can  only 
be  administered  in  such  cases  through  the 
instrumentality  of  a  public  tribunal,  and 
the  attention  of  the  profession  and  the  pub 
lie  cannot  be  more  usefully  directed  than  to 
the  subject  of  the  bankruptcy  laws  and  their 
effective  administration. 

ADMISSIBILITY  OF  EVIDENCE  TO 
EXPLAIN  GUARANTEE. 


In  a  recent  number,*  when  discussing  the 
form  and  effect  of  a  Guarantee,  we  took 
occasion  to  remark,  how  frequently  this 
description  of  security  turned  out  worthless, 
from  the  defective  constniction  of  the  in- 
strument. A  case  has  been  subsequently 
reported  ^  which  indicates  a  disposition,  on 
iM  part  of  the  common  law  judges,  to  ex- 
tend and  give  effect  to  the  equitable  prin- 
c^Ie  of  construction,  that  an  instrument 
amb^ous  in  its  terms  may  be  explained  by 
parol  evidence. 

In  the  case  under  consideration,  the 
gpoarantee  was  in  these  terms :  "  In  con- 
aideration  of  your  having,  this  day,  ad- 
Yueed  to  our  client,  Mr.  V.  D.,  of,  &c., 
750IL,  aecored  by  his  warrant  of  attorney, 
pi^rable  on  the  22nd  August  next,  we  here- 
hr  jointly  and  severally  undertake  to  pay 
the  same  on  default,  &c.  Dated,  &c.,  Swan 
&  M.**    An  action  having  been  brought  on 


•  Vol  34,  p.  433. 
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this  instrument,  it  was  contended  dii'^Hte 
trial,  that  the  guarantee  referred  to  a  past 
consideration,  and  that  an  action  could  not 
be  maintained  on  it,  as  for  a  future  (^« 
sideration.  On  the  other  side  it  was  sub- 
mitted, that  the  ambieuity  was  latent  md 
might  be  explained  by  parol  evidence. 
The  question  came  before  the  Court  of  Ex- 
chequer upon  a  rule  to  set  aside  a  VeMct 
taken  for  the  plaintiff,  and  enter  a  noninit ; 
it  being  conceded  in  the  argument,  that,  if 
the  defendant's  undertaking  was  in  consi- 
deration of  past  advances,  the  plaintiff  iiyis 
to  be  nonsuited,  but  if.it  was  in  coiMidaDi- 
tion  of  future  advances,  he  was  to  retain  Ms 
verdict.  .;■  -^i^ 

The  court,  in  givmg  judgment,  proee^SM 
on  the  principle,  that  in  the  case  of)  a 
guarantee,  as  of  a  will,  the  circuixxstaujiJBs 
under  which  the  document  was  execuited 
may  be  looked  at,  not  to  make  the  docu- 
ment, but  to  show  its  constructioa ;  :not;to 
contiadict  it,  but  to  enable  the  court  to  read 
it  properly.  The  words  "  this  day,"  1»  Hie 
guarantee,  might  mean  any  part  of  the  81^. 
"Having  advanced"  might  mean  **^(hfil 
have  this  day  advanced."  Evidence  of  the 
time  of  the  advance  was,  thereforcApropf^y 
received,  and  from  this  evidence  i^.  ap- 
peared that  the  guarantee  was  madeiOtowl- 
taneously  with'uie  advance  of  money  >by 
the  plaintiff  to  the  party  whose  debtwiu 
guaranteed.  By  taking  the  facts  of-'the 
case,  and  applying  the  rules  df  'commbn 
sense  to  them,  the  true  meaning  of  the 
parties  was  arrived  at,  without  contradict- 
ing the  instrument.  If  the  advance  Itnd 
been  stated  to  be  made  "  yesterday,"  eri- 
dence  could  not  be  adduced  to  show  that 
the  parties  meant  "  to-day ;"  but  as  *'  this 
day"  might  mean  either  a  future  or  a  past 
period  of  the  day,  the  evidence  of  the  thhe 
of  advance  was  jproperly  received.  '  Tbe 
barons,  in  delivermg  their  judgipeiits,  i^e- 
ferred  to  the  cases  of  Haiffhy^,  Srooii,^ 
Butcher  v.  Stuart^^  and  Farmer  v.  Momft/" 
as  governing  authorities,  and  Air.  Baion 
Parke  remarked,  that  in  the  former  cttte, 
where  the  words  were,  "  in  consideration' t>f 
your  being  in  advance**  Lord  Abinger ^W« 
correctly  reported  to  have  said,  that  there 
was  "in  the  guarantee  an  ambiguity  which 
might  be  explained  by  evident."  Up^n 
these  considerations,  the  court  sefoacd;:io 
disturb  the  verdict  for  the  j^aimiffi*  and  in 
effect  maintained  the  sufficiency  of '  t9ie 
guarantee.  *    " 


\  10  Ad  &  El.  309 ;  4  Per  if  D..  291^  a,  c., 

*  U  Mees.  &  W.  857.  \     : 

•  16  Law  Jour.  391,  a  B.'^"'"*         *" 

K  2 


^te  ^IoMm  4f  «^*^ '^^n^'"  ^  ^  ^^- 


dHEW  STATUTES  £FFBCTIN«  ALTEBJU 
nr.ii  I       yiONS  IN  THE  LAW. 

Ku'lA:  ^ 

^ff^T^tOL   TIMB    FOB    MAKING     RAIIiWAYB. 

I  ,  11  Vict.  c.  3. 

Ijim  M  to  owe  fmthar  time  for  making  certain 
.,..,(  raUvM/^e.    {20th  December  1S47.) 
. ;  l4«  Aci/ioay  cmnf^emee  wtay  upf^  to  commie' 
t^iAii^  4)f  railways  for  extension  qf  time  for 
,pm^ekase  oflands^  SfC. — ^Whereas  divers  acts  of 
vpajr&iineDt  have  been  passed  for  making  rail- 
^'iv^ye,'  aad  in  such  acts  respectively  certain 
peH(^dfir  of  time  are  limited  within  wnicli  Oidy 
-^kponers  lihereby  granted,  wlietber  for  making 
Am  viflways  or  for  the  compulsory  purchase  of 
iAk'hada  therein  referred  to,  can  oe  lawftj^y 
exercised :  and  whereas  it  is  expedient  that  in 
)  ME4iH»«ase8  further  time  be  granted  for  the  pur- 
.pofb^s  .aforesaid ;  be  it  enacted  by  the  Queen's 
most,  excellent  Majesty,  by  and  with  the  advice 
and'  consent  of  the'  Lords  spiritual  and  tem- 
po!^, atid  Commons,  inthispresetit  parliament 
ttsstentbled;  and  by  the  authority  of  the  same, 
ifiM'if  any  railway  company,  or  peraoo  autho- 
'mwt^hf^Kaf  act  or  »;t8  of  ParliamjODt  to  con- 
.>llriiC[t  tk,  vailway  or  any  works  conpeeted  with  a 
^pfftn^^i  ^  to  purchase  lands  for  any  such  pur- 
pOfl^^>  d^ire  that  the  period  limited  by  such 
^tpr  acts  for  the  completion  of  such  railway 
or  i^orks,  or  for  the  purchase  of  such  lands,  be 
v^xteiixded*,  such  company  or  person  may,  at  any 
"tknef  \i^hin  two  eakudar   months  after  the 
^ptiatikig*e4  this  act,  makeaf^lication,  in  writing, 
to  thecommisaioiiers  of  radwaja,  setting  Ibrth 
,>lifi||s^  ^tegiaioh  of  timC'^iB  desuvd  by  them  or 
hkn;],^]^  to  what  part  of  the  railwav,  or  the 
,\workfi  or  lands  connected  there\Vith«.  we  same 
19  intended  to  aipplyj  and  the    grounds  on 
yfrl^eh  such  application  is  made. 

'2.  Vdlmmissioners  may  reqtdre  company  to 

'fhe'HbHee  of  application  by  advertisement  in 

«ft»  'tdtpitf.^Thkt  '}£  it  appear  to  the  said 

Ottrnmaaoaera  that  there  are  rafficient  grounds 

.  ffir  ^enforliiHiing  such  application*  they  shall 

•nwui/re;  .the.  company,  or  person  making  the 

l^ame^  ,|o  fflve  notice  of  sucn  application  having 

'bean^xnade,  bv  advertisement,  inserted  in  such 

'fbrm  a^  shall  be  approved  of  by  the  said  Com- 

'misifionerS,'Once  in  the  London,  Edinburgh,  or 

0^9|l'Gaiette,  aecordingly  to  such  railway  or 

ifnn^  oiv  hkads  are  in  England,  Scotland,  or 

:JivcUd,*:and  bnce  in  each  of  thm  Buoeesstve 

,^t$fii9f'vf^i^fiifi%  newspaper  piibliafaed  or  drcula- 

.ti^g  i^  ei)ph  county  m  which  anjr  part  of  suf^ 

.xailWayar' works  or  lands  to  which  the  exten- 

^sion  (^  fim^  is  intended  to  apply  is  situated, 

kn^  alVitied  for  three  successive  Sundays  on  the 

pHn^^  outer  door  of  the  church  or  churches 

4tf*^ry  pMftl'in  which  any  such  part  of  such 

:]td]bwf  .«r  j«ttrks. or  lands  is  situated;  and 

iflvingr'S^di'natice  ahaU  aet  forth  within  what 

fjtBfie'^^ni'  iAiifiiat  mai^ner  any  ponon  who 

thinks  hiinself  aggrieved  bv  any  such  proposed 

extension  of  time,  and  who  uesiies  to  object 

thereto^  pjfay  .bang  such  objections  before .  the 

saw  tsOumiissioJners. 
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wider  their  seal,  m^  upon  proof  thai  moUce 
has  been  given,  enkurge  the  timejor  ike  compte- 
tion  of  purchases  ana  works, — lliat  upon  proof 
to  the  satisfaction  of  the  said  comnuniooKS 
that  such  notice  has  been  duly^en,  and^ftar 
the  expiratkm  of  the  time  therein  a^ pointed  §9t 
bringing  objections  be&nre  the  ama  ammam^ 
eioners,  and  after  considering  aU  such  «bMC- 
tioBS,  if  any,  which  have  bee^  brought  b^ore 
them,  the  said  commissioners  may*  if  they 
think  fit,  and  upon  such  terms  and  conditions 
as  they  think  fit,  by  warrant  under  their  aesl, 
and  signed  by  two  or  more  of  theaaid  connmB- 
sioners,  extend  the  period  allowed  by  any  anch 
act  or  acts  as  aforenid,  whether  for  tiM  oom- 
pletion  of  such  railway  oar  works  or  for  the 
compulsory  purchase  of  lands  for  that  pinygfle, 
for  such  further  time  aa  the  said  comoua- 
sioners  think  fit,  not  exceeding  two  years  frosa 
the  expiration  of  the  periods  so  allowed  by 
such  act  or  acts  respectively ;  and  tltiej  may  to 
extend  such  pmoas  respectively,  either  as  to 
the  whole  of  such  railway  or  works,  and  the 
whole  of  the  lands  required  for  the  same^  .or  as 
to  eo  much  of  such  railway  or  the  works*  or 
the  lands  connected  therewith,  aa  phell  be 
specified  for  ^at  purpose  in  such  warrapt^ 

4.  Acts  mentioned,  or  referred  to  ta  SMich 
warrants  to  be  construed  with  reference  to  the 
same. — ^That  when  any  such  warrant  as  afore- 
said is  granted  by  the  said .  commissionera,  tde 
act  or  acts  of  parliament  authoriring  thooon- 
struotion  of  the  railway  or  worica  mcotionad  or 
referred  to  in  such  warrant  «hatD,  at  to  the 
portion  of  railway  or  the  works  orlapds  de- 
Bttribed  thereby  or  con^ised  in  such  warraat» 
be  construed  as  if  the  extended  period  or 
periods  of  time  mentioned  in  such  warrant  bad 
oeen  by  such  act  or  ai:ts  -limited  as  the  period 
or  periods  respectivjely  within  which  the  powers 
of  such -act  or  acts  m^ht  lawfully  be  exercised, 
whether  for  the  construction  of  such  railway 
or  works  or  for  the  compulsory  purchaaeaf  the 
lands  required  for  the  sanie,  mstead  •£  &e 
periods  mentioned  in  such  act  or  acta  reapec- 
tively. 

5.  Not  to  revive  expired  powers.  Existing 
contracts  and  notices  to  take  lands  to  be  eon-^ 
strued  as  if  this  act  had  not  passed. — ^That  tins 
act  shall  not  have  the  effect  of  revivmg  any 
powers  which  had  expired  b^re  the  asking 
of  such  applieation,  and  that  itBhall  not  pnin- 
dice  or  affect  any  contract  or  agreement  ealwnd 
into  before  the  passinff  of  this  act ;  and  where 
before  the  passing  of  mis  act  any  contract  hath 
been  entered  into,  or  notice  given  by  ^ny  such 
railway  company  or  person,  for  purchasing, 
taking,  or  usmg  any  lands  which,  under  any 
such  act  or  acts  as  aforesaid,  such  company  or 
person  is  entitled  to^urdiaae,  take,or«at,  ti6s 
act,  or  any  warraut.  thereundery  ahall  not 
authorise  any  extension  of  the  ttsae  aUo#wlfe>r 
the  purchase  of  the  lands  coniprised  or  men- 
tioned in  such  contract  or  notice ;  and  erary 
such  contract  and  notice  rea)ectiv«ly  Jihall  be 
construed  and  shall  take  effect,  and  the  aasbe 
proceeding  shall  be  had  thereund^,  and  all 
parties  thereto  ah^  be  entitled  to  the  same 
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;«sir  ttti  «el  bttd  mt  tom 


pMM  M  tie  G9STtt9. — Thit  wilhia  mm 
caioidir  waa&x  ifter  the  day  on  which  aay 
soch  wanaat  as  aforesaid  19  granted  by  tlie 
sad  comniieionere  they  ihaU  cause  notice 
tberaof  to  be  hneited  ra  rtie  London,  Edin- 
b«fh,fr  DnbBn  Cfanetle,  aceoftSBulr  as  the 
nftviff  noiki^  or  Imds  soulioMtd  aiflnin  it 
oraeialiiglnd^  SeadMid,  or  heted. 

7.  FvfEet  e^peepgJ  ^f  flBtMMoii  of 
Awsypnmftrf  way  Acoe  oosyeififllioa  for  atUi- 
tumtilkmaige, — That  whenever  any  soch  war- 
nmt  as  ifimaid  shall  have  been  granted  by 
the  said  eommisBioners  for  extendmg  the  time 
witfcni  winefa  aay  of  the  powers  given  by  any 
saA  act  or  acts  flMf  kwMly  be  exercieea,  mt 

tMy,  ta  the  eaae  may  Ik,  who  inder  die  pro^ 
Tiaionsf  sidi  ad  or  aets  ihail  award  or  aseeea 
titt  eompcasation  to  be  sMde  by  any  each 
compBoy  er  pevaoa  as  aforesaid  to  the  owners 
or  oceopkn  of,  or  other  persons  interested  in, 
any  hods  taken  or  used  for  the  purposes  of 
aiij  sndi  rnlwsy  or  works,  or  injurknisly 
meted  by  the  constraction  thereof,  shall,  in 
csisMfagibe— I— t  of  Midi  eovpensation, 
VuMiBgvd  to^SHid  aaahe  coiBpttNBtUn  for,  the 
atftbaald^a^  (if  aay)  eostained  by  snch 
owners,  oecnpiera,  or  other  penonsy  by-  reason 
of  say  sBcb  extension  of  tioie  having  been 
gnmtad  as  a£Dresaid. 

S.  GmfroeCff  for  new  works  not  to  be  entered 
•ate  for  a  Kawfii?  period,  except  in  certdn 
«aKsff.— Tte  no  tvlway  compmy  aatboriaed 
by  act  of  pariJauiaiit  to  eanetnKi  a  raikway,  or 
aajrverfcsconMetadwitfiaraiiiaay,  wiw  had 
not  befiace  dMtwaafty-eoventb  day  of  November 
in  tbe  year  one  thousand  eight  hundred  and 
fortT-aerenozecated  ai^  part  of  the  works,  or 
entoed  into  any  contract  or  agreement  for  the 
«xecati(m  of  any  part  of  the  works  which  they 
vere  for  the  first  thne  anthomed  by  anch  act 
^  coBslraet,  ohaH  wiAin  twelve  calendar 
oMitha  after  Abb  passing  of  Una  act  eater  into 
a^  eootiaet  or  agnement  for  tbe  execution  of 
aaf  woikasoforthe  first  time  authorized  by 
"Kh  act,  eseepCing  adasi^s  from  this  eaact- 
not  coatracta  and  agreements  for  the  con- 
c^niction  of  part  of  any  railwav  or  works  wluch 
^  *af  act  smII  haVe  oera  soDstitnted  bv  wav 
<^denatioa  from  any  part  of  the  line  of  such 
fBway  as  andionaeQ  by  oome  pievjom  act,  or 
in  liea  of  some  other  works  authoriaed  by  eonn 
invioBs  act,  aad  alao  coatracas  and  agree- 
ncBto  for  the  uaaaBtraction  of  each  other  works 
i  tf  tbe  coaapauf  siuka  be  authoriaed  to  proceed 
I  '^  CQQ«tnictiBg  by  the  consent  of  the  holders 
I  of  tbree  fifths  of  the  shares  or  stock  held  by 
'  toeb  of  the  sharehdders  of  such  company  as 
*^  ligaafy  tbeir  assent  thereto  or  dissent 
Jwefioui  vidliB  die  thne  and  in  the  manner 
*>ncia*after  uMiai— ed,  or  as  they  ^all  be 
inuin'iisd  to  pvoceed  in  canstnaBting  by  an 
*>^  of  the  OM  Oeanmsabners  of  latlwayt 
Hkfishedin  Ae  London,  Edinhw^fa^  or  DuUin 


ChuEStte,  aceording  as  tire  wotki  are  sftoateA  in 
Bngland,  SeoUaM,  or  Ireland ;  and  aifi  con- 
tiacts  and  agreements  entered  mto  m  omtonH 
vention  of  this  enactment  shaR  be  utterly  void 
amd  of  no  offset* 

9.  Jfode  ef  oMeefienmng  oomenf  of  iftaf»- 
hMere  to  tie  nmkinf  ef  contracts  far  ae» 
loorifcr.— That  for  the  purpose  of  ascertaismg 
such  consent  of  the  shareholders  as  aforesaid  a 
general  meeting  of  llhe  shareholders  of  sncm 
company  shafll  be  hdd  witfaan  sis  weeks  after 
the  passnqrof  ^ns  act,  of  which  public  notice 
shall  be  given  bv  pobUc  advertisement  in  tho 
manner  requirea  or  usadly  adopted  for  adver- 
tising the  extraordiuarjr  geneivl  raeetmgs  of 
such  company ;  and  a  circular  letter  shau  be 
sent  by  the  post,  addressed  to  each  of  the 
shareliolders  of  such  company,  according  to. 
his  registered  address  or  other  Known  address, 
describing  the  portion  of  line  or  works  pro- 
posed to  be  exeeoted,  and  stating  that  a  general 
iaigoftheshaseUders  of  audi  cosopMy 
will  be  held,  at  a  time  and  place  mentioned  in 
audi  dseidar,  for  the  pnrpoee  of  determtniag 
whether  a  cootraet  for  ezecnting  such  worlu 
shall  be  entered  into  or  not  imthin  the  twelve 
months  next  after  tbe  passing  of  this  act,  and* 
requesting  such  shareholder  to  signify  his 
assent  to  or  dissent  from  the  making  of  such 
contract,  according  to  a  form  to  be  contained 
in  such  circular  letter,  which  form  shaU  be  to 
the  effect  set  forth  in  the  schedule  hereto ;  and 
such  circular  letter  shall  request  such  share- ' 
header  either  to  remm  anch  formi,  signed  by 
him,  in  a  letter  addressed  to  the  secretary  of 
anch  company,  or  to  altend  each  general 
meeting  as  itforeeaid,  and  deliver  tlie  same,  so 
signed  oy  him,  to  the  chairman  thereof;  and 
at  the  meeting  so  to  be  held  the  chairman 
thereof  sludl  cast  up  the  number  Or  amount  of 
shares  or  stock  held  by  sharehoidBn  aaaenting 
to  the  making  of  such  contract,  and  the  num- 
ber or  amount  of  aharea  or  stock  held  by 
aharefaolders  disaenting  therefrom,  whether, 
anch  assent  have  been  signified  by  the  shace- 
heider  sending  to  the  secretary  of  the  oam|Muiy 
such  form  as  aforesaid,  signed  by  him,  or  by 
such  shareholder  attending  such  meeting,  and 
ddtvaeing  in  the  aame  to  thedndrmaatlwreof ; 
and  anch  chapman  shaU  thereupon  pnUicly: 
aanouace  the  number  or  amount  of  sharea  or 
atock  of  the  ahareholdera  assenting  to  this  mak- 
ing of  such  contract,  and  the  number  or 
amount  of  the  shares  or  stock  of  those  dissent- 
ing therefrom,  and  shall  state  whether  or  not 
the  hoklers  of  threo-Mhe  of  the  whole  of  such 
shoree  or  etocb  consent  to  the  makiag  of  anch 
contract:  Pkovidsd  akii9r%that  in  compotiog 
the  nsanber  or  amount  of  the  shares  of  share- 
holders aaeanting  or  dissenting  ae  aforesaid  no. 
eliare  shall  be  taken  into  aocooat  the  holder 
whereof  ahall  not  have  paid  all  the  calls  then 
due  by  him  upon  the  shares  held  by  htm. 

10.  Certificate  ((f  ike  ckmrman  qf  company, 
comnierwiyned  oy  tne  jemffory,  fo  'oe  eotdemee 
qf  comscnMi^-^nsH  a  eesti&cate  under  the  hand 
of  the  ^bmmam  of  die  oonpany,  and  counter* 
signed  in  cadfc  eMe  jb(y.lh%«iqr«twyiii^  AK 


IM 
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compaajy  stating  that  such  meeting  as  afere- 
said  has  heen  duly  held,  and  such  circular 
letter  sent,  and  such  consent  given  as  afore- 
said, in  cases  where  the  same  is  given,  shall, 
within  one  week  after  the  day  of  holding  such 
meeting,  he  deposited  in  the  office  of  the  said 
commissioners  of  railways ;  and  such  certifi- 
cate, or  a  copy  thereof,  certified  under  the  seal 
of  the  said  commissioners  to  be  a  true  copy, 
shall  he  received  as  evidence  in  all  courts,  and 
before  all  iustices  and  others,  that  such  con< 
sent  was  duly  given  within  the  time  afore 
said. 

11.  That  this  act  may  be  amended  or  re. 
pealed  by  any  act  to  be  passed  in  this  session 
of  parliament. 

Schedule  referred  to  by  the  foregoing  act. 


0) 

Name 

of  Rail- 

way. 


(1) 


Name 
Share- 
holder. 


(1) 

No.  of 

of  shares  or 

amount 

of  stock 

held  by 

him. 


(1) 
Works 

proposed 
to  be 

contract- 
ed for. 


(2) 
Whether 
assenting 
or  dis- 
senting. 


(1)  The  secretary  will  insert  these  particu- 
hurs. 

(2)  In  this  column  the  shareholder  will 
write  the  word  "  assenting''  or  "  dissenting," 
as  the  case  may  be,  and  sign  his  name  there- 
imder. 

NOTICES  OF  NEW  BOOKS. 


Now  and  Then.  By  Samuel  Warren, 
F.R.S.,  Author  of  Ten  Thousand  a  Year, 
and  the  Diary  of  a  late  Physician.  1848. 
William  Blackwood  and  Sons.     pp.  527 

It  is  not  ordinarily  within  the  province  of, 
a  professional  journal  to  notice  works  of 
fiction.  We  are  permitted,  however,  to 
descant  on  the  History  of  the  Law  and  the 
Biography  of  its  Professors ; — to  report  and 
comment  on  remarkable  trials ; — to  review 
the  scenes  and  discuss  the  merits  of  the 
actors  and  sufferers  in  the  real  dramas  pre- 
sented in  our  courts  of  justice.  A 
"Journal  of  Jurieprudenee,"  m  its  widest 
signification,  may  deal  with  the  Theories  of 
the  Law,  and  the  consequences  to  society  of 
its  wisdom  or  imperfection.  Now  and  then 
we  may  overleap  these  limited  boundaries ; 
and  whether  such  or  any  other  causes  "  us 
thereunto  moving,"  be  sufiicient  or  not,  we 
must,  at  all  eveiita,  venture  on  a  notice  of 
M^  Warmi^«Bew4book,  *•  Now  and  Then." 


Indeed  some  announcement  of  itsexeeBeuce 
we  are  bound  to  give,  for  a  member  of  the 
l>ar,  so  celebrated  as  the  author,  who  be- 
takes himself  to  the  performance  of  a  new 
literary  labour^  is  entitled  to  find  it  re- 
corded in  these  pages  amongst  the  "  sayings 
and  doings"  of^  that  profession  which  it  is 
our    duty    to    commemorate.     We  find, 
however,  abundant  grounds  in  the  present 
volume  to  justify  our  selecting  it  from  the 
mass  of  works  of  imagination,  and  sub- 
mitting its  merits  to  our  readers.  It  forms, 
indeed,    a  truth-speaking  chapter  in  the 
history  of  our  Criminal  Law,  and  especially 
in    the   infliction   of  capital   punishment. 
It  is,  in  fact,  the  case  of  an  extraordinary 
Murder,  wherein  the    proof  against  tbe 
accused  depended  entirely  on  circumstantial 
evidence.     Far,  however,    is   the  present 
volume  from  that  Newgate-Calendar  school 
which  has  long  attempted  to  excite  a  false 
sympathy  in  the  public  mind  in  behalf  of 
atrocious   criminals    invested    with   g^eat 
courage  and  some  doubtful    or  fictitious 
virtue. 

Here  the  reader  will  find  the  law  amply 
vindicated,  and  the  consolations  of  religion 
exemplified  in  the  lives  as  well  of  the  lowly 
as  the  lofty  of  the  land. 

Although  there  is  no  word  of  preface  or 
introduction  disclosing  the  object  of  the 
work,  it  is  manifest,  we  think,  that  the 
author  has  not  for  a  moment  lost  »ght  of 
the  mpral  purpose  with  which  he  set  out; 
of  counteracting  by  example  (which  is 
better  than  precept)  the  evil  effects  of  most 
of  the  French  and  many  of  tbe  English 
novelists,  who  draw  the  materials  of  their 
incidents  and  their  traits  of  character  from 
the  haunts  of  vice  and  crime. 

Mr.  Warren,  by  a  rare  combination  oi 
legal  knowledge  and  literary  genius,  is 
enabled  to  interest  both  the  profession  and 
the  public ;  gratifying  the  former  bv  just 
views  of  their  high  csLUing,  and  interesting 
and  instructing  the  latter  in  those  subjects 
of  foi-ensic  investigation  which,  above  all 
others,  when  presented  by  a  master-baud, 
are  calculated  to  arouse  the  best  feelings  of 
human  nature. 

The  practical  experience  of  the  author, 
as  well  on  the  Northern  Cireoit  as  in  Lon- 
don, has  enabled  him  to  draw  with  vivid- 
ness, not  only  the  general  outline  of  his 
work,  but  to  fill  up  with  marvellous  preci- 
sion, every  detail  tnat  was  essential  to  give 
completeness  to  all  parts  of  the  picture. 

The  main  outline  of  the  ftory,  so  far  as 
it  win  he  requisite  for  our  purpose,  is  soon 
told.  About  a  hundred  years  ago,  in  a 
place  adjoining  the  sea-shore^  lived  Adam 


Review:  Warren*e  Now  trndnen. 


W 


Aylifey  a  yeoman  possessed  of  a  freehold 
cottage  and  knd,  of  which  he  was  partly 
dispossessed  hy  falfilhng  his  obligations  as 
sarety  for  an  unworthy  friend.  Near  him 
is  the  castle  and  domain  of  Lord  Milver- 
stoke,  a  powerful  and  wealthy  nobleman, 
whose  Steward,  desires  to  compel  Ayliffe  to 
part  from  his  paternal  acres  in  order  to 
form  a  new  approach  to  the  castle.  The 
peasant  is  of  a  most  pious  and  exalted  cha- 
racter, and  has  a  son,  frank,  dutiful,  but 
impetuous.  The  peer  is  lofty  in  intellect 
as  in  station,  but  proud  and  unbending.  It 
is  darkly  hinted,  as  the  story  proceeds,  that 
in  early  life  he  had  been  engaged  in  a  duel, 
the  result  of  which  dwells  heavily  on  his 
mind.  He  has  an  only  son.  Lord  Alk- 
mond,  possessing  all  the  accomplishments 
of  his  ase,  but  afflicted  with  occasional 
melancholy,  the  result  also  of  a  duel  on 
aome  conventional  point  wherein  he  had 
slain  his  adversary.  The  daughter  of  the 
ear{  and  the  young  wife  of  the  son  are 
poortrayed  as  eminently  charitable,  and 
pious.  To  these  must  be  added  a  very 
prominent  character  in  the  tale,  the  excel- 
lent 'Vicar  of  the  parish,  the  Rev.  Mr. 
Hylton,  a  most  perfect  example  of  a  chris- 
tian minister.  There  is  also  a  Captain 
Lutteridge,  a  blunt  soldier,  but  the  soul  of 
honoiir  and  high  discipline..  The  steward 
of  the  earl  is  the  Diabolue  of  the  story. 
In  revenge  for  a  personal  chastisement  in- 
flicted upon  him  by  young  Ayliffe  for 
threatening  his  father  with  the  workhouse, 
a  plot  is  l^d,  by  which  the  young  man  is 
brought  under  condemnation  for  poaching. 
Bevengeful  expressions  are  uttered  by  him, 
bearing  against  the  steward  or  his  accom- 
plice, which  are  afterwards  perverted  as 
proof  of  malice  to  the  earl.  Soon  after, 
the  yoong  lord,  disquieted  by  a  conversa- 
tion amongst  the  miUtary  guests  at  the 
Castle,  walks  forth  at  night  into  the  wood 
at  some  distance,  and  is  not  long  after 
fbund.mnrdered.  Young  Ayliffe  was  there 
^sviifii^  to  inflict  vengeance  on  the  poacher 
w^  hiul  been  employed,  first  to  tempt  and 
tlieB  betray  him.  In  his  walk  he  stumbled 
on  the  boay  of  the  murdered  nobleman,  be- 
came marked  with  blood,  and  hearing 
aoonds  of  footsteps  fled,  apprehending  sus- 
picion would  fall  on  him,  (conscious  of  his 
own  cidpable  intentions  towards  another, 
tiaoog^  -guiltless  of  this  offence). 
''fliito  ccmscience  doth' make  cowards  of  us  all.'' 

He  was  pursued  to  his  father's  cottage  and 
flDjpiebended.  The  murder  it  appears  had 
been  committed  with  a  blunt  instrumentf 
A  jliib  had  a  large  bludgeon  or  stick,  on 


which  were  marks  of  blood,  and  this  was 
assumed  to  be  the  weapon  used  to  perpe- 
trate the  crime. 

Such  were  the  facts  so  far  as  thejr  were 
known  at  the  time  of  the  trial.  This  noay 
be  considered  as  the  "  Now  "  of  the  story. 
Twenty  years  afterwards,  as  they  were 
'*Then'*  discovered,  the  circumstances 
which  we  shall  state  presently  cleared  up 
the  mystery.  All  the  proceedings  at  the 
trial,— the  dignified  conduct  of  the  judge,  his 
sagacious  and  searching  questions,  his  im- 
partiality, his  disposition  mercifully  to  give 
the  prisoner  the  benefit  of  anj  possible 
doubt,  yet  his  firm  sense  of  justice,  are  all 
admirably  depicted.  We  cannot,  however, 
say  that  the  prisoner  was  well  defended, 
though  he  had  both  counsel  and  attorney. 
Perhaps  they  were  brought  into  the  field  of 
inquiry  too  late,  and  anxiously  discharged 
their  duty  with  the  defective  materials  sup- 
plied to  them  to  the  best  of  their  abihty* 
Amongst  other  things  it  does  not  appear 
that  the  bloody  stick  was  sufficienthr  proved 
to  have  been  the  instrument  of  death. 
Contrary  to  their  advice,  the  prisoner  ad- 
dressed the  jury  himself,  admitting  the 
facts,  explaining  his  conduct  and  asserting 
his  innocence.  Unhappily  for  his  defence* 
the  admissions  weighed  against  him,  and 
his  explanations,  'unsupported  by  evidence, 
went  for  nothing. 

The  case,  as  we  have  said,  is  represented 
to  have  occurred  100  years  ago.  Mv. 
Warren  has  a  marvellous  power  of  imita- 
tion, not  merely  of  the  outward  form,  the 
tone  and  manner  of  expression  of  the  in- 
dividuals he  represents,  but  of  the  inward 
working  of  their  mind  and  character.  He 
thus  addresses  the  jury  through  the  Chief 
Justice  before  whom  the  prisoner  was 
tried : — 

"  Gentlemen  of  the  Jury :— There  be  many 
cases  in  which  we  are  forced  to  some  judgment 
or  other,  on  the  question  of  true  or  false  j 
though  lamenting,  with  just  cause,  that  we 
have  but  scanty  means  for  forming  such  judg- 
ment. But  in  this  world  it  ever  must  be  so, 
jud^ng,  as  we  must,  with  imperfect  faculties, 
and  concerning  matters  the  knowledge  whereof, 
as  (observe  you !)  constantly  happens  in  crimes, 
is  studiously  impeded  and  concealed,  by  those 
that  have  done  such  crimes.  Sedng,  then,  that 
our  judgment  may  be  wrong,  and,  as  in  this 
[case,  may  be  followed  by  consequences  that 
cannot  be  remedied  by  man ;  and  yet  that  we 
must  form  a  judgment  one  way  or  another,  or 
fsul  of  doing  our  duty  to  both  God  and  man ; 
we  most  very  solemnly  and  carefully  do  o^r 
uttermost,  as  though  our  own  lives  wer^  at 
stake ;  and,  devoutly  asking  God's  assistance  in  ^ 
•^doing  so,  leave  the  result  with  His  mercy,  wis-/ 
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doBt  and  justice.    Now,  gfpdfnwn,  ia  ikm 
case,  Ufffi^  for  a  very  litUe  while^  thai  Jifb  de- 
pends on  the  judgment  wbich  yaa.  must  pro- 
aounce ;  but  only  by-and->bje  to  remember  it 
die  more  difltioctly  and  rdupouslT.    Did  this 
man  at  the  bar  slay  die  late  Lord  Alkmond  ?  is 
yam  first  question ;  and  the  oidy  other  ii 
IM  he  do  It  vith  maiioe  aforethought  ?  for  if 
J^did,  then  he  has  done  rawrder,  and  yonr 
vierdict  must  needs  be  GmiUy.    He  si^s  before 
yon  to-day,  that  he  did  not  kill  the  Lord  Alk- 
mond at  all.    If  you  verily  believe  that  he  did 
not,  nor  was  by,  coonseUini;  and  assisting  those 
who  did,  why,  there  ends  the  matter,  and  he  is 
Not  GuUty.    Bwt  did  he?    No  one  butAl- 
augbtyOod  above,  and  the  prisoner  himself, 
fan— «s  for  as  we  seem  able  tnis  day  to  sec 
^Jboohitely  know  whether  the  prisoner  did, 
though  you  had  yourselves  seen  him  do  it;  for 
even  if  he  had  never  so  solemnly  told  you  that 
he  did,  yet  that  telling  would  not  be  such  ab- 
solute knowledge,  but,  as  I  may  say,  next  door 
to  tt;  and  so  is  it,  observe  you  well,  if  facts  be 
proved  before  you,  which,  be  they  few  or  many, 
point  only  one  way,  unless  all  sense  and  reason 
asB  to  be  disregarded,  and  outraged.     Look, 
then  to  what  are  proved,  to  your  satiefoction, 
to  be  FACTS ;  and  also  forget  not  that  which 
the  prisoner  has  this  day  voluntarily  told  you. 
That  some  one  did  this  foul  murder  ispast  dis- 
pute, the  wound  proved  not  being  of  such  a 
nature  that  it  cotnd  possiblv  have  been  inflicted 
by  Lord  Alkmond  himself.      The    prisoner 
OOPBS  himself  to  have  been  with  the  body  at  a 
tine  cfosely  after  that  when  the  deed  BNUt,  by 
all  accounts  have  been  done;  and  yet  says, 
that  he  knows  nothing  whatever  of  it»  though 
he  ran  away ;  and  bloody ;  and  with  a  bloody 
stick,  such  as,  it  is  sworn  before  you,  miglu 
have  done  it.    If  these  be  reaily  facts,  are  Sey 
not  such  as  point  one  way  only,  according  to 
Ae  expression  of  my  Lord  Coke,  which  was 
Mad  nghtly  to  you  by  Mr.  Solicitor?    There 
k,  as  you  see,  no  su^festion  this  day  eonoem- 
i^g  any  other  who  nught  have  done  the  deed. 
But  the  prisoner  himself  does  admit  that  he 
went  whither  he  had  no  right  to  go ;  and,  in 
doing  that,  trespassed  secretly  by  night  on  the 
land  of  another  for  a  malicious  and  revengeful 
purpose,  armed  with  that  dangerous  weapon 
which  you  have  seen*  and  is  now  here;  which 
purpose  was  privily  to  lay  wsut  for  one  who,  he 
say^,  had  wron^dThim :  and  (he  says  himself) 
that  he  might,  m  his  anger,  possibly  have  gone 
tether  wiu  this  unlawful  and  folonious  assault 
than  he  had  intended  when  he  began  it    Now, 
gentlemen,  is  it  possible,  according  to  the  best 
of  your  judgment  njion  these  facts,  that  the 
prisoner  unhappily  lit  suddenly  upon  Lord 
Alkmond,  and  in  the  darkness,  and  the  haste 
of  his  angered  temper,  nustook  him  for  the  man 
for  whom  he  was  lying  in  wait,  and  slew  him : 
and,  hearing  voices  and  footsteps,  fled  for  it  ?' 


doubt;  and  year  vondict  most  be  Gwltf, 
founded  on  focts  proved,  and  his  own  adaii- 
sions.  That,  I  tell  yon,  is  the  dearlavof 
England,  which  yon  m^xsst,  on  your  oaths,  alnde 
by.^ 

'"Hie  prisoner  here  made  violent  efibitB  to 
rise  and  speak,  but  was  prevailed  on  by  thsse 
beaide  lum,  and  beneatii  him,  to  reanon  dkat, 
while  this  Mf^btUL  possftiity  agmnst  him  wk 
being  put  to  the  jury.  The  nan  most  agitatd 
at  tfaas  time,  next  to  the  prisoner,  wu  Mr. 
Hylton. 

" '  Your  first  question,  gentkonen,  as  I  have 
told  you,'  procc^ed  the  Chief  Justice,  'is,  Did 
the  prisoner  kill  Lord  Alkmond  ?  And  me- 
thinks  it  may  not  be  ill  for  you  te  ask  yo«- 
selves.  If  it  were  not  the  priao'ner,  who  covd  it 
have  been  i  Do  yon,  in  your  sound  discretigB, 
verily,  on  your  oaths,  believe  that  it  was  not 
the  prisoner?  You  may  so  believe,  if  you 
credit  what  he  has  said  nere  to-day,  bafug, 
look  you,  due  regard  to  what  is  otherwise 
provea  against  him.  But  have  yon,  gentlemen, 
m  your  souls,  and  on  your  consciences  so  modi 
uncertainty  on  the  matter,  that  you  ctaaet 
bring  yoursehrea  to  any  the  prisoBsr  strack  the 
blow,  or  (which  is  the  same  thing  in  law)  «as 
present  counselling  or  assialHiff  those  who  did  r 
Then  has  the  Crown  failed  to  bring  before  yoa 
evidence  sufficient  to  ^ove  the  case  whiehthej 
undertook  to  prove.  jSut  beware,  gentlemen, 
(as  'tis  my  duty  to  warn  you)  of  being  led  twiy 
from  proved  fiicts,  by  speculation  and  caBJee> 
ture,  which  are  mere  wiHw/*4he-wi8ps,  as  I 
may  say,  if  for-fetehed  and  faneifiil;  and  sko 
take  care  not  to  be  dsawn  foom  your  dakf  hf 
thoughts  of  the  cruelty  or  moannass  whicn  w 

Erisoner  charges  (foe  aught  we  know,  trul^)  on 
im  whom  he  owns  that  he  went  to  injuzt. 
And  as  for  what  has  been  sworn  by  Mr.  Ozlej, 
my  Lord  Milverstoke's  local  agen^  and  seem^ 
ingly  a  reputable  person,  why,  consider  whether 
you  believe  that  this  genHsmaB  reaDy  heard  tk 
very  words  whi<^  he  asseana  bo  hoard  the  prif 
soneruse.  If  such  words  wwa  spoken,  as  » 
told  us  to*^y ,  tkey  go  sonae  litHe  way  to  shov 
deliberate  maiioe  towards  the  Lord  Milverstoke 
and  his  family  genendly ;— but  Mr.  Oxley  m 
be  mistaken  after  all,  or  (which  God  forbid) 
may  have'  had  audi  horrid  wickedness  as  to 
colour,  invent,  or  pervert,  advisedly,  sgaanst 
tfaeprisoner.  You  will  also,  ^Mugh  I  trust  it 
may  be  noMfleas  to  nsaarfMi  audi  athing, Aiik 
nothing  whatever  of  the  iBleRal  with  whick 
this  trial  may  have  been  looked  forward  looiit* 
side  or  be  listened  to  in  this  jdwe,  to-day;  but 
think  you  only  of  your  beiotf  on  your  solenm 
oaths  ^before  Almighty  God,  and  judging  as 
fearlessly  and  justly  as  though  the  prisoner  lod 
the  late  ixMrd  Alkmond  had  changed  places— 
as  diongh  &e  prisoner  hodteea  mowfoiod,siad 
Lord  AJkmond  vmm  fasre  to  aBaaw  for  it 
Consider  the  case,  ^en,  gaBlJenifai,  under  the 


The  Chief  Justice  paused,  andUie  jury  were,  pressure  and  sanction  of  your  oaths,  according 
eiridentlj  uneasy,gaang  on  him  very  mtently."  J  to  proaead  faeto,  a^d  nlahi  pMbiMltio^  oochaa 
***!£  that  were  so,'  continued  the  judge,]  would  gsBde  yon  ha  nspoiiaBt  aflUoa  of  ysor 
'Chen  is  the  person  nul^  of  the  murder  own.  Soy-4>ld  Lord  Ajknood  tkOL  hnsatf^ 
of    Lord    Alkmond,    beyond    all    poasible  i  Are  yon  totally  ia  the  dark?    Cvajimtatm^ 
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reuonaMe^piBmon  thexxMitter?  Did  Lord 
Afinaond  aM  the  pmoner  contend  togctiier, 
so  at  t»  make  the  killing  mMNiM^ter?  Of 
Ais  Umtb  h  no  paetcnce  wliatever  now  before 
ran*  IVn  did  the  prisoner  strike  the  fatal 
oloir,  whether  knowing  the  person  to  be  Lord 
Alkmond,  or  mistaking  him  for  some  one  else 
wliom  he  intended  to  kill  or  nudm  ?  In  either 
cf  diese  two  cases  yoo  most  saj— 6ttt%.  Bat 
if  fBQ  ^1^  the  misoner  neither  struck  the 
\Am,  aor  eouaaelied  nor  assisted  those  n^ 
M-'-kMiWBig  notlHDg^  indeed,  (as  he  hath  al- 
Isgedf)  aboat  the  matter,  and  that  what  he  has 
said  befoie  you  this  day  is  the  pure  truth,  then 
say  you  tliat  he  is  Not  Guilty.  And  now, 
gentlemen,  consider  the  verdict  which  you  shall 
pronounce.' " 

The  jwT  retired,  and  after  some  time  re- 
timed with  arerdict  of  goilty. 

Thit  rererend  Yiear,  hamg  seen  the 
prisoBcr  m  the  coDdemned  cell,  and  become 
OKifinud  in  the  belief  of  his  innooenee. 


I  to  use  efvery  ezerttoQ  in  hb  power 
t»  tttgf  the  «iccati8B  and  gain  tiaw  for  in- 
quiry.   A  letter  had  been  leaemd  from  a 
ador  atotiB^  that  im  ike  night  of  the 
nmrte,  maA  a  abort  thne  after  ttsperpetra- 
tioD,  whilst  his  veasel  was  lying  off  the 
iSMit,  he  aaw  two   mea  mmxng  on  the 
sftsR  iwar  the  wood  in  question.    A  mys- 
terious   ooBfvnation  whiieh   had    agitated 
Lard  JkUoaaiid,  and  piaeeded  his  visit  to 
the  wod,  was  also   siade  the  sobject  of 
flncii  mquiry.     The  fidsehood  and  malke 
at  the  sttwiurd  was  alao  urged,  and  Mr. 
Hyiton  proceeded  to  Loadon,   and    after 
iaterviesn  widi  the  Priaie   Miniater  and 
ds  Chief  Jvatioa,  oblainad  a  respite  §&r  a 
^^  '  '  "      Tlws  iatervai  pasaed  in  vain  at- 
;  to  dmcidale  the  niyaterioos  fxnnrer* 
Bt    nothing   fiKTonable    to    the 
prisoner  -was  elicited.     The  sailor  was  net 
fbitliwmiangy  sod  ihe  statement  in  Ids  fetter, 
aaacewnfiikd    by  any   fiicts   coonectuK 
die  hffftawea  with  the  offinwe,  was  deemed 
anavaSin^.    The  case  being  complete  with- 
oat  the  ariskaee  of  the  steward,  the  execo* 


tiaa  was  aadesed  to  take  plaee  without  for • 
tiMT  ddaj.     Hk  tieeHeat  Vicar  made  one 
hiit  cflhat.      He  mppeakd  to  the  Royal 
throogh  the  nfeer?entian  of  a  aaUe- 
II;  ImmI  liappimd  not kii:^previoitily, 

ae  Mjawing  is  port  of  the  scene  he- 
ld his  aaaister. 


his  Lordship  appealed  caafbunded 
Kin^  said,  Ysry  ttiooghtfaUy,  that  he  was  hfi 
no  means  so  elsar  on  the  subject  as  seeaied  his 
Lordship;  and  in  fact  feit  so  uneasy  on  thv 
matter,  being  one  of  life  and  death,  that  ht 
could  not  retnni  to  bed  without  deciding  otie 
way  or  the  other.  Lord  Paraboroogh  assossA 
the  King  that  he  need  feel  no  anxiety  whateina} 
on  a  matter  which  was  exclusively  within  the 
province  of  his  ministere.  A 

*'  *  Why  look  you,  my  Lord  Famboraogh^^ 
quoth  the  King,  somewhat  hastily  and  stemlyp 
'  suppose  you  and  1  difier  on  diis  matter  V       . 

" '  Please  your  Majesty,  we  are  your  Majesty'^ 
sworn  responsible  servants  '— 

"'  So,  so,  because  yon  are  my  servants,  my 
Lord  Farntwreugh,  I  am  to  be  your  puppet^ 
eh? — to  register  your  decrees  nolens  vMu^ 
By  those  that  begot  me,  aad  those  before  wef 
but  I  will  show  you  otherwise  I  Look  yoo,  my 
Lord,  ai^d  all  of  you  that  serve  me;  1  am  Set 
over  my  people  to  protect  them,  and  am  «»- 
swerable  for  tiiem,  to  Him  who  set  mt  over 
them  :  and  if  it  cost  me  my  crown,  look  ycta, 
as  I  must  answer  for  it  hareafter,  I  wont  ssa 
the  humblest  creature  calling  me  King,  de- 
prived of  his  life,  even  though  according  to  kw 
(which  can't  give  back  life  taken  wronglv,)  if  I 
in  my  consdenee  do  verily  doubt  whether  ho 
ought  to  die.' 

"Lord  Famborough said  something  rather 
faintly  about  a  eonstitutional  monarchv  :*- 

"'Ay,'  said  the  King,  catching  tne  word, 
*  but  I  am  also  a  conscientious  King,  my  Lord. 
My  advisers  may  be  impeached  in  parliament 
if  the%  give  me  ml  advroe :  but  I  have  to  an- 
swer to  the  King  of  Kings;  aad  none  hat  a 
King  ean  ttU  aKiag'sMhigaintheseauatanb 
God  Ahaighky  only  knows  what  I  saffeasd 
sooss  half  a  vear  ago^  in  a  matter  of  this  sos^— > 
eh,  my  Lora  ?  miat  say  you  to  that?  Have 
you  forgotten  it  ?' 

'^^Not  at  an,  please  your  Majesty;  but  I 
take  leave  humbly  to  represent.  Sire,  in  the 
matter  now  before  your  Mi^eatv,  thatyomr  Ma- 
jesty has  no  discretion  herein,  bat  must  alknr 
the  law  to  Ukc  its  ooarse.' 

"a  won't,  I  won't,  my  Lord.  There  an 
features  shout  this  ease  that  I  don't  fike  i  and^ 
in  short,  I  shall  not  have  this  man  die.  Traas-* 
port  him  for  life,  if  you  please ;  then,  if  we  be 
wrong,  he  may  return :  but— there  are  ps^ier, 
pens,  and  ink ;  pray,  my  Lord,  let  it  be  dono 
instantly,  for  time  is  precious;  I  will  put  nnr 
»w— and  then  metinnks  I  shau 


LfOtd  Famboroogh  had,  in  his  usual 
niialie  Ibshion,  put  his  Majesty  in 
phisy  Locd  Farabcroagh's  view  of 
Iks  asavy  awaani^  aia  sfi^isty,  witu  cs^pn 
fliMsa  af  sntfamd  ssspcat,  that  a  dearer  case 
fv  hasii^ft  thsssaaair  hadbean,«f  msUca  warn 
m^wm^'UmtffK.adamMeted  in  thecooatry; 


his  Lord^ap^ 


hand  to  it  no^ 
sleep  soun^y  till  mor 

"'Pasdaa  me.  Sire,' 
with  aa  air  of  vast  de£mnee — 

*' '  No,  DO !  notyoa^I  have  nought  to  pardon 
you ;  'tis  another  I  mean  to  pardon' — 

" '  Sire,  this  really  is  one  of  the  plainest  cases 
ofgmit'— 

**  *  I3w  yoB  not  say  the  very  same  tha^  t^ 
an,  my  Loid,  on  lihe  oeeasion  I  hava  jnsl 
spskea  of }'  iaqaimd  the  King  very  soiaaBii^: 
'did  I  ast  ^Am  sajr  I  had  doubts?  bat  t 
yielded  to  yaureerloaite, my  Load  I  Aadwhsi 
ioUowad?' 
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df '  Please  your  Majesty  we  are  all  frail ;  all 
hftnan  institations  are  liable  to  error.' 

>**' '  Therefore/  said  the  King  quickly,  *  ought 
^pwthe  longer  to  doubt,  in  matters  of  life  and 
d«ath,  my  Lord.' 

«'"  I  do  assure  your  Majesty  that  the  inter- 
£arence  of  your  Majesty  will  give  great  dissatis- 
faction '— 

jt"' To  whom?  Where?  Why?'  inquired  the 
King  sternly.  '  What  is  that  to  me,  when  my 
conscience  is  concerned,  who  have  sworn  an 
oath,  when  God  Almighty  placed  my  crown  on 
my  head,  to  cause  law  and  justice,  in  mercy, 
to  be  executed  in  all  my  judgments  ?  Who 
swore  that  oath,  my  people,  or  I  ?  I  did,  and 
with  God's  assistance  will  keep  my  oath.  And 
as  for  my  people,  they  are  a  brave  and  virtuous 
people,  and  won't  obey  me  the  less,  because  I 
will  not  again  let  any  one  die  on  a  gibbet, 
hastily.' 

"  Lord  Farnborough  remained  with  his  eyes 
very  seriously  fixed  on  the  King,  and  his  pen 
in  his  hand,  which  hung  down  by  his  side. 

"*Letitbedone,  my  Lord,'  said  the  King 
peremptorily :  and  his  minister  obeyed." 

The  reprieve  arrived  whilst  the  unhappy 
man  was  undergoing  the  last  preparations 
for  his  death.  The  scenes  which  followed 
are  strikingly  told,  and  we  would  fain  ex- 
tract part  of  the  great  moral  lesson  which 
Mr.  Warren  has  here  set  forth  with  so 
much  force  and  truth.  But  we  must  hasten 
onwards. 

The  facts  that  were  discovered  after  the 
accused  had  suffered  no  less  than  twenty 
years'  banishment  were  these: — The  poacher 
was  convicted  of  a  theft  which  was  then 
punished  with  death,  and  prior  to  his  exe- 
cution he  confessed  that,  on  the  night  of 
the  murder  he  was  in  the  wood  with  a  com- 
rade, lying  in  wait  to  steal  game,  and  mis- 
taking the  young  Lord  for  the  gamekeeper, 
who  was  in  search  of  them,  they  struck  him 
a  mortal  blow  on  the  head  with  the  coulter 
of  a  plough,  which  they  threw  into  a  hollow 
tree,  where  it  was  finally  discovered. 

During  this  long  interval  the  proud  and 
vindictive  Earl  had  become  softened  by  the 
influence  of  religion,  and  now,  fully  satis- 
fied of  the  innocence  of  Ayliffe's  son,  he 
visited  the  good  old  man  with  much  feeling 
and  sorrow,  sought  and  obtained  his  for- 
siveness,  and  finally  restored  the  land  which 
had  been  purchased  from  him  in  his  poverty, 
and  bequeathed  a  munificent  legacy  to 
young  Aylifie  and  his  family. 

There  is  so  much  of  truth  pervading  the 
descriptions  throughout  this  invaluable  work 
of  Mr.  Warren — ^it  so  much  accords  with 
the  realities  of  professional  experience,  that 
we  are  inclined  to  deal  with  it  as  if  it  were 
a  record  of  facts  taken  from  the  judge's 
notes !     One  conclusion  we  may  practic^y 


deduce,  which  is  equally  anplicahle  to  a 
trial  now  as  it  was  then,  a  hundred  years 
ago — there  ought  to  be  a  Court  o/Apped 
in  criminal  cases.     We  should  be  dad,  if 
our  space  permitted,  to  extract  all  that 
passed  between  the  excellent  chief  justice 
and  the  pious  and  eminent  clergyman  who 
so  well  advocated  the  cause  of  die  aocusei. 
Rarely  can  such  benevolence,  zeal,  and  wis- 
dom be  concentrated  in  one  indiridual ;  and 
unjust  is  it  to  leave  to  accidental  charity  the 
voluntary  duty  of  investigating  the  grounds 
on  which  the  accused  may  dispute  the  vali- 
dity of  his  sentence. 

The  ways  of  providence  are  peculiarly 
vindicated  throughout  the  volume,—-"  the 
justice  of  it  pleases  us."     The  begiuDing  of 
the  evil  which  befell  the  accused,  was  laid 
in  the  breach  of  the  law,  first  by  his  riolent 
assault  on  the  steward,   and  next  by  t^e 
offence  of  poaching.     Hence  his  character 
was  lowered,  and  bis  evil  passions  increased. 
He  stalked  forth  in  the  darkness  of  the 
night  in  pursuit  of  vengeance.     The  object 
of  his  search  escaped,  and  he  was  convicted 
of  the  tragic  deed  which  his  enemy  perpe- 
trated.    But  his  offence  was  not  unpardon- 
able :  he  survived  his  fearful  peril,  returned 
from  banishment  a  better  man,  and  closed 
his  career  with  honour  and  respect. 

The  haughty  Peer  also,  who  pursued  with 
such  unrelenting  energy  the  suppoud 
destroyer  of  his  son,  had  as  well  as  that 
son  sent  to  his  last  account  a  human 
being  on  questions  not  of  moral  but 
conventional  moment ;  and  both  were 
sorely  visited, — the  one  by  remorse  and 
a  sudden  death  ; — the  other  by  a  prolonged 
lifeof  mental  suffering;  but  ultimately  re- 
sulting in  penitence,  forgiveness,  and 
peace! 

It  is  a  prevailing  opinion  that  a  lawyer, 
who  desires  to    succeed   eminently  in  his 

Erofession,  should   devote    himself   to  its 
ibours  exclusively,    and  abandon   all  the 
pleasant  pursuits  of  literature,  which  it  is 
supposed  must   necessarily   engage  much 
time  and  attention  ;  but  it   is  not  known 
with  what  rapidity,  works  of  an  imaginative 
character  are  produced.    As  an  instance, 
we  have  good  reason  to  believe  that  the  pre- 
sent volume,  exceeding  500  p^es,  was  com- 
posed in  less  than  a  month.  We  rejoice  that 
Mr.  Warren,  though  much  engaged  in  the 
duties  of  his  proression,  and    proceeding 
steadily  forward  to  an  extensive  practioe,  is 
enabled,  during  his  vacations,   to  illustrate 
the  facts  which  come  under  his   knowledge 
as  he  did  in  the  great  suit  whi<^  hiTolTed 
ten  thoueand  a-year,  followed    now  bj  a 
great  criminal  trial,  and  hereafter  we  hope 
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to  be  soooeeded  by  some  other  elucidation 
of  moral  and  professional  subjects.  In 
AoTig  Icnog  may  his  lon^r  vacations  be  thus 
passed,  with  mtificatioD  co  his  readers  and 
adyantage  to  himself. 

METROPOLITAN  AND  PROVINCIAL 
LAW  ASSOCIATION. 

Ths  first  address  to  the  profession 
which  was  issued  by  the  committee  of  ma- 
nagement of  the  Metropolitan  and  Provin- 
cial Law  Association,  it  will  be  recollected, 
was  published  in  the  month  of  May  last.* 
To  most  of  our  readers  the  second  address 
is  also  well  known,  inasmuch  as  it  was 
transmitted  to  every  attorney  and  solicitor 
in  En^and  and  Wales ;  but  as  it  may  not 
haTe  reached  all  our  friends,  and  as  we  are 
desirous  to  enter  every  important  proceed- 
ing of  the  Association  on  our  pages,  we 
suojoin  it  for  convenient  reference. 

•'•  An  Address  was  recently  printed  and  cir- 
culated among  the  profession,  pointing  out  the 
occanon  which  gave  rise  to  this  Association, 
and  the  objects  proposed  to  be  effected  for  the 
benefit  of  the  solicitor  and  the  public;  but 
there  bong  reason  to  believe  that  this  paper 
has  not  reached,  or  has  not  secured  the  atten- 
tion of  a  considerable  number  of  those  whose 
interests  are  involved  in  the  success  of  the  As- 
sociation, the  .committee  have  determined  to 
issiie  a  fiuther  and  more  concise  statement,  to 
a^iich  they  invite  the  earnest  consideration  of 
attmeys  and  solicitors, — if  they  deem  the  pro- 
tection of  their  just  rif^hts,  and  the  improved 
administration  of  justice,  objects  of  sufficient 
importance  to  deserve  their  attention  and  sup- 
port 

•*  On  the  nth  of  February  last,  a  meeting 
was  held  in  London  to  take  this  subject  into 
consideration.  It  was  composed  of  a  nume- 
Tons  deputation  from  various  provincial  law 
aodetiea  and  a  considerable  number  of  solici- 
tors resident  in  the  metropolis,  and  they  came 
to  a  resolution — '  T%at  in  the  present  state  of 
the  Ugalprofessian,  measures  should  be  adopted 
/or  raUing  the  character  and  position,  and  for 
Jfrtmoimff  and  supporting  the  interests  of  Soli- 
eitorsJ 

"To  deliberate  upon  these  measures,  a 
committee  was  appointed,  who  made  a  report 
to  a  general  meetiuf^  which  had  been  previously 
a^ipointed  to  be  held  on  the  25th  of  March. 

**  After  a  full  consideration  of  the  report,  it 
WM  resolved — *  That  an  association  be  formed, 
'  for  the  purpose  of  promoting  the  interests  of 
suUors,  and  the  better  and  more  economical  ad' 
mimstration  of  the  law :  of  ohtaming  the 
rwmnkU  of  the  many  and  serious  grievances  to 
mUeUors,  and,  through  them,  to  the  suitors, 
mad  tf  mmntaining  the  rights  and  increasing 
the  mstfuXmess  of  the  prcfession*    That  the  As- 


•See34L.0.p.41. 


sociation  be  called  'The  Metropolitan 
AND  Provincial  Law  Association,'  and 
consist  of  all  members  of  the  profession  who 
contribute  to  its  funds  a  donation  of  not  less 
than  5/.,  or  an  annual  subscription  of  not  less 
than  1/.  That  the  business  of  the  Association 
be  conducted  until  the  first  Wednesday  in 
Easter  Term,  1848,  by  a  committee  then  named, 
with  power  to  add  to  their  number,  and  to  ap- 
point local  sub-committees,  and  that  future 
committees  of  management  be  elected  annually 
by  the  members,  voting  either  in  person  or  by 
proxy. 

"  Such  beiuff  the  origin  and  constitution  of 
the  Society.  Uie  committee  of  management 
state,  for  the  information  of  the  profession, — 

''  1st.  Some  of  the  reasons  which  induced 
the  establishment  of  this  Association, 
and  of  the  objects  which  are  (Sought  to 
be  attained. 

*'  2d.  Examples  of  the  evils  that  embarrass 
the  administration  of  justice,  and  re- 
quire to  be  removed. 

"  3d.  The  measures  proposed  for  removing 
such  evils,  and  generally  for  effecting 
the  objects  of  the  Association. 

*'  I.  If  the  former  state  of  the  profession  of 
attorney  and  solicitor,  be  compared  with  its 
present  condition  and  prospects,  it  will  be 
fbund  that  changes  have  been  made,  by  va- 
rious legislative  and  other  measures,  tending 
to  lower  ^at  profession  in  public  opinion,  and 
degrade  it  from  an  intellectual  to  a  mechanical 
employment. 

"  Thus,  for  example,  attorneys  have  been 
shut  out  from  commissionerships  in  bank- 
ruptcy and  lunacy,  from  presiding  in  various 
local  courts,  and  from  advocating  the  rights  of 
their  clients  before  many  tribunals  in  which 
they  were  formerly  accustomed  to  practise. 

"  The  character  of  the  profession  is  not  a 
question  which  affects  merely  its  members: 
tne  duties  performed  by  the  attorney  and  soli- 
citor are  of  indispensaole  utility  to  the  public 
— to  their  convenience— to  their  necessities — 
to  the  wants  and  exigencies  of  an  extended 
commerce  and  an  advanced  state  of  civilization. 
The  vast  and  complicated  affairs  of  the  various 
classes  of  society  m  a  Isurge  and  wealthy  coun- 
try, governed  by  a  multi|uicity  of  laws,  cannot 
be  well  understood  nor  safely  managed,  with- 
out the  constant  aid  of  an  intelligent  body  of 
men  versed  in  the  principles  and  practical  ap- 
plication of  those  laws. 

"  If  this  be  true,  then  are  the  public  deeply 
interested  in  the  character  and  abilities  of  so 
important  an  agent  '.—interested,  therefore, 
that  his  just  claims  should  be  allowed,  his 
rights  maintained,  and  that  the  education  and 
discipline  which  are  to  qualify  him  for  the  skil- 
ful and  faithful  discharge  of  his  duties  should 
be  promoted  and  improved,  and  those  objects 
are  worthy  of  the  serious  attention  and  pro- 
tecting care  of  the  legislature. 

"  II.  Some  of  the  evils  which  affect  the  ad- 
ministration of  justice  and  are  aUke  injurious  to 
the  attorney  and  suitor,  are, — 

**  1.  Taxes  on  Justice  in  the  shape  of  fees. 


m 


MM^OpOftUtH  OKW  JtYNMBBNIp  Mi&tB 


Upon  our  legal  oode,  iUncligcited  and  ill-con- 
atnicted  etBtsites,  the  fer^e  source  of  yiery^assty 
tjojudg/ee  and  pcacUtioiiara^  and  of  litigatioii 
and  expenae  to  tbe  auitor. 

*'  3.  Exelunon  of  AUorneys  from  (Mors  of 
Honourable  DistimetiaHy  and  wfaicb  Siey  aae 

gecaliarly  qnatifitd  to   fill,  instances  of  which 
ave  been  already  mentioned. 
"  4.  Solicitor$hip8  to  €h9emmmt  Boiirds^ — 
These  offices  were  fbnnerly  held  by  attorneys 
and  solicitors,  but  ai«  now  frequently  and  in* 
adequately  filled  by  barristers. 

"5.  EsBclusivie  ReffuitUions  (if  the  Inns  of 
Court. — By  the  rules  of  the  superior  courts, 
attorneys  and  solidtors  were  formerly  required 
to  be  members  of  one  of  the  Inns  of  Court  or 
Chancery.  The  benchers  of  modem  times 
excluded  attorneys  and  solicitors  and  their 
articled  clerks  from  admission  into  their  so- 
cieties. 

"  6.  Tke  Bight  of  Attorneys  to  act  as  Advo- 
cates.— This,  although  restricted  much  within 
its  ancient  limits,  has,  until  recently,  been  re- 
cognised in  several  Courts  of  Quarter  Sessions, 
before  bankruptcy  commissioners,  and  in  courts 
for  the  recovery  of  snmU.  debts.  But  the  right 
has  been  gradindly  invaded  and  circumscribed^ 
and  this  restriction,  which  has  already  led  to  a 
gvsat  increaae  of  tax  upon  suitors,  has  been 
baaed  upon  priadplea  which,  if  fidly  carried 
out,  would  lead  to  the  entire  extinction  of  the 
light  itself. 

"  7.  Certificated  Conveyancers. — Of  late  years 
a  BBW  chns  of  practitioaers  has  arisen,  assum- 
iag  not  only  the  office  of  Ae  barrister  in  advis- 
iog  i^B  tidea  and  settling  drafts,  but  also 
clioming  to  transact  business  for  dients^  and 
eommunicate  with  solicitors  upon  conveyancing 
matters  in  the  same  way  as  solidtors,  though 
oomparativaly  untaxed,  and  without  having 
given,  or  being  required  to  give,  any  evidence 
of  thdr  fitneas  or  capadty. 

'*  8.  Parimrnemtary  Agents. — Formerly  some 
of  &e  derics  or  officers  of  the  two  Houses,  and 
a  few  aolidtors,  acted  in  this  capadty.  At 
pveaent,  not  only  solicitors,  who  from  a  know> 
kdge  of  the  rules  of  evidence,  the  laws  of  pro- 
party,  and  die  practice  of  parliament,  may  be 
fidriy  supposed  quaUfied, — ^but  persons  who  are 
qualified  by  naerely  signing  their  names  in  the 
private  bill-office,  are  allowed  to  act  as  parlia- 
mentary agents. 

'^9.  Unjust  and  unequal  Taaiation. — ^Thetaxes, 
in  the  way  of  stamp  auttes,  which  are  levied  on 
attorneys  and  solicitors,  have  long  been  a  topic 
of  just  complaint.  The  stamps  on  the  articles 
of  cleorkship  and  adminion  alone  amount  to- 
146/.  Witliout  entenng  on  the  justice  or  ex- 
pAdiency  of  these  dutasa,  the  committee,  for  the 
pUBsant,  advert  only  to  the  msmmt  tea  of  12/. 
Oft  town,  and  81.  on  country  solidtora»  for  the 
privilege  of  exsndsing  their  ealhng*— an  ina- 
post  not  visited  on  any  other  pmfeasiaa. 

"  10.  ^iMekors'FkeHmd  BmohmMts.—Usaay 
K^wyts  have  been  made  wilihiB  the  iaet  few 
years  to  abridge  thajaagth  both,  ^f  l««al  pao*> 
ceedMStffl^oC  Mda,  and  allMr  iiMtnunaats,  and 


iy  raaasuree  have  mMed  which  curtiy.  the 
emoluments  of  the  solidtor,  but  no  effort  has 
been  made  to  secure  to  him  a  fair  remuaera- 
tion  for  his  labour,,  skill,  and  responsibility. 

**  11.  The  Deficient  Construetwn  andlacos- 
venient  Situation  of  Courts  of  Justice. 

**  To  these  subjects  might  be  added  many 
others— -such  as  oomptUsory  rtferenee  at  sittings 
and  assizes, — ^the  muUipiiBity  and  expense  qf 
law  r&f)orts,  &c. 

"  IIL  Some  of  the  measuvee  to  be  adopted 
are: — 

"  I.  The  Extension  of  Law  Societies. —ILvtrf 
solicitor  in  the  kingdom  should  become  a 
member  of  one  of  the  local  law  sodeties,  now 
existing,  or  hereafter  to  be  established,  in  order 
that  the  whole  profession  may  be  comprehended 
in  one  general  Society.  Many  advantages  wiH 
result  from  this.  Union  will  be  one,  and  not 
the  least.  It  may  appear  to  some  to  partske  o£ 
paradox,  but  it  is  nevertheless  quite  tnie,  tbst 
no  class  of  the  community  has  been  so  su^ 
and  inactive  as  the  solicitors  in  the  assertion  oC 
their  rights,  or  permitted  more  passivdy  ag- 
gression and  encroachment.  Scattered  and 
divided,  the  profeadon  has  been  wiak;  com- 
bined, their  power  will  be,  for  the  accomplish- 
ment of  every  reasonable  object,  irresifitiUe. 

''  2.  Promotion  of  Fair  and  Honourable  Prac- 
tice.— The  extension  of  law  aocieties  will  aenre 
to  promote  fair  and  honourable  practice,— aft 
object  equally  beneficial  to  the  public  and  to 
all  branches  of  the  profesdoo.  To  these  socie- 
ties, or  to  the  general  association,  appeals  may 
be  made  on  disputed  points  of  profaaBaaal 
usage ;  abuses  may  be  examined  and  ractifed; 
and  application  to  the  superior  courts,  oc  to 
parliament)  may  be  concerted. 

"  3.  Improvements  in  Legal  Edueation,^AB 
a  means  of  raimng  the  intdlectual  character  of 
the  profession,  the  committee  recommand  that 
a  higher  degree  of  clasdcal  literature,  of  scieaot, 
and  general  knowleGtoa,  than  ia  ordinarily  poa- 
sessedy  should  hereano-  be  vequired,  befince  tha 
clerk  is  allowed  to  be  articled. 

''  4.  State  of  the  Professitm  to  be  submitted 
to  Parliament.^-To  promote  the  redress  of  aU, 
or  at  least  some,  of  the  public  and  pcofeasioDal 
grievancee  which  have  bean  touchea  upon,  and 
of  others  thatmay  be  hereafter  brought  todieir 
notice,  the  committee  propose,  at  aa  early  a 
period  as  may  be  convenient,  to  Imng  the 
general  state  of  the  profession,  or,  if  this  be  tao 
large  a  matter,  at  least  some  particukra  of  it, 
under  the  oonddaration  of  parliament. 

"  To  ftmhar  this  object,  and  to  aeoim,  im  a 
future  parliament,  a  candid  heimig  of  their 
appeal,  a  gaaand  electioa  affords  to  every  mem- 
ber of  tM  pnofesabn  an  opporUiaity  oC  con- 
tribtttiBg  hia  aid,  by  directing  the  attantioii  af 
candidates  and  representatives  to  the  important 
subjecte  alluded  to  in  this  addreaa, 

"  d«  ^Ofma<to»  to  be  pMkly  drmdatalr' 
The  committee  propoae  also^  from  time  to  tiiaa* 
to  circulate  inlomnation  on  the  paat  and  fsa- 
laent  atate  of  the  pyafesaton,  and  on  the  ammsr 
and  extent  in  which  the  public  interest  ia  thflva- 
by  affected. 
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"If  alitor  even  the  principal  part  of  these 
measures  shall  be  adopted,  well  supported  by 
the  profession,  and  followed  out  with  vigour^ — 
tempered  at  the  same  time  with  the  discretion 
which  the  subject  so  obviously  requires, — the 
committee  entertain  a  confident  hope,  that  the 
day  is  not  hr  distant  when  many  of  the  hin- 
drances to  the  attainment  of  justice  shall  be 
remark,  when  the  tone  of  public  feeling  to- 
wards the  profession  will  be  changed,  and  the 
character  and  station  of  the  solicitor  placed 
upon  that  honourable  eminence  to  which  not 
only  is  he  justly  entitled,  but  which  the  public 
iMteiwitii  require  that  he  should  occupy. 

^The  committee  subjoined  a  list  of  the  com- 
mittee of  management,'*  and  of  the  present  sup- 
porters of  the  association,  many  of  whom  are 
also  members  of  ^  The  Incorporated  Law  So- 
ciety i"  and  every  member  of  the  profession  is 
eamMtly  requested  to  state  his  views  on  the 
subject,  and  to  signify  whether  he  is  willing  to 
join  the  association.' 

TUs  address,  we  understand,  increased 
ibe  niamher  of  members  in  town  and 
cmtatrf  to  little  short  of  one  thousand. 
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■AXDCHIP  OV  IMPRIBOIVMSirT. 

7b  the  Editor  of  Oia  Legal  Observer. 

Sib, — The  airticle  in  yoornnraber  for  Dec.  1 1 , 
on  the  subject  of  the  punishment  inflicted  by  the 
new  kw  upon  a  debtor  who  may  be  unfortunate 
rather  than  fraudulent  is  verv  just  as  a  con- 
demnation of  those  who  woula  advocate  a  more 
severe  Law  of  Debtor  and  Creditor.  I  cannot 
help  nmariting,  however,  that  the  nresent  law 
(as  put  in  force  by  some  of  the  juages  of  the 
Goimty  Courts)  is  even  more  severe  than  the 
observation  of  the  writer  of  that  article  would 
seem  to  be  aware  of,  for  some  of  the  judges 
eomnut  to  the  "  House  of  Correction,"  thus  de- 
a  poor  debtor  to  the  very  level  of  a 


^  See  the  List,  34  L.  O.  p.  42. 


The  act  certainly  says,  common  gaol  or 
house  of  correction ;  and  this  would  give  the 
judge  a  discretion  to  commit  fraudulent 
debton  to  the  house  of  correction,  and  unfor- 
tunate ones  to  the  common  gaol  for  debtors, 
and  not  for  felons. 

I  read  a  late  case,  where  a  surgeon  was  smn* 
moned,  but  was  unable  to  attend,  as  he  was  en«- 
gaged  in  a  midwifery  case.  His  wife,  however, 
attended  for  Mm,  and  promised  to  pay  half  the 
debt  of  62.  in  two  or  three  weeks,  but  the  judge 
ordered  him  to  be  committed  to  prison  for  non^ 
attendance. 

A  gentleman  of  any  profession— in  the  law; 
phvsic,  or  divinity,— may  be  summoned  on  a 
judgment  debt,  which  being  unable  to  pay— 

Srobably  because  he  cannot  collect  the  debts 
ue  to  himself  in  suScient  time,*-instance  a 
surgeon  whose  bills  are  usually  payable  at 
Christmas,  or  a  solicitor,  when  causes  are 
ended ;  and  yet,  without  any  charge  or  pre- 
tence of  fraud,  they  may  be  committed  to  the 
"  House  of  Correction,"  to  the  ruin  of  their 
position,  and  a  degradation  that  might  drive 
them  mad! 

Can  such  a  stale  of  the  law  have  been  con- 
tea^^ed  by  the  hnmanity  of  the  Lord  Chan- 
cellor, who  IS  known  to  advocate  a  total  abo- 
lition of  imprisonment  for  debt  ? 

C1VI& 

JURISDICTION   A8TO   JUDGMENT   DSBT8. 

Can  an  action  be  eommflni^il  6y  olaint  under 
the  58tii(or  other  section)  of  the  New  Coimty 
Courts  Act,  on  a  judgment  obtained  in  tho 
Exchequer,  or  other  superior  conrt,  where  tha 
debt  and  costs  recovered  on  sneh  judgmsal 
do  not  ezeeed  20/.  ?  See  Com.  Digest,  titia 
Prohibitions  (A).  _  _^ 

T.  W. 

[See  the  report  of  tihe  case,  p.  2 19,  post.J 
LAW  APPOINT!^NT. 

Thb  Right  Honourable  the  Speaker  has  ap- 
pointed Thomas  Erekine  May,  Esq.,  Barrister- 
at-Law,  to  be  Taxing  Master  of  Costs  on  Pri- 
vate bills  in  the  House  of  Commons. 


RECENT   DECISIONS   IN  THE  SUPERIOR   COURTS, 

IISPOBTXO   BY  BiJUUSTBRS  OF  THE   SEVBBAL  COUBTS. 


Tk$  cmtrt 


SoUf  Caait. 
Anon.    Nov.  18, 18^« 

TBU8TXB  ACT. 

foilll  not  entertain  an  appUcaium 


ikis  not  m  the  first  instance. 

3fr.  JKefiflotfe  moved,  under  the  10  &  11 
ykL  c  zctL,  fat  an  order  to  mf  a  sum  of 
r  into  oanct,  witiumt  which  ha  said  he 

inliomifid  (ha  Aeaowrtai 
tnot  lecanve  tha  nwnaH;    Ha  waa 
ttidRK  to  stale  tliB  £uU  of  Ilia  caa^  baft 
Lord  liMfdale,  afUr  having  ascertained  that 


no  application  had  been  made  to  the  Ac- 
countant-General,  refused  to  entertain  the 
motion^  observing  that  tho  act  ezprsssly  di- 
rected that  the  money  dmnld  ba  aeceived,  and 
the  parties  must  go  to  the  Accountant-Gei^eral 
in  the  first  instance. 

Howfey  V.  Adams.    Nov.  18, 1847* 

LXA8B.^DBVB]HHaiiT.«H 

Uksmweem  tn  tmmtlm  §i0KdmtA 
|»'^iMla«tea««W%ifta 
tlis  same  as  im  the  ease  of  other 
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The  cowrt  will  fu>t  make  a  four  day  order 
'  apainst  him  in  the  first  instande. 

In  this  case  Mr.  Erskine  moved  for  a  foar 
day  order  against  George  Wyatt,  a  defendant 
in  the  caiue»  to  compel  him  to  execute  a  lease 
which  had  been  settled  by  the  Master,  and 
which,  as  was  alleged,  the  defendant  had  on 
several  occasions  been  applied  to  to  execute, 
but  without  effect. 

Lord  Langdale  said,  that  there  must  be  the 
same  process  to  compel  a  defendant  to  the 
cause  to  execute  a  lease  as  to  compel  its  execu- 
tion by  any  other  nerson.  He  would  make,  an 
order  that  the  defendant  do  execute  the  lease, 
but  the  subsequent  process  must  be  in  the  com 
mon  form* 


fl?icr«C|)siicrnor  ni  eiiBlxiOr. 
Boyd  V.  Boyd,    Dec.  15,  1847. 

AMENDMENT     OF    BILL — EXCEPTIONS     F 
IMPEBTINENCE. — APPEAL. 

Where  an  appeal  from  a  decision  of  the 
Master  on  exception  for  impertinence  in  an 
answer  was  pending :  Held,  that  in  such  a 
case  a  special  appUeation  ought  to  be  made 
to  the  court  for  liberty  to  amend,  without 
prejudice  to  the  appeal,  and  not  a  simple 
application  to  amend  before  the  Master. 

This  was  a  motion  in  behalf  of  the  plaintiff 
that  he  might  be  at  liberty  to  amend  his  bill, 
by  adding  parties,  and  inserting  statements 
therein  that  such  parties  were  proper  parties, 
praying  no  further  answer  to  the  amendment 
— ^but  that  such  amendment  might  be  made 
without  prejudice  to  certun  exceptions  for  im- 
pertinence which  had  been  taken  bv  plaintiff 
to  the  answer  of  one  of  the  defendants,  and 
which  exceptions  were  then  on  appeal  to  the 
Lord  Chancellor. 

Mr.  Stuart  appeared  on  the  motion. 

Mr.  J.  Parker,  contr^,  contended  that  the 
plaintiff  was  applying  for  a  special  order  to  the 
court,  when  in  fact  it  ought  to  have  been  an 
order  of  course  before  the  Master,  Woodroffe 
V.  Daniel,  9  Sim.  410.  The  motion  was  no- 
thing but  one  to  amend  simpliciter ;  it  was 
quite  impossible  thai  amending  the  bill  could 
prejudice  an  appeal  pending  for  impertinence ; 
at  all  events  the  order  shomd  be  made  without 
costs. 

The  Vice-Chancellor  made  the  order,  but 
without  costs,  saying  he  thought  the  plaintiff 
was  right  in  making  his  application  to  the 
court. 


Viti^%9inu\\ox  ltn(g)t  ISruct. 
Morris  v.  Bull.    Dec.  8. 

PRACTICE. — PAYMENT  OF    PURCHASE 
MONEY. 

Under  special  circumstances  the  court  will 
allow  purchase  money  to  be  paid  into  court, 
without  aoceptanoe  t^fthe  title, 

NMer,  on  behalf  of  a  purchaser  %nder  a  de* 
oree  in  this  cause,  moved  for  leave  to  pay  into 


court  his  purchase  money,  without  pnjodiee 
to  any  question  as  to  the  tide  to  the  pnrchiBed 
premises,  and  that  he  might  be  let  into  pos- 
session. 

F.  Bayleyt  for  the  plaintiff,  did  not  object  to 
the  order  being  made  as  asked,  but 

The  Vice-Chancellor  said  that  he  codd  not 
make  the  order  as  to  the  possession ;  with  regard 
to  the  payment  withoui  prejudice  to  anv  question 
as  to  tne  title,  he  was  now  ioformea  that  the 
rule  was  not  inflexible  that  the  purchaser  ceroid 
not  pay  his  money  without  accepting  the  title, 
but  that  the  money  might  under  special  cir- 
cumstances  be  paid  in  without  prejudice.  As 
in  this  case  the  order  was  applied  for  to  stop 
interest,  he  would  make  it. 

Sibbering  v.  Earl  Balcarras.    Dec.  1. 

PLBADINO.— DE8CRIPTI0N  OF  PLAINTIFF.— 
SECURITY  FOR  COSTS. 

J.  V.  Price  moved  that  the  plaintiff  should 
give  security  for  costs  in  consequence  of  the 
description  of  the  plaintiff^s  residence  being 
insufficient.  The  description  was  as  follows : 
"  Late  of  Blackrod,  in  the  county  of  Lancaster, 
but  now  working  on  the  line  of  railway  be- 
tween Sheffield  and  Manchester,  labourer.** 

Hargrove,  on  behalf  of  the  plaintiff,  con- 
tended that  the  description  was  sufficient,  but 

The  Vice*  Chancellor  considered  otherwise, 
and  said  that  the  plaintiff  must  give  secarity 
for  costs,  unless  he  thought  proper  to  amend, 
paying  the  costs  of  this  application. 


(Before  the  Four  Judges.) 
Camming  v.  Inee,    Mich.  Term,  1847- 

INSANITY.  —  CONTRACT.  —  COUNSEL    AND 
ATTORNEY. 

A  person  charged  as  a  lunatic  made  (with  the 
sanction  of  her  counsel  and  attorney)  n 
agreement  to  dispose  of  her  property  •»  « 
certain  manner.    The  agreement  was  mads 
pending  an  inquisition  into  the  fact  of  her 
lunacy.     She  afterwards  brought  an  action 
to  recover  the  deeds  delivered  up  under  the 
agreement.    Held,  that  she  was  entitled  to 
recover  them. 
In  such  a  caseitis  a  proper  question  toheUft 
to  the  jury,  whether  the  plaintiff  made  the 
agreement  of  her  own  free  wiU,or  through  the 
recollection  of  her  past  confinement  as  s 
lunatic  and  a  fear  of  the  renewal  of  that 
cor^nement. 
This  was  a  proceeding  by  interpleader.  The 
plaintiff  had  brought  an  action  against  the 
trustees  under  an  agreement  made  between  her- 
self and  her  daughters,  the^resent  defendants, 
to  recover  from  those  trustees  possession  of  ths 
deeds  relating  to  her  property,  which  deeds 
had  in  virtue  of  the  agreement  been  delivered 
up  to  the  trustees.    The  trustees  discUuned  all 
interest,  and   the  daughters  were  made  the 
defendants  in  an  issue  directed  to  try  whether 
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the  pkintiff  had  of  her  own  free  will  made  the 
agreemeDt  in  question.  The  cause  was  tried 
before  Mr.  Justice  Erie,  when  a  verdict  was 
foaod  for  the  plaintiff.  A  rule  had  since  been 
obtained  to  set  aside  this  verdict.  The  court 
took  time  to  consider  the  judgment.  The  facts 
of  the  case  and  the  questions  raised  on  argu- 
ment are  sufficiently  stated  inthe  judgment. 

Lord  Denman,  after  the  court  had  taken 
time  to  consider,  delivered  judgment  in  the 
case.    The  question  in  this  case  arose  upon 
the  trial  of  an  issue  directed  under  the  Inter- 
pleader Act,  to  determine  whether  the  plaintiff, 
notwithstanding  an  arrangement  made  by  her, 
was  entitled  to  the  possession  of  certain  deeds 
settling  and  disposing  of  her  property.    We 
are  clearly  of  opinion,  that  her  title  to  tne  pro- 
perty was  not  open  to  inquiry  at  the  trial,  in- 
dependently of  the  effect  of  that  arrangement, 
which  was  the  subject  of  the  Issue  in  question. 
His  Lordship  stated  the  nature  of  the  arrange- 
ment to  be  a  disposition  of  the  plaintiff's  pro- 
perty, to  take  place  after  her .  death,  in  favour 
of  her  daughters,  the  defendants,  by  whom  a 
commission  of  lunacy  had  been  issued  against 
her,  under  which  commission  she  was  taken 
before  a  commissioner  of  lunacy,  and  a  formal 
inquiry  into  her  sanity  was  instituted.    The 
procee^ngs  on  that  inquiry  were  terminated 
py  this  trrafagement.    On  the  trial  of  the  issue 
it  was  aigued  for  the  plaintiff,  that  she  could 
not  be  bound  by  this  arrangement,  as  it  was 
made  whilst  she  was  under  duress,  that  she 
had  been  confined  in    an    asylum,  that  her 
health  had  been  affected  by  such  confinement, 
and  that  she  acceded  to  the  arrangement  only 
through  fear  of  the  confinement  being  renewed ; 
for  thouflh  she  was  permitted  to  go  at  large 
during  the  inquirer  before  the  commissioner, 
the  result  of  that  inquiry,  if  it  terminated  un* 
Cavourably  for  her,  would  be  to  place  her  again 
under  restraint.    For  the  defendants,  it  was 
contended,  that  whatever  had  been  done  was 
done  under  a  legal  process,  was  lawful  and  was 
in  good  faith,  and  that  though  there  had  been 
a  previous  confinement,  it  was  at  an  end  at  the 
momeBt  when  the  arrangement  was  made ;  that 
her  interests  had  been  properlv  consulted,  and 
that  it  was  a  rule  of  courts  of  justice  to  sustain 
arrangements  made  in  them,  upon  the  advice 
and  sanction  of  counsel.    There  is  no  doubt 
that  great  weight  is  due  to  these  considerations, 
and  they  woi2d  perhaps  be  decisive  in  cases 
where  both  parties  were  free  and  competent 
persons.     B.ut  when  one  of  the  parties  is  ex- 
pressly declared  by  the  others  to  be  lunatic, 
and  is  therefore  threatened  with  personal  re- 
straint, it  cannot  be  said  that  they  meet  upon 
equal  terms.     The  object  of  a  commission  of 
hmacy  is  to  declare  the  person  who  is  the  sub- 
ject of  it  incomipetent  to  do  any  legal  act,  to 
take  from  such  a  person  all  his. power  and  to 
transfer  it  to  another.    How  then  can  such  a 
person  be  teieated  as  fit  to  negotiate  an  agree- 
ment.    The  defendants  can  hardly  maintain 
the  pfadntiff's  competency  in  the  face  of  theur 
own  proceedings;  but  if  she  was  a  competent 
person  to  noake  the  arrangement,  she  is  aljso  a 


competent  person. to  retain  possessioQ  of  the 
deeds,  and  ought  not.  to  be  deprived  of  them. 
If,  being  competent,  she  was  induced  by  ^ 
fear  of  confinement  to  execute  these  deeds,  then 
hier  signature  to  them  was  obtained  by  a  direct 
interference  with  her  personal  freedom,  and 
how  can  we  say  that  it  was  not  obtained  by 
duress?  That  her  counsd  thought  this  the 
best  arrangement  for  her  interest,  is  a  matter 
which  we  need  not  question ;  but  they  are  not 
entrusted,  by  Uie  mere  fact  of  being  her  counsel, 
with  any  power  over  her  person  and  property. 
Their  riffhts  are  derived  from  her  alone,  and  so 
long  as  she  is  perfectly  at  liberty  she  may  autho- 
rize them  to  act  for  her ;  but  as  she  was  at 
that  time,  by  the  hypothesis  of  the  commission, 
incompetent  to  act  lor  herself  and  incompetent 
to  make  any  contract,  she  was  incompetent  to 
authorize  them  to  give  thdr  sanction  to  any 
contract  for  her.  There  was  an  objection  to 
the  mode  in  which  the  learned  judge  left  the 
case  to  the  jury.  He  said  the  question  was, 
whether  the  pliuiitiff  had  made  the  arrangement 
of  her  own  free  will,  and  told  the  jurors  that  if 
she  had  made  it  under  a  recollection  of  her  past 
confinement,  and  under  a  fear  that  that  con- 
finement would  be  renewed,  then  she  could  not 
be  sai(f  to  have  made  it  of  her  own  free  will,  and 
it  could  not  be  sustained.  We  think  that  the 
case  was  properly  left  to  the  jury,  whose  ver- 
dict we  see  no  reason  to  disturb.  Though  the 
peculiar  facts  of  this  case  are  not  the  same  as 
the  facts  in  some  of  the  cases  referred  to  in  the 
arguments,  we  think  that  our  judgment  may 
properly  be  considered  as  in  support  of  them, 
and  not  at  variance  from  them.  Some  ami- 
cable arrangement  may  yet  be  made  favourable 
to  the  interests  of  all  the  parties  concerned. 
In  the  meantime  the  rule  for  setting  aside  the 
verdict  for  the  plaintiff  must  be  discharged. 

<S^ooiier  V.  Payne.    Michaelmas  Term,  1847. 

PRACTICE.— RULE   OP   COURT   UNDER    1  &  2 
VICT.  C.  110. — EXECUTION. 

A  rule  of  court  ufider  1^2  Vict.  c.  110  for  I 
the  payment  of  costs  may  be  enforced  on  ' 
.a  writ  of  ca.  sa.,  qfter  the  expiration  of  a 
year  and  a  day  from  the  time  such  rule  was 
made  without  a  writ  of  sci.  fa.,  or  special ' 
leave  of  the  court  being  first  obtained. 

An  award  having  been  made  imfavourable 
to  the  defendant,  a  motion  was  afterwards 
made  to  set  aside  the  award,  which  was  dis- 
charged with  costs.  These  costs  having  been 
ascertained,  and  the  Master's  allocatur  made, 
in  February,  1845,  a  rule  of  court  was  made 
for  the  payment  of  them,  which  not  being 
obeyed,  a  ca.  sa.  issued  on  the  17th  Novem- 
ber, 1846,  and  the  defendant  was  arrested  on 
the  26th.  At  the  same  time  there  were  other 
detainers  lodged  against  him.  In  July  last 
the  defendant  became  insolvent,  and  an  order 
was  made  vesting  his  property  in  the  plaintiff. 
In  August  a  summons  was  taken  out  before 
Mr.  Baron  Piatt  calling  upon  the  plaintiff  to 
show  cause.why  the  writ  ot  >  co.  so.  should  not 
be  set  adde  for  irregularity,  and  the  defendant    • 
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ost 


of  coilody,  wlttflk  nMmmmn 
A  "— ^'i**'  nfiiilifiitioii  hastDff 

D0BD  ^*>"^  Ao  'hUS  COUCt* 

Jf I.  WhUekurut  and  Mr.  Jkftlfar  Bhoiped 
cawe.  The  alkged  gxoaad  of  iiragnlarity  is 
iSm  the  order  £br  ^  pavnwnt  of  m  ooste  of 
the  motum  to  aet  aakdeme  wnrd  having  heen 
aoade  mora  than  a  year  and  a  day  previous  to 
tfie  anrest  of  the  defendant,  that  were  must  be 
a  writ  of  set. /a.  befate  die  writxif  ca.  sa.  can 
iane.  The  atatute  1  &  2  Vict  c.  110,  by  sec- 
tkat  18,  enacts  that  rulea  of  common  lasr  and 
cadem  of  the  Lord  Chancellor,  &c^  n^ereby 
aay  sum  of  money  or  ai^  costs,  charges,  ^c, 
ahaU  bo  payable,  shaJl  be  deemed  judgment 
cnediton;  and  all  remedies  hereby  given  lo 
judgment  creditors,  an  extended  to  persons  to 
whom  money  is  due  under  such  orders  or  rules. 
Section  19  still  ke^ps  up  the  diatmotion  be- 
t  rulea  and  judgments.  These  ndes  and 
I  are  only  to  hm  the  effect  of  judgments 
fiv  the  purpose  of  enlordng  them.  A  scs./a. 
la  only  neoeseary  in  matters  of  record  enrolled, 
(8  lust.  470,)  and  in  practice  these  rules  never 
ssn  ewolled.  BefiMre  the  statute  of  Victoria 
passed  the  only  mode  of  enforcing  a  rule  of 

"  — 1«  by  attadunent,  which  did  not  give 

on  of  the  gooda  of  the  party,  and  the 
I  statute  was  intended  to  remedy  that  defect. 
Attachment  might  have  issued  at  any  time  by 
lasre  of  the  court.  In  l^hrsMr  v.  MoUram^* 
IMsC  CL  J.,  said,  a  rule  of  court  under  the 
lis  2  Vict.  c.  110,  s.  16,  is  not  a  judgment  for 
aU  purposes,  but  merely  gifes  those  m  whose 
fisvonr  it  is  made  a  better  remedy  than  they 
had  before.  He  also  contended,  ^t  this  bemg 
only  an  in-egularity,  that  the  applicatian  waa 
made  too  late.    Bkmekenojf  v.  murUmy 

Ifswatajr,  Seijeant,  contriL  The  amat  of  the 
defendant  under  a  nnit  of  oo.  sa.  waa  not  only 
irregular  but  void,  by  reason  of  no  writ  of 
scifiL  having  been  taken  out.  An  order  of 
QDurt  is  now  assimilated  to  a  judgmenr  by  the 
1  &  2  Vict  c  110»  and  section  20  gives  the 
court  power  to  issue  such  writs  as  may  be 
deemed  necessary  or  expedient  for  giving  effect 
to  the  provisions  of  the  Act  A&r  the  lapse 
el  a  year  and  a  daj  from  the  time  of  making 
ll»  itde  of  court,  it  ia  necessary  before  execu- 
Isan  iasuesthat  some  means  should  be  adopted 
to  ascertain  that  the  debt  has  not  been  satis- 
fied. In  the  case  of  an  attadmient  there  was 
always  an  application  made  to  the  court  stating 
t3iat  the  debt  had  not  been  satisfied.  For  the 
purpose  of  showing  that  thia  waa  not  a  men 
irregularity,  he  ciM  Reyuold$  v.  JVetoton,« 
Goodtith  V.  Badtiile,^  Parum  v.  LoycL* 

I^ord  J^eamoa,  C.  J.  It  seems  very  desirable 
that  the  actual  oonrse  of  practice  in  all  the 
oourta  should  be  ascertuDBd  before  we  decide 
lliis  case.  We  win,  therefore^  inquire  into  the 
matter  before  we  decide. 

Cur.  ad.  mU. 
Lord  Demaan,  C.  J^  aAerwards  delivered 


tibn  jndgment  of  the  eooet  TUswasaasp- 
pjioBtioa  to  set  aaiie  a  writ  of  esncntiBn  mi  la 
diaehaige  the  deiandaat  out  ef  cnstod^  on  tha 
grannd  that  a  writ  of  ea.  aa.  issned  on  anisef 
court  under  die  1  &  8  Viet  c.  110,  aadaaisn 
than  a  year  bsfDce,  without  a  sok/a.  or  apsoal 
leave  of  the  court  firat  graated.  Botwaare 
of  opinion  that  no  se».  fa.  or  speeial  koieef 
the  court  waa  neeesaary  by  that  Act,  or  neon 
any  legal  principle;  and  upon  inqany  we  asd 


that  aoeording  to  the  pnetiee  whidi  pretaik 

ags  are  regidsr,  and  on  tkst 

therefore,  this  rule  wili  be  diacbaiiged. 

Bule  disehantoi 


'  DawL  and  Lownd.  781. 
;4aB.E.7or.       «  lOidal^ Oanr.ua. 
*  ft^DwrL  ftOOa»  •  a  Wilaoa,  8AX. 


€ttteen'it  Bend^  Pcsctto  Cfluct 
(Brfore  Mr.  Justice  Ptttteson.) 

Region  the  prosecution  o/Bogersoa  v.  Grtfluftaa. 

Nov.  18  &  22, 1847. 
coKONBB  or  A  BOBOiTaH.— oonpoa4TB  ov* 

FIOBR.— COSTS  OF  A   BBUATOft   imDBB  9 
ANNB,  C  20. 

A  coroner  of  a  borough  appwUed  usdir  tie 
62ndsectum  ofS  ^  6  FK.  4,  c.  76,  isnota 
corporate  oficer  vntMn  the  measifig  of  the 
9  Anne,  c.  20,  oac^  therefore  the  rdstor  to  a 
quo  warranto  to  determins  vkeiher  th 
office  ofooronsT  to  a  horough  is  pnperlj/ 
filled,  is  not  entitled  to  his  costs  w  ustes 
found  for  him» 

In  tins  caae  an  information  in  1^ nrtareef 
a  (tts  wmrmdo  had  issued  agaiaat  the  ^^^^ 
ant,  commanding' him  to  show  by  what  autM* 
ri^  he  eaerdsed  the  office  of  coroner  for  na 
bemgh  of  Wignn.    The  defendant  plaldad 
several  plena^  on  one  of  whieh  fanr  iasaea  win 
laised  by  the  relator,  which  went  down  to  tae 
aaaiBes,  and  on  a  trial  before  Mr.  Joatice  Giaa- 
wsfi,  at  Lancaater,  two  of  these  issaaa  wm 
found  for  the  defendant,  and  two  for  dMiwa- 
tor,  who  snhse^pienliy  entered  up  jndgBNSl 
upon  them  for  his  coats  under  9  Aime,  c  90» 
8.6.    Eariier  in  liw  Term  Coiaftw  obtained  a 
x«le  am  to  set  aside  so  much  ef  tte  judgaw^ 
aa  swarded  costs  to  t^  relator,  on  the  gfBW 
tfasft^e  effioeof  a  ceitmer  to  aborangfa*  ff' 
poanted  m pnrsoanoe  of  the  paovisaaniof  me 
Ma^pal  Corporations*  Aet,  (5  &  «  W.  4» 
c.  76,)  is  not  a  covpointe  officer  within  thi 
nisHiii«o£the9Aane,e.2e;  and,  tfaeRfsie» 
tbat  the  relator  waa  not  entitlad  to  enter  sp 
judgment  for  hie  coats  under  that  atakula. 

Mof^a,  a  C,  and  Fieksrisu,  now  (It* 
Nov.)  showed  canae,  and  eontenoed— ^^»M 
the  office  in  question  WM  an  office  withia  ma 
meaning  of  the  net  9  Annexe.  30;  andMcoedl^ 
thst  even  if  the  oonrt  ehonld  think  ^hat  it  «« 
not»  still,  as  it  waa  a  di^pult  qnastaeai,  tbecoart 
would  not  dispose  of  it  on  molkm,  hot  wenW 
discharge  the  rnke  and  lettfo  ih»  defendaat^to 
Uswrit  of  emr.  Wifli  rapd  to  tiw 
itself,  before  the  Mankapsi  Covpoai 
(S  &  6  W.4,  c78,)lheai^pnr  of  tf 
sneeciaed  the  effioe  under  Aeiiiartiir  by  vii< 
ef  his  ima  liii  tai  ml  m  aaayot;  andthesafoml 
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dfleeiof  cuMLT  WMdi  dear^hsre  bam  a  cor- 
psate  «iioB  at  that  tima.  The  wordfr  of  the 
lit  leeliaa  of  dx  9  Anae,  e.  Ql&,  are: — 
"  WhewM  divers  penona  have  of  hte  mtraded 
and  have  taken  upon  thenK 
I  to<  CEBBrciae,  theoficee  of  mayave,  batliflRi, 
and  other  ofieea,  within  cities, 
tawBe  corpotita^  aad  placaa  within  that  part  of 
Gent  Britain  called  England  and  Wales." 
Koar  these  wwds  woidd  clearly  include  the 
ofies  of  etamtBT,  and  die  only  question  then  is, 
wfaslfaerthe  Municipal  Corporations'  Act,  (5  & 
6  W.  4,  c  76,)  made  any  dtlference  in  this  re- 
lict Now  the  appointment  of  the  coroner  to 
allboiougha  applying  for  a  separate  Owmrter 
Sesnoos  under  that  act,  of  which  the  borough 
of  Wigan  was  one,  is  under  the  63nd  section 
of  the  act,  which  Tests  the  appointment  in  the 
town  comidl,  and  his  expenses  are  paid  out  of 
the  borough  fund,  and  therefore  is  as  much  a 
corporate  officer  as  the  recorder,  who  it  has 
hcni  decided  is  a  corporate  officer.  The  only 
dilEerenGe  made  by  the  Municipal  Corporations' 
Act  is,  ifaa  the  offices  of  mayor  and  coroner 
an  now  executed  by  two  persons  appointed  by 
die  council,  instead  of  1^  one,  as  was  formerly 
the  case.  Several  cases  were  cited  on  the  odier 
ode  when  this  rule  was  mo>ved : — A.  v.  ITaUAr, 
5  Term  Rep.  375 ;  R.  v.  Hall,  1  B.  &  C.  237  ; 
and  It  V.  WiUiam^  1  Bun;.  402.  But,  if  these 
cases  aie  sxamined,  they  will  be  found  not  to 
beanalsgnaa. 

Co  Miftsy,  contrky  contended  that  the  coroner 
*na  an  officnr  <tf  the  Ctown,  and  not  a  eorpo* 
Mta  offiser,  hii  duties  betaiff  wholly  uncon- 
neded  wiffa  the  eorpocatson-;  he  had  to  act  as 
fibtnS,  to  lod  treasufe-tiwre,  and  return  the 
amnhHaf  hia  iaqwests  to  die  Crown,  and  was 
in  BO  uwf  f«ap«B«ble  to  the  eoreoration. 

FMMdw^.  (Nov.  23.)  I  have  looked  attheaiets 
of  yiBauiunt  and  the  cases  bearii^  upon  this 
Mwjjait,  und  whatever  question  there  n»y  hmre 
hHB  fbvQMrlr in  itspeet  to  iSkt  cefraner  hieing  a 
BBiperais  •flieeK,  from  the  circumstance  of  iht 
■ayor  hMtmg  Hnt  office  under  the  charter,  is 
aaCmalatial;  indeed  tihe  question  then  eoidd 
intvery  wuQ  lawn  ansen,  as  the  two  offioev 
wcR  united  in  Ae  anaie  penouv  The  Mmiicl 
pd  CsiputiMimw*  Act,  however,  destroyed  tiie 
r  of  tin  old  offiea  of  coroners  in  tiioae 
,  far  it  provided  that  udiere  there  are 
f  eatsMiahed  a  coroner  is  to  be 
It  auiWH  to  me  tint  the  eonner, 
ated  by  the  corporation,  is  in 
Kcer  af  lihe  Cniwn»  and  not  a  eor-^ 
la»dBties  have  faference  to  the 
ftawa,  and  mot  Ifaa  aofponiion.  Not  being, 
tfasKfcvUy  ha  my  jadgmaatty  a  cuvporailn  officer, 
Ilhiak  the  inlator  is  not  enlilM,  wnder  tiie 
K«f »ihHna^c.2(KtobiB006ts.  Themle 

BnlaalMi^te. 


Cnnf.—- Coaunon  Pleat. 


fir 


r,  Nov.  ITtfa,  1847. 
tsonrRATiois   or   votvus.^koticb  or 


PL*CB  or  ▲MDB.r-aunBTtoira  or  law 

Jn  a  notice  objecting  to  a  patty's  right  to  he 
puton'the  register  of  voters  for  ike  ftoroa^ 
qf  Gkeitenham,  that  borough  beinp  aU 
viithin  the  parish  of  Cheltenham,  the  db' 
jector^s  place  of  abode  was  stated  to  be  **5, 
Sherborne  Street,"  and  then  was  added  **  on 
the  list  of  voters  for  the  parish  of  Chetten^ 
ham,"  Held,  that  such  description  of  the 
place  of  abode  mpeared  on  the  face  of  the 
notice  to  be  sufficient  in  point  of  l&w^  and 
as  the  revising  barrister  had  decided  tkat 
it  teas  sufficient  in  point  of  fact,  his  deci- 
sion was  conclusive,  and  must  be  affirmed. 

Whether  from  the  generality  of  the  descrip^ 
tion  of  the  objeetoi^s  place  cf  abode,  it  cam 
be  said  to  point  sufficiently  to  a  particulat 
locality,  may  be  a  question  qf  law,  but  where 
a  certain  locaUty  appears  to  be  referred  to^ 
the  question  of  whether  the  description  is 
sufficient  to  give  the  information  required 
by  the  6  Vict.  c.  18,  sec.  17,  is  one  of  fact 
ttjpon  which  the  decision  qf  the  revising  &ur« 
rtster  is  conclusive, 

JoKN  Flatchbr  objected  to  the  name  ti 
Charles  Sheldon  being  intained  in  the  liat  o£ 
voters  for  the  boroa^  of  Cheltenham.  Tfaa 
notice  of  objeetioa  was  in  the  following  form. 

'^To  Mr.  Charies  Sheldon,  1,  Ohiey  Ptece. 

*'  I  hereby  ^iva  yon  notice  that  I  object  ta 
yonr  name  bemg  retained  on  the  list  of  peraona 
entiAed  to  vote  ia  the  election  of  a  member  lor 
the  horaufi^  of  Cheltenham.  Dated  this  3Iut 
dayof  AufMt»1947. 

**JomS  FLAfTCIfBB, 

*^of6,Sherbom»St. 
"  On  the  hat  of  voters  for  dK  paridt  of 


It  was  contended  on  behalf  of  the  perwm 
objected  to,  that  the  notice  of  objection  was 
dnective  in  diat  it  did  not  show  in  what  town 
or  parish  Sherborne  St.  was  situate,  there 
beii^g  other  paxiehea  widnn  the  distance  of 
seven  miles  containing  streets,  tfaonsh  it  woa 
not  shown  that  there  was  any  other  SSierboma 
St.  than  that  in  the  parish  of  Cheltenham,  Tha 
borough  of  Cheltenham  consists  of  the  paririk 
of  Cheltenham  only,  and  the  names  of  the 
whole  of  the  roters  for  the  borough  are  comr 
prehended  in  one  list,  viz.,  those  entitled  to 
vote  in  respect  of  pro^rty  situate  within  l3ie 
pariah  of  Cheltenlum.  The  name  of  John 
Flatcher,  the  objector,  appeared  in  the  fist  of 
voters,  and  his  place  of  abode,  and  the  local 
daacription  of  hia  qualification,  were  tfaenin 
described,  vis.,  '*  5,  Sherborne  St.**  It  was  not 
snggeated,  dnt  in  foct  tilers  waa  any  other 
pine  called  Sherborne  Su  in  the  borough  fft 
Cheltenham,  or  that  it  was  not  peifeetly  watt 
known,  or  that  any  prnctiead  inconvenienee  IqA- 
lowed  from  tne  omunon  of  the  nam  of  the 

wts  ar  parish.  The  revising  banister  tiioogltt 
die  ncaiee  of  objection  aomcient,  md  tbt  per* 
eon  objected  to,  having  sided  toprove  ma  Tsgot 
to  bare  his  name  letmned  in  tlte  fist  of  voters^ 
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hb  ezpunffed  it    The  cases  of  twenty-six  other  in  the  parish  of  St.  Woollos,  he  held  that  the 


persons  objected  to  by  the  said  John  Fiatcher 
upon  similar  notices,  and  whose  names  the  re- 
vising barrister  expunged  from  the  list,  were 
consolidated  with  the  principal  case.  If  the 
Court  of  Common  Pleas  should  be  of  opinion 
that  the  notices  of  objection  are  sufficient,  the 
r^[ister  was  to  remain  unaltered,  if  they  should 
be  of  a  contrary  opinion,  the  names  of  all  the 
parties  so  expuinged  were  to  be  restored  to  the 
register. 

Byles,  Serjeant,  for  the  appellant.    The  ques- 
tion in  this  case  arises  under  the  provisions  of 
the  6  Vict.  cap.  18,  sec.   17.    That   section 
enacts  that  everv  objector  "  shall,  on  or  before 
the  25th  day  ot  August  in  that  year,  give,  or 
cause  to  be  given,  a  notice  according  to  the 
form  numbered  in  the  said  schedule  (6),  or  to 
the  like  effect  to  the  overseers,"  &c.,  and  "  shall 
give,  or  cause  to  be  left  at  the  place  of  abode 
of  the  person  objected  to,  as  stated  in  the  said 
list,  a  notice  according  to  the  form  numbered 
(11)  in  the  said  schedule  (B),  and  every  notice 
of  objection  shall  be  signed  by  the  person  ob- 
jecting."   The  latter   form,  as  given  in  the 
schedule  referred  to,  requires  the  party's  place 
of  abode  to  be  stated  after  the  signature  of  the 
name,  and  it  is  submitted,  thi^  in  order  to 
comply  with  the  17th  section  and  such  form, 
the  name  of  the  town  (Chdtenham)  should,  in 
the  present  case,  have  been  added  to  '*  6,  Sher- 
borne St."    The  case  of  WooUett  v.  Davit,  4 
Com.  B.  115, 1  Lutw.  Reg.  Cas.  607,  although 
decided  with  reference  to  a  county,  and  not, 
as  here,  to  a  borough  voter,  is,  nevertheless,  a 
strong    case    in  point.     There   the  objector 
desci%ed  himself  as  of  ''The  Oaks  on  the  regis- 
ter of  voters  for  the  parish  of  St.  Woollos,"  and 
the  description  of  the  place  of  his  qualification 
in  the  register  of  votes  was  "  The  Oaks,"  and 
it  was  holden  that  the  notice  and  the  register 
could  not  be  coupled   together,   and  conse- 
4)uently,  as  the  description  of  the  place  of  abode 
in  the  notice  itself  was  too  general,  the  notice 
was  insufficient. 

Keating,  for  the  respondent.  The  decision 
in  the  case  just  quoted  does  not  apply  to  the 
question  now  before  the  court.  That  decision 
merely  amounts  to  this ;  that  a  description  in 
the  notice,  insufficient  in  itself,  cannot  be 
assisted  by  having  recourse  to  another  docu- 
ment. In  giving  judgment  in  that  case,  Wilde, 
C.  J.,  says,  "  It  appears,  from  this  case,  that 
the  controversy  before  the  barrister  was,  that 
the  statement  contained  in  the  notice  was  in- 
sufficient, but  it  was  also  contended  that  the 
notice  also  stated  that  the  objector  was  resident 
in  the  parish  of  St.  Woollos,  and  that  the  party 
receiving  the  notice  might,  by  resorting 
to  the  register  have  learned.that  the  Oaks  was 
in  the  parish  of  St.  WooUos,  and  that  therafore 
the  notice  was  sufficient.  The  barrister  ad- 
mitted this  to  be  the  case,  and  held  that  the 
notice,  though  insufficient  in  itself,  might  be 
made  Talid  by  being  coupled  with  the  register, 
and  as  the  two  documents  so  coupled  together 
furnished  the  means  of  ascertaining  that  the 
objector's  place  of  abode  was  ^  "  Tw  Oaks,^' 


notice  was  in  sufficient  conformity  with  the 
statute.    We  are  of  opinion  that  this  dedfton        | 
is  wrong,  and  that  the  notice  of  objection  is 
not  mack  in  the  form  or  to  the  effect  required 
by  the  statute.    The  party  receiving  the  notice 
is  not  bound  to  take  the  trouble  of  resorting  to 
any  other  means  than  the  notice  itself  in  order 
to  obtain  information  as  to  the  place  of  abode 
of  the  party  sending  it."    The  present  case 
differs  from  that  in  tins  material  respect  namdy, 
that  here  the  revising  barrister  finds  the  notice 
of  objection  sufficient.    The  sufficiency  of  the 
notice  must  always  depend  on  the  {Nurticalar 
circumstances  of  each  case.    In  the  case  of 
Knowles  v.  Brooking,  2  Com.  B.  226, 1  Ditw. 
Reg.  Cas,  461,  a  notice  of  objection  signed  with 
the  objector's  true  place  of  abode,  was  held  suffi- 
cient, although  in  that  respect  it  differed  from 
the  place  of  abode  as  stated  in  the  register. 

Maule,  J.  Suppose  the  objector  happened 
to  be  some  person  of  eminence,  whose  name 
was  well  known,  a  general  description  nikht, 
in  the  opinion  of  the  revising  barrister,  afford 
sufficient  information.  Here  the  barrister 
seems  to  have  proceeded  on  the  effect  of  aom 
evidence  which,  however  erroneously  adnutted, 
I  am  inclined  to  think  the  court  has  no  power 
to  interfere  with. 

Keating.  It  cannot  be  doubted,  taking  the 
whole  of  the  case  together,  that  the  barrister 
thought  the  party  objected  to  perfectiy  well  un- 
derstood the  description  in  the  notice,  aaa 
therefore  having,  as  a  matter  of  fact,  found  tlut 
the  notice  was  sufficient,  the  court,  it  is  snh- 
mitted,  is  not  now  in  a  situation  to  deal  with 
his  decision.  The  case  of  Gadsby  v.  Waxhwr- 
ton,  7  M.  &  Gr.  17;  1  Lutw.  Reg.  Cas.  136,  is 
an  authority  showing  what  should  govern  the 
revising  barrister  in  casea  of  this  nature. 

Byles,  Sergeant,  in  reply.  On  the  authonty 
of  WooUett  V.  Davis,  and  WaUer  v.  HwfWh 
1  Ry.  and  Moo.  149,  it  is  submitted  that,  the 
question  raised  in  this  case  is  one  of  law  and 
not  of  fact  merely.  The  revising  barrister  does 
not  decide  on  the  place  of  abode  as  stated  m 
the  notice  alone,  but  also  on  several  other 
facts,  and  that  he  is  not  at  liberty  to  do. 

Wilde,  C.  J.   This  question  has  been  at- 
tended with  some  difficulty  with  reference  to 
the  consequences  which  may  arise  from  our 
decision  upon  it.    The  17th  section  requires 
an  objector  to  give  a  notice  stating  his  place  of 
abode,  &c.    Now,  is  the  sufficiency  of  the  no- 
tice in  that  respect  a  matter  of  law  or  of  fact^ 
I  think  both  may  be  involved.    To  give  a 
man's  place  of  abode  requires  a  description 
pointing  to  that  locality  where  he  may  be  found, 
and  whether  that  description  is  sufficient  for 
that  purpose  may  be  a  matter  of  law,  as  where 
a  man  said  he  lived  in  King-street,  and  no 
more,  there  being  many  such  streets  in  Eng- 
land, a  party  would  not  know  in  what  place 
he  was  to  look  for  him ;  and  either  in  that  case 
or  where  the  revising  barrister  found  some- 
thing to  be  a  sufficient  description  of  a  pUce  of 
abode,  which  on  the  face  of  it  could  not  be  |>ro- 
perly  considered  so  from  its  extrem%  g»_eralityi 
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the  question  of  Buffidency  would  be  one  of  law. 
But  if  the  description  were  such  as  on  the  face 
of  it  had  sofiBdent  particularitv  to  import  some 
£>tinct  locality  applicable  to  we  person  giving 
the  notice  where  he  may  be  found,  then  whether 
it  was  a  description  of  the  place  of  abode  an- 
swering  the  requisites  of  the  statute  may  be  a 

rtion  of  fact  for  the  condusive  dedsion  of 
revising  barrister.     In  Woollett  v.  Davis, 
the  court  held  the  notice  insufficient  on  the 
groond  that  the  barrister  had  decided  otherwise 
as  a  matter  of  law,  thinking  that  the  description 
in  the  notice  might  be  coupled  with  that  in  the 
register  of  voters.    The  court  there  said  the 
bmster  had  been  mistaken  in  point  of  law, 
and  that  the  cotice  must  contain  witlun  itself  a 
fiuffident  description  of  the  place  of  abode,  and 
could  not  be  assisted  by  coupling  it  with  the 
register.     In  the  case  ol  Oadsby  v.  Warburton, 
the  notice  of  objection  described  the  place  of 
abode  as  "  Poplar  Grove,  Didsburyr  Dids- 
bury  bdng  a  township  within  the  polhng  dis- 
trict of  Manchester;  and  the  revising  barrister 
hdd  the  notice  to  be  insufficient,  considering 
that  something  more,  such  as  '*  Lancashire,"' 
or  "  near  Manchester,"  should  have  been  added 
to  the  place  of  abode.    That  decision  the  court 
treated  as  raising  not  the  question  of  whether 
the  notice  was  insufficient  practically  to  meet 
the  objects  of  the  statute ;  but  whether,  though 
sufficient  in  that  respect,  it  could  be  deemed 
a  description  of  the  place  of  abode  suffident  in 
point  of  law,  without  the  addition  of  the  county 
or   the    neighbouring    lar^e    town.      There 
appeared  in  that  case  nothmg  which  showed 
that    the     revising    barrister    thought    the 
notice    on    the    face    of    it    insufficient    in 
point  of  fact,  and  the  court  therefore,  think- 
ing the  requirement  of  any  addition  to  the 
description  la  the  notice  wrong  in  point  of  law, 
reversed  the  barrister's  dedsion.    The  notice 
in  the   present  case    desdribes  the  place  of 
abode  as  "  5,  Sherborne  Street."    Now  the 
qoestion  is,  where  is  Sherborne  Street?    In 
what  town  is  it  situated  ?     If  before  the  revis- 
ing barrister  evidence  had   been  offisred  to 
show  that  no  such  place  could  be  found  as 
Sherborne  Street,  in  Cheltenham,  or  no  such 
person  there  as    the   objector,    the    objector 
would  not  have  been  allowed  to  say  then  that 
it  was  elsewhere.    But  where,  as  here,  the  no- 
tice is  confined  to  a  qualification  within  the 
boroi^  of  Chdtenham,  and  no  other  evi- 
dence is  given,  ought  not  the  description  of 
the  street  to  be  understood  as  referring  to  that 
town  with  which  the  subject  matter  of  the  no- 
tice is  connected  ?    I  think  it  ought.    Taking 
then  the  notice  as  applicable  to  the  borough 
of  Cheltenham,  and  reading  Sherborne  Street 
ss  in  Cheltenham,  this  is  a  sufficient  descrip- 
tion of  the  place  of   abode  in  point  of  law, 
and  the  revising  barrister  has  dedded  that  it 
n  snffioent  in  point  of  fact,  to  supply  the  ob- 
jects of  the  statute,  and  his  decision  in  that 
lespeet  is  conclusive.  On  the  whole,  therefore, 
the  decision  of  the  revising  barrister  must  be 
affljamed* 

CoOmm,  J.,  MoHle,  J.,  and  WUUami,  J., 
concuifed-  Decision  affirmed. 


(Before  Mr.  Baron  Piatt) 
BoMom  V.  Price.    November,  24,  1847. 

COUNTY   COURTS. — COSTS.  t 

The  Covnty  ComU  Act  has  not  repealed  the 
provieione  of  the  Middlesex  Court  of  Be- 
qttests  Act  for  enteriag  a  suggestion  to  cfe- 
prive  a  plamtiff  of  costs. 

In  this  case  a  verdict  having  passed  for  less 
than  40s.,  a  rule  to  show  cause  why  a  siurges- 
tion  should  not  be  entered  under  the  Middlesez 
Court  of  Requests  Act  to  deprive  the  plaintiflT 
of  costs  was  obtained  on  a  former  day. 

Lush  showed  cause. 

T.  Jones,  contrk. 

Piatt,  B.,  said,  that  he  was  clearly  of  opinion 
that  so  long  as  any  suit  was  pending  in  one  of 
the  superior  courts  which  haa  been  commenced 
against  the  policy  of  the  Middlesex  Court  of 
Requests  Act,  ^is  act  continued  in  force  with 
relation  to  it,  and  he  should  therefore  grant  the 
rule  for  entering  the  suggestion.  If  he  should 
be  wrong  in  so  doing,  the  plaintiff  would  have 
no  reason  to  complain,  as  the  objection  would 
be  on  the  record,  and  he  could  take  advantage 
of  it  by  a  writ  of  error ;  whereas,  if  he  refused 
the  rule  and  was  wrong  in  so  doing,  the  de- 
fendant would  have  no  remedy. 

Rule  for  entering  the  suggestion  absolute. 


Francis  v.  Ranee,    Nov.  19  &  25, 1847. 

COUNTY  COURTS. — JUDOMBNT.         y 

Semble,  that  a  party  who  has  recovered  judg'  f 
mentfor  a  debt  in  one  of  the  superior  courts  I 
cannot  sue  upon  the  judgment  in  a  County   I , 

Naylor  moved  for  a  writ  of  prohibition  to  the  ' 
County  Court  of  Cambridge,  against  proceed- 
ing further  in  an  action  of  debt  founded  on  a 
judgment  of  this  court.  Though  this  action 
mi^t  be  within  the  letter  of  the  statute, 
as  a  "personal  action  in  which  the  debt 
or  damage  does  not  exceed  20/.,"  yet,  as  the 
superior  courts  were  jealous  of  their  jurisdic- 
tion, and  did  not  allow  inferior  courts  to  inter- 
meddle in  the  enforcement  of  their  judgments, 
and  as  the  Court  of  Queen's  Bench  interfered 
to  prohibit  the  Court  of  the  Tower  of  London 
from  entertaining  a  suit  founded  on  its  judg- 
ment, though  the  matter  was  otherwise  within 
the  jurisdiction  of  the  inferior  court,  (2  Rol. 
Rep.  54,)  so  this  court  would  interfere  to  stop 
the  County  Court  of  Cambridge  from  proceed- 
ing on  one  of  its  judgments.  It  was  obviously 
the  intention  of  the  legislature  not  to  give  the 
County  Courts  this  jurisdiction,  as  by  the  98th 
section  express  provision  was  made  for  enforc- 
ing in  one  of  tiiese  courts  the  judgments  of  any 
other  of  them,  or  of  any  court  abolished  by  the 
new  act,  by  summoning  the  debtor  before  the 
court,  and  causing  him  to  be  imprisoned  for 
40  days  if  he  did  not  ||^ve  a  satisfactory  an- 
swer ;  and  no  such  provision  was  mentioned 
with  respect  to  the  judgments  of  the  superior 
courts.  Indeed  it  would  be  absurd  m  the 
egishture  to  do  so,  as  they  had  aheady  by  the 
BankrupE  Act,  8  &  9  Vict.  c.  127,  provided  the 
same  come  of  proceeding  with  respect  to  such 
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judgments,  mUtf  tlurt  the  party  should  be 
brougl^  befbis  a  Bankruptcy  Court  instead  of 
'a  Comty  Court ;  and  by  the  act  of  laM  aeatton 
this  yery  juiisdiction  was  specially  transferred 
to  the  ^ticiges  of  the  County  Courts  sitting  as 
(x)aiBisaioner8  of  Bankruptcy  and  Insolvency. 
As  the  plaintiff  had  already  in  his  hands  a 
cheap  and  easv  mode  of  executing  his  judg- 
ment,, he  could  have  no  object  in  bringing  this 
action*  except  to  increase  the  costs;  for  he 
could  get  costs  against  the  defendant  in  this 
action  in  the  County  Courts,  though  he  could 
not,  or  rather  might  not,  in  Sie  superior 
courts. 

Alderson,  B.  The  question  is,  how  do  you 
get  out  of  the  positive  words  of  the  act  ? 

Pollock,  C.  B.  There  is  a  general  jurisdic- 
tipn  given  to  these  eourts  in  all  personal  actions 
where  the  debt  or  damage  is  under  20/.,  with 
the  exception  of  ejectment,  libel,  actions  for 
malicious  prosecutions,  or  actions  involving 
the  right  to  tolls  or  fairs,  or  the  vaHdity  of  de- 
vises. The  substance  of  this  provision  is,  that, 
with  the  exception  of  these  excepted  cases, 
where  the  debt  or  damage  is  under  20/.  these 
courts  shall  have  Jurisdiction. 

.  Ifaylor.  The  Court  of  the  Tower  of  London 
had  a  much  larger  jurisdiction,  (4  Co.  251,)  yet 
was  prevented  nrom  enforcing  the  judgment  of 
a'  superior  court.  Another  objection  to  the 
County  Court  entertaining  such  an  action  was, 
that  it  had  no  means  of  proving  the  record. 
Heretofore,  in  dl  actions  founded  on  judg- 
iMDta  of  the  8up«rkir  courts  the  venue  was 
laid  in  Middleaez,  so  that  on  the  plea  of  null 
Hel  record  the  secord  might  be  inspected,  as  no 
secondary  evidence  was  sufficient.  In  this  case 
he  had  pleaded  ore  temu  before  the  County 
Qamt  null  iM  record,  'm,  order  to  rsdae  this 
\ttBf  point  of  the  inadnawibility  of  aecoadasy 
emeBce,  bat  the  jadge  receivca  an  eaonninea 
C0nr  of  the  judgment  as  a  safBeient  proof  of  it. 

Mdereon,  B.  The  strongeat  u^;ument  is 
that  founded  on  the  naoesaity  of  laying  the 
vaooe  in  Middieaax  in  actions  founded  on  the 
jadgmenta  of'&eaapanor  courts.  Whan  an 
action  ia  brought  in  tins  court  on  one  of  oar 
oam  jodgmentawe  inspect  our  own  records; 
and  when  on  a  judgment  of  one  of  ihe  other 
two  oaperior  coaita^  die  record  is  sent  hare  to 
ualor  inspection  by  a  mittimus.  What  way 
has  a  Countf  Coart  of  proving  those  jndg- 
mints  I  Ave  the  racsrds  of  the  superior  courts 
to*  be  sent  gattopiag  by  railway  tluough  Eng- 
land  ni  atkendanee  on  the  County  Coarta  ?  I 
da  not  see  the  necessty  of  such  actions  as  this, 
especially  as  it  is  8i»  eagf  to  enforce  exeeotion 
of  iht  jadgmsBt  of  dw  supcfior  courts. 

Psras,  B«.  Tkars  ifasms  to  be  soma  ^onnd 
for  supposing  that  a*  debt  on  record  is  not 
'«adsfat"  widuntbs  meaning  of  this  act.  In 
Comyn's  Dipest,  tit  Dabfc,  there  is  afebBsace  te 
naaM  in  tha  6  £d.  3,  whidi  may  throw  soma 
1#*  on  the  snbjaet,  bat  to  which  I  have  not 
tiBStoiefernow. 

PoUocK  CB.    Wa  in&  take  tiaie  to 
aitrwfaelhsrwa  shall  grant  your  mle. 
On  tlia  last  day  af  Term  As  ndn  was 


CioMafI 
bt  re  QteJaeqr.    Nov.  9,  and  Dec.  18, 1917. 

A  bn^tnifi  ttfjio  iWu  earned  oa  m  nfemin 
btmneMS  by  dueowUmi§  kiUetatd  accsmss- 
dation  InU^  tmmmt  he  mmadned  f  o  Asm 
comdneted  hims^  properly  tu  a  trader,  mi 
tf  no^  eKtUhed  to  Us  cert^kuteinmediMif,* 

Thb  bankropt,  W.  Qnincey,  who  caxried  on 
the  business  of  a  tin-plate  worker  in  Old  Street, 
St.  Lake's,  came  up  for  his  certificate  on  l3at 
9th  November  last,  before  Mr.  Conmnssioner 
Hoh-oyd. 

Mr.  Bagky  was  heard,  on  the  part  of  the  as- 
signees, in  oppoeitkm  to  the  buikrupt's  certi- 
ficate. 

Mr.  hawrenee  supported  the  bankrupt 

Messrs.  Crowder  and  Maynard  were  the  so- 
licitors to  the  fiat. 

The  facts  of  the  caseare  sufficiently  cBsdoscd 
in  the  judgment  of  the  learned  commissioiier, 
which  was  prononnced  on  the  18th  December. 

Mr.  Commissioner  Hohroyd  said :— I  have 
carefully  considered  all  die  cirenmstaBces  of 
the  case,  and!  feel  boimd  to  say  that  Ae  em- 
barrassmente  of  the  bankrupt  must  be  atbri- 
bnted  to  his  own  faait,  and  not  to  the  casoaltiM 
of  trade  or  unavoidable  misfortune.   Hiatia^ 
that  of  a  tin-|^te-worker,  was  a  most  crtnitwe 
one.    1  believe  it  was  one  of  die  largest  esta- 
bfisfaments  of  the  kind  in  London;  hot,  ^ 
though  it  may  be  sud  to  have  exhibittd  much 
of  "  the  grand  and  marveHoas,"  as  thetw^ 
has  shown,  it  certainly  embraced  little  of  toe 
solid  or  the  profitable.    It  appears  to  me  ditf 
this  lamentabie  conse<|uence  is  mainly  to  be 
traced  to  that  most  rmnous  of  all  resonroe— 
excessive   engagements   in    hill  tiansaetioas, 
many  of  winch  were  aeeonunodation  sad  n* 
newais  thereof  from  time  to  time.    Hiesc  w«e 
truly  stated  by  the  learned  counsel,  for  the  as- 
signees to  be  "heavy,  continuous,  and  erten- 
sivc."    In  April,  1840, 1  thmk,  the  baiAnfflt 
was  under  acceptances  to  one  house  to  «« 
amount  of  30,000^.    A  system  of  apparenoy 
unrestricted  accommodation  had  been  going  on 
for  some  vears  between  the  bankrupt  and  tome 
other  traaing  firms  in  snceessian.    At  the  time 
of  Ae  bankruptcy  his  bondJUU  debt  to  Messrs. 
Rkketts,  James,  and  Co.,  for  goods  bought  and 
naoney  fent  by  die  three  successive  finns  d 
Vigors  and  Co.,  Twrelyan,  Jai^es,  and  R**^ 
and  James  and  Co.  was  about ']9,oeof.   Ivs 
was  met  by  bills,  many  of  which  bad  been  re- 
newed from  time  to  time ;  and  dienr  wears  c/Aff 
aeeeptances  of  the  baakrapt  m  drcnlatum  n^ 
tha  acctmnnodation  of  Biiekatts,  James,  aan 
Co.,  amiSjiMtinjr^to  about  r9,000l.    1^.*^ 
uuHiunt  oi  crecDts  for  value  and  nalnhties  s 


•  Afthaogh  ■•  poaat  of  Insr,  bsfoad  th^ 
paintBd  out  i»  tbeiotHkloctaif  note,.«anbr«ia 
to  have  bean  aauraaaly  jatinniwd  is  tiu»<aiB, 
thala«Md  GonnissiM^r  JB  hiaJadg:iB^ 
rrpwrnded  princ^ka  of  sa  bosict  iBips«t«n«> 
and  such  general  applicability,  that  we  ^^^^^f^ 
deamsiBg  af  iiriitive  pernssi,  an<f  hiiwgliWy* 
gifan  it  n  plaw  awungut  our  reports. 


tn 


abOTi  6^fiQSa^  b]r£ur  Um  i^cater  portion  of 
which  is  sepieMDted  hf  bUI-lK)Idfln ;  ttid  ^ 
M0fe»  willxisge  between  10,000/.  ai^  13,0002. 
Nov^  a  boBioeae  cannot  be  deeeaed  pro^rone 
urieoe  tbe  vnlne  of  the  amuiel  produce  exceeds 
that  of  the  annnal  coneunqption.  The  pieeent 
ciae,  nnfoitunateljry  continued  for  yeere  pse- 
vioui  to  the  bankcuplcy  to  exhibit  a  reiwrae 
pictoie.  The  natural  cooee%iieBee  of  thie 
iradd  have  been  a  decrease  in  the  capita^  and 
a  oomapondiiV  diminntion  in  the  aniiiial  pro- 
dnee.  What,  then,  was  the  baakmst's  re- 
ii    The  tcaBeaetions  of  hie  traoe  were 


tain  general  mka  of  oomMBMial  pmde 
certain  landmarke  of  rigfafc  and  wvoagj— whirii 
should  zegulale  the  eondnet  of  emrir  traite^ 
and  of  these  none  is  move  impcnrtant  tnan  that 
as  long  as  he  carries  on  his  trade  he  shoidd 
do  no  act  at  the  coat  of  his  independcBoe. 
Thus  he  may  always  he  ready  to  say, — ^^  Let 
fortune  do  her  worst,  whatever  ahe  makes  ws 
lese^  so  long  as  she  never  nukes  us  lose  <mr 
honesty  and  independenee."  It  is  lekned,  t^t 
"  so  hi^h  was  the  aenend  estimarion  in  wfaidi 
the  merchants  of  fialy  were  held  for  hooaor 
and  integrity,  that  the  sin^  afirmatiott, '  £i 
/eUe  d'u»  real  mere^tmie,'  or  '  by  the  &kh  of  a 


protided  for  by  biUs  of  exchange;  and,  as  his 

total  expenditniie  very  much  exceeded  his  re- 1  true  merchant,'  was  conatdered  one  of  the 

venne,  in  order  to  meet  tiie  deficiency,  bills  to  I  solemn  that  could  he  made."    Itay  the 

a  lai^D  araonnt  were  drawn  or  acceptanoes  racter  of  the  British  merdumt  ever  stand  as 

ghmv  and  when  Uiey  became  doe  woe  paid  by  high !    But  what  beeomes  of  this  boasted  fnA 

oyur  bttia  with   accammnhited  inteeeet  and  {in  the  trader  who  saerifieea  his  independenee 


Thie  system  is  repeated  from 
tme  to  tine,  and  iwther,  nofcvi^slandinr  the 
inahifily  of  the  bankrupt  to  meet  his  <y«nhilU, 
he  became  party  to  a  sunikr  couneof  pvoceed- 
ing  for  tibe  accommodatioD  of  others  wim  whom 
he  had  laq^e  dealings.  That  learned  and  power- 
M  writer,  Adam  Smith,  in  sp^dcing  of  tiie 
evils  of  this  system  and  the  loss  which  must 
arise  from  any  such  operation,  says,  "The 
project  of  replenishing  coffers  in  thu  manner 
may  be  compared  to  Siat  of  a  man  who  had  a 
water-pond  from  which  a  stream  was  continu- 
ally rnninK  oai  and  into  which  no  atreana  was 
runoing,  bnt  who  proposed  to  keep  it  ahvays 
equally  full  by  employing  a  number  of  people 
to  go  conbBnaily  with  bwdmta  to  a  wdl  some 
nies  distant  in  order  to  hobg  water  to  re- 
plouah  kL*'    Thaa  case,  thea^  anpeara  to  me  to 
aiibsd  a  atriking  example  td  the  great  dboee 
whkk  mmf  he  made  in  die  ciicttlaliosi  of  paper 
8scniicie&     Lot  it  not  beb  faosasver,  eimposed 
that  liae«nnjtiindervahaBa  Use  fiaciiitiee  aiorded 
to  oaBmeaee  tivongh  the  anedimn  of  biUe  of 
eichaaKgo.     Ibe  exchange  canied  on  by  Hom 
medinm  has  been  called  "the  waters  upon 
1  the  veaoei  of  commerce  ieata.''    But  to 
fhrthcr,  it  riioald  be  remenn 
bme^  thaft  theeoaN  '^mavehiBt^maniBgfDcke" 
in  every  eoa,   and  upes  anch  a  tm  ewry 
tmdu  auoisar  or  ialer  will  moat  aaouia4i|  he 
itaBdedwte  comtinnw,|naraflgryear,toholaler 
npUacfledk  bythe  raaiacewaring  or  renewal 
ef  hibfrsam  timo  to  time,  nntil  at  length,  nn. 
eUe  to«ilaiB  fhrther  asaiatanee*  he  has  tootsei 
hia  eottne   tteaimh  a  mass  of  aocnmuUted 
efa^gatnoi  whachmm 
bim.    SacH  a  tradermay  he  eaid  'to 
mdly  on  a  deapeiato  aaarV  fior  no  honae  ean 
b»  peoBaBeaftly  amported  by  each  a  ayatoaa. 
I  at  hat,  and  min  he  llie 
The  oniy  enenae  made 
Irlhecomdufltof  the  bankrupt  in  this  mapeet 
it,  that  Meaara.  Ricketts  and  Jaoaas  wen  hia 
imnrinni  iiaditiiiii»  aad  toham  refaaed aeeept- 
mcetorlibeDswDnyi  haoee  brom^  the  bank- 
mptatoameiiBtoiheGaBito.    WiBipg  as  the 
otrntma^  h^tmtadm  maaomAdaa&imnaeler 
the  wnakfinaa  nibnniM  nature,  it 
pate  the  t>anhi%fa  oanditet.    There 


of  a  partiaihr  creditor^ 


.Bioketteaad 


I  for  the  convenience 

In  this  case,  the  bankiupt, "not  being  ablei 
to  meet  his  paycmnts  wi&  MeaBEs.  Biokettei 
Jamea,  and  fearing  the  oonaaqfaencee,  incana 
further  liabihties  on  iMr  account.    Is  this 
right  or  excusable  with  a  due  regard  to  the 
interests  of   his    other  creditors?    Certainly 
not.    In  truth,  it  appears  to  me  to  amount 
almost  to  an  admission  that  his  affairs  were 
in  such  a  state  that  he  ought,  without  fur- 
ther    delay,  to    have    laid    a    statement    of 
them  before  his  creditors.     The  bankruptcy, 
however,    was    del^red    till,    ex    necessitaie, 
it  followed    that   of    McAara.    Bicketts   and 
James.  '   His  Honour  then    referred  to   the 
incorrect  manner  in  which  die  books  were  kept, 
and  referred  to  the  etnienee  of  the  bankhipf  s 
own  accountant  in  eonfirmatbu  of  what  ho 
stated.    The  learned  ooaaniBek>ner  proceeded. 
-^-•Now,  the  conaeqpsenee  of  Ihie  impeifeet  atata 
of  his  books  is>  that  there  is  no  one  period  ef 
time  emoe  the  1st  of  Jannnry,  1834,  when  Mr. 
Howard  retired  from  the  hnaiaeae  and  tibo 
bankrupt   commenced  carrying  it  on  on  his 
own  account,  at  which  it  can  be  made  to  ap- 
pear whether  he  was  solvent  or  insolvent.    A 
further  consequence  of  this  is  a  balance-sheet 
extendmg  over  the  whole  period  of  thirteen 
years.     Mr.  Lawrence,  in  his  able  address  to 
the  covrt  on  behalf  of  the  bankrupt,  sind  that 
he  had  for  manj  years  traded  imysperonahr, 
and  occupied  a  high  position  in  tne  mercantni 
world.    Do  the  banmnt'e  books  support  this 
assertion^  or  show  that  ne  was  worthy  of  sodi 
a  position  ?    Has  he  performed  what  his  cha- 
racter and  station  in  the  mercantile  world  re- 
quired of  him  ?    On  ^e  contrary,  he  has  alto- 
g[ether  disregarded  one  of  the  strongest  obiiga* 
tions  upon  ym  as  a  trader.    I  had  occasion  in 
a  late  case  to  dwell  at  some  length  upon  the 
great  importance  of  accuracy  and  regularity  in 
book-keeping,  as  well  aa  upon  the  nunons 
consequences  of  obscurity  in  this  department. 
If  a  tnder  be  desirons  m  securing  a  oomeC 
and  satisfactory  statement  of  his  affairs,  tiietn 
must  be  no  intermission  in  book-keeping.    7b 
repeat  the  observations  of  an  able  writer  n^oni 
this  subject, — "  The  pineipfe  cCbook4B0epmg 
ift  of  anch  indsidUe  fmonr  that  it  norer  adaitB 
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of  relaxation  under  any  conceivable  circum* 
stances,  though  it  adapto  itself  with  equal  faci- 
lity to  every  possible  matter  of  account/' 
Tnders  cannot  too  often  call  to  mind  the  pro* 
verb^  ''  Uhi  non  est  ardo,  ibi  est  amfusio,'* 
This,  which  is  applicable  on  most  occasions,  is 
universally  true  in  mercantile  affairs;  and, 
on  this  point,  I  cannot  doubt  but  that 
the  bankrupt's  own  conscience  must  be 
his  accuser.  The  mismanagement  of  his  trade, 
for  we  can  call  it  nothing  else^  when  we  look  to 
the  trade  expenses  (66,840^)  as  compared  with 
the  profits,  (69,195^,)  20  per  cent,  on  the  net 
amount  of  sales,  and  the  excess  of  his  house- 
keeping and  family  expenditure,  (22,610/.,)  as 
compared  with  his  net  profits,  may  all,  I  think, 
be  easily  accounted  for  by  the  confusion  of  his 
accounts,  his  never  *' taking  stock,"  and  his 
consequent  ignorance  of  the  real  state  of  his 
aAirs.  Reviewing  the  whole  of  this  case,  I 
think  the  bankrupt  was  guilty  of  great  negli- 
gence and  indiscretion  in  a  business  which  re- 
r'red  extraordinary  circumspection  and  pru- 
ce.    He  (the  bankrupt)  had  to  compete 


with  rising  establishments  similar  to  Us  own* 
but  probably  of  a  much  less  expenaivs  dia- 
racter.  I  find,  also,  that  the  losses  snalHned 
by  the  bankrupt  were  considerablf  above 
8,000/.  for  bad  debts  carried  to  losses,  so  tbst 
some  hundreds  ought  to  have  been  written  off 
every  vear  on  that  account  The  stoek  also 
was  ot  a  very  uncertain  nature,  and,  judging 
from  the  losses  on  the  sale  under  the  fiat,  its 
value  must  always  have  been  precarious.  With- 
out nicely  scanning  the  domestic  expenses  of 
the  bankrupt,  it  is  obvious  that  they  amoonlBd 
to  a  sum  out  of  all  proportion  to  what  would 
appear  to  have  been  the  profits  of  his  trading. 
As  to  lus  profits,  he  very  probably  was  de- 
ceived ;  but  if  so,  that  arose  from  irregulsiity 
in  his  accounts.  Under  all  the  ctrcnmstaaces, 
and  having  regard  to  the  high  nosition  held  by 
the  bankrupt  as  a  trader,  which  must  opente 
in  aggravation  of  his  default,  more  particulartjr 
in  his  bookeeping,  the  court  adjudges  that  the 
allowance  of  his  certificate  be  suspended  for 
one  year  from  the  day  of  his  applicatk>D,the9th 
of  November  last. 
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ANALYTICAL   DIGEST  OF   CASES. 

RBPORTKD  IN  ALL  THE  COURTS. 


Gonrt  of  S|iiits. 
PRINCIPLES  OF  EQUITY. 

AORBKMBNT. 

Injunction. — If  an  agreement  consists  of  two 
^distinct  parts,  one  of  which  the  court  can  en- 
force, but  not  the  other,  and  a  bill  is  filed 
simply  for  an  injunction  to  restrain  the  viola- 
tion of  the  former  part,  the  court  will  grant 
the  injunction,  notwithstanding  it  would  not 
enforce  the  agreement  m  toto.  Rolfe  v.  Rolfe, 
15  Sim.' 88. 

See  Partnership,  3. 

ANNUITY. 

Payment  of  unclaimed  money. — Presumption 
of  death. — ^Asum  of  money  was  set  apart  in 
1815,  to  answer  an  annuity  to  a  woman  then 
supposed  to  be  resident  in  India,  but  who  was 
never  afterwards  heard  of.  In  1837  the  Mas- 
ter having  certified  upon  presumption  that  she 
was  dead,  but.  without  finding  when  she  died, 
the  court  ordered  payment  of  the  principal 
money  to  the  party  entitled  to  it,  subject  to 
the  annuity.  In  1842,  the  Master  having  cer- 
tified upon  presumption  that  she  had  (Sed  in 
1822,  and  that  no  personal  representative 
had  been  heard  of,  the  court  ordered  imme> 
diate  payment  to  the  same  party  of  the  accu- 
mulations since  that  time.  And  in  1847  it 
ordered  payment  of  the  rest  of  the  fund  to  the 
same  party,  though  re|sident  abroad,  upon  his 

S'ving  his  personal .  security  to  refund  in  case 
e  annuitant  or  her  personal  representative 
should  ever  establiah  a  claim.     Cuthbert  v. 
Purrier,  2  Phillips,  199. 
Cases  oited  in  th«  jadgsBoiit :  Sbaw  r.  Lawless, 


5  CI.  &  F.  It9 ;   Fioden  r.  Stspbsns,  2  PWl. 
142. 

CHARITY.  , 

1.  A  scheme  relating  to  a  charity  which  had 
not  been  submitted  to  the  Master,  but  bad 
been  sanctioned  by  the  Attomey-Gcnersl,  di- 
rected to  be  earned  into  eflfect.  Monies  be- 
longing  to  a  free  school  founded  by  Queen 
Elisabeth,  ordered  to  be  invested  in  land  for 
the  purpose  of  erecting  additional  buildings  m 
furtherance  of  the  objects  of  the  charity,  j 
Mtorney^General  v.  Earl  of  Mansfield,  H 
Sim.  (SOI. 

2.  Jurisdiction.'^Petition. — After  a  decile 
had  been  made  in  a  auit  by  information  and 
bill  for  the  general  administration  of  a  cha- 
rity, one  of. the  objecta  of  which  was  a  free 
grammar  school,  the  roaster  of  the  school,  who 
was  not  a  party  to  the  smt,  presented  a  peti- 
tion in  it,  with  the  sanction  of  the  Attorney- 
General,  stating  that. in  1832,  which  was  fire 
years  b^ore  the  decree  was  made,  the  defend- 
ants, the  trustees  of  the  charity,  unlawfully 
removed  him  from  his  ofiice,  and  praying  to  bs 
paid  the  arrears  of  his  salary. 

Held,  that  the  petition  could  not  be  en- 
tertained, because  it  was  presented  by  a  perscm 
who  was  not  a  party  to  the  suit,  and  involved 
an  important  question  between  the  petitioner 
and  the  trustees,  which  was  not  raised  at  the 
hearing  of  the  suit. 

Held,  also,  that  the  court  would  not  have 
had  jurisdiction  to  determine  the  question,  if 
the  petition  had  been  presented  under  Sir 
Samuel  Romilly'a  Act,  but  that  a  new  suit 
must  be  instituted.  Attorney-G^eneral  v.  Cor- 
poration of  Bristol,  14  Sim.  648. 


AnafyHeiU  Di^  ^OuM:  Canrii  ^  Bfitkf. 


GESDITOR*8   DKSD. 

A  debtor  convened  all  hia  property  to  trus- 
tees for  his  creditoriy  in  consideration  of  a 
Bcence  and  release  ojanted  to  him  by  the 
deed,  and  afterwards  £ed.  Seven  years  after 
hu  death,  a  creditor  who  had  notice  of  the 
deed  ahoitlv  after  its  execution,  but  did  not 
exeeate  it,  nled  a  bUl  to  be  allowed  to  execute 
and  to  have  the  benefit  of  it,  but  the  court 
dinaiesed  the  bill,  because  the  debtor  could 
oot  ha?e  the  benefit  of  the  consideration. 
Lose  ▼.  HMiband,  14  Sim.  666. 

Cite  cited  in  the  indgoieDt :  Field  ▼.  Lord  Do* 
noQf^man,  1  Dru.  &  Warr.  2S7. 
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dren  of  such  sons  of  the  teid  son  and  'dangh-  ' 
ters  as  should  be  then  dead,  were  to  be  elili* 
tied  onlv  to  a  parent'a  share,  and  in  case  then 
should  be  no  child  or  children  of  the  husband 
or  wife  living,  at  the  death  of  the  survivor  of 
them,  then  in  trust  to  transfer  the  fond  .to  the 
survivor,  his  or  her  executors,  &c. 

There  were  three  children  of  the  marriage, 
but  they  all  died  before  either  of  their  parem, 
two  of  them  left  children,  some  of  whom  sur- 
vived both  their  gnmdfather  and  iipnandmother. 

Held,  that  the  surviving  grandchildren  were  , 
entitled  to  the  fund.  Green  v.  Baiie^,  14  Sim.  * 
635.  ..... 


DKBD,   CONSTRUCTION  OP 

i.  ^prvpHation  of  payments. — Feme  covert. 
— i.  A,  a  married  woman,  conveyed  her  se- 
paraU  estate  to  C  D.,  in  trust  to  sell,  &c., 
and  par  a  debt  due  to  tdm  from  her,  and  fur- 
ther aavances,  not  eiiceeding  in  the  whole 
4001.,  ind  to  hold  the  surplus  for  her  separate 
use.  C.  D.  afterwards  made  further  advances, 
far  eiceeding  the  limit,  part  of  which  was 
psid  opoo  biUs  drawn  on  nim  by  A.  B.,  with 
wectioos  to  chargie  the  same  to  the  account  of 
her  separate  estate.  HeM,  that  C.  D.  was  not 
entitled  to  appropriate  his  receipts  in  the  first 
Dlace,  in  payment  of  the  advances  not  covered 
by  the  security,  the  court  considering  that 
C.  D/t  rsoeipts  could  not  be  considered  as 
indefinite  payments,  that  he  had  them  only  for 
thepnniose  of  paying  off  the  charge,  and  af- 
ten^s  for  A.  6.'s  separate  use,  and  that 
^n  the  true  construction  of  the  instruments, 

C.  p.  wu  bound  to  apply  Uie  separate  estate 
which  he  received  in  satisfaction  or  the  charge, 
and  could  only  consider  the  surplus  after  such 
cati'tftction  as  subject  to  the  disposition  of  C. 

D.  or  liable  to  such  ordinary  lien  as  he  might 
aeqaire  by  advancing  money  to  her.  Smith  v. 
Smitjt,  9  Beav.  80. 

l.'Merimg  or  emrrencif.  ^Jointure, — Prior 
to  th^^sing  of  the  act  for  assimilating  the 
currencies  of  England  and  Ireland,  an  English 
lady  married  an  Irish  gentleman.  By  their 
*<tdenienL  which  was  executed  at  Bath,  where 
^  marriage  was  solemnized,  it  was  recited 
that  the  irentleman  had  agreed  to  charge  cer- 
tain of  his  estates  in  Ireland  with  the  payment 
of  %  leat  charge  of  1,000/.  a  year  to  the  lady 
for  hCe,  in  case  she  should  survive  him,  but 
the  sum  secured  to  her  by  the  deed  was  ex- 
Passed  to  be  1,000/.  a  year,  sterling,  law/ml 
'»(»ey  of  Ireland,  Held,  nevertheless  that  she 
was  entitled  to  a  1,000/.  a  year  sterling.  Cope 
T.Cope,  15  Sim.  118. 

Cas0  citsd   in    the   judgment:    Lansdoirne    r. 
Ua»dowa«»  S  Bligb,  60,  V8,  79,  89. 

3.  Ckildrem.  — A  settlement  directed  the 
tnastses  iromediately  after  the  decease  of  the 
^orvivor  of  the  husband  and  wife,  to  transfer 
the  fund  unto  and  amongst  all  and  every  the 
*^  and  sons,  daughter  and  daughters  of  the 
^Qftband  and  wtff,  and  the  chUdren  of  such 
^n  and  son9,  daughter  and  daughters,  in  case 
any  of  them  should  be  dead,  leaving  issue, 
ihare  and  share  alike ;  but  the  child  or  chil- 


BXKCUTOB. 

1.  LiobiUty^Lost  debt. ---An  execmtdr,  hav- ' 
ing  possesscKi  a  promissory  note  for  40D/., 
part  of  the  assets  of  the  testator,  retain^  the 
note  in  his  possession,  without  takinff  any  pro- 
ceedings to  recover  the  amount  or  the  interest 
for  seven  years ;  and  at  the' end  of  seven  vears, 
when  the  sole  residttarv' legatee  caftne-  or  age, 
the  executor  delivered  the  note  to  the  resi- 
duary legatee.  The  residuary  legatee  ten  ytors 
afterwards  filed  his  bttl  against  the  executor, 
chaiinng  him  with  breaches  of  tmst  in  the  ad- 
ministration of  the  estate.  The  court,  in  snch 
dircumstances,  refused  to  char^ie  the  executor 
with  the  amount  of  the  promissory  note,  or 
direct  an  inquiry  whether  nm  loss  had  resulted 
to  the  estate  by  reason  of  the  executor  ixot 
having  taken  proceedings  to  enforce  payment 
of  the  amount  due  on  the  note. 

In  such  a  case  the  executor  would  not  be 
chargeable,  unless  it  should  be  found  that  the 
amount  of  the  note  could  have  been  recovered 
during  the  seven  years  between  the  death  of 
the  testator  and  the  time  when  phdntiff  at- 
tained his  majority ;  and  if  it  were  found  that 
the  amount  could  have  been  recovered  during 
that  time,  still  the  executor  would  not  be 
chargeable,  unless  it  should  be  found  that  the 
amount  could  not  have  been  recovered  dnrine 
the  ten  years  which  elapsed  after  the  note  had 
been  delivered  to  the  plaintiff.  East  v.  JSflSt, 
5  Hare,  348. 

2.  Costs. — Executors  not  allowed  the  costs 
of  an  account  which  had  been  successfully 
brought  against  them  by  a  surgeon  for  medi- 
cines and  medical  attendance  furnished  to  the 
testator.     Chambers  v.  Smith,  2  Coll.  742. 

See  Partnership,  1  /  Specific  Performance. 

PORKCLOSURB. 

Mortgage. — Sale  of  Estate.-^Aher  foreelo* 
sure,  the  mortgagee  fairly  sold  the  estate  for 
less  than  what  was  due  to  lum.  Held,  that  he 
could  not  afterwards  recover  from  the  mort- 
gagor, upon  his  collateral  personal  securities, 
the  amount  still  remaining  unpud. 

Where  a  debt  is  secured  by  mortgage,  cove- 
nant, and  bond,  the  mortgagee  may  pursue  all 
his  remedies  at  the  same  time.  If  M  obtain 
foil  payment  on  the  bond  or  covenant,  the 
naortgagor  becomes  entitled  to  the  estate ;  but 
if  he  obtain  part  payment  onlv,  he  may  go  on 
with  his  foreclosure  suit,  and  foreclose  for  the 
remiinder.    On  the  other  hand,  if  he  foreclose 


cMBt  to  «My  tbt  ^t,  ke  nfety,  win]»  the 
nMMMnd  flitate  momIm  m  his  power,  me 
OA  MM  or  commnt,  haft  he  tiiertby  opea*  ^ 
fandotn»»  ud  tl»aMtgagor  may  thtrrapon 
roina.    JLadMoyt  t.  Omty,  9  B«iv.  M9. 

nukuxK 
SatThiftoe,  1. 

INTAKT. 

I.  JMfdEcliM.— The  cases  in  which  this 
contt  interferes  for  the  protection  of  intuits 
are  not  confined  to  those  in  which  there  is 
property. 

llie  court  may  auto  n  «rder  for  the  ddi- 
vefy  of  an  infant  to  the  party  who  oogjit  to 
haw  the  cnalady  ef  it»  on  ^tition  as  weU  as 
under  the  genenl  joi^sdiction  upon  Assess 

A  httshsnd,  whose  wife  had  three  years  he> 
fovs  abaeonded  with  Us  infant  ^nlarsn,  ap. 
pfiadtea»«dsr  that  the  wi&'a  bMber^who 
hid  assisted  in  her  escape,  and  had  since 
tnaamitted  to  her  the  income  to  which  she 
was  anloded  voder  har  marriage  settlement,  of 
which  he  was  ttnslee,  might  either  prodaee 
tks  ehiUrsn  oc  diadose  the  place  of  their  eon- 
cmJsasnr,  or  at  least  (fiscnntinne  the  tnnsnHS- 
sipo  of  the  income.  On  an  aAdttrit  of  the 
hMhcr«  that  the  childivn  were  not  in  his  cus- 
tody or  under  his  contpol»  the  order  was  re« 
fnsad.    £^Mace, «ii%  8  PhilL  947. 

CtM  cited  in  th»jn4gneat:  WeHeslcy,  in  re,  S 


3.  JlforrM^.— U^n  the  marriage  of  a  man 
with  an  infi^  ward  in  court,  who  was  entitled 
jointly  with  her  sister  to  real  and  personal 
estate  held  hy  tniatees  in  undivided  moieties, 
he,  with  the  sanction  of  the  court,  covenanted 
that  upon  his  wife  coming  of  age,  her  real 
property  should  be  settled  upon  himself  and 
henelf,  and  the  children  of  the  marriage,  with 
ultimate  limitation  in  default  of  issue  of  the 
marriage  to  the  heirs  of  the  wife ;  he  also  set- 
tled the  personal  property  in  the  same  manner, 
excq>t  that  there  was  an  ultimate  limitation  in 
de&nlt  of  issue  to  the  next  of  kin  of  the  wife. 
'Ilie  marriage  took  effect,  the  wife  attained) 
twenty-one,  and  about  a  month  after  the  mar- ' 
riage  died,  without  issue,  and  without  execut- 
ing a  settlement  of  the  real  estate,  leaving  her 
eister,  who  was  also  an  infant  ward  of  court, 
her  sole  horess  and  next  of  kin.  Held,  that 
the  surviving  sister  could  not  comnel  a  con- 
veyanoe  toherself  of  her  deceasea  sister's 
moiety  of  the  leal  esUte,  without  making  com- 
pensation to  the  huaband  for  his  loss  oi  that 
interest  in  the  real  esUte  which  he  would  have 
t^en  under  the  settlement  had  it  been  exe- 
drted  by  his  nife.    Savill  v.  Savitt,  Ymmg  v. 

atariu,  a  Con.  721. 

3.  JKfctii/enaficf.— Order  made  for  a  liberal 
aQowanoe  for  the  maintenance  and  education 
of  a  female  infant,  whose  father  was  living, 
with  a  view  to  her  being  brought  up  in  a 
nwBner  suitable  to  her  fortunes  and  expecta- 
tions.   Eipartt  IViUiamg,  2  Coll.  740. 


nvjuiiuTfoti. 

BwtptiiKw  M^nf.*"^ras  cemt  wm  nol  fjont* 
nlly,  m  duuhiM  eases,  rsslnni  by  hjoiKtioa 
the  inirii^fieaeHt  of  an  assettsd  fepl  rij^ 
uflta  ila  rt^atf  haa  been  eMibMied  bria 
aelionatlBW,bag  seew  wheie  thete  hai  mi 
long  iaSemipted  en^Dyment  voder  a  patent, 
that  being  fegudsd  as^rtafyheicandeiieeaf 
title. 

When  dw  cowl  giants  an  mjoBction,  tts 
oi#er  owht  not  flwrely  to  direct  Uiat  aa  actum 
shall  for&with  be  bmight,  with  Bbeity  lo  tbe 
paitlea  to  apply  m  case  of  dday,  bat  to  give 
such  directiona  of  ils  own  in  the  firat  intnce 
as  will  insure  the  speedy  trial  of  die  action. 

An  injunction  granted  pen<fing  an  sctisn 
to  be  btooght  by  the  pUuntiff,  for  the  speedy 
trial  of  which  special  dicections  were  gma, 
was  dissolved  on  the  oound  of  the  pluBtiff 
not  having  duly  compiled  with  those  direc- 
tions.   Stnens  v.  £00^,  3  PhiH.  333. 

See  Affr§ttn6itt  j  JmnsinctiOHp  2. 

JOIKT  STOCK  eonwAfn. 
Priority  ^  MMi6roneet.--Nblfar.— On  a 
qoestm  of  priority  vf  mcombnoices  of  ^uer, 
notice  to  one  of  a  Jomt  stock  cmnpsnyisnot 
notice  to  tiM  eonpanf.  A.  hdd  shuts  as 
trustee,  and  eneuted  a  dednratten  of  tnist, 
b«t  no  notice  was  gif«n  at  the  o£ee  of  the 
company.  A.  afterwards  mortgaged  Ins  shares 
to  secore  his  private  debt.  Notice  of  this 
mortgage  waa  given  to  the  company,  aod  wis 
entcKd  in  their  books.  HeM,  that  the  mort- 
gagee had  priority  ofer  the  emtm  qut  tmU 
JMrfas  V.  9€&f$nCm.,  9  0sbv.  333. 

JUBISDICnOlf. 

1.  HerJIaftfaieMl^The  Conrtof  Chancery 
has  jurisdiction  to  grant  an  i^nnetien,  at  Aa 
suit  of  the  asaigneee  of  a  bonknipc,  to  leiuiia 
the  obligee  under  a  heritable  bond  eaecated  bf 
the  bankrupt  beibra  his  bankiHiptcjr  fnm  pro- 
ceedings in  the  court  of  aension  inSoedsad 
to  obtain  pavment  of  his  debt  out  of  a  lesl 
estate  in  Scotland  bekmging  to  the  baafcnipt 
at  the  date  of  the  band,  and  tllOKby  chsiged 
with  the  debt,  bnt  it  will  not  eaercise  that 
jurisdiction  if  the  ctrcMSistUMces  of  the  case 
render  its  inteifaience  vnadvisabls.  Jmmiv* 
G€dde»,  14  Sim.  606. 

2.  Jndls  ftonrii.— /ff/snelM.— Ths  Court  ^cf 
Chancery  haa  jurisdiction  to  restrain  the  * 


Company  from  paying  the  money  secured  by 
their  bonds  to  a  peraon  who  haa  wrongfaUy 
obtained  poesession  of  them,  or  to  any  odw 
person  than  the  lawful  owner  of  tiiem.  Oiofti 
V.  MarthuU,  15  Sim.  71. 
See  Charity,  2 ;  h/mU,  1. 

Specialty  debt.—RetU.—A  lessee  aumndered 
his  lease  and  took  a  new  one  for  a  diffetent 
term  and  at  a  different  rent,  and  with  different 
covenants. 

Held,  nevertheless,  that  the  rent  accrued 
under  the  original  leaae  (the  whole  oi  which 
remained  unpaid)  was  a  specialty  debt  under 
the  covenant  for  payment  of  it  contained  in 


^Gmm;  G0«rft^JS9M%. 
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tkat  1mm.    QrernKmoad  v.  Ayfor,  14  Bkn. 
50iu 
See  Mortgage,  3  ;  Fendbr  <Mii  FiroAatav  1* 

I  f^ffiii^. — Ptfjfmeiif  at  21. — 'Ati  absohxte 
TMted  beioviest  was  accompanied  wHh  a  direc* 

'  tkm  tluit  It  ahovld  not  be  dcSivcred  lill  the 
legatee  adtamed-fid^.  HHd,  that  he  was  enfitled 
to  j>a3nnent  on  attaining  21.  Kocibe  y.  Boeke, 
9  BeaT.  66. 

LIVK.  ' 

See  Partnership,  I. 

XABBUID  WOMAtf. 

1.  Settlematt.^A  httshaad  had  krge  ad- 
Taneea  made  to  him  by  hi»  wifia'a  felanr,  and 
had  the  benefit  oi  a.  pro^nto  >made  for  his 
wife  by  her  father's  wUly  and  afitefWfrds  be- 
came hankrupt. 

Held,  that  his  wi&^who  had  no  provision 
-  except  the  income  of  a  fund  under  her  unde's 
/  wi]]«  was  entitled  to  hare  the  whole  of  that 
;  income  settled  on  her  for  life  for  her  separate 
''  use,  without  power  of  anticipation.  Gardner 
.  7.  Marshalh  14  Siin.  575. 

Caao  cited  in  th^  judgmeot :  Coatar  t.  Costar, 
9  Sim.  5^. 

2.  Bevereionarf  intertet. — ^I^e  tenant  forHfe 
f  of  a  trust  fund  having  consented  to  aurrender 

her  interest  to  the  reiwrsiooer,  a  anrried  woman, 
and  the  latter  .hanging  been  anmined  in  eourt 
and  oonaenting^,  Iho  court  ord^rad  the  fiind  to 
be  transferred  to.  iMtr  husband.  Creed  t.  Ferry, 
U  Sim.  592. 
Caiesicited  in  tb«  jadgmeat:  Bean  ▼.  Sfkea,  2 
Hayes'  Conveyanciog,  p.  640,  (6  j&L) 

3.  A  mtaied  woman  who  was  entitled  to  a 
trust  fond  in  rerersion  having  had  the  life  in- 
terest assigned  to  her,  the  court  ordered  the 
fund  to  be  tra&s£erred  to  her  husband,  she 
consenting.    Midly.  Hugomm,  14  Sim.  595. 

4.  Separate  maintenance. — Provision  for  fu- 
ture eepmratian* — ^iiifafiey.— Whether  an  ante- 
nuptial contract,  whereby  the  intended  hus- 
band agreed  to  ssonre  to  the  intended  wife  an 
annuity  for  her  sefwrate  maintenance,  in  the 
erent  of  his  death,  or  any  separation  taking 
place  between  them  during  thetf  hnres,  is  void ; 
and  if  ai>t,  whetiber  such  contract  is  valid  so 
far  as  it  in  intended  to  seeure  an  anmu^  to  the 
wife  in  onsejof  a  separation  or  divoice  for  any 
cause ;  or  wbedier  it  is  vaUd  to  the  extent  of 
securiiig  the  aluiiiity  to  the  wife  in  case  of  de- 
•ertaon  by  the  kosband*  or  divorce  without 
any  nusoonduot  on  the  part  of  the  wife ;  or 
whether  it  is  valid  only  to  the  extent  of  se- 
curing the  anmnfy  to  the  wife  in  the  evsnt  of 
her  surviving  the  husband— ^umre.  Cock" 
tether,  CocMge,  5  Hare, 397. 

6eeDeed,conatnciionof:  TVwiet,  3. 

M10TAKB. 

Rectifying  contract  after  execution, — Pre- 
mises were  sold  for  the  residue  of  a  term,  of 
which  both  parties  at  the  time  supposed  that 
eight  vttrs  only  were  unexpired,  and  the  price ' 
was  fixed  expresdy  on  that  supposition.  It' 
afterwards  appeared  that  twenty  yetfs  Mtere,  in 


fact,  unexpired  at  tfaetime  of  tiie  safe.  Bfit  ak 
bill  by  the  vender  to  make  the  pnrehaser  aO 
truitae  «f  the  tenn  for  die  twelve  addilionl| 
years  was  dismissed.  Okiil  v.  WkOiaher, : 
PJull.  338. 

MOBTGAGB. 

1.  Skip  and  eargo^ — OosMitmoii  on  stdee^-^ 
A  broker  having  ^en  an  assignment  of  se««- 
ral  cargoes  in  trust  to  sdl  them  on  their  arrival, 
-and,««t  of  the  preceeds  to  repay  bhneelf  the 
amount  of  his  advances,  took  possesskm  of 
some  of  the  cargoes,  -and  sold  them  imder  the 
poirar  in  the  deed,  while  the  rest  ware  scM 
under  an  order  made  in  a  snit  institntod^by 
Inm  to  eafiBToe  his  saoority,  by  whicfa  it  was 
direetad  tfasi'  fhey  abonld  be  sold  by  him  m 
such  tnanaeraBd  at  sndi  tins  as^  he  and  the 
receiviBr  in  the  eanse 'should  agred,  aaid  in  Ae 
event  of  their  diffining,  tiien  as  the  Master 
skoald^reet 

Held,  that  tn<tke  lattar  itili|i  be  wts  aatitled 
to  the  nsoal  oomaaissbn  adlei^ed  te  brdkevs 
employed  by  the  courts  blitrthat  in  the  Vormer  he 
was  not  entitled  tO'  any  oaBumssiQa,  haMng 
sold  as  trustee.  Arnold  v.  Oamer,  2  PhU). 
231. 

S.  Produetion  of  iiocunMRln«4*A  mortgagee 
against  whom  a  bill  wds  ^led  branpther  moit-  - 
gagee  for  redemption  and  fbreciosure  ndmitled 
the  possession  of  wmchers,  consiMng  of  UHs 
of  exchange  and  promissory  notes.  MM,  ihat 
he  was  bound  to  produce  them.  QUuon  v. 
Hewtr/,  9fieav..2da.  ' 

3.  Lease,— Surrender. — Covenant. — A  lessee 
mortgaged  the  demised  premises,  and  cove- 
nanted, for  fatmaelf  and  his  heira^  #itii  the 
mortgagee,  his  execvtjors,  administnton,  and 
asaisne,  to  r^ay  the  mortgage  money.  After- 
wards, the  mortgagee  joined  with  tlie  mort- 
gagor in  surrendering  the  lease,  fertile  pur- 
pose of  having  a  new  lease  granted  to  the 
latter,  which  they  agreed  should  be  assigned 
to  the  mortgagee,  by  way  of  security  for  his 
principd  and  interest ;  and  that  that  arrange- 
ment should  not  prejudice  any  other  security 
that  the  mortgagee  might,  have  fvr'his  debt. 
A  new  lease  was  granted  to  the  mortgagor, 
but  he  did  not  make  any  assignment,  of  ii  in 
pursuance  of  the  agreement.  After  his  death, 
the  mortgagee  assigned  to  A,  the  principal,  and 
interest  due  to  him  and  his  security  for  tliem 
under  the  deed  of  sonenden.  Held,  that  the 
covenant  in  the  mortgage  of  the  origiAU  lease 
w»B  not  extinguished  by  the  sfuomder*  and 
that  the  assignee  was  a  specishy  ersditar  vf  the 
mortgagor  in  respect  of  it,  Greenwood  v. 
Taglor,  U  Ska.  505. 

4.  Re^eonveyance. — ^Alter  action  hronght  by 
mortgagee  (a  solioitor)  against  mortgagor  for 
his  lull  of  costs  on  effecting  the  mortgage,  and 
35/.  taken  out  of  court  in  Siat  aofkm  by  wmtt- 
gagee  m  satisfaction  of  the  demand,  and  after 
seeond  action  broi^t  between  the  partiei  to 
rscover  the  mortgage  money*  and  oosM  in  that 
actaaa  taxoi  at  \9L  l6t.  «d.,  metrti^ngor^ 
teadtfed  to  mortgagee  the  said  sav  of 
19t  164. 4ir.,ittd  ICM.  for  Si 
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ezpences  that  miffht  be  due.  Mortgagee, 
however,  refused  to  re-convey  because  the  Dill 
of  costs,  the  subject  of  the  first  action,  had  not 
been  satisfied,  and  the  taxed  costs  of  the  se- 
cond action  were  onlv  costs  as  between  party 
and  party.  Upon  a  Dill  filed  by  mortgagor 
against  mortgagee  to  compel  a  re-conveyance  : 
Heidi  that  the  mortgagee  must  pay  the  costs 
of  the  suit. 

Under  the  circumstances  of  the  case  a  tender 
of  mortgage  money  held  to  be  absolute,  and 
not  conditional. 

Semble^  that  the  judge  at  chambers  will  not 
order  a  re-conveyance  of  mortgaged  premises. 
Morley  v.  Bridffes,  2  Coll.  621. 

5.  False  recital  of  prior  incumbrance. — Equi- 
table mortgage.— P,  being  indebted  to  B.  makes 
a  mortgage  of  an  equity  of  redemption  of  real 
estate  to  J3.  for  the  purpose  of  securing  the 
debt,  and  by  the  indenture  of  mortgage,  it  was 
falsely  recited  that  the  mortgaged  estate  was 
subject  to  an  equitable  charge  for  monies  due 
to  /.  secured  by  the  deposit  of  deed.  P.  re- 
tained the  deed  in  his  own  possession,  and 
subsequently  deposited  it  with  /.  as  a  security 
for  money  partly  lent  to  P.  by  I.  before  and 
partly  after,  the  mortgage  of  the  estate  to  J3. 
i.,  at  the  time  of  the  deposit,  had  no  notice  of 
the  prior  mort|:age  to  JB.  Held,  that  inasmuch 
ts  an  actual  pnor  cbarge  on  the  estate,  if  after- 
wards paid  off  by  P.  or  otherwise  avoided, 
would  have  left  B,  in  the  position  of  the  first 
.  mortgagee  of  the  equity  of  redemption,  the  re- 
cital of  a  charge  which  had,  in  fact,  no  exist- 
ence, could  not  have  the  effect  of  postponing 

That  the  instrument  acquired  by  J.  by  the 
subsequent  mortgage  by  way  of  deposit  could 
.  not  be  enlarged  by  the  effect  of  the  fdse  recital, 
and  was  only  an  interest  in  the  equity  of  re- 
demption, subject  to  the  mortgage  to  B, ;  and 
that  B.  in  a  suit  for  that  purpose  was  entitled 
as  against  J.  to  the  ordinary  decree  for  pay- 
ment or  for  foreclosure,  and  the  delivery  up  of 
tbe  deed  on  default.  Frazer  v.  Jones,  5  Hare, 
476. 

See  Foreclosure. 

PARTITION. 

Commissioners  of  partition  have  no  power 
to  award  sums  to  be  paid  for  owelty  of  parti- 
tion.   Mole  V.  Mansfield,  15  Site  41. 

PARTNERSHIP. 

I .  Executor, — Lien. — Order  and  disposition. 
— A,  authorized  the  sale  of  his  share  in  a 
brewery  to  B.,  his  {surviving  partner,  whom  he 
'.  appointed  one  of  his  executors.  B.  conceiving 
he  had  duly  become  the  purchaser,  carried  on 
the  business  till  his  death,  and  it  was  subse- 
quently carried  on  by  C,  his  executor.  After- 
wards, upon  a  bill  being  filed,  the  sale  was  set 
aside,  and  the  estate  of  A.  became  entitled  to  a 
share  in  the  profits  .made  subsequent  to  A.'n 
death.  C.  afterwards  beoune  bankrupt,  having 
the  whole  trade  property  in  his  possession. 
Held,  first,  that  the  trade  creators  during  the 
time  the  business  was  carried  on  by  C.  had  no 
lien  for  their  debts  on  A.'b  share ;  and  second- 


ly,  tbat  the  property  was  not  inthin  the  order 
and  disposition  of  the  baokrupt  Stocfcen  y. 
Dawson,  9  Beav.  239. 

2.  Covenants. — Premises  were  demised  to  i. 
and  B.,  who  were  co-partners,  upon  which  they 
carried  on  their  partnership  business,  i.  died 
during  the  lease,  and  after  his  death  his  execu- 
tors carried  on  the  business  in  co-paitnenhip 
with  B,  on  the  premises. 

Held,  nevertheless,  that  the  covenants  intk 
lease,  which  were  joint  only,  were  not  to  be 
considered  as  several  as  well  as  joint,  so  as  to 
make  A.'s  estate  liable  for  breaches  of  the 
covenants  which  occurred  after  his  deatL 
Clarke  v.  Bickers,,  14  Sim.  639. 

Case  cited  in  the  judgment :  Sumner  v.  Powdl, 
9  Mer.  30 ;  Tnrn.  A  Ran.  423. 

3.  Agreement, — An  agreement  between  B. 
and  C.  was  communicated  by  one  of  the  parties 
to  A.,  after  applications  in  writing  from  A.  for 
the  signature  of  the  other  parties  to  a  memo- 
randum expressing  his  interest  as  a  partner  in 
'the  transaction  relating  to  the  land,  the  sub- 
ject of  the  agreement,  and  the  court  held,  tbat 
I  the  agreement  so  communicated  must  be  taken, 
not  as  an  original  proposal,  but  as  an  acknow- 
lledgmentof  a  pre-existing  rigbt  m  A.;  and 
I  that  A.  might  avail  himself  of  the  acknowledg- 
I  ment,  notwithstanding  the  agreement  between 
I B.  and  C,  was  res  inter  alios  acta,  and  notwith- 
standing A.  objected  to  some  of  the  terms  in 
that  agreement,  as  not  truly  expressing  lus 
partnership  contract.      Dale  v.  Hamilton,  5 
Hare,  392. 

Case  cited  in  tbe  judgment :  Garrard  ▼.  Lord 
Lauderdale,  3  Sim.  1. 

PRINCIPAL  AND   AGRNT. 

Factor— ilccwin^— Fraudulent  accounts  be- 
tween principal  and  factor  opened  from  tbe 
beginning,  the  court  holding  that  the  relief 
ought  not  under  such  circumstances  to  be 
limited  to  a  right  to  a  surcharge  and  falsify 

Amongst  the  most  important  duties  of  a  I 
factor  are  those  which  require  him  to  allow 
his  principal  the  free  and  unbiassed  use  of  hu 
own  discretion  and  jud^pnent,  to  keep  and 
render  just  and  true  accounts,  and  to  keep  thel 
property  of  his  principal  unmixed  vnih  hia 
own  or  the  property  of  others.  A  factor  havj 
ing  violated  all  these  and  other  duties,  heldl 
that  no  credit  was  due  to  bis  accounts,  m 
that  the  principal  was  not  bound  by  tbemi 
A,  B.,  being  in  embarrassed  circumstanc 
conveyed  property  to  trustees^  to  sell  and 
his  creditors  (parties  thereto)  in  propoi 
A.  B.  afterwards  instituted  a  suit  agauuft 
of  such  creditors,  for  the  purpose  of  taking  l 
accounts  of  such  creditors  and  to  cut  do' 
the  estimated  amount  of  his  debt.  The 
creditors  were  served  by  copy  of  bill.  Hei 
that  as  the  other  creditors  were  bound  by  tj 
proceedings,  the  suit  was  not  imperfect  I 
want  of  parties,  and  a  decree  was  made  i%ith^ 
prejudice  to  the  right  of  the  other  crcdVMJ 
to  any  sum  which  the  plaintiff  might  recoj 
on  taking  the  accounts,  darke  v,  Tippini 
Beav.  384. 
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PBIO^TY  OF  INCUICBBANCB8. 

See  Joint  Stock  Company  ;  Mortgage,  5. 


BBCBIVBB. 


See  Tnutee,  3. 


BBVBB8I0N. 


See  Married  Woman,  2,  3. 


3.    Breach, — Duty  of  ceetuie  que  tru8t,^\' 
When  one  of  several  ceetuis  que  trust  insti-  / 
tutes  a  suit  for  relief  in  respect  of  a  breaich  of 
trust,  he  is  bound  in  the  conduct  of  the  suit  to' 
take  care  of  the  interests  of  the  others  as 


well 


SHIP. 

See  3for/^aye,  1. 

SPECIFIC  PBRFOBMANCB. 

hdemmly.  —  Executor  of  Vendor, — A.,  JB., 
and  C.J  possessed  of  a  manor  under  an  eccle- 
siastical lease,  agreed  with  M,  to  grant  him 
apoD  the  expiration  of  a  subsistinfl;  gnui,  a 
cop7  of  court-roll  of  a  tenement  holden  of  the 
manor,  and  entered  into  a  joint  and  several 
bond  to  perform  the  contract.  A.  afterwards 
conveyed  his  interest  in  the  manor  to  B., 
subject  to  the  agreement  with  M.,  and  died, 
baring  appointed  the  plaintiff  his  executor. 
The  vali^ty  of  the  lease  constitutinff  the  title 
of  B.  and  C.  to  the  manor,  was  supseouently 
impeacbed,  and  pending  the  trial  of  their 
right  to  the  manor,  thejr  were  unable  to  grant 
a  copy  of  court -roll  according  to  the  agree- 
ment, if.  thereupon  brought  three  several 
actions  npoQ  the  bond  andnst  the  plaintiffs  B, 
and  C.  respectively.  The  plaintiffs  B.  and  C. 
entered  into  a  consolidation  rule,  whereby  they 
consented  to  be  bound  by  the  verdict  in  one  of 
tbe  actfojis.  The  plaintiff  then  filed  his  biU 
against  B.,  C,  and  }J.,  for  a  specific  perform- 
ance of  the  contract  by  B.  and  C,  and  to  re- 
strain the  action  brought  by  M.  Held,  that 
the  question  as  against  M,  was  the  same  both 
at  law  and  in  equity,  and  that  after  having  con- 
sented to  be  bound  by  the  verdict  in  the  action, 
the  plaintiff  coiUd  not  sustain  the  suit,  and  the 
bil]  was  dismissed  without  prejudice  to  any 
<r)estion  of  contribution  or  indemnitor,  as  be- 
tween the  pUdntiff  JB.  and  C,  the  obligors  on 
bond.    HaU  v.  Pearee,  5  Hare,  408. 


TBUSTBB. 

1.  IdabHity  for  reserving  insufficient  rent. — 
FTQMd.^Neglect  of  duty, ^ A  bSi  founded  on 
an  imputation  of  fraud  and  personal  corrup- 
tion will  not  warrant  an  inquirv  on  that  ca^e 
heiBg  disproved,  whether  there  has  not  been 
oe^&t  or  an  omission  of  dut^. 

A  trustee  letting  a  farm  onginallv  at  a  pro- 
per rrut  will  not  he  held  personally  liable  for 
^  difference  between  tnat  rent  and  the 
r«&t  which  at  a  subsequent  period  of  the 
tenancy  might  have  been  obtained,  merely  be- 
^^uFs  he  neglected  to  give  notice  to  quit  a  few 
^Aonths  after  there  appeared  a  probability  that 
^e  price  of  agriculttiral  produce  would  en- 
able him  with  propriety,  as  between  landlord 
ifid  tenant,  to  obtain  a  higher  rent. 

And  sembte,  that  rule  would  bp  applicable 
tieu  lo  a  ease  in  which  the  tenant  was  a  near 
to[l^inQ  of  tile  trustee,  unless  there  were  some 
llher  circamstaiices  to  confirm  the  suspicion 
M  personal  Cavoiir,  which  that  relationsnip  is 
calculated  to  ezcHe.  Ferrabg  v.  Hobson,  8 
nuU.255. 


as  of  his  own.     Williams  v.  Poweli,  2  Phil 
329. 

3.  Receiver, — Husband  and  wife, — A  hus- 
band contracted  for  the  lease  of  some  pre- 
mises, and  he  afterwards  induced  the  trustees 
of  his  marriage  settlement,  who  held  monies 
for  the  separate  use  of  his  wife,  without  power 
of  anticipation,  to  act  in  breach  of  their  trust, 
and  to  purchase  the  property.  The  property 
was  conveyed  to  the  trustees,  and  by  a  deed 
executed  by  the  husband  and  wife,  it  was  de- 
clared that  it  should  be  held  for  their  indem- 
nity and  on  the  trusts  of  the  settlement.  The 
husband  laid  out  verv  considerable  sums  cf 
money  in  building  and  repairs,  and  with  con- 
sent of  the  wife,  was  permitted  to  receive  the 
rents.  After  some  years  disputes  arose; 
the  trustees  insisted  on  receiving  the  rents, 
and  proceeded  at  law  to  enforce  their  rights ; 
whereupon  the  husband  filed  a  bill  against  the 
trustees  and  his  wife,  claiming  a  lease  under 
the  agreement,  and  asking  for  a  sale  of  the 
property,  and  for  the  application 'of  the  pro- 
duce, first  in  replacement  of  the  trust  funds, 
and  afterwards  in  reimbursing  the  plaintiff  his 
outlay.  A  motion  for  a  receiver  was  refused, 
with  costs.   .  fVHes  v.  Cooper,  9  Beav.  294. 

4.  Power  to  appoint  new, — ^The  court,  in  < 
decreeing  the  appointment  of  new  trustees,  ^ 
will  not  direct  a  power  to  be  inserted  in  the  • 
deed  for  appointing  new  trustees  toties  quoties.  ' 
Bowles  V.  Weeks,  14  Sim.  591. 

5.  Chose  in  action, — Order  and  disposition. 
— Notice. — A  trustee,  for  sale  of  testator's 
estates,  sold  part  of  them,  and  paid  the  pro- 
ceeds into  court.  A  party  entitled  to  a  share 
of  the  testator's  property  assigned  his  interest 
to  S.  by  way  of  mortgage,  and  S,  gave  notice 
of  the  assignment  to  the  trustee,  but  did  not 
obtain  a  stop  order.  The  remainder  of  the 
estates  was  afterwards  sold,  and  the  proceeds 
paid  into  court  under  the  decree  in  the  suit. 
Subsequently  the  assignor  took  the  benefit  of 
the  Insolvent  Debtors'  Act.  Held,  that  the 
notice  given  to  the  trustee  was  sufiicient  to 
take  the  assigned  share  out  of  the  order  and 
disposition  of  the  assignor.  Matthews  v.  Oabb, 
15  Sim.  51. 

6.  Voluntary  transfer  of  stock, — Parent  and 
child. — A.  directed  his  agents  to  invest  part  of 
his  balance  in  their  hands  in  the  purchase  of 
4000/.  stock  in  the  names  of  himself  and  his 
wife  in  trust  for  his  infant  son.  The  agents 
made  the  purchase  in  the  joint  names,  but 
without,  any  trust  expressed,  because,  as  they 
afterwards  informed  A,,  the  bank  objected  to 
trust  accounts  appearing  on  their  books.  A, 
allowed  the  stock  to  remain  without  any  trust 
being  declared,  and  received  th^  dividends  of 
it  down  to  his  decease.  Held,  that  nather  lua 
son  nor  his  wife  (who  survived  him)  were 
entitled  to  the  stock,  but  that  it  formed  part 
of  his.assets.    Smith  v.  Warde,  15  Sim.  56. 
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VENDOR  ANP  PPTJABML 


1.  nfe.— Atrrendtretf  2mm— Upon  tbe  sale 
of  a  kaaehold  for  kfes,  eacpmted  to  have  baen 
giaatod  by  a  corporakiim  in  coBBidentUni  of 
Im  BOirender  of  a  pnor  lease,  the  title  to  the 
suBrcnderad  leaee  muat  be  shown.  Hodgkimmm 
V.  Cooper,  9  Beav.  304. 

2.  Purchase  momey, — A.  lessee  aissigned  the 
doBused  premises  to  J.  by  way  of  mortgage, 
and  afterwards  made  two  eqintable  mortgages 
of  than,  (me  to  B.,  and  the  odier  to  C,  and 
died.  C.  agreed  to  purchase  the  lease  of  his 
ezecntora  free  from  incnmbrances,  and  after- 
wards  took  possession  of  the  premises,  bnt  did 
not  pay  the  purchase  money.  Held,  that  as 
between  C.  and  the  eneeutors  the  purchase 
numey  must  be  considered  to  have  heen  ap- 
plied, on  the  day  on  which  C.  took  possession, 
towards  satisfaction  of  the  incumbrances,  ac- 
cording to  their  pxioritiea.  Gre&nmood  ▼.  Tay^ 
kr,  14  Sim.  606. 

3.  Rrferemee  of  title, — Laehef. — Motion  by 
a  vendor  for  a  reference  as  to  title  refused,  be- 
cause he  had  been  guilty  of  laches  in  proaecut- 
ing  hiB  suit.    Dorm  r.  Harvey,  IS  Sim.  49* 


vousKTAxr  nniB. 

1.  The  executors  of  a  person  who  bad  en- 
tered into  a  covenant  for  fmther  asBurance  in 
a  voluntanr  settlement,  having  refined  to  per- 
form it,  toe  court,  in  a  suit  instituted  by  a 
third  party  for  the  adnmustration  of  the  cove- 
nanter's estate,  woilld  not  permit  fte  cove- 
nantor to  prove  as  a  creditor  under  the  decree 
in  the  administration  suit,  but  gave  him  leave  to 
bring  such  action  as  he  might  be  advised. 
Hervey  y,  Audland,  14  Sim.  531. 

2.  A.  made  a  voluntary  assignment  of  ton- 
pike  bonds,  and  shares  in  companies  to  B.  in 
trust  for  himself  for  life,  and  after  Yob  death  for 
his  nephew.  He  delivered  the  bonds  and 
shares  to  B,,  but  did  not  observe  the  forma- 
lities required  by  the  Turnpike  Road  Act,  and 
the  deeds  by  which  the  companies  were  formed, 
to  make  the  assignment  effectual. 

Held,  on  his  death,  that  no  interest  in  ^ther 
the  bonds  or  the  shares  passed  by  the  assign- 
ment, and  that  B.  ought  to  deliver  them  to  hi« 
executors.    Searle  v.  Law,  15  Sim.  9^* 


BUSINESS  OF  THE  COUHTS. 
COMMON  LAW  SITTINGS. 


^nuu*%  l&tne). 

In  and  after  Hilary  Term,  ]8i8. 

MIDOLEa£X. 

In  Term, 

Itt  Sitting,  Wednesday Jan.   12 

And  two  following  days  at  Eleven  o'clock, 

Sod  Sitting,  Saturday  . Jan.  15 

And  subsequent  daya  at  Eleven  o*cloek. 

3rd  Sitting.  Friday      .  *^ Jan.  28 

At  i  puat  Mine  o'clock  precisely,  for  Undefended 
Causes  only. 

A  list  of  sucb  remaoets  at  appear  fit  to  be  tried 
in  Term  will  be  printed  immediately,  but  on  tbe 
statement  of  either  aide  tbat  a  cause  is  too  long  to  be 
tried  in  Term,  it  will  be  withdrawn  from  such  list, 
provided  the  other  aide  have  two  daye'netice  of  the 
appUontion  at  the  Jttursbars  to  postpone,  and  do  not 
oppose  the  application  on  geod  grouoda-^tbe  usual 
number  of  completed  and  new  caoaes  will  be  put 
into  the  list  day  by  day  in  their  usual  order. 
Sitting  after  Term,  Tuesday,  Feb.  1,  at  half-past 
9  o'elook. 

LONDON. 

fit  Term. 
Sitting  at  10  o*olock,  Saturday  Jan.  29. 
Ker  Undefended-  Cwbms  snd  suca  aa  the  Judge 
ooneidecs  (It  to  be  taken. 

After  Term, 

Wedoeaoay Fdb.2 

(To  adjourn.) 


Covnuit  IHtoi. 

Ill  and  after  BUary  Term,  184& 
In  Term, 

INBDMSSX.  tOKDOM. 

Sattiiday  .    .    Jan«  tS  I  WedMsdajr     .     JaB.19 
TnAtBf    ....     tl  I  WedMsday 


.  26 


After  Term. 


MinotssEX. 


LOHDOK. 


Feb.! 


Tuesday    .    .    Feb.  1  |  Wednesday . 

The  Court  will  sit  at  ten  o'clock  in  the  forenoon 
on  each  of  the  days  in  Term,  and  at  faalf-pist  ninr 
precisely  on  each  of  tbe  days  after  Term. 

Tbe  causes  in  the  list  for  each  of  the  above  sitting 
days  in  Term,  if  not  disposed  of  on  those  days,  irili 
be  triftd  by  adjournment  on  tbe  days  following  each 
of  soofa  sitting  days. 

On  Wednesday  the  Snd  Feb.,  in  London,  bo 
causes  will  be  tried,  but  tbe  court  will  adjourn  to  a 
future  day. 

lEiclKQBn  of  yicas. 

Hilary  Term,  1848. 

/a  Terwrn 

IN    »IIDOL£a£X, 


lat  Sitting,  Wedneaday 
Snd  Sittinf^,  Wedneaday 
3rd  Sitting,  Tuesday  • 


Jan.  \i  1 

.    25| 


IN   LONDOX. 


1st  Sitting,  Tuesday 
Snd  Sitting,  Monday 


.  Jon.  1» 


After  Term, 

IN  MIDDLESEX.  XM  LONDON. 

Tuesday  .     .    .    Feb.  t  |  Wednesday  .    .   Feb.! 
(To  adjourn  only.) 

Tbe  Court  will  sit  in  MiddlMetx,  at  Nisi  Priuel 
Term,  by  adjourmnent,  from  day  to  day,  until  ll 
causes  entered  for  the  respective  Itfiddlesex  Bittim 
are  disposed  of. 

Tbe  Court  will  ait,  duriog  and  aft«r  Tana,  at  % 
o'clook. 


DWEST.    AND   JOUfiNAL   OF  JURISPRUDENCE. 


SATURDAY,  JANUARY  8.  1848. 


"« Quod  n^lb  aims 

PtartMt,  et  iMBM 


Hmat. 


E^CCLBSIASTICAL    COURTS 

AT 

BOCTOBS*  COMMONS. 


1%K  iiridentd  CHroBmateaceB  difldosed  m 
Ciie  CMe  «r  Geih  t.  GeiU,  m  the  AiAw 
Court,  aane  partioalon  of  whieli  were  mtn- 
Iwaed  JB  a  reoent  BiOBber,  faave,  as  might 
Iwre  been  expected,  fonkbed  matter  for 
(4»semtioii  in  gelinal,  as  well  as  proi^s- 
aioDsl,  drdes.  it  tanied  out  that  the  pro- 
nMlnC  (Mr.  Geils)  is  a  distant  fiunilj  eon- 
aeetioa  of  Sir  Hertot  Jenner  F«st»  the 
lened  judge  who  is  to  detemune  the 
esDse;  that  the  leadiog  ooimsel  of  the 
pmwtcDt  is  the  son,  and  his  proeton  the 
am  sod  son-in-lsw  of  the  lemed  ju<%e ; 
asd  that  amHiher  son  of  the  learned  judge 
is  on  sodi  iiieiidlj  tems  with  the  pro- 
Boieot,  as  to  hare  hecB  a  gvest  at  his 
omatrr  reaidciicc  daring  the  pendeacy  of 
tbesiat. 

We  believe  all  who  are  aooaainted  with 
these  &ets  will  ooncur  with  Dr.  Addams^ 
(the  oovisdl  Ibr  Mrs.  Geils,)  when  he  cha- 
netensed  it  as  '^an  HBforhuiate  state  of 
Aiags/'  itwiilbeii9iTerBa%aiidunreserT- 
e%  ooneeded^  we  are  certain,  that  Sir  Her- 
tieit  Jemier  Fast  is  as  inoapaUe  as  any  jadge 
of  the  Comta  of  Bsuitjr  or  of  the  Comnion 
LawCourta,  efhsmiM;  his  judicial  deoisi<«8 
iaiwopeily  imliienoed  or  biassed  ;  but  no 
ja^  «f  any  eoart  ahoold  he  phased  in  sueh 
speotioii  as  that  iawlHeh  Ik  now  stands, 
^Me  Ins  j«dieial  detonniaalion  is  liable, 
hswerer  ertanesfasly,  to  he  ascribed  to  the 
dresd  of  public  opinion  on  the  one  hand. 
Vol.  xzxt.  No.  1,035. 


or  tiie  insensibls  inUfncp  of  private  fteliM 
on  the  other.  The  learoed  judge  hinum 
seems  to  6el  that  the  constitution  of  tha 
eouithas  produesd  ^  difficabj.  If  this 
be  ao»  it  gacs  frr  to  dsawDsfarate,  dMt  tfas 
oonstitatioa  of  Ae  court  should  be  esasR* 
tiaUf  akered.  The  feanied  judke  sajs  apa* 
logetically  : — ^  In  the  judidafcomaritleay 
or  the  courts  of  law,  one  judge  may  wittt- 
dnw;  but  ooudd  I  refiise  to  acoept  the 
letters  of  request  in  this  case»  or  deraae  to 
sit  and  hear  the  eause  V 

It  certainly  eanaot  be  supposed  that  tha 
kamad  judge  eould  refuse  to  receive  lettets 
of  reqocat  addressed  to  him  as  the  jaigt  of 
the  Arches  Court,  bat  itmig^t  beimagiaei 
that  if  a  idalive  of  the  teamed  judge  nip 
paae  it  had  been  a  aan  or  a  brother— instil 
toted  a  suit  in  that  oomt,  the  learned  judge 
woaid  not  have  been  coaapelled  to  hear  and 
decide  it.  Aa  eminent  judge  (Dr.  Laahoig* 
tott)  presides  in  the  Consistory  Coart,  and 
we  should  have  eonceived  that  he,  or  some 
other  learned  gentdeman  of  established  ra- 
potatimi  in  this  bianch  of  jori^rndenoe, 
might,  in  such  an  amergeacy.be  iadaoed  to 
act  as  a  aabstitoie,  and  relieve  the  leamed 
judge  of  the  Arches  Court  from  a  diftoalty 
with  which  ha  csuld  not  fiul  to  feel  op- 
pressed. As  already  hiated,  however,  tiie 
distant  faniiiv  wmmffifMn  betwecsi  the  leamed 
judge  and  lilr.  Geik  i^pears  to  be  of  jhr 
less  in^tortanee  than  the  pfofessioaal  re* 
lationship  between  the  promotent  and  the 
sons  of  the  jadge.  Every  one  aomuuated 
praeticaShr  with  forensic  business  has  re- 
marked, hem  readily  the  advocate's  or  I2ie 
solicitor's  feelings  and  expectations  are  em- 
barked in  the  case  of  the  client.  Indea4» 
{he  client  cannot  be  said  to  be  properly  or 
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adequately  represented^  unless  his  views, 
feelings,  and  wishes  are  perfectly  reflected 
in  the  minds  of  his  professional  advisers. 
Leeal  hiography  abounds  with  instances,  in 
which  the  ablest  and  most  acute  under- 
standings have  yielded  to  the  influence  of 
this  peculiar  relationship.     It  is  quite  im- 
possible  to  suppose  that  in  the  case  of  Geils 
V.  Geils  the  feelings  of  the  advocate  and 
proctors  of  the  promotent  were  not  enlisted 
m  the  cause  of  their  client,  and  that  they 
have  not  been  and  are  not  warmly  and 
anxiously  interested  in  having  the  horrible 
charges  brought  against  him  refuted.    Their 
zeal  and  anxiety  would  probably  be  little 
increased,  but  it  could  not  be  diminished, 
by  the  accidental  circumstance  that  some 
members  of  their  own  family  had  lately 
been,  no  doubt,  hospitably  received  at  the 
table  of  their  client.     Under  such  circum- 
stances, is  it  too  much  to  suppose  that,  in 
the  unrestrained  intercourse   of   domestic 
life,  the  advocate  or  the  proctor  might  not 
uniformly  keep   so  vigilant  a  guard  over 
their  feelings  and  words  as  to  conceal  their 
impressions  and^idshes  in  respect  of  a  case 
one  so  nearly  allied  to  them  was  judicially 
called  upon  to  determine  ?    It  may  be  asked, 
how  such  a  stal^  of  things  could,  if  fore- 
seen, be  prevented?      Whilst  Dr.  Jenner 
practises  as  an  advocate,  and  his  brother  as 
a  proctor  in  the  Arches  Court,  how  could 
they,  without  vyalating  professional  rules, 
refuse  to  accept  a  retainer  from  any  suitor 
to  the  court  ?     Our  answer  is,  that  we  can 
perceive  no  necessity  for  those  gentlemen 
practising  at  all  in  the  court  in  which  their 
father  is  the  sole  judge.     We  have  heard  of 
instances  in  which  individuals  filling  judicial 
situations  interdicted  their  sons  from  prac- 
tising in  the  courts  in  which  they  presided 
as  judges."     It  is  obviously  desirable,  upon 
various  grounds,  that  such  a  rule  should  be 
authoritatively  established  in  regard  to  all 
courts  of  justice.     Discarding  from  consi- 
deration the  insen^le  influence  which  the 
arguments  and  representations  of  those  to 
whom  they  are  tenderly  attached  have  over 
the  most  powerful  intellects,  there  is  a  cer- 
tain degree  of  unfairness  towards  other  pro- 
fessional men  in  the  son  or  the  son-in-law 
of  a  judge  practising  before  him.      The 


•  The  late  lamented  Sir  Michael  O'Loghlen, 
the  Master  of  the  Rolls  in  Ireland,  publicly  no- 
tified, that  he  deemed  it  inconvenient  and  un- 
beconaing  that  his  son  should  practise  in  the 
court  in  which  he  presided;  and  in  deference 
to  the  opinion  thus  expressed,  Mr.  (now  Sir) 
Colman  O'Loghlen  never  held  a  brief  in  the 
RoHs  Court  during  his  father's  life.  | 


practitioner  who  stands  in  such  a  relatiou  to 
the  head  of  the  court  is  not  on  an  eqoal 
footing  with  professional  competitors.  Tak- 
ing into  account  the  competition  existing  in 
every  branch  of  the  legal  profession,  it  is 
not  wonderful  if  those  not  engaged  in  it 
suppose,  that  a  father  will  not  be  disposed 
to  think  the  worse  of  those  who  entrust 
their  interests  to  his  son !  We  can  easily 
imagine  a  man  of  lofty  and  delicate  feelmg 
disdaining  to  accept  even  an  imaginary  ad- 
vantage by  such  means ;  but  we  understand 
that  in  the  Arches  Court  the  state  of  cir- 
cumstances which  has  excited  so  much 
astonishment,  is  not  new ;  and  that  in  the 
time  of  Sir  Herbert  Jenner  Fust's  relative 
and  predecessor.  Sir  John  NichoU,  a  some- 
what simiUr  state  of  circumstances  existed 
in  the  court  over  which  that  learned  civilian 
presided.  In  short,  to  use  a  homely,  but 
familiar  phrase,  it  is  said  this  court  has 
always  been  a  "  family  concern."  It  is  not 
to  be  wondered  at,  therefore,  if  the  present 
possessors  consider  the  houours  and  emolu* 
ments  matter  of  inheritance.  The  objection 
to  this  patriarchal  mode  of  administering 
justice,  however,  is,  that  the  suitors  do  not 
always  belong  to  the  same  family,  and  maj 
be  excused  for  desiring  that  justice  should 
be  administered  after  a  different  fashion. 

A  far  graver  and  more  important  ques- 
tion remains  to  be  discussed.  Is  the  public 
or  private  benefit  arising  from  the  institu- 
tion of  suits  resembling  that  of  Geils  v. 
Geils  so  obvious,  that  the  system  of  pro- 
cedure established  in  the  Ecclesiastical 
Courts  should  be  maintained  1  Our  readers 
are  already  informed  of  the  nature  of  the 
suit.  Not  only  the  immediate  parties,  but 
a  multitude  of  other  persons,  who  happen 
to  be  connected  in  some  degree  with  one  or 
other  of  those  parties,  are  subjected  to  hu- 
miliating and  revolting  imputations.  An 
inquisitorial  investigation  of  the  most  search- 
ing character  is  gone  into,  with  respect  to 
their  habits,  tastes,  domestic  relations,  and 
most  secret  acts.  The  worn-out  scandal  is 
resuscitated,  the  error  atoned  for  and  for- 
gotten blazoned  forth  again,  and  the  hap- 
piness of  third  parties  thus  sacrificed  in  a  suit 
the  determination  of  which  may  be  a  matter 
of  total  indifference  to  them.  Let  those 
who  have  read  the  newspaper  report  of  Geils 
V.  Geils  say,  into  how  many  homes  and 
households  that  case  must  have  brought 
shame  and  misery !  But  how  are  the  im- 
mediate parties  benefited  by  the  proceed- 
ings which  have  produced  so  much  injurv 
to  others?  The  suit  is  not  jet  decided, 
but  it  must  be   decided   in  one    of   two 
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ways.  The  judge  may  consider  the 
charges  alleged  against  Mr.  Geils  have 
not  been  established,  and  he  will  then  be 
boond  to  decree  that  Mrs..  Greils  should 
reinm  to  cohabitation  with  her  husband ; 
or  be  msj  consider  some  one  of  the  alleged 
charges  agamst  the  husband  sufficiently 
supported,  and  therefore  decree  that  Mrs. 
Geils  is  entitled  to  a  divorce  a  mensd  et 
thro.  Assuming  the  decision  of  the  court 
to  be  favourable  to  the  husband,  what  does 
he  gab?  Can  it  be  supposed  that  the 
judge,  the  husband,  the  wife,  or  any  other 
person,  can  really  desire,  after  all  that  has 
taken  place  in  this  suit,  that  Mrs.  Geils 
should  return  to  her  husband's  house  and 
bed  ?  She  either  believed  or  fabricated  the 
revolting  charges,  the  suit  in  the  Arches 
Court  exposed  to  the  world.  In  either  case 
it  is  impossible  that  the  parties  could  ever 
meet  each  other  with  composure,  far  less 
reneir  their  conjugal  intercourse. 

It  is  not  from  die  decree  of  the  Ecclesi- 
astical Court,  therefore,  that  Mr.  Geils  de- 
rives any  direct  benefit.     Assuming,  on  the 
other  hand,  that  the  decree  is  in  favour  of 
the  wife,  how  is  she  benefited  ?     She  can 
no  longer  be  compelled  to  live  with  a  man 
irhose  earnest  desire  it  probably  is  never  to 
see  her,  or  hear  her  name  again.     She  ob- 
tains from  the  judgment   of  the  Arches 
Court  a  le^l  right  of  separation,  but  Mr. 
Geils  is  still  her  husband  and  the  father  of 
her  children.     His  right  to  the  custody  of 
his  children,  if  questioned,  must  be  tried 
and  decided  upon  by  a  different  tribunal, 
and  if  Mrs.  Geils  desires  to  be  at  liberty  to 
alter  again  into  the  matrimonial  state  du- 
ring the  life  of  her  present  husband,  the 
^Mfec  of  the  Arches  Uourt  confers  no  such 
privilege  <m  her.     As  regards  the  immedi- 
ate parties  to  the  suit,  therefore,  no  injury 
is  redressed,  no  grievance  really  remedied, 
«ud  no  wrong  punished,  by  any  determina- 
tion the  court  can  come   to;    and  as  to 
third  parties,  we  have  seen  how  cruelly 
and  unfairly  they  may  be   injured.     TVe 
doubt  if  any  one  now-a-days  supposes  the 
public  morals   are  benefited,  or  virtue  is 
promoted,  by  a  course  of  proceeding  such  as 
»c  have  pointed  out.    To  us  it  seems  as 
useless  as  it  is  mischievous,  and  we  should 
rejoice  to  see  the  select  but  learned  body 
practising  in  the  courts  at  Doctors'  Com- 
mons, reheved  from  the  unenviable  duty  of 
investigating  and  analysing  the  details  of 
setndal  and  impurity,  and  at  the  same  time, 
•  faring  defect  in  our  system  of  jurispru- 
dence, remedied. 


NOTES  ON  EQUITY.' 

FORECLOSURE    OF  MORTGAGE. 

An  important  point,  on  which  there  was 
considerable  conflict  of  authority,  was  de- 
cided by  the  Master  of  the  Rolls,  in  a  recent 
case*^  relating  to  the  claim  of  a  mortgagee 
who  sold  the  mortgaged  estate  at  a  fair 
price,  but  for  less  than  the  amount  due  to 
him.     It  was  held,  that  he  could  not,  after 
foreclosure  and  saU,  recover  the  remaining 
amount  from  the  mortgagor  on  his  collatenu 
personal  securities.     He  may  foreclose  first,  / 
and  while  the  estate  remains  in  'his  power  ' 
sue  on  the  bond  or  covenant,  but  then  he>| 
opens  the  foreclosure,  and  the  mortgagov; 
may  redeem.  ^ 

The  facts  of  the  case,  as  we  have  abridged 
them  from  the  report,  were  these  :^ 

In  1828,  a  person  of  the  name  of  Smith  con- 
veyed an  estate  to  John  Ingram  Lockhart,  by 
way  of  mortgage,  to  secure  the  repayment  of 
the  sum  of  2,999^.  lent,  and  afterwards  in  the 
same  year  executed  a  deed,  whereby  a  further 
charge  on  the  same  estate  of  5002.  in  favour  of 
Lockhart  was  created.  Lockhart  being  en- 
titled to  this  mortgage,  borrowed,  in  1831,  of 
William  Browne,  since  deceased,  the  sum  of 
1,600/. ;  and  assigned  the  mortgaged  debts  of 
2,999'.  and  500/.  to  Browne,  on  trusts  inter 
alia  to  pay  costs,  to  satisfy  the  1,600/,  and  in- 
terest, and  to  pay  the  surplus  to  Lockhart. 
The  payment  was  further  secured  by  a  cove- 
nant and  bond.  In  1831,  Browne  died,  and  in 
1835  Lockhart  died.  In  1841,  a  bill  to  fore- 
close the  mortgage  was  filed  by  the  personal 
representatives  of  Browne,  and  the  usual  de- 
cree for  accounts  and  foreclosure  was  made. 

In  1842,  the  Master  reported,  that  on  the 
mortgage  to  Lockhart  there  was  due  from 
Smith  5,436/.  Os.  3d.,  and  on  that  from  Lock- 
hart to  Browne  the  sum  of  2,401/.  IBs,  7d,  A 
day  was  appointed  for  payment,  and  default 
having  been  made,  the  mortgaged  estate  was 
foreclosed  as  against  Smith,  and  also,  default 
having  been  made,  after  a  day  had  been  ap- 
pointed for  payment  of  the  sum  due  to  the 
estate  of  Browne  from  the  pefsonal  representa- 
tive of  Lockhart,  the  mortgage  was  foreclosed 
as  against  him. 

The  representatives  of  Browne  being  in  pos- 
session of  the  mortgaged  estate,  sold  it  abso- 
lutely for  1,999/',  and  it  was  admitted  that  it 
had  been  fairly  sold.  A  decree  was  afterwards 
made  for  the  administration  of  Lockhart's  es- 
tate. The  representatives  of  Browne  went  in 
under  the  decree,  and  claimed  to  be  aUowed  to 
prove  on  the  bond,  for  the  residue  of  the  mort- 
gage debt  after  deducting  the  purchase  money, 
as  a  debt  on  the  covenant  or  bond.  The  Mas- 
ter having  allowed  their  claim  to  the  amount 
of  642/.  8«.  lid.,  Lockhart's  representative 
took  exceptions  to  the  report,  on  the  ground 


^  Lockhart  v.  Hardy,  9  Beav.  349. 

L  2 


982 


NoU$  Oft  Eqmiff^r— Practice  qf  BakAners. 


that  nothing  «aght  to  have  been  found  due  to 
Browne. 

Mr. .  Kindersley  and  Mr.  Lloyd  supported 
the  ezeepHons,  and  Mr.  Lowndes  appeared  for 
ether  pwtiet  in  the  same  interest;  and  Mr. 
Shinier,  and  Mr.  Shqpter  appeared  for  the  re^ 
presentatives  of  Browne.  The  aothorities  cited, 
so  iiar  as  they  appeared  to  be  important,  are 
noticed  in  the  juagment. 

^  The  Maeter  of  the  RoU^,  after  taking 
time  to  consider  the  cases,  said. 

That  if  a  debt  is  secured  by  the  mortf^a^^e 
of  a  real  estate,  and  also  by  covenant  and  by 
bond,  the  mortgagee  may  rrarsue  all  his  reme- 
dies at  the  same  time.  If  ne  obtain  fnll  pay- 
noent  on  the  bond  or  covenant,  the  mortgagor 
is,  by  the  fact  of  payment,  entitled  to  redeem 
the  estate,  and  foreclosure  is  prevented  or  not 
allowed.  But  if  the  mortgagee  obtain  only 
part  payment  on  the  bond  or  covenant,  he  may 
go  on  with  his  forecloeure  suit,  and  giving 
credit,  in  accoimt,  for  that  which  he  has  reco- 


the  mor^gpagor?.  The  mortgagas  had,  by 
his  securities,  a  rifl^t  to  foreclose  the  mat^ 
gage,  and  if  he  thought  the  estate  insoffi- 
cient,  a  further  riffht  to  proceed  on  his  per- 
somd  securities,  thereby  giving  to  the  nrort- 
cngor  a  renevred  right  to  redeem;  bntwhsa 
he  has  so  deak  irith  the  estate,  tet  As  non> 
gagor  cannot  redeem,  it  appean  to  me  that  hi 
is  not  entitled  to  proceed,  and  that  this  oout 
would  restrain  him  from  proceeding  on  tlw 
persona]  securities.  I  think,  therefore,  thst 
the  exceptions  to  the  Master's  report  must  be 
allowed.  It  must  be  owned  that  the  case  ot 
Tooke  V.  HariUy^^  and  the  case  of  JP^  v. 
Barker,^  have  left  thts  matter  in  mst  obsen* 
rit]r,  and  I  find  it  difficult  to  understand  tiie 
varions  opinions  stated.  I  proceed  upon  tUs, 
that,  in  equity,  the  mortgagee  is  bound  to  f^ 
store  the  estate  on  full  payment  of  the  debt; 
and  that  having  sold  the  estate,  and  thereby 
disabled  himself  from  restoring  it,  he  is  not 
in  a  condition  to  demand  payment  of  the 
whole  debt,  which  he  does,  when  he  sues  on  the 


vered  on  the  bond  or  covenant,  he  may  fore- 1  bond.     If  sued  on  the  covenant,  be  might  lay 


dose  for  non-parent  of  the  remainder.  On 
ibe  other  hand,  if  he  obtain  forecbsure  first, 
and  allege  that  the  value  of  the  estate  is  not 
sufficient  to  satisfy  the  debt,  he  is  not  abso- 
lutely precluded  from  suing  on  the  bond  or 
covenant  But  it  is  held,  that  by  doing  so, 
he  gives  to  the  mortgagor  a  renewed  right  to 
redeem^  or,  in  otiier  words,  opens  the  foreclo- 
sure; and  conieqnentiy,  upon  the  commence- 
ment of  an  action  agsonst  him  on  the  bond 
after  foreclosure,  the  mortgagor  may  file  a  bill 
for  redemption,  and  upon  payment  of  the 
whole  debt  secured  by  the  bond,  he  is  entitled 
to  have  the  estate  back  again,  and  the  securi- 
ties given  up,  and  I  conceive  that  after  fore- 
closure, the  court  wiU  not  restrain  the  mort- 
gagee from  suing  on  the  bond,  provided  he 
retain,  the  mortgaged  estate  in  his  own  power, 
readv  to  be  redeemed,  in  case  the  mortgagor 
should  think  fit  to  avail  himself  of  the  opening 
of  the  foreclosura.  The  question  now  is,  whe- 
ther such  an  action  can  be  sustained,  after  the 
niortgajpfee  has  sold  the  estate,  and  deprived 
himeeltof  the  power  of  restoring  it  to  the 
mortgagor  on  payment  of  the  whole  debt.  It 
does  not  seem  unreasonable,  when  the  differ- 
ence  between  tha*  whole  debt  and  the  price  of 
the  estates,  fairly  sold,  is  all  that  is  sought  to 
be  recovered  in  the  action. 

His  Lordship  observed,  that  the  rule  of 
the  court  in  regard  to  opening  a  Foreclosure 
was  founded  on  this  : 

The  mortgagor,  if  he  does  not  pay  the  whole 
debt,  may  lose  the  whole  estate,  however  valu- 
able ;  but  that  if  he  does  pay  the  whole  debt,  he 
i?  entitled  to  have  the'estate  restored  to  him,  and 
it  seems  to  follow,  that  the  mortgagee,  having 
got  tiie  estate,  is  not  to  proceeia  against  the 
mortgagor  for  full  payment,  if  he  cannot  re- 
atcm  the  estate.  If  this  be  so  whilst  the  estate 
nemain  in  his  hands,  how  can  it  be  altoed  by 
^7  separate  dealing  of  his  own  with  the  estate, 
without  th»  consent  oU  or  any  i^preement  with. 


his  damages  at  the  diffiarence  between  ^e  debt 
and  price  of  the  estate  sold.  This  would  be 
obtaining  full  payment  of  the  debt,  taking  the 
value  of  the  estate  as  part  I  incline  to  think 
that  it  woidd  be  altering  the  natu  e  of  the  con- 
tract between  the  parties,  and  giring  to  the 
mortgagee  the  benefit  of  a  trust  for  i  ale  with  a 
bond  or  covenant  It  might  be  rea  enable  to 
do  this,  and  desirable  to  have  it  done,  but  it 
doee  not  appear  to  me  that  such  is  die  law  at 
present. 

[The  learned  reporter  refers  to  Sckooiev.  Sale, 
1  Sch.  and  Lef.  176 ;  Stokoe  v.  Robsoii,  3  Ves. 
and  B.  51;  Smith  v.  BickneU,  ib.  n.;  S&eZ- 
mar  dine  v.  Harrop,  6  Mad.  39;  Bentinekv. 
WilUnk,9Um,l.'] 


PRACTICE,  OF  BETAINiEK& 

EXCLUSIVE    RIGHT    OV    THE     CRO^m  TO 
RETATH    aUCEN's    COXINnLr. 

A  PETITION  was  presented  to  the  House 
of  Commons  on  the  17th  of  the  last  montii, 
by  Major  Blackall,  M.  P.  for  Longford,  on 
the  part  of  Mr.  Geo.  G.  Hay,  the  attorney 
for  the  plaintiff  in  the  case  of  Buron  v.  The 
Hon,  Capt.  Denman,  on  a  question  of  much 
importance  to  the  profession  at  large,  in- 
volving as  it  does  the  subject  of  professional 
confidence,  besides  being  a  matter  of  gitre 
constitutional  importance. 

The  daily  journals  have  not  bestowed  any 
notice  on  mis  petition,  nor  upon  the  oonver- 
satioii  that  arose  on  the  20th  instant^  when 
Major  Blackall  moved  that  the  petidon  be 
printed  for  drculation  with  the  votes.  On 
tfaelatterof  the  days  mentioned.  Major  Black- 
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aO  drew  the  attentioii  of  the  Ho«ue  and  ber 
Majesty's  goveniment  **  to  the  fKcts  stated , 
in  the  petition  as  they  contained  allega-i 
tioos  which,  if  sttstaioied*  were  in  his  niind 
calcnhted  to  destroy  confidence  hoth  be* ' 
tvetn  and  in  ptofeesional  mmi."  He  then 
briefly  went  thtongh  the  atatementa  con- 
tttiMd  in  the  petition.  And  he  concluded 
by  observing,  that  "  these  matters  were  of 
so  serious  a  nature  that  he  trusted  there 
would  he  no  objection  to  the  petition  being 
urinted."  The  chairman  of  the  committee 
tor  examining  petitions  said>  that  as  the 
petition  had  been  already  ordered  to  be 
printed,  he  presumed  Major  filackairs  oh- 
jeet  to  be  attained.  Sir  George  Grey  sug- 
gested that  such  being  the  case.  Major 
nlackall  should  withdraw  the  motion. 
Major  Blackall  then  said,  that  his  obiect 
being  to  have  the  petition  printed,  ana  to 
draw  the  attention  of  the  government  to. the 
sabjeet,  he  had  no  objection  to  withdraw 
the  notion. 

The  following  «re  the  statements  in  the 
petitiou. 

-    *'  nat  the  petitioner  is  the  attorney  retained 
by  ScBor  Don  Tomas  Rodhquels  Bufon,  by 
wnor  Don  Domingo  Fernandez  Martines,  and 
hf  Seoor  Don  Angel  limines  respectively,  mer- 
chants of  Havanna,  in  the  island  of  Cuba,  in 
three  several  actions  brought  by  these  parties  i 
nspectively,  and  now  pending  in  her  Majesty's 
Court  of  fecchequer  of  Pleas  at  Westounster, 
against  the  Honourable  Captain  Joseph  Den- 
raan,  of  her  Majesty's  navy,  and  to  one  of 
which  actions,  vis.  that  of  Bmron  v.  Denman, 
the  attention  of  the  House  has  been  very  re- 
cently directed. 

*'  That  these  actions  were  commenced  on  the 
3rd  day  of  August,  1842,  and  in  the  month  of 
November,  184fl,  the  petitioner  retained  the  ser- 
vices of  M^.,  now  Sir  Fitsroy  Kelly,  Knight,  as 
counsel  for  the  plaintiff  in  these  three  several 
actions.  And  that  from  the  period  aforesaid 
up  to  the  month  of  May  last,  (mth  the  exeep* 
tion  of  the  short  interval  during  which  Sir 
Fitzroy  Kelly  held  the  office  of  her  Majesty's  { 
Solicitor  General,)  the  petitioner  aoted  under 
the  advice  of  Sir  Pitsroy  Kelly  as  such  counsel 
in  all  the  stages  of  these  actions  at  law. 

**  That  by  means  of  having  advised  the  peti- 
tmer  on  the  affairs  of  his  clients,  Sir  Fitzroy 
Kelly  haB  become  most  intimately  acouainted 
with  the  eoae  oCthe  petitioner's  clients,  <  Bnron/ 
'  Martmea/  and  '  Iimines.' 

**  Thmt  in  the  month  of  October  last  it  was 
indsaaAed  to  the  petitioner  that  Sir  Fitzroy 
KeOy,  altbough  still  holding  the  retainers  of 
the  peHtioBer  on  behalf  of  bis  clients,  could 
no  lomgmr  set  ae  their  counsel,  in  consequence 
of  the  Attoiney^General  having  required  his 
serrieea  as  oouneel  for  the  defendant.  Captain 
Denman. 

"  That   the  petitioner^  immediatoly  on  his 


TCOsiviag  Ms  ia$m0lmi,  wrote  to  GOr  Fttsio^r 
Kelly,  remuidii^  hkn  of  bis  having  bes«  for 
so  long  a  period  retained  by  the  petitioner  aa 
counsel  for  his  clients,  am  of  his  having  «gt 
repeatedly  advised  on  their  case ;  but  he  re- 
ceived back  for  answer  fix)m  Sir  Fitzroy  Kelly, 
that  he  had  '  no  choice  in  the  matter  to  which 
the  petitioner's  letter  referred ;  that  the  crown 
had  required  his  services,  and  that  he  wae 
bound  by  his  oath  of  office  to  obey.' 

<'  That  the  petitioner  then  addressed  a  tetter 
to  the  solicitor  to  the  Admiralty,  who  is  and 
has  been  from  the  commencement  of  these 
actions  conducting  the  defence  of  Captain 
Denman,  and  from  him  he  received  for  reply, 
that  '  having  received  the  Actions  of  the 
Attorney-General  to  retain  Sir  Fitzroy  Kelly, 
he  had  not  any  discretion  upon  the  subject ;' 
that  he  had  'explained  to  the  Attorney- General 
that  Sir  Fitzroy  Kelly  was  the  leading  counsel 
and  adviser  of  the  plaintiffs,  and  thai  oa  the 
hearing  of  the  demurrer,  (in  the  course  of  the 
pleadings,)  Sir  Fitzroy  had  actually  appeared 
in  court,  and  argued  for  them. 

^That  the  petitioner,  impressed  wkh  the 
great  impoitance  it  was  to  his  clients  that  Sir 
Fitaroy  Kelly  should  continue  their  counsel, 
and  impnessed  also  witb  a  sense  of  the  great 
hardship  that  his  cHsnts  sere  made  to  sustain 
by  heing  deprived  of  their  leading  advocate^ 
memorialiseo  the  Lords  of  the  Admiralty,  who 
are  defending  the  actions  through  their  soli^ 
citor,  but  their  lordships  have  retoed  to  forego 
the  services  of  Sir  Fitzroy  Kelly. 

"  That  the  petitioner  respectfully  heas  to  call 
the  attention  of  the  House  to  the  tact,  that 
neither  the  crown  nor  the  department  of  the 
Admiralty  are  parties  to  these  actions,  and  that 
the  actions  (as  appcara  by  the  titles  of  them) 
were  instituted,  and  have  been  always  oon* 
ducted  against  Gaptain  Denman  individnaUy. 
And  the  petitioner  Iherefbie  humbly  submitted 
that  the  interferenee  of  the  Lords  of  the  Admi" 
ralty  is  gratuitous  and  uncalled  for. 

*'  TkaX  the  petitioner  respectfully  si^mitted 
to  the  consideration  of  the  House  the  hardship 
and  injustice  whi(^  his  clients  are  made  to 
suffer  by  the  conduct  of  tiie  Lords  of  the  Ad)- 
miralty,  and  of  the  chief  law  oifieer  of  the 
crown,  and  which  not  only  etrikes  at  the  root 
of  the  independeude  of  the  bar,  but  is  ealeu- 
lated  to  destroy  all  professional  confidence,  whilst 
it  is  a  flagrant  act  of  tyranny  inflicted  on  the 
petitioner's  clients." 

Where  prooeedingi  ure  conducted  in  the 
Queen's  name,  and  the  defendant  requires 
the  aid  of  a  (jueea's  oounsel,  it  is  the  ordi- 
nary practice  to  apply  for  a  license,  and  we 
never  heard  of  an  Instance  in  which  it  was 
refused.  Here  no  license  is  necessary,  be- 
cause her  Majesty  is  no  party  to  the  pro- 
oeedings;  but  inasmuch  as  Captain  Xiqu- 
man  was  merely  acti^g»  ai  he  conscientioudgr 
beUeyedt  io  the  disolMm  pf  his  du^  as  a 
British  officer,  the  Lords  of  ^e  Admiralty 
▼eiy  piopeily4ake  upon  thorn  ^e  hmihen 
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of  the  defenot.  Bfttihis  oiuAt  not  to  pre- 
judioe  the  ri^  o€ihe  pliintflb  to  hsve  the 
semcea  continned  of  m  coaniel  wlto  had 
accepted  their  retainer,— to  whom  they  had 
confided  their  case  in  all  its  points  of 
strena;th  or  weakness.  An  attomej-at-law 
would  not  only  not  be  permitted  to  act 
against  a  former  client,  hut  if  he  ventured 
to  do  80>  would  be  struck  oflF  the  roU  for 


tiff  by  his  derk,  with  the  plaintiff's  authoritfi 
amounted  in  law  to  an  emcHon,  and  that  t&i 
plaintiff  ought  to  be  nonsuited. 

His  Honour  oremiled  the  objection. 

Cooper  then  entered  upon  the  defeaoe  on  thi 
merits,  and  contended,  that  this  beii^  an  aeliea 
for  use  and  occupation,  as  now  amaittad  by 
the  pluntiff,  such  being  brought  under  the 
statute  1 1  Geo.  2,  c.  19>  s.  U,  it  was  a  proceed* 
ing  of  an  equitable  nature  to  recover  retuonabk 


his  ambi^dexteriiW'  Is  that  rule  of  morals  |  satisfaction  for  tbe  use  by  the  defendant  of  the 
right  which  binds  the  attorney  and  lets  P^^nises  of  the  plaintiff ;  and  that  it  was  there- 
■^       -     •       '      pf  I  fore  competent  for  the  defendant  to  show  that 


loose  the  barrister? 
LAW  OF  LAMMX>RD  AND  TENANT. 

MARYLBiONK   COUNTY   COURT. 

(Before  Andrew  Amos,  Esq.) 
Reynolds  v.  LuMn^,  16  &  18  Oct.  1847. 

RENT  NOT  RBCOVBRABLB  WHBRB  NUISANCE 
ALLOWBD  TO  BXIST, 


competent  i 

I  tie  bad  no  beneficial  occupation  bv  reason  of 

'  the  existence  of  a  nuisance  which  the  landlord 

was  bound  to  remove,  and  which  existed  at  the 

I  time  of  the  entry  by  the  defendant,  and  with 

the  landlord's  knowledge ;  that  the  house  being 

\  infested  and  so  overrun  with  fleas  as  to  render 

I  the  place  unfit  for  habitation ;   this  amounted 

to  such  a  nuisance  as  would  bar  the  plaintiff's 

I  right  of  recovering.     Smith  v.  Marrable,  1  C. 

'  &  Marsh,  479  ;    Cowie  v.  Qoodwvn,  9  C.  &  P. 

,378. 

This  was  an  action  to  recover  12/.  lOs,,  the  The  evidence  of  the  defendant  in  support  of 
amount  of  one- quarter's  rent  alleged  to  be  due !  this  view  of  the  case  proved  that  he  and  hia 
at  Midaummer  last  for  a  dweUing-house  at  wife  were  unable  to  remain  in  their  bed  at  night 
Notting  Hill,  of  which  the  defendant  had  been  \  from  the  existence  and  annoyance  of  fleas, 
the  tenant;  the  particulars  claimed  the  amount  That  they  had  destroyed  from  20  to  30  on 
to  be  due  for  rent  of  the  premises.  Messrs.  \  their  persons  on  going  to  bed ;  and  that,  he«^ 
Hoy  4r  Co.  appeared  for  the  plaintiflr,Afr.  FT.  J3, 1  yond  this,  they  appeared  in  great  number! 
Cooper  for  tne  defendant.  throughout  the   house,   and   even  presented 

Cooper  took  a  preliminary  objection  to  the '  themselves  at  the  dinner-table  in  the  day  time, 
formofaction,  arguing  that  unless  the  plaintiff  I  Defendant  also  proved  that  he  and  hu  wife 
was  prepared  to  prove  a  written  contract  no  were  so  bitten  by  these  penetrating  and  ihmi* 
action  for  rent  could  be  maintained,  and  the  |  nutive  destroyers  of  rest  at  raght  as  to  rendff 
plaintiff  must  be  nonsuited ;  the  action  should  |  them  unable  to  attend  to  their  duties  in  the 
have  been  for  use  and  occupation ;  he,  how-  day-tim'e. 

ever,  wished  the  case  to  be  argued  upon  the  Rop  and  Co.,  in  reply,  insisted  that  the  only 
merits,  and  if  the  plaintiff  would  state  whether ,  contract  the  law  implied  was  a  contract  for 
he  proceeded  for  the  real  of  the  premises  or  for '  quiet  enjoyment,  and  not  for  beneficial  occupa- 


its  use  and  ocoupatimt  he  would  not  press  the 
objection,  but  aUow  the  case  to  proceed. 

His  Honour  having  directed  the  plaintiff  to 
make  his  election,  the  plaintiff's  attorney  said 
he  proceeded  for  the  use  and  occupation. 

For  the  olainttff,  who  is  a  builder,  it  was 
proved  by  his  clerk,  and  elicited  on  cross-  > 


tion — that  Smith  v.  Marrahle  had  been  over- 
ruled bv  Hart  v.  Windsor,  12  Mee.  &  W.  68, 
which  clearly  laid  down  the  prindple  that  there 
is  no  implied  warranty  attached  by  law  to  s 
demise  of  land  or  premises,  that  they  an  fit  for 
any  particular  purpose. 

Cooper  observed  upon  this  case  and  argued. 


examination,  that  defendant  entered  into  pos- 1  that  Hart  v.  Windsor  was  disdnguiahable  from 
session  on  the  20M  of  March  last,  under  a  i  the  present  case,  inaamuch  as  there  the  defend- 
parol  agreementjiJdllie  rent  of  50/.  per  annum, !  ant  held  under  a  umtten  contract,  and  must  be 


out  that  after  he  nad  occupied  the  house  for 
about  a  week,  he  quitted  without  notice,  and  on 
the  31  s^  of  the  same  month  he  called  on  the 
plaintiff  with  the  kev,  complaining  that  the 
fdace  was  so  infested  oy  fieas  he  could  not  re- 
side in  it ;  that  plaintiff  refused  to  accept  the 
ke}r.  The  witness  admitted  he  had,  with  the 
plaintifi^s  authoriu,  repeatedly  entered  the 
house  to  see  if  the  mctures  were  safe.  In  this 
state  of  circumstances,  the  plaintiff,  after  one 
quarter's  rent  had  become  due  at  Mid- 
summer, brought  his  action,  as  before  stated, 
urgmg  that  the  defendant  was  not  justified  in 
thus  ^tting  the  premises,  and  that  he  was 
still  liable  for  the  past  and  accruing  rent 
Upon  tills  evidenee 
Cooper  sttbnitled  Ikat  tiMentryof  the  pUa- 


presumed,  at  the  time  of  entering  into  such 
contract,  to  have  had  fuU  knowleoge  of  every 
circumstance,  and  might  bv  stipulation  in  the 
contract,  or  at  least  he  haa  it  in  his  power  to 
do  so,  provide  against  being  compellea  to  con- 
tinue  in  possession,  or  remain  liable  for  the 
rent  of  a  bouse  infested  like  the  present ;  whilst 
the  present  defendant  had  no  such  advantwe, 
the  contract,  or  rather  letting,  being  amply  oy 
parol ;  and  he  was  therefore  remitted  hade  and 
protected  by  tbe  general  principle  of  law,  vix.> 
that  he  so  became  the  tenant  of  this  ptopezty 
under  an  implied  warranty  that  the  hoiose  was 
habitobkt  free  from  the  nnlsHioe  conplained 
of;  and  he  was  therefore  enthikd  to  have  a 
beneficial  occnpation. 
HsfHsMrsMkheai  toi  enawaw^d  the 


Law  of  Landlord  and  Tenant, 
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case  cited  for  the  plaintiff  as  conclusive  af^ainst 
the  defendant,  but  he  had  paid  attention  and 
was  struck  with  the  distinction  between  the 
cases  taken  by  Mr.  Cooper.  He  wished  to 
have  all  the  cases  handed  to  him,  which  he 
should  read,  and  would  give  his  judgment  on 
Monday. 

His  Honour,  on  this  day  (1 8th),  addressing 
Mr.  Cooper,  said,  he  had  considered  this  case, 


I  M.  &  R.  112;  Cowie  v.  Goodwin,  supr^.) 
And  so,  if  the  premises  were  iminhabitable  in 
consequence  of  being  infested  by  bugs^  or  in 
consequence  of  any  other  nuisance  which  it  was 
the  landlord's  duty  to  remove,  the  action  could 
be  maintained.  Smith  v.  Marrable,  supra; 
Browne's  Actions  at  Law,  494. 

The  case  of  Smith  v.  Marrable  (reported  also  ■ 
7  Jurist.)  came  before  the  Court  of  Exchequer 


and  read  the  reports  .of  the  several  cases  cited, ,  in  Hilary  Term,  1843,  on  a  motion  for  a  new 
and  he  had,  after  mature  consideration,  come  \  trial,  on  the  ground  of  misdirection.  It  was 
to  the  conclusion  that  the  distinction  taken  by  |  an  action  of  assumpsit  for  use  and  occupation 
Mr.  Cooper  between  the  case  of  Hart  v.  — plea,  non-assumpsit.  At  the  trial  before  Lord 
Windsor  and  the  present  was  correct.  He  -  Abinger,  C.  B.,  in  Middlesex,  at  the  sittings 
should  therefore  give  I  after  MichaeJmas  Term,  1842,  it  appeared  the 

Judgment  for  the  defendant.       action  was  brought  to  recover  rent  of  a  fur- 

nished  house  at  Brighton,  which  had  been 

I  taken  by  Sir  Thomas  Marrable  under  a  written 
This  is  an  important  case  of  Landlord  and  \  agreement,  which  did  not  contain  any  warranty 
Tenant,  illustrating  the  duty  of  a  landlord  to  i  with  respect  to  the  condition  of  the  premises ; 
remove  a  nuisance  or  forfeit  his  remedy  against  i  the  defendant  and  his  family  took  possession, 
the  tenant  for  rent;  and  also  as  distinguishing '  and  on  the  folhtoing  day  Lady  Marrable  com- 
plained to  the  plaintiff  that  the  house  was  in- 


the  wide  difference  between  the  law  m  cases 
where  the  tenant  holds  by  written  contract  or 
hy  parol.  The  statute  11  Geo.  2,  c.  10,  s.  14, 
cited  above,  is  expressed  to  have  been  passed  in 
order  to  obviate  difficulties  that  occurred  in  re- 
covery of  rent  where  the  demises  were  not  by 
deed,  and  enacts,  that  where  the  agreement  is 
not  by  deed  the  landlord  shall  "  recover  a 
reasomMe  satisfaction  for  the  lands,  tenements, 
or  hereditaments  held  or  occupied  by  the  de- 
fendants in  an  action  on  the  case  for  the  use 
and  occupation  of  what- was  so  held  or  enjoyed ; 
and  if  in  evidence  on  the  tiial  of  such  action 
inj  parol  demise  or  any  agreement  (not  being 


fested  with  buys,  and  from  this  cause  left  within 
a  week,  offering  to  pay  a  week's  rent.  The 
Lord  Chief  Baron  told  the  jury,  "  that  in  point 
of  law  every  house  must  be  taken  to  be  let 
upon  the  implied  condition  that  there  was  no- 
thing about  it  so  noxious  as  to  render  it  unin- 
habitable," upon  which  the  jury  found  for  the 
defendant.  On  refusing  the  motion  for  a  new 
trial,  Parke.  B.,  held  the  objection  of  the  Chief 
Baron  to  be  right,  observing,-  that  *'  if  the 
demised  premises  are  incumbered  with  a  fiut- 
sance,  that  no  person  can  reasonably  be  ex- 
pected to  live  in  them,  the  tenant  is  at  liberty  to 


by  deed)  wherein  a  certain  rent  was  reserved,  i  throw  them  up ;"  and  the  Chief  Baron  also 
shall  appear,  the  plaintiff  in  such  action  shall  I  said,  "  He  entertained  no  doubt  on  the  subject. 


not  therefore  be  nonsuited,  but  may  make  use 
thereof  as  an  evidence  of  the  quantum  of  the 
damages  to  be  recovered." 

As  a  general  rule,  use  and  occupation  lies 
not  only  for  the  enjoyment  of  corporeal,  but 
also  of  incorporeal  hereditaments,  although  the 
letting  be  hy  parol;  (Bird  v.  Higginson,  4  N. 
&  M.  315;)  but  there  must  be  an  occupation 
by  the  defendant ;  actual  or  personal  occupa- 
tion is  not  required,  a  constructive  occupation 
bong  sufficient.  (Bull  v.  Sibbs,  8  T.  R.  327.) 
The  action  is  founded  upon  the  relation  of 
landlord  and  tenant,  either  express  or  implied, 
andnnless  such  a  relationship  can  be  implied, 
it  win  not  lie ;  it  will  not  Ue  to  try  the  title  to 
law,  and  where  the  landlord  has  treated  the 
tenant  as  a  trespasser,  he  cannot  maintain  this 
action.  (6  A.  &  E.  854 ;  S.  C.  2  C.  &  M.  495 ; 
1  T.  R.378;  5  Bing.410.) 

Until  the  case  of  Hart  v.  Windsor,  suprk,  it 
had  been  settled  law,  that  a  landlord  who  had 
demised  by  deed  or  writing,  allowing  the  pre- 
mises to  become  or  remain  in  such  a  state  as 
to  render  them  uninhabitable,  lost  his  remedy 
agamat  the  tenant  for  rent;  as  where  the  tenant 
had  no  beneficial  occupation,  being  compelled 
to  kftve  the  premises  through  the  default  of  the 
landlord  ;  this  was  a  good  defence  to  an  action 
by  the  UuEidlord  to  recover  rent.  (Edwards  v. 
BiAetmffimh  R.  &  M.  268;  CoUinsv.  Barrow, 


and  thought  the  defendant  was  fully  justified 
in  leaving  the  premises  as  he  did.''  This  case 
was  followed  and  confirmed  in  the  following 
Michaelmas  Term  by  Sutton  v.  Temple,  12  M. 
&  W.,  when  the  same  judges,  with  Gurney 
and  Rolfe,  BB.,  held  precisely  the  same 
doctrine. 

One  year  only  after  Smith  v.  Marrable  came 
Hart  V.  Windsor,  12  M.  &  W.  68,  which  en- 
Hrely  overruled  all  the  previous  cases.  This 
was  a  case  also  of  a  written  contract,  under 
which  the  defendant  became  the  tenant  of  a 
house  and  garden-ground,  which  he  quitted 
without  notice,  alleging  that  he  could  not 
reasonably  inhabit,  or  have  any  beneficial  use 
or  occupation  therefrom,  by  reason  of  the  same 
"  being  greatly  infested,  swarmed,  and  overrun 
with  various  stinMng  and  nasty  insects  called 
bugs:* 

The  plaintiff  having  brought  an  action  for 
the  rent,  which  was  tried  before  Rolfe,  B.  at 
the  sitthiffs  in  Hilary  Term,  1844,  when  the 
defendant's  plea  was  fullv  proved,  and  a  ver- 
dict found  for  the  drfenaant.  Upon  a  subse- 
quent day  in  the  same  term  a  role  tor  judgment 
tor  the  plaintiff,  nan  obstante  veredicto,  was 
obtained,  on  the  ground  that  the  facts  pleaded 
were  no  answer  to  the  action.  After  a  very 
lengthened  and  ekbonike  argument  on  showing 
cause,  Parke,  B.,  on  a  subsequent  day,  deliverea 
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the  judj^ment  of  the  court,  in  which  he  entirely 
overruled  Smith  y,  Mamdfle,  observing  that 
the  court  were  all  of  opinion  "  that  there  is  no 
contract,  still  less  a  condition,  impUed  by  law 
in  the  demise  of  real  property  that  it  is  fit  for 
the  purpose  for  which  it  is  let.  It  is  much 
better  to  let  the  parties  in  every  case  protect 
their  interest  themselves  by  proper  stipula- 
tions,*'  and  the  rule  was  theremre  nuide  abso- 
lute. Although  in  this  judgment  Smith  v. 
Marrable  is  avoided  as  much  as  possible, 
because  the  facts  were  not  quite  identical,  it  'w 
clear  the  whole  tenor  and  effect  cMf  the  judgment 
is  to  overrule  it  and  the  previous  cases. 

The  present  case  of  Reynolds  v.  Lucking^ 
however,  steers  clear  of  all  the  others  referred 
to  in  this  note,  and  cited  above,  the  contracts 
l)eing  by  parol,  and  seems  to  have  been  very 
properly  distinguished  and  decided  by  the 
learned  Judge. 

J.  C.  W. 


THE  LAW  STUDENTS',  OR  ARTICLED 
CLERKS'  SOCIETY. 

We  have  been  requested  to  suggest  the 
Rules  and  Regulations  for  goveruing  a  Pro- 
vincial Society  of  Law  Students,  established 
for  the  purpose  of  discussing  moot  points. 
The  following  is  the  substance  (with  some 
slight  alterations)  of  the  Rules  of  the  Law 
Students'  Society  which  fbr  many  years  has 
been  allowed  the  use  of  a  room  at  the  In- 
corporated Law  Society.  This  legal  de- 
bating society  is  very  judiciously  conducted, 
and.  has  been  productive  of  much  benefit  to 
its  members. 

This  Society  is  established  for  the  purpose  of 
promoting  the  improvement  of  its  members  in 
professional  knowledge  by  means  of  conversa- 
tions and  discussions  on  legal  and  jurispruden- 
tial subjects. 

The  Society  shall  consist  of  gentlemen  who 
are  serving  and  who  have  served  under  arti- 
cles of  clerkship. 

Qentlemen  desirous  of  admission  are  to  be 
nominated,  at  a  meeting,  bv  two  members  of 
the  Society,  and  shall  be  balloted  for  at  the 
next  meeting. 

Each  member  shall  p|ay  on  ad- 

mission ;  and  a  subscription  of 

The  officers  of  the  Society  shall  be  elected 
yearly,  and  shall  consist  of  a  president,  vice- 
president,  a  secretary,  treasurer,  and  a  com- 
mittee composed  of  the  president,  vice^presl 
dent,  secretary,  and  six  other  members. 

The  president  or  vice-^president,  or  in  their 
absence,  one  of  the  committee,  shall  preside. 

The  committee  shall  have  the  general  ma- 
nagement of  the  Society's  afiairsj  and  shall 
select  subjects  for  discussion. 

The  meeting  shall  be  held  eVery 
erening  at  o'clock,  except  during  the  long 


vacation,  and    such  other  times  as  may  be 
appointed. 

The  meeting  shaU  be  devoted,  alternately,  to 
the  discussion  of  points  purely  legal,  and  of 
questions  of  jurisprudence  and  historical  law. 

At  the  close  of  each  meeting,  one  member  or 
more  shall  be  appointed,  in  rotation,  to  ititro* 
duce  the  subject  or  subjects  to  be  discossed  at 
the  next  meeting ;  and  thereupon  each  shall 
select  a  subject  from  the  list  of  questions  ap- 
proved by  the  committee. 

Every  member  appointed  to  introduce  a  sub- 
ject shall  come  prepared  mth  a  statement, 
written  or  verbal,  of  his  opinion  and  views  mth 
respect  to  it ;  and  if  he  neglect  to  do  so,  or  to 
appoint  a  substitute,  he  shall  pay  a  fine 
of 

No  topics  connected  with  rehgion  or  party 
politics  suall  be  introduced. 

No  alteration  shall  be  made  in  the  rules 
without  the  consent  of  two-thirds  of  the  mem- 
bers present  at  a  meeting  especially  convened 
for  the  purpose. 

All  other  questions  shall  be  decided  by  a 
simple  majority. 

We  shall  take  an  early  opportunity  of 
making  some  observations  on  the  subjects  of 
discussion,  and  the  mode  of  conducting  the 
debate. 


NOTES  OF  THE  WEEK. 

GOMMBNCEMBNT   OF   HILARY   TBftV. 

All  the  Courts  of  Law  and  Equity  will  com- 
mence their  Sittings  on  Tuesday  next,  bein^ 
the  first  day  of  Hilary  Term,  at  ten  o'clock,  the 
reception  which  the  Lord  Chancellor  gives  to 
the  judges,  Queen's  counsel,  &c.,  which  pre- 
vented the  opening  of  the  courts  until  the  after- 
noon, being  by  a  recent  regulation  confined  to 
the  first  days  of  Easter  and  Michaelmas  Terms, 
which  immediately  follow  the  circuits.  We 
understand  there  is  still  some  doubt,  whether 
the  Lord  Chancellor's  state  of  health  is  such  as 
to  enable  him  to  take  his  seat  in  the  Court  of 
Chancery  on  the  first  day  of  the  ensuing  term. 

THB  IRISH   SEALS. 

The  health  of  the  Lord  Chancellor  of  Ire- 
land is  understood  to  be  gradually  improving, 
but  as  there  is  no  reason  to  expect  that  lus 
Lordship  would  be  able,  within  a  short  period, 
to  resume' the  performance  of  his  ofllcial  duties, 
the  Seals  ha\'e  been  put  in  commission. 

RPPBCT  09  PINAL  ORDBR  IK  tffBDl«VBKCT. 

Mr.  Gurdon,  the  judge  of  the  Essex  County 
Court,  decided  in  a  case  of  Wylie  v.  Nask^  on 
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the  I6th  December,  that  a  final  order  under 
the  Stat.  7  &  8  Vict.  c.  96,  is  a  bar  to  a  plaint 
entered  in  the  County  Court,  for  the  recovery 
oi  a  debt  mentioned  in  the  insolvent's  schedule. 

Mr.  Parry,  Q.  C,  the  judge  of  the  Oxford 
County  Court,  on  the  20th  December,  in  a  case 
of  Bartlelt  v.  Blick,  determined  that  a  final 
order  under  the  7  &  8  Vict  did  not  protect 
the  insolvent  from  having  an  order  made 
agUDst  him  imder  the  County  Courts  Act,  for 
a  debt  contained  in  his  schedule. 


LAW  APPOINTMENTS. 


Hbr  Majestv  has  been  pleased  to  appoint 
Robert  RusseU,  Esq.,  Barnster-at-Law,  to  be 
Registrar  of  the  Court  of  Chancery,  and  Clerk 
of  the  Patents  for  the  Island  of  Jamaica. 

Her  Majesty  has  also  been  pleased  to  appoint 
James  Watson  Sheriff,  Esq.,  Barrister-at-Law, 
to  be  coroner  for  the  Island  of  Antigua. 

The  Queen  has  been  pleased  to  direct  Letters 
Patent  to  be  passed  under  the  Great  Seal 
granting  the  office  and  place  of  Advocate- 
General  or  Judge  Martial  of  her  Majesty's 
Forces  to  William  Goodenough  Hayter,  Esq., 
Barrister-at-Law. 


RECENT   DECISIONS   IN  THE  SUPERIOR   COURTS, 


/^ 


REPORTED  BY  BARRISTERS  OP  THE  SEVERAL  COURTS. 


9aiM  Cnurt. 
Hughes  v.  Wheeler.     Dec.  8,  1847. 

SUBSTITCTED   SERVICE,   ORDER  OF. 

Tie  cwart  will  not  make  an  order  for  substi- 
tuted  service  where  there  is  no  good  reason 
to  suppose  that  by  this  means  notice  will 
rtaUg  reach  the  party  in  respect  of  whom 
the  order  is  mad^  ;  but  the  order  is  sought 
onlg  as  a  means  of  making  the  decree  for^ 
maily  correct, 

Mr.  F.  White  moved  for  an  order  for  substi- 
tuted service  against  a  defendant,  who  was  one 
of  two  trustees,  and  being  himself  a  solicitor 
had  put  in  his  own  answer,  mentioning  no 
place  of  residence,  and  had  since  become  bank- 
rupt and  gone  abroad,  leaving  no  trace  of  the 
place  he  was  gone  to. 

Lord  Ixtngdale  refiised  to  make  the  order. 
He  observed,  that  the  object  of  substituting 
service  was  to  make  a  provision  under  which 
notice  would  in  fact  reach  the  party ;  but  here 
the  substittttion  proposed  would  be  a  mockery. 
It  was  not  suggested  that  by  its  means  the  de- 
fendant  would  really  give  a  knowledge  of  the 
proceedings  against  him.  It  was,  however,  a 
case  in  which  he  might  probably  be  able  to 
make  a  decree  in  the  absence  of  the  party. 

Snook  V.  Watts.    Nov.  18,  1847- 

WITNESS. FURTHER    EXAMINATION.  — 

LUNACT. 

Witnesses  who  had  been  examined  to  prove 
the  execution  of  a  mortgage  allowed  to  be 
further  examined  to  prove  the  sanity  of  the 
mortgagor  at  the  time  of  its  execution. 

This  was  s  motion  for  leave  to  eraminfi  wit- 
nesses who  had  been  prsviottsly  examined,  as 
to  the  execution  of  a  mortgage  deed,  in  order 
to  prove  the  sanity  of  the  mortgagor  at  the  time 
of  tts  execution,  he  having  under  a  commission 
•fhinaejr,  issued  snbsequently  to  the  taking  of 
the  previoas  evidence,  Men  found  a  huurtic  for 


a  time  extending  beyond  the  date  of  the  execu* 
tion. 

Mr.  Turner  for  the  motion,  said,  that  the 
finding  of  the  jury  was  not  conclusive  of  his  in- 
sanitv  at  the  time  when  the  setUement  was  exe- 
cutea.  It  only  raised  a  presumption  which 
might  be  rebutted. 

Mr.  Wright,  contrii. 

Lord  Langdale  said,  he  thought  the  planotiff 
ought  to  have  leave  to  examine  these  witnesses 
on  the  matter  suggested,  on  payment  of  the 
coats* 


Tteecidaiieeller  oC  Cnglanir. 

Daubney  v.  Manchester,  Sheffield,  and  Lincoln' 
shire  Railway  Company.    Dec.  22,  1847. 

RAILWAY    COMPANY.— ENTRY    OM    LAND. — 
INJUNCTION. 

Where  a  railway  company  gave  an  insufficient 

I         notice  to  one  of  four  tenants  in  common  in 

I         fee  of  intention  to  take  lands,  and  a  bond, 

I         the  condition  of  which  was  that  the  money 

I         should  be  paid  to  the  four,  or  some  or  one 

of  their  heirs,  executors,  administrators,  or 

assigns :  Held,  that  the  bond  was  informal, 

and  an  injunction  granted  to  restrain  the 

company  from  entering  on  the  land. 

In  this  case  Robert  H.  Daubney,  Mary  H. 
Daubney,  J.  H.  Daubney,  and  WilUam  H. 
Daubney,  were  entitled  as  tenants  in  common 
in  fee  to  certain  pieces  of  land  which  were  re- 
quired by  the  ranway  company.  On  the  18th 
September,  1847,  plaintiff,  Robert  U.  Daubney, 
received  a  notice  m  writing  together  with,  an 
attested  copy  of  a  bond.  The  notice  was  as 
follows  : — "  Take  notice  that  the  original  bond, 
of  which  the  annexed  is  an  attested  copy,  has 
been  left  with  Mary  H.  Daubney,  on  behalf  of 
herself  and  other  parties  interested  in  the  here- 
ditaments refeited  to."  The  condition  of  &e 
bond  was  in  the  words  following  t*—'*  Now, 
therefore,  Ae  eondition  of  the  alMve  written 
bond  or  obligation  is  soch  that  if  the  abovs 
boundea  Bumchester,  Sheffirid,  and  Tjnfaoln^ 
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shire  Railway  Company,  and  the  said  M.  Elli- 
son, and  J.  J.  Smith,  or  any  or  either  of  them, 
or  their  or  any  or  either  of  their  successors, 
heirs,  executors,  or  administrators,  shall  well 
and  truly  pay  unto  the  said  Robert  H.  Daubney, 
Marv  H.  Daubney,  J.  H.  Daubney,  and  W.  H. 
Daubney,  or  some  or  one  of  their  heirs,  executors, 
administrators,  or  assians,  or  shall  deposit  in 
the  Bank  of  England,  for  the  benefit  of  the 
parties  interested  in  the  above-mentioned  lands, 
as  the  case  may  require,  under  the  provisions 
and  in  the  manner  directed  bv  the  said  Lands 
Clauses  Consolidation  Act,  all  such  purchase- 
money  or  compensation  as  may  in  the  manner 
provided  in  and  by  the  said  act  be  determined 
to  be  payable  by  the  said  railway  company,  &c.'' 
On  the  11th  of  October,  1847,  the  railway 
company  entered  and  took  possession  of  ihe 
land,  upon  which  plaintiflF  filed  a  bill  for  an  in- 
junction to  restrain  the  company  from  con- 
structing their  railway  upon  the  land. 

Mr.  Bethell  and  Mr.  Taylor,  for  the  plaintiff, 
now  moved  for  the  injunction  on  the  ground 
that  no  sufficient  notice  had  been  given  to  plain- 
tiff of  the  company's  intention  to  purchase  the 
land  pursuant  to  the  Lands  Clauses  Consolida- 
tion Act,  8  Vict.  c.  18,  8.  18,  and  that  the  bond 
was  informal  in  respect  of  the  condition,  the 
owners  of  the  land  being  tenants  in  common  in 
fee. 

Mr.  /.  Parker,  contrii,  urged  that  notice  had 
been  given  to  W.  H.  Daubney,  who  had  fl»r- 
warded  it  to  plaintiff,  and  that  was  sufficient ; 
besides,  by  section  85  of  the  act  under  which 
the  company  had  proceeded,  no  notice  was  ne- 
cessary. The  company  had  no  means  of 
knowing  the  title  ana  interests  of  the  parties, 
•  and  it  was  impossible  at  all  times  to  frame  a 
bond  so  as  to  correspond  to  the  legal  title  to 
the  property.  The  bond  ought  not,  therefore, 
to  be  vitiated  on  account  of  an  informality  in 
the  condition. 

The  Vice-Chancellor  said,  it  appeared  to  him 
that  the  parties  had  not  complied  with  the 
terms  of  the  act ;  neither  was  the  bond  in  a 
proper  form.  The  money  was  to  be  paid  to 
these  four  persons,  who  were  tenants  in  com* 
mon  in  fee,  or  some  or  one  of  their  heirs,  exe- 
cutors, administrators,  or  assigns :  this  was  an 
entire  departure  from  the  usual  language,  md 
clearly  wrong.  He  should  therefore  grant  the 
injunction. 

Witt'€f^iaittTUn  fUniifyt  Mtnce. 
Oreatrex  v.  Greatrex,    Dec.  4  &  7. 

PARTNERSHIP. — INJUNCTION. 

A  member  of  a  partnership  firm,  who  had  re- 
moved the  partnership  hooks,  was  at  the 
suit  of  his  co-partner  restrained  by  the 
court  from  keeping  the  books  elsewhere  than 
on  the  partnership  premises. 

In  this  case  the  bill  was  filed  by  Messn. 
Chas.  and  J.  F.  Greatrex,  two  members  of  a 
firm  carrying  on  business  at  Walsall,  against 
Thomas  Greatrex,  another  member  of  the  firm, 
alleging  the  removal  of  the  partnership  Ixx^ 


by  the  defendant  without  the  consent,  and  con- 
trary to  the  wishes,  of  the  plaintiffs,  and  it 
prayed  a  dissolution  of  the  partnershin,  th&t 
the  accounts  might  be  taken,  and  that  tlie  de- 
fendant might  be  restrained  by  the  injunction 
of  the  court  from  drawing  cheques  in  the  name 
of  the  firm,  &c.,  from  keeping  possession  of, 
or  using  or  intermeddling  with  the  parmership 
books,  or  any  of  the  ])apers,  bills,  notes,  cash, 
or  securities  of  the  said  firm,  and  from  hinder- 
ing or  preventing  the  plaintiffs,  or  either  of 
them,  from  having  full  access  to  the  partner- 
ship books,  and  liberty  to  inspect  or  transcribe 
the  same  or  any  of  them,  when  they  or  either 
of  them  should  think  proper,  and  from  placin{(, 
depositing,  or  keeping  the  said  partnership 
books,  or  any  of  them,  or  permitting  them,  or 
any  of  them,  to  be  placed,  deposited,  or  kept 
at  any  other  place  than  the  partnership  pre- 
mises, without  the  consent  of  the  plaintiffs,  &c. 

Upon  Speed  moving,  ex  parte,  for  this  in- 
junction, the  Vice-Chancellor  granted  an  in- 
terim order  as  to.  the  cheques,  and  gave  leave 
to  give  a  notice  of  action  for  the  7th  of  Dec., 
on  which  day  Russell  and  Speed  moved  for  the 
injunction  as  prayed  by  the  bill.  They  cited 
Lane  v.  Newdigate,  10  Ves.  192;  and  fVhit- 
taker  v.  Howe,  2  Bea.  388. 

The  Vice-Chancellor  said  the  order  would  be 
equivalent,  or  nearly  so,  to  directing  the  dc- 
fendaiit  to  bring  back  the  books  to  the  pUce 
of  business ;  but  as  in  Lord  Eldon's  time  and 
since,  the  practice  had  been  so,  he  would  make 
the  order  as  asked,  except  that  the  word  **  fiill " 
must  be  omitted. 


<Qiucn's  IStncd. 

(Before  the  Four  Judges.) 

GreoiUe  v.  Stulze,    Michaelmas  Term,  1847. 

COMMISSION   TO   EXAMINE    WITXE88B8 
ABROAD. 

An  order  for  a  commission  to  examine  wit- 
nesses abroad  under  1  W.  4,  c.  22,  s.  4, 
must  state  "  the  time,  place,  and  manner  of 
such  examination,"  or  a  subsequent  order 
must  be  made  supplying  these  matters.  If  ' 
an  order  is  defective  in  these  respects,  and  \ 
no  subseouent  order  supplying  the  deficiency 
is  proved  to  have  been  made,  the  examina- 
tions taken  under  a  conumssion  thus  irregu- 
larly issued  cannot  be  received  tn  evidence. 

The  plaintiff  brought  a  writ  of  error,  to  re- 
verse a  judgment  in  outlawry,  and  the  issue 
raised  on  the  pleadings  was,  whether  ^e  plain- 
tiff  was,  before  and  at  the  time  of  the  awarding 
and  issuing  the  said  writ  of  eiiff^  facias,  upon 
which  the  said  judgment  in  outlawry  was  [»ro- 
nounced,  and  thence  continually  until  the  time 
of  pronouncing  the  said  judgment  of  outlawry, 
and  afterwards,  in  parte  beyond  tlie  aeas,  to  wit, 
at  Enffhien  les  Bains,  in  the  kingdom  of  France. 
Tlie  (uaintiff  put  in  evidence  the  depositions  of 
two  witnesses,  taken  under  a  cominiaeion.  The 
order  upon  which  the  commission  issued  was 
also  put  in  evidence :  it  was  as  follows  : — 
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"^     Upon  readings  &c.,  I  do 


Gretfiile 
V.  f  order  that  a  commission  in 

St^ke  ^  others,  k  this  cause  do  issue  to  ex- 

tfi  error,  famine  on  interrogatories  A. 
0.  and  C.  H,,  witnesses  on  the  part  of  the 
plaintiff  in  error,  who  now  reside  at  E.,  in  the 
kingdom  of  France ;  and  that  the  commission 
interrogatories  and  depositions^  when  taken,  he 
retomed  to  mv  chambers  in  Rolls  Gardens, 
&c.,  under  the  hands  and  seals  of  the  acting 
commissioners ;  and  that  office  copies  be  read 
in  cTidence,  saving  all  just  exceptions,  &c. 

(Signed)        F.  Pollock. 

The  commission  itself  was  directed  to  three 
persons,  one  of  whom  was  the  British  consul, 
directing  them  to  cause  two  witnesses,  therein 
named,  to  come  before  them  at  Paris,  and  there 
to  examine  the  said  persons  on  interrogatory 
on  oath.  The  commissioners  were  authorised 
to  employ  an  interpreter,  and  were  directed  to 
examine  the  witnesses  apart. 

The  case  was  tried  before  Patteson,  J.,  in 
Middlesex,  and  an  objection  was  taken  to  the  ad- 
missibility of  the  depositions  on  several  grounds, 
ibe  chief  of  which  was,  that  the  order  for  the  com- 
mission made  under  the  1  W.  4,  c.  22,  s.  4,  did 
not  name  the  place  at  which  the  commission  was 
to  be  executed,  but  this  objection  was  over- 
ruled, and  a  verdict  was  found  for  tiie  plaintiff. 
A  role  sin  having  been  obtained  for  a  new  trial. 
Mr.  Martin  and  Mr.  B.  Beavan  now  showed 
cause.    One  objection  to  this  order  is,  that  it 
does  not  state  the  place  where  the  commission 
was  to  be  executed.    The  statute  enables  the 
Courts  at  Westminster  to  order  a  commission 
to  issue  for  the  examination  of  witnesses  on 
oadi  at  any  place,  as  well  out  of  as  within  their 
jurisdictioD  ;   and  this  order  alleges  that  the  j 
commission  is  to  issue  for  the  purpose  of  ex- 1 
amining  witnesses  residing  in  the  kingdom  of 
France.      The    commission    issues    regularly 
under  the  seal  of  this  court,  and  it  must  be  as- 
snmed  that  every  necessary  thing  has  been 
done  in  order  to  justify  the  issuing  of  that  com- 
mission.    If  there  was  any  defect,  the  defend- 
am  should  have  moved  to  set  aside  the  com- 
pnssion,  and  should  not  have  allowed  it  to 
issue,  and  after  taking  the  chance  of  the  evi- 
dence being  favourable,  then  object  to  its  regu- 
laiity.    A  case  of  Enttoistle  v.  Dent  was  tried 
before  the   Lord  Chief  Baron,  at  the  sittings 
after  IVinity  Term,  when  he  ruled  that  the 
production  of  the  commission  itself  was  suffi- 
aent,  without  proving  the  order  on  which  it 
was  made. 

Mr.  Barsiow,  contr^.  The  common  lair 
courts  derive  their  power  to  issue  commissions 
like  the  present  from  the  statute  1  W.  4,  c.  22, 
and  the  4th  section  requires  that "  by  the  same 
or  any  subsequent  order  or  orders  "  the  court 
''shaU  give  all  such  directions  touching  the 
time,  place,  and  manner  of  such  examination 
u  may  appear  reasonable  and  just."  This 
order  morely  directs  a  conumssion  to  issue, 
and  does  not  name  any  place  where  the  com- 
mission is  to  be  exectttea,  nor  has  any  subs^ 
qoeot  order  Issued  supplying  diis  defect.    The 


foundation  of  the  authority  to  order  the  com- 
mission to  issue  is  not  shown,  for  the  directions 
of  the  statute  have  not  been  complied  with, 
and  the  allegation  that  the  witnesses  are  resid- 
ing in  France  will  not  supply  the  defect.  The 
case  referred  to  is  not  applicable  here.  In  that 
case  the  order  was  not  produced :  here  the  order, 
was  produced,  and  being  defective  on  the  face 
of  it,  the  commission  issued  without  authority, 
and  the  evidence,  taken  under  it,  is  not  receiv- 
able. This  being  a  statutory  authority,  no 
general  implication  such  as  would  support  the 
exercise  of  a  common  law  authority  can  make 
it  vshd. 

Lord  Denman,  C.  J.  This  is  an  objection 
which  I  cannot  ge(  over,  although  it  is  painful 
to  yield  to  it.  By  the  provisions  of  the  statute 
the  order  for  the  examination  of  the  witness 
must  state  the  time  or  place  and  manner  of  the 
examination  if  out  of  the  jurisdiction.  The 
place  must  be  named  in  the  order.  Here  is  an 
order  not  naming  any  place.  There  are  the 
names  of  witnesses  who  reside  in  France,  but 
care  ought  to  have  been  taken  to  show  that  the 
commission  was  issued  to  be  executed  in 
France.  There  has  not  been  in  this  order  a 
compliance  with  the  directions  of  the  statute* 
I  therefore  think  that  without  entering  into  the 
othsr  matters,  as  to  which  we  should  be  ready 
to  make  any  reasonable  presumption,  the 
foundation  for  this  evidence  nas  failed,  and  the 
rule  must  be  made  absolute. 

Mr.  Justice  Patteson.  I  confess  that  I 
thought  it  doubtful  at  the  trial  whether 
there  should  not  be  some  authority  for  the 
insertion  of  time  and  place  which  are 
mentioned  in  the  commission  itself.  There 
does  not  appear  to  be  any  such  authority,  for 
the  order  aoes  not  state  either  time  or  place. 
If  we  could  presume  that  another  order  was 
made,  we  might  support  the  commission ;  but 
we  cannot  make  any  such  presumption.  As 
to  the  case  which  Mr.  Martin  has  cited  as  hav- 
ing been  decided  by  the  Lord  Chief  Baron,  it 
does  not  appear  that  any  order  was  produced, 
and  the  Chief  Baron  held  that  it  was  not  neces- 
sary to  produce  the  order.  But  here  it  was 
pasduced,  and  there  does  not  appear  to  be  any 
direction  in  it  as  to  place,  which  there  ought  to 
be  according  to  the  statute.  It  is  for  the  judge 
wIk)  directs  the  commission  to  issue  to  saj 
idiere  it  is  to  be  executed,  at  what  time,  and,  if 
there  are  any  particular  dbrections  necessary,  it 
is  for  him  to  give  those  directions.  It  would  be 
for  the  parties  to  draw  up  the  terms,  and  for 
the  Judge  to  ratify  them  by  his  order.  There  is 
nothing  of  this  kmd  here,  so  I  do  not  see  what 
authority  there  was  for  the  insertion  of  time 
aod  place  in  the  commission. 

Mr.  Justice  CoMdge,  I  am  of  the  same 
opinion,  though  with  much  regret,  on  both 
points,  namely  the  necessity  of  the  order 
naming  the  place  where  the  commission  is 
to  be  executed,  and  the  impossibiUty,  when 
the  order  has  been  put  in,  of  presuming 
that  everything  has  been  rightiy  done.  If 
the  objection  is  sustainable  on  the  first 
ground,  the  answer  given  to  it  by  Mr.  Martin 
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csmnt  be  admitted;  for  ihxmgh  if  tfae«« 
wn»matda  pot  in,  a  premtmptioii  might  per- 
iiapsbt  made,  jret  when  the  order  in  jmt  in  we 
mntt  look  at  it,  and  then  if  we  find  it  to  be 
mtufficient  the  commission  wfll  fall  to  the 
groond.  The  statute  intended  that  every  pre. 
lumaanr  as  to  parties,  time,  and  place,  should 
be  setded  by  the  parties  and  then  ratified  by 
the  judge;   here  the  order  was  in  blank  as  to 


fkede  t.  Swan,  reported  1  Ezch.  R.  154,  and 
16  Law  Joor.  fs84,  and  referred  to  Leg.  Obs. 
ante,  p.  203.  The  points  raised  by  the  ail- 
ment are  sofficiemly  adrerted  to  in  the  foDow- 
ing  jndgment. 

Mr.  Commissioner  Pane,  after  stating  the 
nature  of  the  claim,  and  reading  the  guarantDe 
as  above  set  forth,  sand — "  It  was  objected  that 


y^'     "  '.  ..-w...  ^M^^,^  »«  .^  the  guarantee  had  no  consideration  to  rapport 

tttese  particulars.  Ex  vi  termini  to  issue  a  I  it,  the  words  •  having  discounted '  importing  a 
commssionincludesnamingthecommissioners.  Ipast  transaction,  and  therefore  not  forming  a 
Mr.  Martm  has  been  driven  to  contend  that  i  sufficient  consideration.  It  was  proposed  to 
fiunply  on  the  order  to  issue  a  commission  the  i  show,  what  the  facts  of  the  transaction  really 
parties  have  authority  to  insert  what  persons  ihey  were,  to  establish  that  the  words  '  having  dis- 
P*^**'^^**®.  "io  execution  should  take  place,  counted  '  meant  *  having  now  discounted/  in 
and  at  what  time.  That  does  not  seem  to  me  !  which  case  the  discounting  and  the  giving  the 
a  tanr  intei^retation  of  the  statute,  and  the  nil  e  guarantee  would  be  part  of  one  transaction.  It 
^^   I  "'•^^"i!:  '  ^as  objected,  that  the  evidence  was  not  admis- 

^r.Jnt^M»Wtghtmmi,  If  the  case  wholly  I  sible.  I  was,  however,  of  opmion,  that  thecvi- 
oepended  on  the  production  of  the  commission/ dence  was  admissible,  because  evidence  is 
there  might  be  something  in  the  argument  of 


always  admissible  of  the  facts  of  a  transactton, 
to  explain  a  written  agreement  concerning  the 
transaction,  although  evidence  of  what  the 
parties  to  the  agreement  may  have  said  may 
not  be  admissible.   The  facts  appear  to  be,  that 
James  was  anxious  that  a  promissory  note  for 
4,000?.,  on  which  Vigers  was  liable,  and  which 
was  payable  on  the  l6th  August,  should  be  re- 
tired, and  on  the  15th  of  August  he  waited  on 
Flight,  to  get  him  to  furnish  the  means  for  re- 
thing  it    Flight  had  at  the  time  a  promiaaory 
note  for  4,000?.,  signed  by  Vigers,  dated  the 
13th  of  August,  which  had  been  sent  him  by 
Vigers,  to  ijiduce  him  to  retire  the  first  pro- 
missory note,  and  a  negotiation  ensued  between 
James  and  Flight,  which  ended  in  Ffight  say- 
ing, that  he  would  furnish  3,800?.  to  retire  the 
old  4,000?.  note,  if  James  would  furnish  the 
remaining  200?.,  and  guarantee  the  payment  of 
the  new   promissory  note,  dated    the  13th. 
These  tenns  were  agreed  to  by  James,  upon 
which  Flight  desired  his  clerk  to  draw  a  cheque 
for  3,800?.,  asd  at  the  same  time  James  drew 
and  signed  the  guarantee  in  question.     It  does 
not  exactly  appear,  at  what  moment  or  in  what 
way,  James  furnished  the  200?.,  but  it  does  ap- 
pear that  the  first  promissory  note  was  retired 
by  a  bill-broker,    (Mr.  Barber,)    who  knew 
where  it  was,  and  that  he  did  so  on  the  15th  of 
August  by  two  cheques,  one  for  3,800/.  and 
the  other  for  200?.,  which  were  credited  to 
Fhght  in  Barber's  book,  and  that  James  on 


Mr.  Martin ;  but  such  is  not  the  case.  It  hap- 
pens that  the  authority  for  issuing  the  com- 
mission is  the  iudge's  order,  which,  being  put 
in,  appears  to  be  defective.  Any  defect  in  the 
fim  order  might  be  supplied  by  a  subsequent 
order;  but  we  cannot  take  it  for  granted  that 
any  Mibeequent  order  ever  issued.  There  does 
not  here  appear  to  have  been  any  sufficient 
authonty  for  issuing  the  commission. 

Rule  absolute. 

Court  of  iSanltruptrfi. 

In  re  RicketU  and  Jameg,  eseparte  Flight. 

Nov.  12,  and  Dec.  21, 1847. 

PROOF    OP    DEBT.— SUFFICIENCY     OF  ^ 
OUARANTSS. 

Evidence  is  admissible  of  the  facts  of  a  trans- 
action to  explain  a  written  aareement.  The 
words  "having  discounted'  may  mean  a 
minute,  a  week,  or  a  year  ago,  and  evidence 
is  admissible  to  explain  which  it  retdly 
meant. 

Mr.  Thomas  Flight,  of  Bond  Court, 
Walbrook,  claimed  to  prove  against  the  fiepa.- 
rale  estate  of  the  bankrupt,  Treveaen  Jamits, 
uposk  a  written  guarantee  in  the  following 
words:— 

''  London,  15th  Angost,  1845. 

^l^T^L}i\^L^\\'^  "^  f<»^jthirtday,  debited  Vigers'  account  with  <tM. 
tXdZl^^f'-'^^i^^^^^^^  M  a  word  in  the  past  tense,  such  as 

the  payment  thenvf.    Yours  troly,  ^^     i  •  having  discounted,'  inchides  all  past  time,tt 

(frp^rpi m-  !>*  4**^0"*?/; '^**.*,f*       !  may  of  coune  mean  a  minute  ago,  as  well 

ToThoma.Plight,E«i.,  Bond  Court."        |  as  a  week  ago,   or  a  year  ago.    aiid    fects 

Mr.  Hoggins  appeared  on  behalf  of  Mr.  I  bemg  admissible  to  explain,  wbicli  H  resSy 
Right  to  support  the  proof,  which  was  opposed  |  meant,  and  the  facts  of  this  case  clearly  ptov- 
DT  Mr.  Bagley  on  the  part  of  the  assignees,  i  ing,  that  it  meant  a  minute  ago,  the  whole  was 
The  c^e  was  argued  at  some  length  before  Mr.  I  one  transaction,  and  the  consideration  sufficient. 
Commissioner  Fane.  The  cases  cited  by  j  The  proof  must  therefore  be  admitted/' 
counsel  were— JFnin  y.  WafUers,  5  East,  10;  I  


Hmoes  v.  Armstrong,  1  Bing.  N.C.  761 ;  and 
Haigh  V.  Brooks,  10  Ad.  &  Bl.  309.  The  com- 
missioner's  attention  was  also  directed,  subse- 
qnsntly  to  the  argument,  and  before  he  pro- 
nounced judgment,  to  the  recent  case  of  Oold» 


In  re  Lgsagkt  mulSmUheU    Dec.  30,  1847. 
norriCB  op  sciFriciBNCT. — bok»*— * 

•VRBTUM. 

Where  the  notice  fjfn^gkkmcg  qf  tmreHeg  to  a 


Sitpmor  OmrU  t  Samkrupiey.^Analfftieal  Digeit. 


bond,  gieen  under  the  stat,  i  Hf  2  Vict.  c. 
110,  deicribed  one  of  the  sureties  as  a 
**  ffentleman,**  and  he  turned  out  to  be  a 
clerk,  the  commissioner  refused  to  approve 
of  ike  sureties. 

An  affidavit  of  debt  having  been  filed,  and 
notice  requiring  immediate  payment  given,  pur- 
suant to  the  Stat.  1  &  2  Vict.  c.  110,  8.  8,  the 
debtors  gave  notice  of  their  intention  to  enter 
into  a  bond  with  two  sureties,  as  required  by 
the  statute,  and  now  appeared  before  Mr.  Com- 
missioner £van8  to  approve  of  the  sureties. 

Mr.  Lhyd,  on  behau  of  the  summoning  cre- 
ditor, objected  to  the  sureties  on  the  ground 
that  one  of  them  was  improperly  described  in 
the  affidavit  of  sufficiency,  and  notice  given  by 
the  debtors.  The  surety  objected  to  was  de- 
scribed as,  W.  J.  B.  Hammond,  of  71,  Lombard 
Street,  and  12,  Kennington  Place,  Vauxhall, 
Oentleaum :  it  turned  out,  however,  that  Mr. 
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Hammond  was  not  a  gentleman,  but  a  clerk  aX 
an  office  in  Lombard  Street.  It  had  been  de- 
cided in  Moss  V.  Heavyside.  2  D.  &  Ry.  772, 
that  a  clerk  in  a  mercantile  house,  descnbed  as 
a  "  gentleman,"  was  improperly  described,  and 
could  not  be  allowed  to  justify  as  bail. 

Mr.  Lawson,  on  the  part  of  the  debtors,  sub- 
mitted, that  as  the  suretv  had  himself  sworn 
that  he  was  a  gentleman,  nis  affidavit  was  con- 
clusive of  the  fact,  and  at  all  events  it  was  not 
pretended  the  creditor  was  misled  by  the  de- 
scnption. 

William  Charles  Rule,  a  clerk  to  Mr.  LloVd, 
was  then  sworn,  and  stated,  that  he  had  ci^ed 
at  71,  Lombard  Street,  which  was  the  office  of 
the  General  Steam  Navigation  Company,  in  the 
morning,  had  seen  the  proposed  surety,  (Mr. 
Hammond,)  and  ascertained  from  his  own  Ups, 
that  he  was  the  cashier  of  that  company. 

Mr.  Commissioner  Evans*  Under  those 
circumstances,  I  cannot  approve  of  the  suretiee. 


ANALYTICAL   DIGEST   OF   CASES. 

REt'ORTBD    IN   ALL  THE   COURTS. 


PLEADING. 

AMENDED   BILL. 

1.  Production  of  documents.^^On  a  motion 
for  production  of  documents,  it  is  for  the  plain- 
Uffto  show  from  the  admissions  in  the  answer 
tbat  the  documents  relate  to  the  contents  of  the 
bill  as  it  stands  when  the  motion  is  made. 
And  therefore,  where,  after  an  answer  admitting 
possession  of  certain  documents  relating  to  the 
matters  mentioned  in  the  bill,  or  some  of  them, 
the  plaintiff  amended  his  bill  by  striking  out 
part  of  it  and  then  moved  upon  that  answer, 
the  motion  was  refused.  Haverfield  v.  Pyman, 
2  PhilL  202. 

2.  4ffer  repUcaiion,^An  order  of  course  to 
amend  by  adding  parties  obtained  after  repli- 
catioB  18  irregular.  Hitchcock  v.  Jaques,  9 
Beav.  192- 

3.  Irregmicrity. — A  plaintiff  having  one  of 
the  defendaote  under  his  control,  kept  back  his 
answer.  Another  defendant  put  in  his  answer, 
and  after  great  delay  on  the  part  of  the  plain- 
tiff, moved  to  dismiss  for  want  of  prosecution. 
The  plaintiff^  to  defeat  the  motion,  obtained  an 
order  of  coarse  to  amend.  Held,  that  as  there 
wa«  an  answer  outstanding,  the  order  to  amend 
could  not  be  considered  irregular;  but  it  was 
afterwards  discharged  on  other  grounds.  Por^ 
flMm  v.  Gray,  9  Beav.  I96. 

4.  Pe/t/ton.— Facta  occurred  after'  a  petition 
has  been  answered  cannot  be  introduced  into 
It  by  amendment*  Doubtfire  v.  Ehoorthy,  15 
Sim.  77. 

5.  Parties, — An  objection  for  want  of  parties 
baving  been  allowed  at  the  hearing,  the  plain- 
tift  cbtained  an  order  for  leave  to  ameiid  bv 
adding  pavdeci.  They  did  not,  however,  amend, 
bat  sgun  brought  on  the  esttse  for  hearing 
vtthout  having  discharged  the  order  or  stated 
on  the  record  why  they  had  not  acted  upon  it. 


The  court  refused  to  proceed  with  the  hear- 
ing,   Davis  r.  Chanter,  15  Sim.  93. 

ATTORN  BY-OBNBRAL. 

See  Infant. 

DBMURBBR. 

Sec  Parties,  2. 

DISCOVERY. 

The  plaintiff  churned  a»  estate  ^Mck  was  in 
the  defendant's  possession,  sloA  pnqwd^  for  an 
account  and  pajnnent  of  the  rents  recavsd  bf 
the  defendant,  and  for  a  discovery  of  all  tne 
documents  in  the  defendant's  possession  relat* 
ing  to  the  matters  contained  in  the  biU.  The 
defendant  pleaded  the  instrument  under  which 
he  claimed  to  all  the  relief  and  to  so  much  of 
the  discovery  as  related  to  the  rents,  and  an- 
swered to  the  matters  which  his  plea  did  not 
purport  to  cover,  and  set  forth  a  hat  of  all  the 
documents  in  his  possession  relating  to  the 
matters  in  the  bill,  except  such  of  them  as  re-^ 
lated  to  the  rents. 

Held,  that  the  phdntiff  was  entitled  to  a  dis- 
covery of  those  documents  also.  Bigby  v. 
Riyby,  15  Sim.  90. 

EXECUTOR. 

If  the  will  of  a  testator  is  stated  to  have  been 
proved  by  A,,  his  executor  in  the  Prerogative 
Court,  and  the  will  of  A.  to  have  been  proved 
by  B,,  his  executor  in  the  proper  Ecclesiastical 
Court,  non  constat  that  B.  is  the  personal  re- 
presentative of  the  original  testator.  Jossaum^ 
V.  Abbot,  15  Sim.  127. 

INFANT. 

Attomey-GeneraPs  answer,— Ab  to  the  bs* 
cessity  of  infants  and  the  Attomey-QsMml 
raising  the  points  of  their  defence  spedfleally 
by  the  answer,  instead  of  putting  in  what  w 
termed  the  common  anevtor.      ... 

In  a  case  in  which  the  defence  of  an  infant 
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had  not  been  properly  raised  and  proved,  a 
decree  was  maoe  for  the  plaintiff  without  pre- 
judice to  any  bill  to  be  filed  by  the  infant  with- 
in six  months  to  establish  his  right.  Lane  v. 
Hardwicke,  9  Beav.  148. 

INTERROGATORY. 

The  last  interrogatory  for  the  examination  of 
witnesses  expunged  and  the  deposition  to  it 
suppressed  because  it  did  not  contain  the 
words  "or  either  of  them."  Peacock  v.  Kemot, 
15  Sim.  71. 

PARTIES. 

1.  Breach  of  trust, — A  party  entitled  to  a 
moiety  of  an  ascertained  fund  cannot  maintain  a 
suit  for  {Mijrment  of  his  share  without  making  the 
person  entitied  to  the  other  moiety  a  party,  if, 
owing  to  a  breach  of  trust,  the  whole  fund  is 
not  forthcoming. 

Semble :  And  the  decision  in  Perry  v.  Knott, 
(5  fieav.  293),  to  the  contrary  disapproved. 
Lenayhan  v.  Smith,  2  Phill.  301. 

2.  Demurrer. — Husband  and  w\fe, — H usband 
and  wife  sued,  amongst  other  things,  for  an 
account  of  the  rents  of  her  copyhold  estate. 
The  wife  died.  Held,  on  demurrer,  that  it  was 
not  necessary  to  make  her  personal  representa- 
tives a  party  to  a  bill  to  revive  the  suit.  Upon 
overruling  the  demurrer,  liberty  was  reserved 
to  the  de&ndant  to  raise  the  same  at  theliear- 
ing.    Jones  v.  Skipworth,  9  Beav.  237. 

3.  A  bill  brought  by  il.  on  behalf  of  himself 
and  all  other  shareholders  in  a  company  pro- 
visionally registered,  except  the  defendants, 
against  the  provisional  committee,  and  praying 
relief  against  the  defendants  on  the  ground 
that  the  concern  had  been  brought  immatarely 
to  an  end  by  reason  of  their  fraud  and  mis- 
management, charged  that  the  other  share- 
holders were  unknown  to  the  plaintiff,  and,  if 
known,  would  be  too  numerous  to  be  made 
parties  to  the  suit.  Demurrer  for  want  of 
parties  overruled.  Wilson  v.  Stanhope,  2  Coll, 
629. 

Case  cited  ia  tbe  judgment :  Cockburn  v.  Thomp- 
son, 16  Ves.  321. 

See  Amended  Bill,  5  ;  Supplemental  BUI,  1. 

REPLICATION.  ' 

See  Amended  BUI,  2. 


PLEA, 

Where  a  defendant,  neither  pleading  nor  de- 
murring to  any  part  of  a  oill,  answers  it, 
whether  sufficiently  or  insuflSciently,  he  is 
generally  thenceforth  precluded  from  filing  a 
plea  in  the  suit,  notwithstanding  the  biU  be 
amended.  Where,  therefore,  an  original  bill 
was  answered  and  the  bill  was  then  amended, 
the  amended  bill  not  differing  from  the  origi- 
nal bill  in  parties  or  subject-matter,  though  dif- 
fering from  it  materially  as  to  the  extent  of 
discovery  as  sought  in  relation  to  the  main 
charges  and  allegations  against  the  defendant, 
a  plea  to  the  amended  bill  was  overruled. 
Esdaile  v.  Molyneux,  2  Coll.  636. 

SUPPLBMBNTAL   BILL. 

1 .  Parties.— k  suit  was  instituted  by  legatees 
whose  interest  (upon  the  happening  of  a  con- 
tingency) might  vest  in  the  next  of  kin  against 
the  executors  alone.  The  next  of  kin  were 
brought  before  the  court  by  supplemental  bill. 
Held,  that  the  executors  were  not  improijer 
parties  to  such  supplemental  bill.  Parker  v. 
Parker,  9  Beav.  144.  ^  , 

2.  A.  filed  an  original  bill  and  aften^ards 
another  bill  which  he  prayed  might  be  taken 
as  supplemental  to  the  former  against  B.  ^ome 
of  the  statements  in  the  latter  were  not  only  m- 
consistent  with,  but  contradictory  to,  some  of 
the  statements  in  the  former.  Both  bills  were 
dismissed  with  costs.  Blackburn  v.  Stantland, 
15  Sim.  64.  .       u  J 

3.  After  an  order  on  further  directions  naa 
been  made  which  contained  a  declaration  as  to 
the  rights  of  the  plaintiff,  he  discovered  thai  A. 
ought  to  have  been  made  a  party  to  the  suit, 
and  filed  a  supplemental  bill  to  bring  him  be- 
fore the  court.    On  the  hearing  of  the  supple- 
mental suit.  A,  objected  that  the  declmUon 
was  erroneous  in  law,  but  the  court  said  that 
the  same  declaration  must  be  made  in  the  sup- 
plemental as  had  been  made  in  the  original 
suit,  for  otherwise  the  record  would  be  incon- 
sistent with  itself,  and  that  A,  must  present  a 
petition  of  re-heaiing.     Jenkins  v.  Cross,  W 
Sim.  76. 


BUSINESS   OP  THE   COURTS. 


CHANCERY  SITTINGS. 


Tuesday   • 

Wednesday 

Thonday  . 
Friday 
Saturday  . 
Monday 
Taesday  . 
Wednesday 
Thonday   . 


H 


jguaut  at  tit  ViaUi. 

AT   WESTMINSTBR. 

Jan.  11     Motions. 

Petitions    in  the    General 
Paper. 
13^ 

Pleas,  Demurrers,  Caasee, 
Exceptions,  and  Furdier 
Directions. 

Motions. 


Friday  •  . 
Satarday  . 
Monday  . 
Tuesday  . 
Wednesday 
Thursday    . 

Friday  .    . 


.  U  I  Pleasy  Demurrers,  Causes* 

.  24  V     Exceptions,     and     Fut- 

.  25  1     ther  Directions. 

.  26' 

.  27    Motions. 

(Pleas,   Demurrers.   Causes, 
.  t&<      Exceptions,  and  Farther 
t     Directions. 

-o  C  Petitions    in    the  Genertl 
•  '^  {     Paper. 

31     Motions. 


Satarday    . 

Monday    • 

Short  Causes,  Consent  Causes,  and  Conseot  Pe- 
titions, every  Saturday  at  the  sitting  of  the  Court. 

NoTica.— Consent  Petitions  must  be  preeeoted 
and  copies  left  with  the  sectetaiy,  on  or  before  tb( 
Thursday  preceding  the  Saturday  on  which  it  n 
intendea  they  should  be  hetrd. 
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COMMON  LAW  CAUSE  LISTS. 

NBW   TRIALS. 

Remaining  aadetermined  at  the  end  of  the  Sittings 
'after  Michaelmas  Term,  1847. 
Hiiary  Ttm,  1846. 
LondoH,  —  The  Qaeen  t.  F.Kensington  —  Mr. 
WhJtehorst. 

Eastir  Term,  1846. 
Yorh, — Worth  &  another  v.  Gresham — Dandas. 
LiverpooL^Doe  d.  Hay  ward  v.  Tinslay— Cromp- 

tOD. 

Silary  Term^  1847. 
ATuff^^bftr.  — The   Qaeen  v.  Button  ^Serjeant 
Ajleo. 
loiidoH  — Penniall  v,  Harbone— Knowles. 
ilfa<U/M»x.— Henderaon  vl  Henderson— Barstow. 
London, — Mitchell  v,  Moore— Cockbum. 

Trud  during  Hilary  TtrMy  1847. 
i)fi<Uicfex.— Flower  v.  Roper— Wordsworth. 

£«<«•  Ttrm,  1847. 
Middletejp^The  Qaeen  v.  Mary  Nixon— Serjeant 
C.C.Jones. 

L0M(oa.^*Carling  v»  Yonng  and  others  —  Hum- 
fnj. 

London^ — Newton  and  another  v.  Belcher — Crow- 
der. 

London^ — Burrows  end  another  v.  Gabriel  and 
another — Same. 

Ktiit.~Lilley,a  pauper,  v.  Elwin — Serjeant  Shee. 

5iirr^.— Parratt  v,  Newte  —  Serjeant  C.  C. 
J  Goes. 

^/ml,  —  Doe  d.  Crawley  v.  Gutteridge  — 
O'JWaJ/y. 

5ii/b«:.— pye  u.  Mnmford— Andrews. 
Imeoln.  —  Huntley  v,  Russell  and   another  — 
Wbiteborst. 
Waneiek. — Bower  v.  Wood — Same. 
Laneuter, — Turner  v.  Hartley— Martin. 
Durham,  —  Wren   v.    Hesfop    and    another  — 
Kncwles. 
Durham, — Wright  v.  Gibson — Same. 
City  of  K<^i&.— Nicol  %,  Alison— Ssme* 
^orh. — Pollock,  the  younger  v.  Stables— Bain es. 
Yorh. — Kilner  and  another  v.  Preston— Same. 
Yorh. — ^Lee  and  others  v.  Dawson— Same. 
LherpooL — Walker  v.  Mellor  and  anothei^-W. 
H.  Watson. 
Ut*rpooi, — Yates  r.  Fenton— Knowles. 
F2inf.-.M'Killock  v.  Cooke— Townshend. 
Cfceiter. — Sutton  v.  Swanwick,  Esq.— Chilton. 
WoreaUr, — Cheshire  v.  Hsir — Godson. 
^trtford.-^T>%i%  d.  Hock,  a  panper,  v.  Rimall  and 
othcrs--Same. 

Gloactuer^ — Parratt  v.  Lambert — Same. 
«Son«rKt^p^ Robertson  and  another  v,  Norris  — 
Crowder. 

Somerset. — ^The  Qaeen  v.  Inhabitants  of  Tything, 
East  Mark — Cockbum. 

Someron, — ^The  Queen  v.  InhabitanU  of  Tything 
of  Moore — Same. 

Triad  during  Easter  Term,  1847. 
Afiif<2icicx.— Le?i  e.  Irwin — Chamock. 

Trinity  Tsrm»  1847. 
Middlasax^ — Clayards  o.  Dechick  and  another — 
Miner. 

London, —  Wellington  t.  Limbert,  Bart.  (saed. 
^c.) — Chambers. 
Lcndom, — Cranpton  v.  Green— Petersdorff. 
Londou^^KummiX  r.  Smith— W.  H.  Watson. 

Jfaehee/moi  Tirm,  1847. 
Af iiirflfsar. — Hilton  v.  £1.  Granrille— Attorney 
GenenL 


Afidd/cMT.— Same  v.  fiame— Serjeant  Talfourd, 
ATUdlsfer.  —  The    Queen  v>  Moreau— Sir    F. 


MiddUse*4 — Boosey  v,  Davidson-Serjeant  Shee. 

London.— Steele  v.  Hoe— W.H.  Watson. 

London^-Fisher  t.  Royal  Exchange  Assurance 
Company — Sir  F.  Thesiger. 

London^ — Archibald  v.  Tatham— Same. 

LoNdm.— Newton  v.  Liddiard— Chambers. 

Suffolk, — Ringham  v.  Clements — Serjeant  Bylea, 

Gloueettsr, — Pike  v.  Stevens,  Esq. — Keating. 

York. — Anderson  v.  Boy  n  ton— Martin. 

Yorh — Charter  v.Greame  and  another — Knowles. 

Durham,  —  Hadwick  v,  Heslop  and  anothex^i- 
Bliss  for  defendant  Heslop. 

Dur^m.— Humble  v.  Hunter— W.  H.  Watson. 

Uvorpool.  —  Bell,  P.  O.  v.  Lord  logestra— 
Martin. 

Liverpool. — Norris  v.  Fresh — Knowles. 

DevoH^ — Dingle  v.  Baker— Serjeant  Kinglake. 

Devon, — Ford  v,  Widdicombe— Crowder. 

Devon, — Same  v.  Same — Seneant  Kingslake, 

Bristol, — Dyer  v.  Cowley — Same, 

Kent, — Wray  v.  Toke  and  another — Lush, 

i^ent.— Giles  sen.  and  anr.  v,  Grores— Chambers. 

Flmf.—£dwards  and  Wife  v,  WiUiams— Attor- 
ney-General. 

F/int.— RoberU  v.  Campbell— Welsby. 

SPECIAL   CASES   AND    DBMURRSaS. 

Hilary  Term,  1848. 
Whitmore — Morris,  Bt.,  v.  Dk.  of  Beaufort,  dem. 
Pbilpot — Morrell  v.  Biddle,  special  case. 
Bigg  and  Co. — Jones,  executors,  &c.  v.  Mearee, 
es^eotttors,  Sec,,  special  case. 

White.— Dde  d.  Lord  v.  Kingsbury,  special  case. 
Mortimer.— Newbatt  v.  Salmond  and  others,  dem« 
Clowes  &  Co.— Doe  d.  Snape  v.  NeTill,  special 
esse. 

TVibe.-^Baley  v.  Harris,  dem. 
Todd.— Attwood  v.  Joliffe,  Clerk,  and  another, 
special  case. 

Lewis  and  L. — Bunn  v,  Lind,  dem. 
Luttly  and  B.—The  Surrey  Iron  Railway  Com- 
pany V.  Chaplin,  dem. 
Kavenscroft. — Hall  v.  Taylor,  oik.,  dem. 
Gregory  and  Co. — Williamaon,  v.  Dayies,  dem. 
Gough.— Bowers  v,  Nixon,  dem. 
Hodgson  and  B.— Cochrane  o.  Young,  dem. 
Kennedy. — ^Jones  v.  Greatley,  dem. 
G.  Bell.— Clegg  and  othera  v.  Dearden,  special 
reidiot. 

Hughea  and  Co.— Berkeley  and  another  v.  W, 
Ingram,  dem. 

Wettmacott  and  Co.  —  Spencer  and  another  «• 
Haggriadnr  in  error,  error. 

Sawyer  and  B.— Doe  d.  Patrick  v.  Boyle,  dk.  ud 
wife,  special  caae. 

Roy  Be  Co.— Doe  dem.  Smith  v.  Birkin,  special 
case. 

Williamson  &  H.— Dails  v.  Lloyd  and  another, 
special  case. 
Ashley. — Freeman  and  Wife  v,  Bateley,  dem. 
Johnson  and  Co^— Abney ,  Esq.  v,  Bewbery,  dem. 
Same. — Same  v.  Hucknal},  dem. 
Same.— flame  v.  Worrell,  dem. 
Hawkins. — Coakea  v.  Sherrington,  award. 
Cree  and  Son. — Christopberson  v.  Bare,  dem* 
Coode  and  Co.— Doe  d.  Millett,  special  case. 
Bolton. — Ostler  v.  Cooke  and  others,  special  ei«e. 
Smith.— Pittway  v.  Chiloote,  dem. 
Chilton  and  Co. — Cutler  «.  Bower,  dem. 
Kinaey^— Doe  d«  Pennington  v.  Taniere,  twiid* 
Whallay.^P«nflOD  «•  Haraton,  dem. 
Whattej^liMooek  v.  Htntoo,  dem. 
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Ni«»v-.W.  A.  QbiBlin  «w  Grff 0x7  wid  woAber, 
4ein»  to  deft.  Giegorj's  ptoM. 
Samed— Dayiflon  ».  Wilson  and  otlien,  don* 
IVJUiama,  J.  Griffitbs  v.  Loivii»  aued,  &o«,  d««i. 
Coppoclu--Collet|  V.  CiirHag.  daou 
Sane.^-Colktt  v.  Cnrlinf ,  Jobn,  dtm* 

Cmmon  ^Xtag. 

AmioMtft  Fajnr  of  Hilary  T#rw,  1848. 
Enlargtd  Ruies. 

To  Itt  day.^In  the  matter  of  Wm.  Pyne,  geat. 
•  •    Etderton  ».  Emmeas,  Sec.  ic. 
. .    Batty,  an  i  ofant  v,  Marriott. 
•  •         ..    Booaej  V.  ToYkien. 

To  5th  day.— Smith  and  another.  Ex.,  v.  Earl 
Ckurlerille. 

If  mo  Trials  nf  MichaeltMs  Term,  1846 . 

Comwall.~-J)oB  (Lord)  v.  Craeo. 

Comwailr^  Coode  v.  Cayzer. 

I>ar6y.-— Cox,  surviving,  &c.  v.  Glue, 

Der6y.— Same  t>.  Saint. 

•I^Ay.-^Same  »,  Mouslej. 

Z>er6y.— Batho  and  another  v.  Battbyanj. 

Warwkik. — Valpy  and  othera,  asaignees,  &c.  ». 
oasdera  and  another. 

Warvokk,-—V\xuiAc\\fSv»  Tedd. 

iVw  Trialt  of  Hilary  Term  /cMt. 

^u2(2^wjr.— Streeter  v.  Barilett. 

London, — Hitchin  v.  Groome. 

Z<wAw— Smith  and  othera,  asaignees,  v.  Wataon. 

London. — Brown  v.  Chapman.  ^^ 

New  Trialt  of  Eatter  Term  last, 

Middlesex.  —  DCorgan  and  another,  ex.  v.  Earl  of 
Abergavennj. 

if«idJ«esr*^Tbomp8on  v.  Stocken. 

MiddUsejc* — Humev.  Davia. 

Mlddletex* — Goddard  v.  Dobson  and  another. 

Middlesex. — Finney  v,  Tootell. 

Middlesex. — Murray  and  othera  v.  Hall. 

Middlesex. — Lindos  v.  Bradwell. 

London. — Nickels  v.  Ross,  jun. 

London. — Same  v.  Same. 

London^ — Humphreys  Vi  Shuttleworth. 

l^iuion^— Goodlake  v.  King. 

Xr(m€2on..-^Green  v.  Morson  and  another. 

XiOfKZpfi,.— ^Hopwood  V,  Thorn  • 

X(m<2(m.— Barker  V.  Griffitha. 

Lond&n* — Perry  v.  Parr. 

£o9u2(m.— BlaciEie  tu  Pidding. 

Storey. — Eyre  v.  Scovell  and  othera. 

Denbigh.— Beech  v,  Jones. 

C%«it<r«— Cbaddock  «.  Wilbraham  and  another. 

Chester. — Worthiogton  v.  Warrington. 

SaUp* — Doe  (Bather)  v.  Brayne  and  another. . 

Hants. — Ansell  v.  Richards. 

5am«r«at.-^-Card  v.  Case. 

Norfolk. — Garrard  v.  Tuck  (in  dower.) 

Svffoll.-^Thorpe  v.  Barber  and  another. 

5ujfo/]fe. — Vipan  v.  Gay  and  others. 

SiJ^olk. — Same  v.  Same* 

Sr«ttm.— Griffitha  «.  Powell. 

LivATMip^^—Howden  v.  Standlah,  Esq. 

New  Trials  cf  Trinity  Term  last, 
Middle8ex.^Bwn9a,  admioiatrator,  f.  Ward.' 

Middlesex. — Young  v.Geiger. 

Midd|fM«.«-Same  v.  Same. 

.CoMbn.'- Alexander  v.  M'Kenzie,  pub.  offi. 

l4Hdan.-^Belcher  &  others,  assigneaa,  «. Patten. 
.    XoNd«ii.-.-Doe  dam  Royle  and  i»tk#ra  v.  AUkon. 

Zondcm.— Sajae  ».  Sane.    . 

NemlVimk  ofMiehdelmtu  Term  Itut, 

IfMrilMw^Hopwood  e.  WMay. 

Middlesex^^Comaa  «.  BeaoeCt  aad  otben,  exora. 

Midi"  •    '•  -        ■  ^^.     . 


MiMtems»^j€Xl  nd  anetber  v.  Dowiies. 

Middlesex.^Doe  (Gttlaawortb  and  othen)  t. 
Skinner. 

Middlesex. — Edmonda  and  others  v.  Chtllig  and 
another. 

Middleeeaf.^KiDg  «.  Joo^s. 

Middlesex.''}Jind  v.  Arthur. 

Zoiii/0ii.~Blandy  v.  De  Bqr^. 

XoMdim.— -Powell  9.  Bradbn^  and  another. 

London. — Beard  v.  Egerton  and  others. 

London.— CroiX  v.  Edge. 

ZoiMfeA.— ^'Mauger  and  another  v.Brightasn  ind 
othera. 

London. — Same  v.  Same. 

ZotuioA.— Smith  ».  Roberta  and  others. 

Leiulaii.-J>aw,  jr.  e.  Butler  and  another. 

London. — Leader  and  another  v.  Purday. 

LonciM."— Garrold  v.  Sanith. 

Lomden.'^Sneaa  v.  Same. 

Hants. — Harvey  v.  Johnston. 

S9aMrse(.-.Gregory  v.  Conier. 

TFito,--'!  ownahend  ».  Seigrove. 

Surrffy.— Armstrong  v.  Chriatiani. 

Sarrey.— Brown  v.  Tabernaole. 

5iirr«y.— -Fitzgerald  v.  Fitzgerald. 

iTtmt.^Lawes  and  another  v.  Brown  and  aaollier. 

Warwick. — Tarleton  v.  King. 

iXcffter.—- Edwards  v.  Lawlesa. 

Norfolk. — Huggins,  jr.  v.  Bailey. 

5iA|f«2^^ Young  «.  Kaincock. 

Worcester. — Boraston  v.  Frances. 

Stff^oref.— Humphries  v.  I,ongmore  and  aooUiar. 

Monmouth. — Croafield  «.  Morrtaon, 

CUR.    AD,  VULT. 

Patteaoa  and  others  ir.  Holland  and  othera. 
To  stand  over  till  the  set.  fa.   in  Queen^s  Btnok 

is  disposed  of. 

Brown  and  othera  v.  Mallett. 

Smart  and  another  v.  Sandara  and  others. 

Owen  V,  Challia. 

Dicker  «.  Jackaon. 

CorliBg  V,  Coxe. 

Brown  v.  De  Winton. 

Gay  and  another  v.  Sander. 

Doe  (Miller  and  othera),  v.  Claridgo. 

Demurrer  Paper  of  Hilary  Term^  XB4B. 
Saturday  15th  Jan. 

Cocka  «•  Purday. 

Pilbrow  V.  Pilbrow's  Atmoapheric  Railwajf  Vii 
Canal  Propnluon  Company. 

Harriaii.  Marten,  sued,  &a. 

Sniih  V.  Kenrick. 

Hayward  v*  Bennett. 

Engatrom  and  othera  «.  BrigbtiOAB  and  otben. 

Smith  V.  Marsack. 

Peter  v.  Daniel. 

Tripp  V.  Shrapaell. 

Mortimer  and  othera  v.  Hartley  and  othen. 

Doe  <4em.  Duntse)  v.  Duntso.  Bart. 

White  and  oihers  v.  Woodward. 

Finlayaoo  9.  l^iwreoce. 

Pen  rice  v.  Pen  rice. 

Same  v,  Same. 

Lord  Newborough  and  othera  v.  fichrodes* 

Bickford  v.  Parann  aad  another. 

B.99^  V.  Gordon, 

Humfrey,  a  lunatic,  v,  Gary. 

Kepp  and  another  v.  Wiggett  «nd  others. 

Morrison  v.  Chadwick. 

Fr^ser  «.  Hemavortb. 

Sandenev  v,  D«haon, 

Astley  V.  Fiaber, 

Reynolda  «» Read. 

Holland,  Wm.  v.  King  aiid  ahotber. 


QNim'«  BescA,— Cjrown  Pk^per, 
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Hilary  7«r]R,  1848. 

Bttdb.->The  Queen  v.  The  Great  Wtmmm  Heil- 

wty  Comptoy. 

Mine  «•  Same. 

YForvM^ciAfre.— The  Queen  «.  Thomee  CoUioe, 
(pirt  heud.) 

ifttfifoex.— The  Queen  e.  William  Beltoo,pt.hd. 

l&U/<sedr.— The  Queen  o.  Charles  Saffrey. 

Jlfid^&iAr.— The  Queen  v.  Horns  Myera. 

Bueh,—The  Queen  »  The  Chorcbwardens  of- 
Aihe,  Hants. 

Midiiutx.—ThB  Queen  «.  The  Inhabitanu  of 
HanuBsnmith. 

CftttAfre.— The  Queen  v.  The  Inhabitants  of  Mac- 
deifield  with  Todmorden,. 

^te/ordi&trt.— -Tbe  Quieen  v.  John  Keen. 

Canunvonihirg. — ^Tbe  Queen  v.  The  lahabitaats 
of  Holywell,  Flintshire. 

Cbrmco/t— The  Queen  v.  Henry  Nicholls. 

Iforwfen&ire.— The  Queen  v.  The  Commission- 
en  of  Dadley  Improvements. 

Lnea^kire,—^he  Queen  v.  James  Lord. 

Tfiits.--The   Queen  «.  The  InhabiUnU   of  St. 
Thomsl,  5ew   Sarum. 

Ibueliukire. — ^Tha  Queen  v.  The  Inhabitants  of 
Conin^v. 

Yorbktrt. -^The  Quten  v.  The  Inhabitanu  of 
Carlton. 

TarlAxn^—The  Queen  v.  The  Inhabitants  of  Ad- 
finshaai. 

Infti.-  The   Queen  v.  The  Inhabitants  of  Co- 


DiirAaflk— The  Queen  v.  Mayor,  &o.,  of  Sunder- 


DnonAhre. — ^The  Queen  v.  The  Inhabitants  of 
But  Stonehoase. 

Yorhidn. — The  Queen,  v.  The  Inhabitants  of 
Gomenai. 

InMtf<rsAtr«.— The  Queen  v.  The  Rer.  E.  B. 
Shaw,  elk. 

lii^iaiiijw— The  Queen  v.  The  Commissioners  of 
Stamps  and  Taxes. 

WmtmerekauL — The  Queen  v.  Martin  Irring, 
£•0.  (re  Anderson.) 

Watmanittnd,^^  The  Queen  v,  Martin  lirvinf^, 


£9Q.  (re  Robinson,} 


-The  Queen  «.  The  Inhabitanu  of  St. 

Ptaerw,  (with  Hackney.) 
MiddUtex. — ^The  Queen  v.  The  InhabiUnU  of  St. 

Pucras,  (with  St.  Luke.) 

Svnty. —The  Queen  v.  The  London  and  South 

Western  Railwny  Company. 

Yorhkire, — ^Tbe  Queen  v.  The   Inhabiunts  of 
Monk  Breton. 
laMcaaUre.^The  Queen  v.  John  Armitage. 
£ne;r.^The  Quaen  v.  The  InliabitanU  ofWitham. 

Surnf  f^The  Queen  v.  The  Inhabitanu  of  White- 
cbapel,  (Middlesex.) 

OrsMff/i. — ^Tbe  Queen  «.  Richard  William  Riley. 

Wta  RUSng,    yVibfttrc— The    Queen  v.   The 
Chateh wardens,  &c.  of  Longwood. 

DoMthirt^ — ^Tbe  Queen  v.  Wm.  Warren  &  others. 
(feoffees,  &c.) 

QmMdge, — The   Queen  v.  The  Inhabitants  of 
Aihwen,  HerU* 

5ttfrrjf.-^Tlie  Queen  v.  Heniy  Chasemore. 

f  est  Kdimg  of  r^rki^inL— The  Queen  «.  The  In- 
^•bitaoU  of  Oreodon. 

Wm  Riding  of   IVfaUrt.— The  Queen  v.  I1ie 
Iitbabitanu  of  Aidborough. 

OMirv^— The    Queen   v.  The    Inhabitants   of 
Pstt  Shiigley. 

OoUri.— The    Q««en   v.  The   InhAbitanU   of 
Mscclerfeld  (witb  Ashby.de-ls-Zoocb.) 


Wett  Riding,   yorfcifttri.— The  Queen  v,  James 
Preston  and  snother  (BradleyO 

WiH  Riding,  Ttfrfaftirs.— The  Queen  v.  Joseph 
Longbottom  and  another  (Fartown.) 

Zafiowftlre.— The  Queen  v.  The  Inhabitants  of 
Sheffield  (Kirby  and  children.) 

Ltmmuhin, — ^The  Queen  v.  The  same  (Lye  and 
family,) 

Colckttter.'^The  Qneen  v.  The  Inhabitanu  'of 
St.GUes. 

IiOnca<ftir«.~The  Queen  v.  The    OveraeefS  of 
Salford. 

England  and  ITa/ei.— The  Queen  v.  The  Tithe 
Coriunissioners. 

Wut  Ridings  Yorhthire.—The  Queen  v>  The  In- 
habiunts of  Halifax  (with  Alnwick.) 

Jlftddteser.-^Th^  Queen  v.  The  Inhabitanu  of 
Harrow  on  the  Hill. 

KenU^The  Queen  v.  The  FnhabitanU  of  Chatham. 

Woreettarthirg.— 'The  Queen  v.  J.  M.  O.Cheek 
and  another,  Justices.  &o. 

Wiltshire. -^The  Queen  v.  The  InhabiUnU  of 
Shepton  MaBett. 

Chahire.— The  Queen  v.    The    InhabitauU    of 
Gloasop  (Denbighshire.) 

Warwick^ire.— The  Queen  v.  The  InhabiUnU  of 
St.  Michael  (Corentry.) 

Wett  Riding,  yor^sAire.— The  Queen  v*  The  In* 
habiUnts  of  Halifax  (with  Rishworth.) 

2>»cti(sr<Airs.'-The  Queen  v.  The  InhabiUnU  of 
St.  Margaret. 

Surrey,  —  The  Queen  v.    The    InhU>itanU  of 
Chriatchurcb. 

Kingston'on-Hull, — ^The  Queen  v.  John  Moxon. 

Surrey,  —  The    Queen    v.  the    Inhabitanu   of 
Rotherhithe. 

P/^fiumtft.— The   Queen  v.  The  Inhabitants  of 
St.  Andrew. 

Middleedk, — The  Queen  v.  Hammersmith  Bridge 
Company. 

Surrey. —  The  Queen    v.    The   InhabiUnU  of 
Croydon. 

(rt/t«.  —  The  Queen    v.  The    InhabiUnU   of 
Seend. 

CafRfrnV/f«s^tre.>-The  Queen  v.  The  Inhabitanu 
of  Melton  (Suffolk.) 

XancosUre.—Tbe  Queen  v,  Henry  Whittles. 

West  Riding,  Yorhhir$,^The  Queen  v.  The  In- 
habitanu of  Mir6eld. 

Cambridge,-^The  Queen  v.  The  Inhabitants  of  St, 
Ebbe  (Oxford.) 

GUnteetUrshire.'-The  Queen  v,  John  Read  and 
others. 

Wea  Riding,  Yarhhire^^The  Queen  t.  George 
Grant  and  others. 

D&rbythire,—Th»  Queen  v,  Robert  ArkwTight» 
Esq. 

Grsot  Yarmouth.^The  Queen  v.  Edward  Hsiw 
bord  Lushington,  Preston. 

EtMjr.— The  Queen  v.  Churchwardens,  &o^  of 
Hatfield  Peverel. 

iCent.— The  Queen  v.  The  InhabiUnU  of  Maid* 
stone. 

Narthamptonthire.— 'The  Queen  9.  Lord  and  Stew* 
srd  of  Weedon  Beck. 

LatMMuAtrt.— The  Queen  v,  Willism  Adam  Hul- 
ton.  ,  ^. 

jlfowiunit^tfs.— The  Queen  v.  The  InhabitsnU 
of  Bedwellty. 

i>evoiii&tr«.^The  Qqeeo  «.  The  lahabitaoU  of 
Cheriton  Fitspaine. 
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Nisi  Pfius  Caute  LUtt^MuUkieg. 
NISI    PRIUS    CAUSE    LISTS. 

BSMANST8  PBOM  MICHASLMAB  TSRM,  1847. 


Sir  R.  Sydney 
Johnson,  Son,  and  W. 
S.  B.  Hamer 
M.Fra8er 
Adlingtonand  Co. 

Elderton  and  H. 
Johnson,  Son,  and  W. 

C.  J.  Jones 

Becke 

Jno.  Lewis 

Thomas  M.  Parker 

Ablett 

Person 

Thomas  Faller 

Olirerson  and  Co. 

Ererest  and  Co. 

Wontner 

Swan         ^ 
Warneford 

Stokes  and  Co. 

John  Bell 
Wm.  Day 
Warneford 

Thomas  M.  Parker 
Wood  and  B. 

White  and  B. 
R.  PoweU 
J.  Aldridffe 
Raren  and  B. 
Same 
Bickley 

Hodgson  and  B. 
C.  R.  Berkeley 
Buchanan 
Wontner 
In  person 
John  Wells 

Wm.  Jones 

Parkes 

De  Medina 

MonkhoQse 

G.Wray 

Ford 

H.  H.  Poole 

Galsworthy  and  N. 

Wakeling 

Same 

H.J.Jones 

Warneford 

In  person    . 
Parke,  F.  and  Co. 
W.  Smith 
Same 


Cahill 
Rowe 

Danes  S.  J. 

Williams  S.  J. 

Bastone  and  another,  exe- 
cutrix, iic, 
Fiddes  S.  J. 

Crowther,admor.,  &oj(inj.) 

The  Queen  S.J. 

Becke  (stayed) 

Moon  (stayed) 

aerk  (inj.)  S.J. 

Neal  (inj.) 

Flower  S.  J. 

The  Queen  S.J. 

Doe  d.  Peacock         S.  J. 

Clutterbuck  (inj.^ 

The  Queen 

Goodchild 

Duke  of  Brunswick  and 
Luneburg  S.J. 

The  London  and  Black- 
wall  Rail.  Co.        S.J. 

Hoare  S.  J, 

Dawson  S.  J. 

Duke  of  Brttn|wick  asd 
Luneburg  S.  J. 

Clerk  S.J. 

Doe  dem.  Rump  and  an* 
other  S.J. 

Varly  and  others*       S.  J. 

Reere  S.  S. 

Robins  S.J. 

Morris  S.  J. 

Same  S.  J. 

Emerson 

The  Queen  S.  J. 

Morton 

Flight 

Allen  S.  J. 

Richards 

Tnr^uand  and  others,  as- 
signees 

Peers,  (a  pauper) 

Ward  and  another 

Levy 

MarshaU  S.  J. 

Stevens,  surrg.  &c. 

Ford 

Doe  dem.  Buddler 

Balls 

Harrison,  named,  &c. 

Lock,  jun. 

Clarke  S.  J. 

The  Duke  of  Brunswiek 
and  Luneburg         S.J. 

Cobbett,  (a  pauper) 

Doe  dem.  Branfil 

Winckwttfth   . 

Banks 


Middlesex, 
S.J. 


Maodonald   (stayed) 

Dt.  Bolton 

Cope             (stayed 

Prom.  Chester 

Wilkinson    (stayed  1 
Whileway          (inj.i 

Prom.  Howard 

Prom.  Mardon  and  P. 

Ross                  (inj.i 
Wm.  Toogood    (inj.i 

Dt.  Chadwicic 

Prom.  Campbell  and  A. 

Edwards  and  another,  sur* 

riving  executon 

Dt  Williamson  and  H. 

Cranfuid 

Sci.  fiu  Wadeson 

Pariah  and  another 

Dt  Helme  and  Johnioa 

Connop 

Ca.  Lewis 

Hughes 

Pro.  Burrell 

Ward 

Pro.  Cation  and  H. 

Maskelyne 

Kearsey  and  Co. 

The  Justices  of  Devon 

Beevor  and  B. 

Frere 

Eject  ViiardandCo. 

Carter,  exors.,&c. 

Pro.  Bell 

Johnson  and  othera 

Tree.  E.  Lewis  iu  perion, 
E.  Lewis  deft,'«  it- 

Richard 

Dt.  Lewis            [toraej 

Pepper 

Cs.  Crocker 

Scott  and  another 

Covt.  Tyrrell 
Ca.  Walker  and  G. 

Coupland 
Macken 

Pro.  Wright  and  Co. 

Crowl 

Ca.  Crocker 

Weiss 

Pro.  Wbitcombe 

CuUum 

Ejt  Jennings  and  Go. 

Duncan 

,  Pro.  In  person 

Gloag • 

Pro.  Bush  and  M. 

Steele. 

Pro.  Woolley 

Lamb 

Dt.  Stablea  and  B. 

Arnold 

Dt.  Same 

Manning 

Ca.  Games 

Harrison 

Indt  F,  Harrison 

Ion 

Pro.  C.  Jay 

Petheridge 
Capel  and  others 

Pro.  Jas.  Bird 

Pro.  VallanceandN. 

Moore 

Dt.  Cooper 

Stringer  and  others,  ez»- 

cutriz 

Issue.  Phillips 
Ca.  Drew  and  S. 

Simco 

Casse 

Pro.  Orebard 

Jacobs 

Ca.  In  person 

Chapman 
Boulter 

Pro.  Holder 

Ties.  W.  H.  Davis 

Lady  Thynne 

Pro.  In  person 

Lines 

Ejt.  Gierke 

Green  and  others 

Pro.  Manning 

Amis 

Tree.  J.  Duncombe 

Ashton 

Tree.  S.  W.  Johnson 

Challis  and  others 

Tres.  Kilgonr  and  P. 

Ghislin 

Ca.  H.  Crocker 

Hudson 

Tres.  Meggison  and  do. 

Lathanque 

Ejt  Ashley 
Dt  WelU 

Frankenstein 

Tanner 

Dt  Orleber 

Niti  Prku  Caun  lAsts^MuUOuw, 
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H.  W.  CroM 

BriggB  and  Son 

illen  ud  N. 

JohnBeU 

StBe 

R.K.LUI6 

Suae 

S«ne 

Corrie*  W.  and  W. 

Stme 

Davis 

J.  E.  Holmm 

Tm 


Hodgson  and  B. 

Same 

Trail 

Coriiald 

Badkle2(plt.  in  person) 

Jamea  Wright 

Sane 

Tbompson 

WauPaliBer 

J.  C.  Fiaher 

Wameford 

J.  Hudson  (in  person) 

Yallop 

Wamefotd 

Tate 

W.WiOiaM 

Tboa.I>ipam 

Maraden 
Hawe 

C.  Robson 
J.Stmtt 
Triston 
Waraeford 


Tyler 

Howard 

Ogden 

Reid 

Houghton 

Lane 

Webb,  admix.,  &o. 

Same 

Pigott  and  others        S.  J. 

Same  S.J. 

Abitbol  S.J. 

Bedford 

Brown  8.  J. 

Haworth  and  another 

Miniater 

Hulae  and  another 

Parry 

Forater 

The  Qaeen 

Harrison 

Wren  snd  others 

Tidbury,  (a  pauper) 

Beaant 

The  Queen 

The  Duke  of  Brunawiek 

and  Lunebnrg        S.  J. 
The  Queen 

Kymer  S.  J. 

The  Duke  of  fimnawick 

and  Luneburg        S.J. 
Brown  S.  J« 

Robertson 
Dignam 


Doe  d,  Bowera 

Gibba  S.  J. 

Lawea 

Parratt  S.  J. 

The  Queen  S.  J. 

Tbe  D.ofBrnnawiok  S.J. 


Tabor 

Clarkaon 

Bracher 

Kitto 

Hennett 

Richardaon 

M.  Rimell 

R.  Rimell 

King 

Clement  and  others 

Beckett 

Romsns 

Ward 

Parsons 

Chappell  and  another 

Eadaile  and  others. 

Berry  and  others 

Fooks 

Wm.  JoiijM 

Flitch 

Clarke 

Bryant 

Greaves 

Sarah  Gale  and  two  others 

Pearaon 

Bearna 

De  Winturand  othera 

Baker 
Andrew 
Rogera 

Lord  Thoa.  Pelham  Clin- 
ton 
Baker 
Scard 
Whaiford 
Corsaok 
Hardey. 
James 


F.  laaue,  Dolman  and  Co. 

Pro.  Pontifex  and  M. 

Dt.  Mardon  and  P. 

Dt.  Simpaon  and  Co. 

Dt.  W.  O.  and  W.  Hunt 

F.  laaue,  Veal  and  Son 

Dt.  Hicks 

Dt.  Same 

F.  Issue,  Towsey 

F.  Issue,  Espin 

Pro.  Id  person 

Sturmey  and  S. 
Dt.  Elmalie  and  P. 
Dt  Gray 
Ca.  Parker 

Cov.  Venning  and  Co. 
Trea.  G.  Clark 

Holcombe 
Indt.  In  person 
Pro.  SudlowandCo. 
Pro.  Phippa 
Ca.  Jennings 
Pro.  In  person 
Indt.  Chisholm 

Ca.  Crocker 
Indt.  In  person 
Ca.  J.  Williams 

Ca.  W.  Berry 

Pro.  Marten  and  Co. 

Dt.  Robson 

Cort.  Gridley 

Ejt.  Ware 

Pro.  Miller  and  Co. 

Pro.  Galsworthy  and  W. 

Pro.  Birch  and  B. 

Peri.  Walter  and  P. 

Ca.  H.  D.  Vallanee. 


Middlesex. 


Clayton  and  S, 

Ndtoii 

Parker  and  Co. 

Stuart 

Edwards  md  Co. 

S.  M.  Cooper 

£.  Kemp 

Knnckej 

Pickeriog 

DaTiess  and  Son 

Carlon  andH. 

Draper 

W.  Smith 

Towsaj 

T.  Rotwrt* 

H.T.  RolKsrU 

Wsrnefbfd. 

W.  Sanitb 
J.  H.  Lewis 
OliTcnon  mnd  Co. 


Hargraye  S.  J. 

J.  G.  Feam  S.  J. 

Taylor  S.J. 

Alton,  aaaignee,  &c.  S.  J. 

Turner 

Auatin  S.  J. 

Manwell  (a  paupsr) 

Waterhouae  S.  J. 

Mountford,  admix. 

Wood,jun. 

Bathurat  S.  J. 

Pratt  S.  J. 

Ormaton 

Colmer  S.J. 

Slowman 

Nathan  S.  J. 

Rowlings,  (a  pauper) 

The  D.  of  Brunawiek  S.  J. 


Hargrave 

Countesa  Waldegrare 

Eagle.  Esq. 

Russell, 

Whslley 

Morrison 

Charrington  and  othera 

Cross 

Woodyjun, 

Mountlord,  admix.,  &c. 

Herman 

Lord  Exmoutb 

Marten 

Chappell,  elk.,  6cc, 

Wiggins  and  another 

Piggott 

Litchfeild 

Slowman  and  othera 


Prom.  W.  and  R.  B.  Baker 
Prom.  Pearson 
Prom.  Bisgood 
Prom.  Maples  and  Co« 
Prom.  Baxtera 
Prom.  CoUingridge  &  Co. 
Dt.  Fry 

Dt.  Baylis  and  Drew 
Dt.  Piokering 
Prom.  Knuckey 
Dt.  Richardson  and  Co. 
Prom.  Wright  and  Co. 
Prom.  Venning  and  Co. 
Ca.  Capron  and  R. 
Prom.  Orchard 
Prom.  Richards  and  W. 
Ca.  W.  H.  Garry 
Tree.  Edmond  —  Towns- 
bend — Smith— &  Cobb 


Germsin 

Arliss 

Adam  and  another 


S.J. 


Bishop  and  another,  assig.  Prom.  Chaa.  Berkeley 
Smith,  elk.  R.  A.  Routh 

Freemantle,  Bt.,  &  others 


H8 


nSn  Pfku  Cam$9  UsU.^WiMnm. 


Cfltttt  0f  IVj^c^c^itfr* 


JfidAMcx. 


•Mim  rftM  mcfeAVjiAS  tsbm. 


Wright  mA  K. 

Erereft  tad  Co* 

Mead 

E.Lewis 

Wriffbt  and  K. 

T.M.ThomiMM 

Rhodes  aad  L. 

Mayhew  and  Co. 

WeatmaeottaadOo. 

Lander 

Same 


J. 


Bell  and  Co. 
Willougbby  aad 
J.  C.  GoTetC 
R.  Connyn 
Hoialej 
Steveiw  lad  G» 
Green 
Smythe 
Norria  and  Caw 


Parker  and  Coi 
Cb«inti0r«ii«W« 
T.  B.  Hadaoa 

Same  . 

Same 

S.  Smith 

£.  G.  RandaU 

Weatmacott  and  Co. 

Pittendreigh  dc  Co. 

Pinsent 

A,  B.  Carpenter 

In  person 

Baasell 


Same 

Irime^ 

Williams 

T.Weila 

Abrahams 

WellbMM 

Gladstane 

Blake 

T.  G.i^Mrin 

S.Kiiig 

Riokarda  md  W. 

Mayhew«DdCo« 

Smedlej  and  R. 

Priclbard 

Jones 

Same 

Mfll 


Vke  Major  of  Rochester 

andothera  S»J« 
White 

Ceulson,  paapar  S.  J. 

0«ddei«r  8.  J. 

Watte  S.  J, 

Swart  a.  J. 
Tamer  and  others 

Jfcjhew       ^  S.J. 

Long  S.J. 

Arown  &J. 

Saw  3.  J. 

Same  S.J. 

Bardie  (P.O.)  S.J. 

Upton  S.J. 
fVBebodyaadmathar  S.J. 
Boosey 

Oilham  and  otbera 

fUthful  &J. 

McGregor  S.  J. 

Morfsn,  iaa.  &  J. 

Snith,  admix.  S.J. 

Wright 
Hoile 
.  Aedgrare 
Redgrave  and  another 
A.  W.  Redgrave 
Lee  S.  J. 

Doe  d.  Roberuon 
Long  S.J. 

Payoter  and  another 
MorLey  and  others 
Lambert 
Bedford 
Smith 

Deakin  and  another 
Bellamy,  exaeatrix,   aad 

others 
Simpson 
Otore 
Windle 

Goodnam  &.J. 

Backs 
Gaylard 
Deed.  Harper 
Goalett 
Dennett 

Sladden  and  another 
Messenger 

fiaow  andaaather     S*J. 
Florence 
Taylor 
Patient 
Magger 


Lee 

Issoe,  Wilaoa 

Wright 

1V>.  Maw* 

Branaon  and-aHihar 

Vt.  HiU  and  8. 

Haime 

Ao.  DeeneandCo. 

Clarksoa 

Plo.PoatiiexandH. 

fiagle 

P^B««Did 

Brown 

Pro.  W.AS.Dym 

Ca.  WUkinaon 

Bonnie,  kai. 

Ph>.  Freahfields 

11t£gerald 

Pto.  ShearmaaflidS. 

Spiera 

Ph>.  Same 

Sima 

Tto,  Same 

Todd  aad  anolfaer 

Pro.  HoppeandB. 

Barton 

DL  AahL^aadSsa 

WiUdashaw 

Pto.  H.  Walker 

Purisy 
Arnold 

Ca.  Geo.  Vinocat 

Pro.  Johoatone 

Proctor 

»ro.  BurgoynesttdCai 

ILeily 

PVo.  AmorysadOi. 

Beet 

Tree.  Gem  aad  Ca. 

London  and  North-Weat 

Railway  Coaipaay 

Ca.  Parker  and  Cai 

Hayi 

Pro.  Jones  and  Co. 

Darbj 
Smith 

Dt.  J.  Skinner 

Ca.  Few  and  Co. 

Same 

Ca.  Same 

Same 

Ca.  Same 

Fenn,  elk. 

Pro.  Benbow 

Reoord 

Ejt,  Grearea 

M'aeane 

Pro.  Benbow 

Davey 

Pro.  Gregory,  F.  and  Co. 
Pro.  Clark 

Wsaiua 

Hemok 

Ca.  In  per8<Mi 

PfocMr 

Dt.  Lewie  and  Co. 

Tempest 

Pro.  VanSaadaaandCo. 

Puniall 

Pfeo.  Buchanan 

Fitsgaiald 

Pro.  TownslNmd  ladS. 

Bidgway 

Peo.  Sargent 

Price 

Pro.  Powaagf 

iMgga 

Dt.  Tample 

U.Ceca 

Pro.  Richards  and  W. 

£«ief»dge  and  anolfasr 

Dt.  Barber 

Morria  and  aaother 

TVea.  J .  Lewis 

Hook 

Kt  Orchard 

Arber 

iKPiUendraighwdCo. 

EDis 

Dl  Wakeling 

Jennings 

CoTt.  Campbell  and  W. 

Toy 

Pro.  Gresfaam 

Riches 

laaue,  Low 

HadsoB 

Pro.  Swaeting 

Leveque 

Pro.  Lawia 

ChappoU 

Bt.  Hope 

Rnxton  and  another 

Ca.  Monkbooaa. 

DiaEST,    AND  JOURNAL   OF  JURISPRUDENCE. 


SATURDAY,  JANUARY  16,  1848. 


-**  Quod  magw  ad  nos 


P«rt!iiet,  9t  netdre  malum  mU  agitamua.*' 

HORAT. 


THE  BENCHERS  OF  THE    INNER 
TEMPLE  AND  MR.  HAYWARD. 


Thb  cireamstsoces  connected  with  the 
fektul  of  the  Benehers  of  the  Inner  Temple 
to  imjte  Mr.  Hnjward  to  the  Bendi  tahle, 
opoD  Ilk  promotion  to  the  rank  of  Qneen't 
Counsel,  hts  again  attracted  puhlic  attention, 
in  eonseqneiioe  of  the  pnUioation  of  a  pam* 
pUet  written  by  Mr.  Hayward,  and  eontam- 
n^,  amongst  o&ier  matters,  the  ahort-hand 
wnter^B  report  of  the  argament  npon  •pPfftl 
to  the  judges  as  visitora  of  the  tm.    The 
Acts  of  the  ease  are  by  this  means  authen- 
tietUy  brou^t  before  the  pubUc  for  the  first 
tnoe,  and,  idthough  probw^ly  not  nnknown 
tomaoy i^oiir  renders,  maybe  here  con- 
veniently recopitnlated. 

Mr.  Hayward  has  been  a  member  of  the 
Seeiety  ot  the  Inner  Temple  smce  the  year 
1824,  was  ealled  to  the  bar  by  that  society 
in  1R32,  and  in  February,  1845,  was  nonu- 
nsted  by  patent  nnder  tne  Great  Seal,  one 
of  her  Majesty's  counsel  learned  in  the  Uw, 
It  hts  been  the  almoii  invariable  practice  of 
the  Inns  of  Court  to  receive  and  admit  as 
Beochers  dioae  barristers  who  are  appointed 
Queen's  Counsel ;  and  it  seems  tne  nsnal 
omrse  of  proceeding  in  such  cases  is,  for 
tbe  Queen's  Counsel  to  send  his  patent  to 
the  Treasurer's  office,  and  in  return  he  re- 
ceires  aa  invitation  to  the  Bench  table. 
Mr.  Hayward's  patent  was  leflt  at  tbe 
Treasurer's  office  of  the  Inner  Temple, 
shortly  before  Easter  Term,  1845,  and  on 
the  2Jrd  of  April,  in  that  year,  he  was  duly 
proposed  for  the  Bench  by  Sir  George  Rose, 
and  seconded  by  Sir  F.  Thessiger.  It  has 
been  the  peculiar  practice  of  the  Bench  at 
Vol.  XXXV.  No.  1,036. 


the  Inner  Temple  to  determine  upon  the 
reception  of  a  new  bencher  b^  ballot,  and 
to  refuse  to  admit  any  individual  against 
whom  a  single  black  ball  appears.  Mr. 
Hay  ward  was  bUck-haUed  upon  this  occa- 
sion, and  has  never  since  been  admitted  ot 
received  as  a  bencher,  nor  has  he  be^ 
officially  or  authoritatively  informed  upon 
what  grounds  he  was  rejected.  In  June* 
1845,  Mr.  Hayward  addressed  the  follow- 
ing letter  to  the  Treasurer  of  the  Inner 
Temple  :— 

'<  11,  King's  Bench  Walk,  Temple, 
June,  9, 1845, 

"  SiR,^It  is  ffenerally  understood  that  I 
have  been  excluded  from  the  Bench  of  the 
Inner  Temple  on  account  of  a  misunderstand- 
ing with  Mr.  Roebuck  in  1632;  and  T  am 
informed  that  a  statement  has  been  made  to 
members  of  the  Bench,  with  a  view  of  influ- 
encing their  conduct  in  that  capacity,  to  the 
effect  that  I  said  of  Mr.  Roebuck,  m  1832, 
that  he  had  been  prosecuted  for  (or  convicted 
of)  circulating  oDscene  publications  (or  an 
obscene  publication) :  that  I  said  this  for  the 
express  purpose  of  injuring  him  at  the  Bath 
election ;  and  that,  when  he  called  on  me  for 
an  eiplanation,  I  submitted  to  expressions  to 
which  I  ought  not  to  have  submitted  as  a 
gentleman.  ^ 

"  lliis  statement  is  untrue  in  every  parti- 
cular. I  herewith  transmit  a  statement  (which 
you  will  have  the  goodness  to  lay  before  the 
Bench)  explanatoiy  of  the  misunderstanding 
in  question,  and  I  am  ready  to  adduce  any 
proof  that  can  be  required  in  refutation  of  the 
charge. 

"  It  might  be  thought  presumptuous  in 
me  to  suggest  anv  course  for  the  adoption  of 
the  Bench ;  but  tney  must  be  aware  that  the 
exclusion  of  a  Queen's  Counsel  from  the  cus- 
tomary incident  of  his  rank  operates  as  a  se- 
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vere  and  lastmg  injury ;  and  I  feel  confident 
that,  professing  as  they  do  to  exclude  only  on 
sufficient  grounds,  they  will  deem  it  a  duty  to 
investigate  and  reconsider  a  matter,  which  not 
merely  affects  my  character  and  professioual 
position  and  ijie  character  of  a  member  of  the 
Bench,  but  involves  the  best  interests  of  the 
Society  and  the  Bar. 

"  I  have  the  honour  to  remain.  Sir, 

"  Wifh  high  resjiect, 
"  Your  faithful  and  obedi«.nt  servant, 
"  A.  Hayward. 
''  To  the  Treasurer  of  the  Honourable 
Society  of  the  Inner  Temple." 

This  letter  was  answered  by  the  Treasurer, 
stating  that  he  had  laid  it  before  the  Bench. 
Mr.  Hayward,  after  waiting  until  January, 
1846,  addressed  a  second  letter  to  the 
Treasurer,  urgently  appealing  to  the  justice 
of  the  Benchers,  and  requesting  information 
as  to  the  grounds  of  his  non-admission,  and 
that,  if  there  were  any  charges  against  him, 
he  might  be  heard  in  answer.  The  Treasurer 
Teplied,  that  he  was  directed  by  the 
benchers  to  confine  his  answer  to  an  ac- 
knowledgment'  of  Mr.  Hayward*s  letter. 
Under  these  circumstances,  Mr.  Hayward 
appealed  by  petition  to  the  judges  of  the 
courts  of  law,  as  visitors  of  the  Inn,  and 
the  1st  June,  1846,  was  appointed  by  the 
judges  for  hearing  the  petition.  The  argu- 
ment was  resumed  and  continued  on  the 
30th  November,  and  adjourned  to,  and 
finally  concluded  on,  the  2nd  December, 
1846,  On  the  part  of  the  petitioner  it  was 
contended,— 1st,  that  the  judges,  as  visitors 
of  the  Inns  of  Court,  had  a  power,  includ- 
ing that  of  supervision  of  the  election  of 
benchers ;  2ndly,  that  Mr.  Hayward,  hav. 
ing  received  her  Majesty's  patent  as  Queen's 
Counsel,  had  an  inchoate  or  quaei  inchoate 
right  to  be  received  into  that  body ;  and 
3rdly,  that  the  circumstances  of  Mr. 
Hayward's  care  called  for  the  judges'  inter- 
position, at  least  to  the  extent  of  requirin 


in  the  exercise  of  their  general  visitoria 
power,  think  it  right  to  dedare  their  UBHumoiu 
opinion,  that  the  benchers  of  the  Inner  TeDole 
have  the  right  to  determine -*  first,  wiietber 
they  win  add  to  their  number  by  any  new  elec- 
tion; and  secondly,  which  of  Uie  members  of 
the  Bar  belonging  to  their  society  they  will 
elect  to  call  to  the  Bench. 

''The  jud^s,  therefore,  are  all  of  opinion, 
that  the  petitioner  had  no  inchoate  ri^ht  to  be 
called  to. the  Bench ;  but  they  all  think  thst 
the  mode  of  election,  by  which  a  single 
black-ball  may  exclude,  is  unreasonable ;  and 
they  stronglv  recommend  the  benchers  of  the 
Inner  Temple  in  future  to  conduct  their  elec- 
tions to  the  Bench  on  some  more  satisfactory 
principle. 

(Signed) 
"  Dbnman.  R.  M.  Rolpb. 

F.  Pollock.  W.  Wightman. 

J.  Parke.  C.  Cresswall. 

E.  H.  Aldbrsok.    W.  Erlb. 

J.  Patteson.  T.  J*  Platt," 

T.  COLTMAN. 

Some  circumstances  of  a  singuhr  cha- 
racter occurred  dunng  the  progress  of  the 
argument  before  the  judges  at  Serjeants' 
Inn.     In  the  first  instance,  Mr.  Hayward 
was  represented  by  Sir  Thomas  Wilde,  sod 
the  benchers  of  the  Inner  Temple  by  ^^ 
Charles  Wetherell.       Sir   Thomas  WUde 
having  mentioned,  in  his  opening  statement, 
that  Mr.  Hayward  had  been  proposed  at 
the  Bench  table  by  Sir  George  Rose,  ind 
seconded  by  Sir  F.  Thesiger,  Sir  Charles 
Wetherell  interposed,  and  declared  that  it 
was  impossible  thi^;  could  be  known,  for 
that  the  benchers  w  ere  "  bound  by  the  m- 
stitntion  to  preserve  the   secrets  of  the 
house,"  and  not "  traitorously  '*  to  disclose 
them.     It  does  not  appear  that  the  view 
taken  and  so  strongly   expressed  by  Sir 
Charles  Wetherell,  as  to  the  obligation  of  s 
Bencher  not  to  disclose  anything  that  oc- 
curred at  the  Bench  table,  was  participate 
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upon  which  they  acted,  at  least  that  they 
had  formed  a  judicial  determination,  and 
had  not  acted  on  mere  caprice.  On  the 
part  of  the  benchers  it  was  insisted, — 1st, 
that  the  judges  had  not  a  visitorial  autho- 
rity in  respect  of  the  refusal  to  admit  a 
gentleman  to  the  Bench  of  a  society ;  and 
2ndly,  even  if  they  possessed  that  visitorial 
power  over  the  subject-matter,  that  they 
could  not  exercise  it  in  the  manner  required 
by  the  petitioner.  The  judges  took  time  to 
deliberate,  and  on  the  19th  December,  184G, 
communicated  their  judgment  in  writing  in 
the  following  terms  : — 

*•  On  the  petition  of  A.  Hayward,  Esq.,  Q,  C, 
"  The  judges  who  heard  this  petition  argued 


Thesiger  writing 
Hayward  in  these  terms,  on  the  1 8th  June, 
1846,  during  the  same  month  in  which 
Sir  Charles  Wetherell,  representing  the 
benchers,  had  described  it  as  a  species  of 
treason  to  disclose  what  passed  on  the  part 
of  the  Bench : — 

"Dear  Hayward,— I  remember,  on  your 
putting  the  question  to  me  some  time  ago,  I 
told  you  that  the  information  yon  had  received  i 
as  to  my  seconding  the  proposal  for  your 
election  to  the  Bench  was  perfectly  correct,  and 
I  see  no  reason  why  you  should  not  be  at 
liberty  to  use  the  fact  in  any  way  in  which  it  j 
may  be  serviceable  to  you.  ' 

"  Yours  very  sincerely, 
"  Frederick  Thbsigbr.'* 


The  Beneken  qftke  Itmer  Ta^le  and  Mr.  Hay  ward. 


Ikuing  the  interval  between  the  first 
Iwttiiig  and  the  adjoununent  of  the  arga- 
ment^  Sir  Thomas  Wilde  was  appointed 
Chief  Justice  of  the  Common  Pleas,  and 
Mr.  Hayward  was  subsequenUy  represented 
by  Mr.  Serjeant  Talfoord.  The  lamented 
death  of  Sir  Charles  Wetherell  took  pkce 
during  the  same  interval,  and  Sir  Frederick 
Thesiger  then  appeared  as  the  advocate  of 
the  bmchers,  and  in  that  capacity  adopted 
a  tone  which  appears  to  have  left  a  very 
painM  impression  on  the  mind  of  Mr. 
flayward,  and  is  uointedly  allnded  to  by 
hun  in  the  pamphlet  now  before  us.  In 
order  that  we  may  run  no  risk  of  misrepre- 
senting what  feU  on  this  occasion  from  a 
person  so  deservedly  distinguished  in  the 
profession,  we  transcribe  the  portion  of  Sir 
Frederick  Theaiger's  address  which  is  sup- 
posed to  reflect  personally  on  Mr.  Hay  ward, 
from  the  printed  report  of  the  short-hand 
writer's  notes,  (pp.  103,  4,  &  5). 

"My  Lords,—!  have  undertaken  this  duty 
at  the  desire  of  the  society.  I  expressed  iHyself 
on  a  former  occasion  that  I  unwiliinffly  per- 
fonoed  it.  My  Lords,  that  expression  only 
alluded  to  my  own  sense  of  my  own  inability 
to  do  justice  to  the  case,  and  my  conviction 
that  there  were  others  of  the  society  who  might 
have  been  better  employed  in  this  service.  I 
wiU  endeavour  to  discharge  the  duty  which  I 
have  undertaken  with  as  much  plainness  and 
gimplic^y  as  possible.  My  Lords,  when  your 
Lordships  first  communicated  to  us  a  copy  of 
the  petition  which  had  been  presented  by  Mr. 
Hayward,  we  deliberated  among  ourselves  as 
to  the  proper  course  we  ought  to  pursue.  We 
were  satisfied  that  we  had  been  pursuing 
practice  which  had  existed  for  a  considerable 
nmnber  of  years,  and  we  knew  that  that  prac- 
tice had  been  sanctioned  by  persons  of  the 
highest  eminence,  who,  during  the  long  course 
of  at  least  a  century,  had  adorned  the  Bench; 
we  luiew  that  many  of  your  Lordships  before 
whom  we  should  appear  were  cognizant  of  that 
practice  and  had  taken  part  in  it ;  we  were 
otiafied  that  we  had  performed  our  duty,  and 
that  we  should  not  have  done  so,  if,  upon  this 
paitaeolar  occasion,  we  had  introduced  a  new 
practice ;  and  therefore,  we  felt  confident  that, 
whatever  opinions  might  have  been  entertamed 
and  expressed  by  othera,  however  much  we 
might  have  been  censured  through  those 
channela  of  public  information  which  are  ac- 
cessible to  slII  and  to  some  peculiarly,  we  felt 
satisfied  that  your  Lordships  at  least  would  do 
us  joatioe  upon  this  occasion,  and  would  not 
attribute  to  us  that,  in  pursuing  the  course  we 
had  pursued,  we  had  any  improper  motive,  or 
any  desire  to  gratify  any  personal  feeling  against 
the  individnaf  in  whose  non-admission  to  the 
Bench  the  pursuance  of  this  practice  has  re- 
sulted. 

*'  My   Lords,  we  felt  that  we  had  no  desire 
whatever   to  decline  the  jurisdictioa  of  your 
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Lordships  if  it  properly  belonged  to  you,  but 
at  the  same  time  that  we  should  be  sacrificing 
the  interests  which  were  entrusted  to  us,  that 
we  should  be  forfeiting  our  duty  to  those  who 
are  to  succeed  us,  if  we  gave  way  to  an  appli- 
cation which  is  made,  not  that  your  Lordsn^s 
should  vourselves  take  upon  you  the  authority 
which  ooes  not  belong  to  you,  but  that  it 
should  be  assumed  for  the  purpose  of  this  in- 
quiry with  respect  to  the  exclusion  of  Mr. 
Hayward. 

**  My  Lords,  I  am  sure  that  appearing  here 
as  the  orga<i  of  the  society  upon  this  occasion, 
it  will  not  be  supposed  that  I  am  actuated  by  any 
personal  feeling  at  all  towards  the  petitioner. 
You  have  been  made  aware  in  the  course  of  the 
address  of  Serjeant  Talfourd  to  you  the  other 
night,  that  I  was  one  of  the  benchers  who  se- 
conded the  nomination  of  Mr.  Hayward.  My 
Lords,  an  application  was  made  to  me  person- 
ally by  Mr.  Hayward,  understanding  that  this 
had  been  the  case,  to  know  whether  I  had  any 
objection  that  he  should  state  it  upon  any  oc- 
casion when  it  might  be  necessary. 

"  Mr,  Hayward, — On  this  occasion. 

"Sir  Frederick  I^e«^er.— My  Lords,  I  think 
Mr.  Hayward  had  better  not  interrupt  me ;  his 
case  is  confided  to  very  able  assistance.  My 
Lords,  I  am  not  complaining  of  Mr.  Hayward, 
if  he  would  favour  me  by  attending  to  what  I 
was  about  to  say :  I  thought  it  right  to  tell 
him,  that  upon  any  occasion  upon  which  that 
circumstance  could  be  of  any  importance  to 
him,  he  was  quite  at  liberty  to  make  use  of  it. 
My  Lords,  I  communicated  with  the  members 
of  the  Bench  what  I  had  done.  I  thought  it 
my  duty  not  to  keep  from  them  the  fact  of  the 
application  that  had  been  made  to  me  and  the 
answer  which  I  had  given,  and,  my  Lords,  I  may 
say  now  that  I  did  regret  at  that  period  that 
the  result  of  the  practice  which  we  had  con- 
formed to  in  the  case  of  Mr.  Hayward  did  not 
result  in  the  invitation  of  him  to  the  Bench." 

Mr.  Serjeant  Talfourd,  in  his  reply,  re- 
marked upon  the  observations  above  quoted 
in  the  following  terms,  (pp.  142  &  143, 
printed  report) : — 

*'  I  cannot  help  expressing  my  deep  regret 
for  some  expressions  which  fell  from  my 
learned  frieno.  Sir  Frederick  Thesiger,  in  the 
outset  of  his  address  to  your  Lordships.  My 
learned  friend  honourably  and  openly  avowed 
that  which  he  had,  in  a  manner  which  is  con- 
sistent with  his  high  character,  given  Mr. 
Hayward  permission  to  introduce:  that  he 
himself  had  been  his  seconder  on  that  occa- 
sion, when  he  was  proposed  to  be  elected  or 
invited  by  the  Bench  according  to  their  prac- 
tice ;  and  he  added,  that  at  that  period,  laying 
a  marked  emphasis  upon  those  words  which  I 
cannot  help  feeling  to  involve  in  it  a  great  deal  of 
bitterinjustice, — he  had  regretted  that  the  course 
adopted  by  the  benchers  had  terminated  in  a 
refusal  to  invite  Mr.  Hayward  to  that  honour 
which  had  been  conferred  upon  other  of  her 
Majesty's  counsel.  I  cannot  help  thinking 
that  it  is  a  bitter  a<?grava!ion  of  the  indignity 
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which  even  my  learned  Oriend,  Sir  Frederidc 
Thesiger,  must  think  was  inflicted  by  his 
Bench  upon  Mr.  Hayward  at  that  time;;  tha^ 
becaune  Mr.  Hayward  has  thought  it  ri^t  to 
endeavour  to  obtain  the  just  appreciation  of 
the  world  at  large  by  this  appeal  to  your  Lord- 
ships; because  he  has  felt  that  in  him  the 
power  of  the  (^own,  and  the  honour  conferred 
upon  him  by  the  Crown,  have  been  Get  at 
nought  hj  the  benchers ;  because  he  has 
thought  It  due  to  his  own  character,  to 
the  grade  in  the  profession  to  which  hebe- 
loDftSy  and  to  the  position  which  he  holds  in 
society,  to  bring  this  case  before  your  Lord- 
ships (for  I  believe  he  has  done  toat  and  no- 
thing more) ;  that  for  such  offence  my  honour- 
able friend,  Sir  Frederick  Thesiger,  should 
think  that  the  position  in  which  Mr.  Hayward 
ought  to  stand  in  his  este^im  has  been  changed 
by  the  course  which  Mr.  Hajrward  has  thought 
it  his  duty  and  felt  it  to  be  his  right  to  adopt. 
I  think  it  is  a  very  hard  thing,  first,  to  com- 
mit that  which  has  been  done,  which,  whether 
it  has  been  done  by  la  wful  power  or  not,  whe- 
ther it  is  subject  to  appeal  or  not»  has  made 
beyond  all  doubt  a  marked  exception  to  a 
general  rule;  and  then  that  this  should  be 
thought  to  deprive  the  sufferer  of  all  right  of 
complaint,  or  to  make  tiiat  complaint  a  crime. 
It  is  a  most  hard  thing  indeed  that  the  victim 
of  that  example  shoTild  actually  be  thought  to 
have  changed  his  position,  even  in  the  minds 
of  those  who  were  disposed  to  support  him, 
and,  above  ally  in  the  mind  of  a  person  of  such 
high  honour  as  my  learned  fnend  Sir  Fre- 
derick Thesiger,  by  the  efforts  which  he  has 
made  to  avert  the  consequences  of  the  injus- 
tice which  has  been  inflicted  upon  him. 

"  There  was  one  other  expression  that  fell 
from  ray  learned  friend.  Sir  Frederick  Thesi- 

fer,  which  also  requires  some  notice  at  mv 
ands.  He  spoke  of  some  discussions  whicn 
had  taken  place  in  public  quarters  in  respect 
to  the  course  the  benchers  had  adopted,  and 
with  particular  emphasis  he  spoke  of  those 
quarters  which  are  *  open  to  all  and  particularly 
open  to  some.'  Those  expressions  convey  an 
insinuation  not  to  be  mistaken ;  on  the  part  of 
Mr.  Hayward  I  beg,  and  I  am  directed  by 
him,  most  distinctly  and  entirriy  to  repel  it.  'l 
believe  that  months  passed  away  before  any 
notice  in  the  public  press  or  the  public  journals 
was  taken  of  the  proceedings;  and  upon  his 
part  I  beg  entirely  to  repudiate  all  share  in  any 
public  discussion  that  may  have  ensued.  If 
there  have  been  in  any  quarter  any  attacks 
through  public  journals  on  the  proceedings  of 
the  benchers,  I  beg  on  his  part  and  he  instructs 
me  to  say,  that  the}'  have  not  proceeded  from 
him,  that  he  has  not  been  able  to  avert  or  to 
control  them,  and  that  it  is  to  the  act  which  the 
benchers  avow  that  those  attacks  are  alone  to 
be  ascribed." 

Sir  F.  Thesiger  would  also  seem  to  have 
felt  that  his  observations  required  some  ex- 


written  by  him  after  the  judos  hai 
to  their  dctemuaation,  as  aneady 
It  is  as  follows  :*• 


**  Bryanstone  Square,  Sunday, 
(Dec.  19, 1846.) 
"Dbar  Hatwabd, 
"  I  owe  it  to  myself,  as  well  as  to  yon,  to 
explain  the  course  which  I  have  taken  m  your 
unfortunate  aflair,  and  the  feelings  by  which  I 
have  been  actuated.  When  you  obtained  year 
silk  gown,  and  the  period  arrived  for  eon»- 
dcring  your  call  to  the  Bench,  having  knovii 
you  for  many  years,  and  believing  yon  to  be 
m  every  respect  entitled  to  admission  among^ 
us,  I  willingly  undertook  (I  believe,  unsolir 
dted)  the  duty  of  seconding  your  nomination. 
I  was  very  much  mor^ed  at  the  result  of  the 
ballot,  hopmg  to  the  hst  that  H  might  havi 
been  fisvoaraMe ;  and  I  assure  you  sincer^ 
that  I  entirely  sater  into  your  feedings  al  tfae 
blighting  dis^>pointBMnt  of  yoor  hopes,  sad 
can  make  every  allowance  for  the  natuial  iiri- 
tation  produced  upon  your  mind. 

"  I  must,  at  the  same  time,  candidly  admit, 
that  I  thought  the  courae  you  subsecpntly 
pursued  a  very  injudicious  one.  I  will  mA 
pretend  to  deny  that  I  attributed  to  yoor  ia- 
flnence,  if  not  to  your  pen,  many  of  the  aitidtf 
by  whidi  we  were  constantly  assailed  throa|[ii 
the  columns  of  the  newspapers,  but  which  inn 
pression,  upon  your  positive  assurance,  is  aov 
removed^  and  regretted  as  haymg  partiy  oecs- 
sioned  an  alteration  of  my  sentimentB.  At  the 
same  time  I  must  add,  that  drcumstaaces 
were  continually  occurring  to  keq>  alive  this 
altered  feeling.  At  one  time  we  were  told, 
from  various  quarters,  of  threats  which  yoo 
had  uttered  of  exposing  us  in  the  House  of 
Commons  (which,  if  they  ever  escaped  yra, 
might  be  excused  as  a  hasty  expression  of  irri- 
tationX  There  was  the  pamphlet  upon  the 
Benchers  of  the  Inns  of  Court  (which,  I  be- 
lieve, is  yours),  which  certainly  was  not  ex« 
pressed  m  a  friendly  spirit ;  and  there  was  the 
mterview  which  I  had  with  you  at  the  Aflie- 
nseum  on  the  subject  of  Christie's  proposed 
motion,  which  contributed  to  increaae  my  un- 
favourable impression. 

"  With  all  this  upon  my  mind,  I  was  called 
upon  by  the  benchers  to  conduct  their  case  on 
the  death  of  Sir  Charles  WetherelL  I  coosU 
dered  the  two  questions,  as  to  whether  you 
ought  to  be  admitted  to  the  Bench,  and  whe- 
ther the  judges  had  the  power  to  comipel  us  to 
admit  you,  as  essentially  distinct ;  ana  that  it 
would  not  be  in  consistent  with  my  character  as 
your  seconder  to  struggle  strongly  against  the 
admission  of  a  power  to  impose  any  member 
upon  us.  Talfourd  had  thought  it  right  to 
make  a  handle  of  my  support  of  ^ou  as  a  sort 
of  ttr^wauntwm  ad  nominem^  and  m  anawering 
it  I  felt  that  I  could  not  better  disarm  its  force 
than  by  the  emphatic  distinction  which  I  made 
between  your  original  and  yotu-  i>re8ent  posi- 
tion.   What  I  then  expressed,  I  sincerely  felt; 


planation,  for  we  find  in  the  appendix  to  because,  after  what  has  occurrwi.  I  cannot  think 
the  pamphlet,   (No.  4,  p.  163,)   a    letter  I  that  the  comfort  and  harmony  of  the  Bench 
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woM  b6  promolecl  by  jowr  introduetioii 
unongtt  HI.  I  do  most  waoerdy  regret  tkis 
itate  of  things.  If  I  have  anj  penoaal  feel- 
ings upon  the  subjoct,  thef  aire  in  your  favour. 
I  consider  your  character  as  perfectly  unexcep- 
tkmable,  as  I  did  the  moment  I  fek  pleasure 
in  leeonding  yonr  nooBttation ;  bat  I  could 
BOt  permit  Uie  course  I  have  pursued  to  be 
subject  to  misconstruction ;  and  I  have  there- 
fore endeavoured  to  explmn  to  you  my  real 
sentimeats,  which,  although  they  may  not  be 
perfectly  satisfactory  to  you,  will,  I  trust,  ra- 
neve  me  fit>m  the  charge  of  inconsistency,  and 
will  serve  to  assure  you  that,  though  tempora- 
rily annoyed  at  some  passages  of  your  conduct, 
I  hare  the  same  kind  disposition  towards  you 
which  I  had  from  the  first,  and  the  same  regret 
that  you  should  be  placed  in  so  very  painful  a 
situation. 

"  Believe  me,  dear  Hay  ward, 

"  Yours  very  sincerely, 
"Fred.  Thesiger.'* 

After  m  assurance  that  Sir  F.  Thesiger 
was  mistaken  as  to  each  of  his  supposed 
causes  of  dissatisfaction,  Mr.  Hay  ward  con- 
chides  his  pamphlet  as  follows : — 

'*  If  petty  grievances  are  to  be  treasured  up 
in  diis  manner,  the  very  leaist  the  unconscious 
offender  is  entitled  to,  is  to  be  informed  when 
the  cup  is  full.  Why,  when  I  wrote  to  Sir  F. 
Tliesiger  to  ask  whether  I  might  state  on  his 
authority  ^at  he  had  seconded  me,  was  I  not 
informed  that  I  might  mention  the  fact,  but 
must  no  longer  infer  from  it  (or  act  upon  the 
supposition)  that  he  was  my  friend  ? 

"  With  ail  this  upon  his  mind  (that  is,  with 
a  pereonal  feeling  against  me  which  formed  an 
aaditional  ground  for  his  declining  the  case,) 
be  proceeded  to  consider  the  call  made  upon 
him  by  the  benchers.  The  distinction  he 
draws  between  the  question  it  was,  and  the 
question  it  was  not,  consistent  with  his  cha- 
racter of  seconder  to  support  (thus  admitting 
that  this  character  does  impose  some  restrict 
tioa)  may  be  logically  just ;  but,  in  the  first 
pUce,  he  did  not  abide  by  it ;  and,  in  the  se- 
cond place,  it  would  not  strike  the  minority  of 
pmms,  who  hear  simply  that  a  man  of  Sir 
F.  Theaiger's  professional  eminence  has,  from 
being  my  supporter,  become  my  leading  oppo- 
neoL  The  bencher  who  was  first  appointed  to 
leptact  Sir  Charles  Wetherell,  declined. 

"  Mr.  Seijeant  Talfourd's  argument  (ante, 
93}  is  incornBctly  described  as  an  argumentum 
ed  hommem.  lie  was  simply  contending  that 
the  r^ectioD  in  the  first  instance  was  not  the 
act  of  the  Bench,  and  it  is  no  answer  to  say 
that  an  ex  post  facto  disqualification  has  been 
created  by  my  questioning  the  absolute  nature 
of  their  authority.  Su:  Y.  Thesiger  knew  very 
well  that  the  xnam  object  4if  my  appeal  was  to 
protect  my  hoaoor;  and  his  '  comfort  and, 
httmonr '  doctrine  might  have  been  spared  ^ 
I  again  became  a  cancuaate.  It  does  not  come 
jpugkoSXj  from  ooe  who  knew»  when  he  vo- 
i  to  become  my  aeoonder,  that  there 


was  -an  op^sidoa  to  encounter;  and  it  is  a 
doubtful  doctrine  at  the  best.  Comfort  and 
harmony  may  be  desireble  things  in  such  a 
body,  but  justice  and  fair  dealing,  with  the 
public  and  professional  confidence  inspired  by 
lihem,  are  s^l  more  so  :  and  even  comfoit  and 
tiarmony  are  best  prieserved  by  never  sudBTertng 
personal  feelings  or  private  considerations  of 
any  sort  to  interfere  with  the  public  trusts  and 
real  porposes  of  the  institution.'' 

The  only  practical  reealt  arisiog  irom  the 

diflcosnon  of  this  case  and  the  £cision  of 

the  judges  thereupon,  was  a  resolution  of 

the  Benchera  of  the  Inner  Tempk,  in  Hikry 

Term,  1847,  which  is  said  to  have  been 

unaniraoualy  come  to,  **  That  in  future  no 

one  shall  be  elected  to  the  Bench  of  the 

Inner  Temple,  unless  he  obtain  the  votes  of 

the  majority  of  the  existing  Bouchers,  and 

that  fawr  black  balls  shall  be  sufficient  to 

exclude."     How  far  this  resolution  can  be 

fairly  considered  a  substantial  compliance 

with  what  the  judges  so  strongly  recom- 

,  mended,  we  shall  take  an  early  opportunity 

I  of  considering,  and  shall  now  only  add  that 

I  we  fear,  in  whatever  light  it  may  be  viewed, 

I  Mr.  Havward's  case  and  its  incidents  can- 

I  not  be  deemed  to  reflect  additional  lustre 

I  on  the  benchers,  or  to  endtie  the  oonsti- 

I  tution  and  government  of  the  Inns  of  Court 

I  to  increased  respect  finom  the  profession  or 

the  public. 


NOTES  ON  EQUITY. 

PRIVILEGED   COMMUNICATIONS   OF   A 
CUENT. 

Decisions  rehiting  to  the  disclosures 
which  as  well  the  parties  in  a  stnt,  as  their 
solicitors,  are  compellable  to  make,  are  of 
great  practical  importance  to  the  profession ; 
and  we  have,  therefore,  to  call  the  attention 
of  our  readers  to  a  recent  decision  of  Yiee- 
Ohancellor  Knight  Bruce,"  relating  to  the 
disclosures  whicn  a  client  is  compellable  to 
make* 

Upon  a  question  of  title  between  vendor 
and  purahaaer,  it  was  held  that  the  vendor 
was  sot  compeUable,  at  the  instanee  of  the 
purchaser,  to  state  his  motive  for  making  a 
certain  i^ipointment,  or  to  disclose  confi- 
dential communications  made  by  him  to  his 
solicitor  and  coonsd  respecting  the  pro- 
perty^  although  such  communications  were 
made  nerely  on  behalf  4g&  the  oonsultiiig 
person  noi^yy  aad  treie  not  made  during  a 


*  hearse  r,  Pearse,  1  Be  Gez  k  Smale,  p.  19. 
These  Teporta  are  in  contfaniation  of  Mr. 
Collytt'a  Bapofts  of  the  I>6cniona  in  Vtce- 
ChanoflSar  uight  Bmoa^a  Oonft. 
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suit,  during  a  dispute,  or  after  the  threat  of 
a  suit. 

It  is  well  known  that  a  solicitor  cannot 
be  required  to  disclose  the  communications 
made  to  him  by  his  client,  and  it  seems 
also  that  the  cuent  is  not  compellable  to 
disclose  anj  confidential  communication  be- 
tween him  and*  his  soHcitor  or  counsel  which 
his  solicitor  or  counsel  would  be  privOeged 
in  refusing  to  disclose. 

In  the  course  of  his  judgment,  the  Vice- 
Chancellor  said, 

"  That  cases  laid  before  counsel  on  behalf  of 
a  client  stand  upon  the  same  footing  as  olher 
professional  communicaii^ns  from  the  client  to 
the  couDsel  or  solicitor,  or  to  either  of  them ; 
and  that,  as  far  as  any  discovery  by  the  solicitor 
or  counsel  is  concerned,  the  question  of  the 
existence  or  non-existence  of  any  suit,  claim, 
or  dispute,  is  immaterial,  the  law  providing  for 
the  client's  protection  in  each  state  of  circum- 
stances, and  in  each  equally." 

Cromaek  v.  Heathcote,^  his  honour  said, 
was  now  universally  acceded  to,  and  the 
doctrine  of  this  court  was  correctly  stated 
by  Lord  Lyndhurst,  in  Herring  v.  Clobery,^ 
when  he  said — 

"  I  lay  down  this  rul'5  wiih  reference  to  this 
cause,  that,  where  an  attorney  is  employed  by 
a  client  professionally  to  transact  professional 
business,  all  the  communications  that  pass  be- 
tween the  client  and  the  attorney,  in  the  course 
and  for  the  purpose  of  that  business,  are  privi- 
leged communications ;  and  that  the  privilege 
is  the  privilege  of  the  client,  and  not  of  the  at- 
torney." 

Whether  laying  or  not  laying  stress  on 
the  observations  made  by  the  fate  Lord  Chief 
Baron  in  Knight  v.  Lord  Waterford^  the 
Vice-chancellor  said. 


honest  man,  so  changing  his  situatbn,  might 
communicate  a  fact,  appearing  to  him  to 
have  no  connexion  with  the  case,  and  yet  the 
whole  title  of  his  former  client  might  depend 
on  it.  Though  Sir  John  Strange's  opinion 
was,  that  an  attorney  might  if  he  pleased,  give 
evidence  of  his  client's  secrets,  I  take  it  to  be 
clear,  that  no  court  would  permit  lum  to  give 
such  evidence,  or  would  have  any  difficulty,  if 
a  solicitor,  voluntarily  changing  his  situation, 
was,  in  his  new  character,  proceeding  to  com- 
municate a  material  fact.  A  short  way  of 
preventing  him  would  be  by  striking  him  off 

Again,  said  the  Vice- Chancellor, 
"  The  client  is  certainly  exempted  from  lia- 
bility to  discover  communications  betvreen 
himself  and  his  counsel  or  solicitor,  after 
Utigation  commenced,  or  after  the  commence- 
ment of  a  dispute  ending  in  litigation ;  at 
least,  if  they  relate  to  the  dispute  or  matter  in 
dispute.  Upon  this  I  need  scarcely  refer  to  a 
class  of  authorities  to  which  Hugket  r.  fiti- 
dulph  ;f  Nias  v.  Northern  and  Eastern  Rail- 
way Company  :9  before  the  present  Lord 
Chancellor  in  his  former  chancellorship,  and 
Holmes  v.  Baddeley,^  decided  by  Lord  Lynd- 
hurst, belong. 

"  But  what,  for  the  purpose  of  discovery,  is 
the  distinction  in  point  of  reason,  or  principle, 
or  justice,  or  convenience,  between  such  com- 
munications and  those  which  differ  from  them 
only  in  this,  that  they  precede  instead  of  fol- 
lowing the  actual  arising,  not  of  a  cause  for 
dispute,  but  of  a  dispute,  I  have  never  been 
able  to  perceive." 

The  Vice-Chancellor  further  sud : 

"A  man  is  in  possession  of  an  estate  as 
owner,  he  is  not  under  any  fiduciary  obligation, 
he  finds  a  flaw  in  his  title,  which  it  is  not,  in 
point  of  law  or  equity,  his  duty  to  disclose  to 
any  person ;  he  bel  eves  that  the  flaw  or  sup- 
posed defect  is  not  known  to  the  only  person 
who,  if  it  is  a  defect,  is  entitled  to  take  advan- 
tage of  it,  but  that  this  person  may  probably 
or  possibly  soon  hear  of  it,  rjad  then  institute 
a  suit  or  make  a  claim .    Under  this  appreheo- 


client  and  that  of  his  counsel  gion  he  consults  a  solicitor,  and  through  the 

solicitor  lays  a  case  before  counsel  on  the  sub- 
ject, and  receives  his  opinion.      Some  time  af- 


''1  confess  myself  at  a  loss  to  perceive 
any  substantial  difference  in  point  of  reason, 
or  principle,  or  convenience,  between  the  lia- 
bility of  the  client  and  that  of  his  counsel ' 
or  solicitor  to  disclose  the  cUent's  com- 
munications made  in  confidence  profession- 
ally to  either.  True,  the  client  is  or  may  ten^ds  the  apprehended  advert  becomes 
be  compellable  to  disclose  all  that,  before  he  I  ^n  actual  adversary,  for  coming  to  the  know- 
consulted  the  counsel  or  solicitor,  he  knew,|iedge  of  the  defect  or  supposed  flaw  in  the 
beheved,  or  had  seen  or  heard ;  but  the  ques- ,  tiji^^  he  makes  a  claim,  and,  &ter  a  preliminary 
tion  IS  not,  I  apprehend,  one  as  to  the  greater  correspondenc^  commences  a  suit  in  equity  to 
or  less  probabilities  of  more  or  less  dannage.  enforce  it;  but  between  the  commencement  of 

the  correspondence  and  the  actual  institution 


The  question  is,  I  suppose,  one  of  principle, 
one  that  oup^ht  to  be  decided  accoroing  to  the 
rules  of  junsprudence ;  nor  is  the  exemption 
of  the  solicitor  or  counsel  from  compulsory 
discovery  confined  to  advice  given  or  opinions 
stated.  It  extends  to  facts  communicated  by 
She  client  Lord  Eldon  has  said:*— -'The 
case    might    easily    be    put,    that    a   most 


^  2  Brod.  and  Btng.  4.  •  «  1  PhiU.  91. 
*  2  Y.  &  C.  40,  41.    •  19  Ve^  267. 


of  the  suit,  the  man  in  possession  again  con- 
sults a  solicitor,  and  throufi^h  him  again  lays  a 
case  before  counsel.  According  to  the  re- 
spondent's argument  before  me  on  this  occa- 
sion, the  defendant,  in  the  instance  that  I  have 
supposed,  is  as  clearly  bound  to  disclose  the 
first  consultation  and  the  first  case,  as  he  is 


f  4  Ross.  190.  s  3  Myl.  9c  Ch.  355. 

^  1  Phill.  476. 
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clearly  exempted  from  (Recovering  the  second 
CQDflaltation  and  the  second  case.  I  have,  I 
repeat,  yti  to  learn  that  such  a  distinction  has 
any  fomidation  in  reason  or  convenience." 

The  disGOveiy,  and  vindication,  and  es- 
tablishment of  truth,  are  main  purposes 
certainlj  of  the  elistenoe  of  courts  of  jus- 
tice: 

"Still  (said  his  Honour,)  the  obtaining 
of  those  objects,  which  however  valuable  and 
important,  cannot  be  usefully  pursued  without 
moderation,  cannot  be  either  usefully  or  cre- 
ditably pursued  unfairly,  or  gained  by  unfair 
means,  not  every  channel  is  or  ought  to  be 
open  to  them.  The  practical  inefficiency  of 
torture  is  not,  I  suppose,  the  most  weighty 
objection  to  that  mode  of  examination,  nor 
probably  would  the  purpose  of  the  mere  dis- 
closure of  truth  have  been  otherwise  than  ad- 
vanced by  a  refusal  on  the  part  of  the  Lord 
Chancellor  in  1815  to  act  against  the  solicitor, 
who,  in  tbe  cause  between  Lord  Cholmondeley 
and  Lord  Clinton,  had  acted  or  proposed  to 
act,  in  the  manner  which  Lord  Eldon  thought 
it  right  to  prohibit.  Truth,  like  all  other  good 
things,  may  be  loved  unwisely — may  be  pur- 
sued too  keenly —may  cost  too  much.  And| 
surelj  the  meanness  and  the  mischief  of  pry- 
injSf  mto  a  man's  confidential  consultations 
with  his  legal  adviser,  the  general  evil  of  in- 
insiog  reserve,  ai^d  dissimulation,  uneasiness, 
and  suspicion  and  fear  into  those  communica- 
tions which  oiust  take  place,  and  which  uoless 
in  a  condition  of  perfect  security,  must  take 
place  uselessly  or  worse,  are  too  great  a  price 
to  pay  for  truth  itself." 


RIGHT  TO  RECOVER  ON  A  LOST 
BILL  OF  EXCHANGE. 


A  QUESTION  was  discussed  and  deter- 
mined in  a  case  very  recently  reported,^ 
vhich  has  probably  on  some  occasion  en- 
^iged  the  attention  of  almost  every  profes- 
sional man  with  clients  engaged  in  trade  or 
oommerce,  viz.,  whether  the  payee  of  a  bill 
of  exdiange  who  loses  the  instrument  be- 
fore it  comes  to  maturity,  and  is  therefore 
ontble  to  produce  it,  is  entitled  to  recover 
igunst  the  acceptor  ?  In  the  case  referred 
to  the  point  arose  upon  the  pleadings.  The 
plaintiff  saed  as  the  drawer  of  a  bill  payable 
to  his  own  order,  and  accepted  by  the  de- 
fendant. The  defendant  pleaded,  that  afler 
icoepCaace  and  before  action,  the  pUintiff 
lost  the  bill,  that  it  remained  lost,  and  that 
the  plaintiff  was  not,  at  the  time  the  suit 


»  Uammz  y.  Crowe,  1  Ezch.  R.  167.  It  may 
be  observed  that  the  Exchequer  Reports  are  a 
new  series  in  continnation  of  Meeson  and 
Wdshy^a  Reports. 


commenced  or  the  plea  was  pleaded,  the 
holder  or  possessed  of  the  bill.  The  plain- 
tiff, by  his  rephcation,  admitted  the  facts 
stated  in  the  plea,  but  added  that  he  was 
the  holder  of  the  bill  until  the  loss ;  that 
the  bill  was  not  indorsed  by  him,  or  trans- 
ferrable  by  delivery,  or  capable  of  being  put 
in  suit  or  enforced  by  any  other  person 
than  the  plaintiff;  ana  that  the  defendant 
had  notice  of  the  premises  before  and  at  the 
commencement  of  the  suit.  To  this  repli- 
cation the  defendant  demurred,  and  the 
substantial  question  argued  was,  whether, 
upon  the  facts  stated  in  the  pleadings,  the 
plaintiff  was  entitled  to  recover  ? 

The  plaintiff's  counsel  submitted,  that 
the  general  rule,  founded  on  the  custom  of 
merchants,  was,  that  the  holder  of  a  bill 
should  present  the  instrument  at  its  matu- 
rity to  the  acceptor,  demand  the  amount, 
and,  upon  receipt  of  the  money,  deliver  up 
the  bill ;  but  that  to  one  who  should  refuse 
or  be  unable  to  produce  the  bill,  the  ac- 
ceptor is  not  bound  to  pay  the  amount,  for 
that  he  is  entitled  upon  such  payment  to 
the  possession  of  the  instrument  for  his  own 
security,  as  a  voucher  and  discharge  in  ac- 
count with  the  drawer.  The  authority 
chiefly  reUed  upon  in  support  of  this  view 
was  a  case  of  Hansard  v.  Robinson,^  in 
which  the  late  Lord  Tenterden  is  reported 
to  have  laid  it  dovrn,  "  that  if,  upon  an  offer 
of  payment,  the  holder  should  refuse  to  de- 
liver up  the  billy  the  acceptor  might  retract 
his  offer  or  retain  his  money  ;*'  for  that  the 
holder  had  no  right  by  his  own  neghgence 
or  misfortune  to  cast  a  burthen  on  the  ac- 
ceptor by  compelling  him  to  pay  a  bill  which 
the  former  could  not  give  up.  The  plain- 
tiff's counsel  admitted  the  general  rule  of 
law  to  be  as  laid  down  by  Lord  Tenderden 
in  the  case  cited,  but  contended  that  cases 
were  excepted  from  its  operation  in  which 
the  plaintiff's  inabihty  to  detiver  up  the  bill , 
resulted  from  his  having  lost  it  whust  it  re- 
mained payable  to  his  own  order  and  was 
not  indorsed.  The  authority  chiefly  retied 
upon  in  support  of  this  proposition  was  the 
case  of  Rolt  v.  WaUon,^  where  it  was  held 
by  the  Common  Pleas,  that  the  acceptance 
of  a  lost  bill  not  indorsed  was  not  a  defence 
to  an  action  for  the  price  of  goods,  for  which 
the  bill  had  been  accepted. 

The  court,  afler  taking  time  to  consider 
its  judgment,  was  of  opinion  that  the  de- 
cision in  HoMord  v.  Bohimon,  in  which  all 
the  previous  cases  were  broudbt  under  the 
consideration  of  the  Court  of  ning's  Bench, 


<"  7  B.  &  Cres.  90. 


4  Bing.  373. 
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gaverodl  the  pf  esest  caae.  That  ease  over- 
Tuled  those  sopportiDg  the  exeepdon  now 
coDtcnded  fyr  by  the  ptoitiff's  counsel,  and 
established  the  rule  that,  by  the  custom  of 
merchnntSi  the  aeceptor  of  a  negotiable  bfll 
was  not  bound  to  pay,  unless  the  party  de- 
manding payment  produced  and  offered  to 
deliver  up  the  instrument  itself.  This  court 
now  considered  the  rule  as  kid  down  in 
Hansard  v.  Robinson  was  correct^  and  as 
the  bill  accepted  by  the  defendant  was  ne- 
gotiable, and  the  plaintiff  by  reason  of  his 
loss  of  it  was  unable  to  produce  it  to  the 
defendant,  the  court  held,  that  the  defend- 
ant could  not  by  the  law  of  merchants  be 
compelled  to  pay  the  amount.  Upon  diese 
grounds,  judgment  was  entered  for  the  de- 
fendant on  the  demurrer. 

Two  of  the  three  courts  of  law  havhig 
pronounced  concurrent  judgments  on  this 
question,   it  may  now   be    considered    as 
settled,  and  the  obligation  on  a  party  who  i 
has  lost  a  bill  to  give  the  acceptor  who  is 
willing  to  pay  the  amount  a  satisfectory  in- 1 
demnity  against  being  called  upon  to  pay 
the  lost  bill  a  second  time,  is  established 
beyond  doubt.     The  question,  however,  re- , 
mains,  whether  upon  the  tender  or  offer  of 
an  indemnity  which  a  reasonable  man  would ! 
consider  satisfactory,  the  acceptor  can   be 
compelled  by  any  form  of  proceeding  to  pay  i 
the  amount  of  a  bill  which  the  party  de- , 
manding  payment  cannot  produce?     The  I 
importance  of  this  question  i»  evident,  and 
it  will  be  surprising  if  the  extensive  use  of 
n^otiable  instruments  does  not  soon  suggest 
the  necessity  of  having  it  answered  by  some  | 
of  our  legal  tribunals.  I 
— - . I 

ANNUAL  REPORT  OF  COMMIS-        j 
SIONERS  IN  LUNACY.  < 

(PUBSUANT  TO  THE  ACT  8  &  9  X^CT.  C.  100, 

8.  88.) 
Orehredy  by  the  House  of  Commoms,    to  be 

Printed,  l&tk  December y  1847. 

To  the  Right  HoBourable  the  Lord  Chancellor, 

&c.  &c.  &c. 

30th  June,  1847. 
Th«   Commissioners  in  Lunacy  have  the 
honour  to  submit  to  the  Lord  Chancellor,  pur- 
suant to  the  88th  section  of  the  Act  8  &  9  Vict  | 
c.  lOO,  the  annexed  statememt,  containing  a  fist  j 
of  the  various  couAty  asylums,  hoapitala  and  j 
licensed  houses  receiving  lunatics  in  England 
and  Wales,  together  with  the  number  of  insane 
patients  resi&nt  therein  at  the  visit  of  the 
commissioners. 

Ob  makinfc  their  last  Annual  Report  to  the 
Lord  Chancellor,  on  the  30th  June,  1846,  the 


coBimissioncrs  iatimated  an  iatotion,  as  soon 
as  practicable  after  the  first  year  of  their  laboan 
should  have  temuBated,  and  they  should  hasre 
obtained  asapler  materials,  to  make  a  mon 
minute  report  of  all  such  matters  coming  under 
their  cognizance  as  they  should  consider  worthy 
of  especial  notice. 

Many  cireumstaneas  beyond  the  contrsl  sf 
the  commissioners  conspired  to  prevent  thw 
making  this  further  or  minute  report  as  early 
as  they  had  contemplated.  They  were  desirous 
that  it  should  include  aD  material  facts  rehting 
to  the  existing  state  of  lunacy  and  lunatic 
asylums ;  and  for  this  purpose  they  had  to  seek 
and  await  information  on  several  pointt  from 
various  parties.  Amongst  other  things,  they 
endeavoured  to  obtain  accurate  returns  from 
an  the  unions  and  parishes  in  the  kingdom,  of 
the  number  of  their  lunatic  poor.  These  nim- 
bers,  which  had  previously  been  in  some  de. 
gree  the  subject  of  estimate  only,  the  comnns- 
sioners  have  now  obtained ;  but  the  endeavour 
to  obtain  them  involved  an  extensive  and  most 
protracted  correspondence  with  the  officers  of 
a]l  the  various  unions  and  parishes,  from  whom 
alone  the  information  could  be  deriwd. 

The  commissioners  were  also  desirtms  af 
ascertaining  the  medical  treatment  now  in  use 
in  all  the  principal  receptacles  for  lunatics  hi 
England,  in  order  that  the  same  might  be  made 
public,  for  the  benefit  of  all  persons  interested 
in  the  alleviation  of  insanity. 

To  obtain  this  information,  it  was  necessary 
to  issue  various  questions  to  the  several  super- 
intendents and  medical  officers  of  aH  rao« 
establishments,  and  to  await  their  answers, 
some  of  which  have  been  only  recently,  al- 
though all  were  eventually  freely  given;  and 
these  answers  now  form,  as  the  commissioners 
are  disposed  to  think,  a  vafaiabk  body  of  ia- 
formation  on  the  subject  to  which  they  relate. 

Other  circumstances  were  from  time  to  time 
occurring,  and  facts  of  various  kinds  were 
made  known;  all  which  the  commissioners 
wished  to  embrace  in  their  report,  either  be- 
cause they  were,  apart  from  the  general  snbje^ 
intrinsically  important,  or  because  they  tended 
to  iOustrate  or  render  more  accurate  the  state- 
ments or  computations  which  they  tbougkt  it 
expedient  to  enter  into.  The  whole  informa- 
tion thus  obtained  is  now  embodied  in  the 
"  Further  Report,"  very  recently  submitted  to 
your  lordship  by  the  commissioners,  and  aa 
that  report  carries  down  the  state  of  lunacy  and 
lunatic  establishments  almost  to  the  preseat 
time,  it  appears  to  the  commissioners  necessary 
merely  to  refer  to  it  on  the  present  occasion,  as 
contahnng  aQ  the  fiscts  which  they  should 
otherwise  have  thought  it  their  duty  to  bring 
before  your  notice  in  this  (their  Seccmd  An- 
nual) Report. 

On  behalf  of  the  Comousaio^era* 
(Signed)  Ashlby,  Chairman, 

Rrport  to  the  Lord  Chancellor,  under  the 
8  &  9  Vict  c.  100,  s.  88,  of  the  number  oi 
Visits  Made,  the  number  o£  Patients  Seefif 
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and  the  ntunber  of  Mfles  TWv«lled  by  tbe 

several.  Commission  era  in  Lunacy,  durinf( 
the  six  months  ending  ontiie  4th  of  August, 
1847. 


Dr.  Torner  .  .  •  , 
Dr.  J.  R.  Hume  •  . 
Dr,  J.  C.  Prichard .  . 
B.  W.  Procter,  Esq,  . 
J.W.Mylne,Esq.  . 
W.C.Campbell,  Esq 


Visito 

Patients 

Made. 

Sieen. 

167 

8,270 

107 

2,079 

122 

6,723 

93 

8.267 

13a 

3,319 

165 

9,939 

Miles 

Travelled. 


3,877 
3,288 

3,15> 
3,265 
4,484 
2,79a 


R.  W.  S.  LuT\viDGE,  Secretary, 

fThe  list  of  Lunatic  Asylums,  &c.,  is  omit- 
ted as  nnneoesaary  and  of  great  length.] 


VISITS  TO  THE  OLD  LA>VTERS. 

THE  LATE   MR.  TIDD's  PUPILS. 

Wb  have  been  fa\roured  with  the  perusal  of 
some  cuiious  statements  regarding  the  pupils 
of  the  Tenerable  Mr.  Tidd,  which  show  the 
gveat  esteem  in  which  he  waa  held  by  the  pro- 
fession. The  late  and  present  Lord  Chancellor, 
the  Lord  Chief  Justice  of  England,  and  are- 
ceot  Lord  Chaocellor  of  Irelaml,  with  seTeral 
learned  judges,  will  be  foand  in  the  illustrioas 
roH 

la  1785,  tbe  well-knowD  '*  Sam.  Marryat'* 
entered  as  a  pupil,  and  continned  a  year.  Here 
he  laid  the  foundation  for  those  **  Cauaes  which 
produce  Effiscta,"  indulging  hia  taste  for  law 
books,  and  eschewing  all  others. 

In  1786,  Mr.  Read^  entered  and  continued 
his  studies  for  two  yens,  Dreparatoiy  to  that 
large  practice    as  a  junior  whicn  be  afterwards 


Next  came,  in  Nor.  1797>  John  Singleton 
Copley,  and  devoted  a  year  to  special  plead- 
ing. His  splendid  course  as  an  advocate,  a 
judge,  and  tnrice  Lord  Chancellor,  history  wil 
record.. 

In  June,  1801,  we  select  the  present  Lord 
High  Chancellor,  Charles  Christopher  Pepys • 
He  remained  for  t«M>  years  with  Mr.  Udd. 

Thei)  came,  in  Baster  Term,  1802,  the  die* 
tinguisbed  Chief  of  the  Qaeeo's  Bench, 
Thomas  Denman. 

And  in  January,  1804,  **  plain  "  John  Camp- 
bell, who  pursued  his  learned  course  for  three 
years. 

In  ISOS.  W8  find  the  names  of  Henry 
William  Tancrad  and  John  James  Wilkinson, 
each  of  whom  remained  two  years.  To  the 
latter  we  are  indebted  for  many  valuable  works* 
For  the  Opera  of  the  other  learned  gentleman 
we  refer  to  Sir  G.  Rose. 

In  April,  1806,  came  Mr.  (afterwards 
Justice)  Coltman,  who  devoted  two  years  to 
chamber  practice. 

In  1307,  we  notice  Mr.  (now  Commissbner) 
Shepherd. 

In  1809,  Mr.  (afterwards  Commissioner) 
Law,  who  continned  three  years. 

In  1810,  Oct.  27,  Thomas  Joshua  Piatt,  now 
Mr.  Baron  Piatt,  commenced  his  legal  studies, 
and  remained  whh  his  venerable  preceptor  two 
years. 


In  1789»  we  find  the  name  of  Samuel  Corny n, 
who  prolonged  his  stay  for  five  years,  and 
doobUesa  prepared  the  materials  for  the  useful 
wodu  which  he  afterwards  compiled. 

Iq  1792,  Randall  Jackaon,  well  known  for 
many  years  in  Eaat  India  business,  studied  for 
a  year. 

In  1794»  the  name  of  William  Eliaa  (after- 
wards Mr.  Justice)  Taunton  occurs :  he  re- 
mained two  years. 

During  tns  same  vear  we  notice  the  cele- 
brated Mr.  (afterwaras  Sir  James)  Mackintosh 
A  year  was  all  he  eonld  spare  to  special 
pleading. 

In  1796,  we  find  the  name  of  Joseph  Chitty, 
vho  studied  for  two  yean,  and  prepared  faim- 
8elf  to  rival  his  master  in  the  number  of  his 
impils,  and  alill  more  in  the  number  of  his 
ugal  works. 

Pram  the  memoranda  <if  1797  n^  extract  the 
names  of  two  learned  Serjeants,  viz.,  Robert 
Heniy  PeckwbU  and  Edward  Viinivina  Lawea. 
Tbe  tormer  continued  tfane»  and  die  latter  no 
less  than  fire  years.  Both  of  these  difi^mtaiies 
were  distinguished  for  their  solid  attainments. 


HILARY  TERM  EXAMINATION. 

The  Examiners  have  appointed  Monday,  the 
24th  inst.,  ^t  half-past  nine  in  the  forenoon,  at 
the  Hall  of  the  Incorporated  Law  Society,  in 
Chancery  Lane,  to  proceed  on  the  examination 
which  will  commence  at  10  o'clock  precisely. 

The  articles  of  clerkship  and  assignments,  if 
any,  with  answers  to  the  questions  as  to  due 
service,  acoording  to  the  regulations  approved 
by  the  judges,  must  be  left  with  the  Secretary, 
on  or  before  Tuesday  the  ISth  instant. 

Where  the  articles  have  not  expired,  but 
will  expire  during  the  Term,  the  candidate  may 
be  examined  conditionally,  but  the  articles  must 
be  left  within  the  first  seven  days  of  Term,  and 
answers  up  to  that  time. 

A  paper  of  questions  will  be  delivered  to  each 
candidate,  containing  questions  to  be  answered 
in  Writing,  classed  under  the  several  heads  of 
—  1.  Preliminary.  2.  Common  and  Statute 
Law,  and  Practice  of  the  Courts.  3.  Convey- 
ancing.   4.  Equity,  and  Practice  of  the  Courts. 

5.  Bankruptcy,  and  Practice  of  the  Courts. 

6.  Criminad  Law,  and  Proceedings  before  Jus- 
tices of  the  Peace. 

Each  candidate  is  required  to  answer  oH  the 
Preliminary  Questions  (No.  1.) ;  and  it  is  ex- 
pected that  he  should  answer  in  three  or  more 
of  the  heads  of  inquiry, — Common  Law  ami 
Equity  being  two  thereof. 


2$B  Admi$9wn  of  Attornejfi.-^Renewal  of  Attorney^  Cert^cattt. 

APPLICATIONS  FOR  ADMISSION  AS  ATTORNEYS,* 

in  Hilary  Term',  purstuimt  to  Jt$dffes*  Orders, 


Cl«tni*i  Vmc). 


CUrks*  Names  and  Addresses. 


Bunidge,  Arthur,  Albert  Terrace,  Yeovil  and 

-    Bradford 

Bvam,  Joseph  Davies,  Bristol 
Clabon,  Edward,  76,  Mark  Lane     . 
Campbell,    William    Knight,    Birmingham; 

and  Craig's  Conrt 
Husband,  Sydney    Otway,    East  Moulsey; 

Wem;  Lower  Calthorpe  Street;    Mitre 

Court  Chambers ;  and  Brompton    . 
Shaen,  William,  137,  Cheapside 
Walker,  William,  15,  Ranelagh  Grove,  Pirn- 

lico 


7b  whom  articled  or  assigned, 

Thomas  Lyon,  Yeo\'il 
I.  B.  Grinaon,  Bristol 
I.  M.  Clabon,  West  Mailing 

John  Wadsworth,  Nottingham 


T.  D.  Browne,  Wem 

Henry  Ashurst,  Cheapside 

William  Bartholomew,   Gray's-Inn  Place ;  R. 

H.  Witty,  Essex  Street;  Edward  Strick, 

Doughty  Street. 

On  the  last  Day  of  Hilary  Term,  pursuant  to  Judged  Order. 


8,  Frederick,  93,   Kennington    Street, 
iresford  Street,  Surrey 


Low,  Wimpole  Street;  M.  Shcar- 
delp 


WiUiam  F. 
man,  John  Street,  Adelphi. 


APPLICATIONS  FOR  TAKING  OUT  AND 
RENEWAL  OF  ATTORNEYS*  CER- 
TIFICATES. 
Last  day  of  Hilary   Term,  1848. 

% 

euttn'i  Vencfi. 

Browne,  John  Holt,  Hey  House,  near  Bury; 
and  Bolton-le-Moors 

Brown,  Edward  Cromwell,  East  Retford 

Cutten,  Charles   Edward,  Borough  Road, 
Southwark 

Gwillim,  James  Sheward,  Marlborough 

Hodgetts,  Thomas,  2,  Charles  Cottage,  Old 
Kent  Iu>ad,  Surrey 

Hardy,    Edward  Webb,  13,  Dean  Street, 
Westminster ;  and  219  and  4,  High  Holborn 

Jones,  John,  Liverpool 

Johnson,  John  Fortin,  9,  Brook  Street^  Lam 
beth ;  and  Walcot  Square 

Lane,  Theophilus,  Hereford 

Mather,  John,  Manchester ;  and  Liverpool 

Smedley,  John  Benjamin,  34,  Charles  Street, 
City  Roaa;  and  Harpur  Street 

Smith,  Joseph,  14,  Globe  Road,  Mile  End 
Road;  Bury  Street;  and  Gravesend 

Tench,  James,  Dudley 

To  a  Judge  at  Chambers,  on  the  1st  day  of 
February,  1848. 

Attwood,  Richard,  Fareham 

Bouts,  Charles,  9,  Rodney  Buildings,  Old 
Kent  Road ;  and  Winchester 

Brooks,  John,  39,  Great  James  Street,  Bed- 
ford Row 

Bell,  Richard,  3,  Park  place,  Loughborough 
Road,  Brixton 

Carter,  Fredk.  Roger,  Exeter ;  and  Heavitree 

Chivera,  Charles  Trigg,  Cromer  Street 

Cooper,  William,  17,  Howland  Street,  Fitz- 
roy  Square 


Creswell,  Joseph,  Belvidere  Road,  Lunbeth; 
and  Folkestone 

Down,  James  Dundas,  14,  York  Place,  City 
Road ;  and  Southampton 
Edwards,  James,  Totness ;  and  Riverford 
Evermgham,  Henry,  the  Younger,  39,  Uni- 
versity street ;  and  Devizes 

Falkner,  John  Stringer,  13,  Camden  Ter- 
race, Camden   Town;   Bernard  Street;  and 
Upper  Gower  Street 
Fiske,  Edward  Brown,  Beccles 
Grylls,  Humphry  Millett,  Helston 
Hick,  John  Geo,  4,  Wharton  St.,  Uoyd  Sqr. 
Hall,  Henry  Wait,  Bristol ;  and  Barnes 
Heming,  William  Waters,  Banbury ;  and  45, 
Spencer  Street 

Hall,  Isaac,  10,  Lancaster  Place ;  Manches- 
ter Buildings ;  and  Manchester 

Herrinff,  Philip,  11,  Park  Place,  Westarin- 
ster ;  9,  Norfolk  Rd;  and  Queen's  Bench  Prison 
Jackson,  George,  South  Shields;  and  Rod- 
ney Buildings,  New  Kent  Road 

King,  William,  34,  StockwcU  Park  Road; 
and  Park  Crescent,  Stockwell 
Monckton,  Wm.  Chas.,  33,  Norfolk  St ,  Strand 
Mills,  Austen  Teflfry,  51,  Southampton  Row 
Moss,  James,  Liverpool 
Moreton,  Samuel  Holland,  Liverpool 
Michael,  James  Lionel,  9,  Red  Lion  Square 
Mallam,  Charles,  1,  Staple  Inn;  Wellington 
Street,  North ;  and  344,  Strand 
Maskell,  John,  27,  Artillery  Street 
Parrott,  William,  10,  Staple  Inn 
Postlethwaite,  Thomas,  Ulveraton 
Plumbe,  James  Stuart,  Liverpool 
Sharp,  James,  Southampton 
Shattock,  John,  Lower  Kennington  Lane ; 
and  South  Street,  West  Square 
Sparling,  Philip  Smith,  Colchester 
Tiimer,  Joseph,  Sheffield 


•  The  List  of  Admissions  for  Easter  Term  will  be  given  in  an  early  Number. 
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Ttainer,  Frands,  Kirby  Moonide 

Tnnier,  l^^^lliam  Rawson,  50,  Cftnterbary 

Street,  York  Road 
Tnnier,  William  Nicholas  Harwin,  the  City 

of  Norwich,  Norfolk 
Wing,  William,  '4,  New  MiUman  Street 
Walker,  Robert  Greaves,  Hewarth,  York 
Walker,  Thomas  Fuller,  Tonbridge 
Whitaker,  E.  Eugene,  12,  lincoln's-Inn-FieldB 


NOTES  OF  THE  WEEK. 

THB   LORD   CHANCELLOR. 

Our  readers  are  for  the  most  part  aware  that 
the  Lord  Chaucellor  resumed  his  seat  io  the 
Court  of  Chancery  on  the  first  day  of  Term,  and 
disposed  of  the  ousiness  before  him  with  all 
his  accustomed  ability  and  learning.  The 
''rumours  that  filled  the  air  "  during  the  last 
Term  md  Vacation  are  now  dispelled,  and  the 
business  of  the  court  will  proceed  in  its  wonted 
channel.  We  hope  soon  to  place  before  our 
readers  the  judgments  in  the  various  cases 
which  stood  over  for  decision  by  his  lordship. 

IRISH   COURT   OF   CHANCERY. 

The  Commissioners  are  Barons  Lefroy, 
Pemiefeither,  and  Richards ;  Judges  Jackson, 
(Common  Pleas,)  and  Moore,  (Queen's  Bench); 
Masters  Henn  and  Brooke. 


TAXES  ON  JUSTICE. 


A  VERY  valuable  and  voluminous  parlia- 
mentary return  has  just  been  printed,  moved  by 
Mr.  Warburton,  in  July  last,  at  the  instance 
of  Mr.  John  Romilly,  the  chairman  of  the 
renewed  Committee  on  the  Fees  of  Courts  ik 
Law  and  Equity.  It  comprises  not  ovlj  the 
amount  of  the  fees,  but  by  whom  received, 
and  their  application,  including  the  sums 
taken  on  account  of  the  consolidated  fund,  and 
such  as  are  retained  for  the  officers'  own  use. 
We  shall  take  an  early  opportunity  of  stating 
the  result  of  the  enormous  taxation  thus 
levied :— coming  first  out  of  the  pockets  of 
attorneys  and  solicitors,  and  finally  of  the  un- 
fortunate suitors,  or  such  of  them  as  are  able 
to  pay. 

HILARY  TERM   EXAMINATION. 

The  number  of  persons  included  in  the 
printed  list  for  admission  as  attorneys,  with 
the  special  orders  granted  by  the  judges,  dis- 
pensing with  full  notice,  *  amounts  to  221, 
from  which  are  to  be  deducted  tiie  candidates 
already  examined,  and  such  as  have  g^ven 
duplicate  notices,  making  no  less  than  77» 
and  thus  leaving  144  entitled  now  to  be  exa- 
mined. Doubtless  this  number  will  be  finally 
reduced  to  100  or  thereabouts. 


RECENT   DECISIONS   IN  THE  SUPERIOR   COURTS| 

REPORTED  BY  BARRISTERS  OF  THB  SEVERAL  COURTS. 


Solto  Coazt.  ' 

Bennett  v.  Cooper.    Dec.  8,  1847. 

RBCKIVBR. — MORTOAOBE. — MASTER. 

A  wutrtgagee  is  not  entitled  to  a  receiver  in  a 
suit  in  which  the  defence  is  an  account 
uy  which  the  debt  has  been  paid  off,  merely 
heeause  he  succeeds  in  establishing  before 
the  Master  his  interest  in  the  mortgage  and 
the  receipt  of  the  rents  of  the  mortgaged 
property  by  the  defendant, 

in  this  case  Mr.  Bagshawe  moved  for  the  an- 
peintment  of  a  receiver,  in  consequence  of  the 
proeeedings  in  the  Master's  office.  The  bill 
was  broaght  to  obtain  arrears  of  interest  upon 
a  wattgage  for  1,500/.  amounting  to  another 
sum  011,5002.,  and  theproceedinffs  upon  which 
the  receiver  was  asked  for,  were  the  proof  given 
on  the  plaintiflr's  part  of  his  interest  in  this 
mortgage,  and  of  this  amount  of  arrears,  and 
the  admission  by  the  defendant  of  the  receipt 
by  him  for  the  last  20  years,  of  the  rents  of  the 
mortgaged  premises,  consisting  of  two  sums  of 
29/.  and  8/. 

Mr.  Kindersley  and  Mr.  Leiotn,  contrk,  con- 
tended, Uiat  nothing  had  taken  place  now  to 
induce  the  court  to  do  now  what  it  had  refused 
to  do  at  the  hearing,  namely,  to  appoint  a  re- 
ceifer  h^ore  the  accounts  were  taken  com- 
pkiolj.  The  receipt  of  the  sums  In  question 
was  admitted  by  the  answer  in  the  same  way 
in  which  it  had  been  in  the  Master's  office;  th^ 


defence  which  alleged,  that  there  was  nothing 
due  on  the  account,  had  not  been  gone  into. 

Lord  Langdale  said,  that  it  appeared  to  him 
that  nothing  more  had  been  done  than  was 
done  at  the  hearing.  There  was  no  allegation 
of  the  property  being  in  danger.  The  case  was 
not  at  all  like  that  of  an  executor  admitting 
money  to  be  due  from  him.  How  could  he, 
when  one  branch  of  the  inquiry  only  had  been 
gone  into,  make  an  order  as  it  the  result  were 
in  the  plaintiff's  favour .^ 

Thomas  v.  Davies,    Dec.  8,  1847. 

RECEIVER. — MORTGAGE. 

A  receiver  of  mortgaged  property  appointed, 

pending  the  account  under  a  decree  offore^ 

closure,  on  the  application  of  the  personal 

rejfresentatives^  the  mortgagee,  where  the 

heir  refused  to  take  possession;  the  ap* 

pointment  being  no  more  than  what  the  heir 

might  have  done. 

In  this  suit,  which  was  for  an  account  and 

foreclosure,  the  personal  representatives  of  a 

mortgagee  movedf  after  the  decree  for  a  receiver 

of  the  mortgaged  property,  aUeging  that  the 

heir  of  the  mortgagee  refused  to  ti^e  possession; 

Mr.  Turner  and  Mr.  Emsleg  for  the  motion. 

Mr.  Welford,  for  parties  ckimin^^  under  the 

mortgagor,  opposed  the  application  on  the 

ground  that  the  appointment  of  a  receiver 

might  interfere  with  the  equity  of  redemption 

reserved  by  the  decree ;  but 
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Oomritt  Bolii.^Vk^Ckan9dhr. 


Lord  Longdate  made  tfia  order,  observing-, 
that  he  did  no  more  than  the  heir  of  the  mort 
gag ee  might  do  if  he  choae  to  ezerciae  his  legal 

DwtU  V.  Mfnmt.    Dee.  8, 1847. 

PAYMBNT  INTO  COtmT.— PROPIRTY  TAX. 

Payments  made  hy  the  jmrchaser  of  property 
sold  under  the  decree  of  the  cotart  for  pro- 
perty tax  cannot  be  deducted  on  the  pay- 
ment qf  the  purchase  money  into  court. 

In  this  case  a  question  was  raised,  whether 
in  paying  his  purchase-monev  into  court  the 
purchaser  was  entitled  to  deduct  property-tax 
paid  by  him.  As  an  argument  in  favour  of 
the  exemption  it  was  urged,  that  the  allowance 
would  be  made  on  a  contract  of  purchase  not 
made  with  the  court,  if,  as  was  the  case 
here,  interest  was  payable  on  the  purchase- 
money,  and  that  here  the  contract  had  in  fact 
been  made  privately,  though  subsequently  ap- 
proved of  by  the  court. 

On  the  other  side  reference  was  made  to 
Dawson  v.  Dawson,  11  Jur.  984. 

Lord  Langdale  said,  that  it  apjseared  there 
was  a  rule  of  practice  established  in  the  case, 
and  that  if  the  vendor  asked  to  have  his  money 
out  of  court  the  purchaser  would  have  the 
opportunity  of  claiming  the  sums  paid  by  him. 
Ordered  that  the  money  be  brought  into  court, 
not  to  be  paid  out  without  notice  to  the  pur- 
chasers. 


If 


Wict'CimtcUat  of  eiiglsnU. 
InreForshaw.    Dec.  20,  1847^ 

SOLICITOR.— LIEN  ON  DBBDB   AND    PAPSR8. 
—BILL  OP  C08T8. 

F.  and  R.,  attorneys  in  partnership,  are  em^ 
phyed  by  C,  who  becomes  indebted  to  them  / 
another  partner  joins  the  firm,  and  in  re- 
spect of  work  done  by  the  three,  a  bill  of 
coats  is  incurred,  and  certain  papers  be- 
longing to  C.  come  into  their  possession. 
Held,  that  the  firm  of  three  had  no  Hen 
upon  the  papers  so  as  to  enable  them  to  re- 
tain them  in  respect  of  the  bill  of  costs  due 
from  C.  to  the  former  firm, 

'  This  was  a  petition  by  Charles  Turner,  tlie 
official  assignee  of  H.  Cole,  a  bankrupt,  for  the 
delivery  up  by  the  respondents  H.  Forshaw 
and  J.  Forshaw,  solicitors,  of  certain  deeds  and 
Mpers  on  which  they  claimed  a  lien  for  costs. 
Hi  Forshaw  entered  into  partnership  with  R. 
Blttildell  in  Jan.,  1840,  and  they  carried  on 
business  as  solicitors  until  the  Ist  of  Nov., 
1843,  when  J.  Forshaw  joined  the  firm,  and 
the  business  was  then  carried  on  under  the 
name  of  Forshaw,  Blundell,  and  Forshaw,  until 
Jan.,  1847,  when  R.  Blundell  retired.  Prior 
to  Nov.,  1843,  the  firm  of  Forshaw  and  Blundell 
transacted  business  for  H.  Cole ;  and  in  Jan., 
16^7,  the  finn  of  Forshaw^  Blundell,  and 
Forahaw  delivered  to  him  theur  bill  of  fees  and 
disbursements  incurred  in  such  business, 
amounting  to  556/.  iQs,  9d.g  rstainiog  in  their 


hands  certain  deeds,  docwnentSy  and  pipwro 
which  had  come  into  Aeir  pooeeseion  siiiea  tfie 
1st  of  Nov.,  1843.  Cole  did  not  pay  llufl  bill» 
but  on  ^e  30th  Jan.,  1847,  became  a  bankrupt, 
and  petitioner  was  appointed  his  offieial  as- 
signee,  who  tfaioreupon  appHed  to  MeMrs. 
Forshaw  and  Forshaw  for  tbe  deeds  and  papers 
in  theu-  possession  belonging  to  tiie  bankrvpt. 
They  then  deUvered  a  farther  bill  of  cocta 
amounting  to  43/.,  which  Cole  had  incnned 
since  Nov.,  1843,  which  the  asrignce  offered  to 
pay  upon  the  papers  beingfdelivered  up.  This 
Messrs.  Forshaw  refused  to  do  until  both  the 
bills  of  43/.  and  556/.  l6s.Sd.  were  paid, 
claiming  a  general  lien  upon  the  papers  on  be* 
half  of  the  Uiree  several  firms  of  Forahaw  and 
Blundell ;  Forahaw,  Blundell,  and  Forahaw,  and 
Forahaw  and  Forahaw. 

Mr.  Bethell  and  Mr.  /.  Adams  for  the  peti- 
tion, contended,  that  as  the  papera  sougnt  to 
be  delivered  up  related  to  matters  transacted  by 
the  firm  of  Forahaw,  BlundcJl,  and  Forshaw, 
and  were  never  in  the  possession  of  the  firm  of 
Forahaw  and  Blunddl,  the  latter  firm  could 
claim  no  lien  upon  them  whatever :  citing  eapr 
parte  Hor^fall,  7  Bam.  &  Cres.  528;  exparte 
Houldsworth,  4  Bing.  N.  C.  386;  In  re  Ford,, 
Leg.  Obs.  voL  34,  p.  277. 

Mr.  Bacon  and  Mr.  Dickinson,  contti,  con- 
tended,  that  Messra.  Forshaw  and  Blundell, 
the  first  two  partners,  clearly  had  a  lien  on  the 
papera  which  came  into  their  possession  after 
the  third  partner  joined  them,  and  the  mere 
fact  of  a  third  partner  so  joining  could  not  de- 
stroy that  lien—and  although  the  lien  on  the 
papera  which  the  three  might  have  should  be 
satisfied,  still  the  lien  of  me  two  on  the  same 
papera  continued.  Gregory  v.  CressweU,  14  Law 
Jour.  N.  S.,  p.  300 ;  Exparte  Stirling,  16  Vea. 
215. 

The  Ftce-CA«iictf//br,  without  hearing  the  re- 
ply, said,  the  case  was  very  different  from  that 
of  Gregory  v.  CressweU,  because  there,  although 
there  was  a  change  of  partnerahip,  the  right  was 
continued  from  one  partnership  to  another ;  but 
suppose  in  the  present  case  tne  partoerahip  of 
the  three  had  a  ben  on  the  papers,  and  two  ofthe 
partners  who  claimed  the  onginal  lien  on  them 
died,  then  the  possession  would  go  to  the  anr- 
vivor  of  the  three,  but  how  could  the  sunrmr 
claim  a  lien  upon  the  papera  for  a  debt  in 
which  he  had  no  interest,  it  appeaoned  to  him 
that  in  respect  of  those  papera  which  came  into 
the  possession  of  the  piuinerahip  of  the  thiw 
de  novo,  the  two  had  no  lien  for  die  debt  in.- 
curred  by  those  two. 


(Before  the  Four  Judges.) 
PenniaU  v.  Harbome,    Hilary  Term,  1848. 

LEASE.  —  COVENANT    TO     INflUBE.  —  POBa 
FEITURB. — ACTION  TO  RECOVER  DEPONT.  ' 

A  lessee  eovsnsmtsd  to  insure  the  dmnUsdfn>* 
mises  in  the  names  of  tka  ksson,  and  ks 
dtfauU  qf  so  doing,  the  lesswn  to  ktm 
power  ofre-tntrff.  Two  months  q/tsr  Ike 
etncution  of  the  Ism  apolioy  of  ( 


superior  Courts .—  QiMm'f  Bemh., 


m. 


was  efectedinthe  nameaqftke  kssors  and 
the  lessee. 
Held,  thU  the  iMwranee  was  not  ^ected 
wUhm  a  reasonable  time  aSter  the  egecutiem 
nf  the  lease,  and  thai  a  poUcy  effected  m 
Ae  names  of  the  lessors  and  the  lessee  was 
9»r  a  con^ifUttnce  with  the  tenns  of  the  eo^ 
nenaniin  the  lease j  and,  the  lessee  not 
beinff  able  to  make  otit  a  good  title  to  the 
premises,  that  the  vendee  qfthe  lease  might 
recover  back  a  sum  of  money  paid  by  way 
of  deposit  for  the  purchase. 

This  was  an  action  of  assumpsit,  brought  to 
recover  the  sum  of  50?.,  being  the  deposit  made 
by  the  pl^ntiff  for  the  purchase  of  a  leasehold 
property.  In  April,  1845,  a  lease  of  a  house 
anci  some  cottages  was  granted  to  the  defend- 
ant,  in  which  the  defendant  covenanted  to 
insure  in  the  names  of  the  lessors  the  demised 


no  breach  of  the  covenant  because  the  insur- 
ance is  effected  in  the  names  of  the  lessors  and 
another  person.  The  statute  14  Geo.  3,  c.  78, 
s.  83^  provides  how  money  insured  on  houses 
burnt  shall  be  applied,  and  the  tenant  by 
having  his  name  mserted  in  the  policy,  takes 
no  more  interest  than  the  statute  gives  nim. 

Lord  Denman,  C  J.  I  think  there  is  no 
distinction  in  nrinciple  between  the  facts  of 
this  case  and  tnose  of  the  case  cited,  whece» 
an  action  of  ejsetment  w9A  brought  b^  tbe' 
landlord  against  the  tenant  for  a  forfeiture ; 
for  if  the  tenant  attempts  to  sell  h#  Interest  in 
the  premises,  he  must  ehaw  that  fae  bos  the 
power  to  make  out  a  good  title.  There  are 
two  objections  made  to  the  manner  in  whieh 
the  lessee  has  comptied  with  the  covenant  to 
insure.  For  a  period  of  nearly  two  noBfths 
after  the  execution  of  the  lease,  no  insurance 

^  ._ _^ .^  ...^ — „„^.„  .^^ _  ^y^  effected  on  the  cottages  which  formed  part 

premises  in  a  certain  sum,  m  a  particular  office  "  f  th^  demised  premises.  Ag^n,  the  insur- 
specified,  or  if  that  should  be  discontinued,  in  Lnce  is  effected  in  the  names  of  the  three 
some  insurance  office  to  be  approved  of  by  the  lessors  and  the  lessee,  which  is  not  in  com- 


parties,  or  in  default  of  so  doing,  the 
lessors  to  have  power  of  re-entry.  From 
April,  when  the  lease  was  granted,  till 
June,  1845,  the  cottages  and  house  were 
imsured  in  the  joint  names  of  the  lessors 
and  the  tenant.  After  the  insurance  had  been 
effected  rent  had  been  paid  to  the  agent  of  the 
lessors,  but  it  did  not  appear  that  he  knew  at 
tiiat  time  of  the  manner  in  which  the  insurance 
had  been  effected.  The  case  was  tried  before 
Lord  Denman,  G.  J.,  in  London,  who  directed 
the  jury  to  find  a  verdict  for  the  plaintiff.  A 
rule  nisi,  pursuant  to  leave  reserved,  was  ob- 
tained to  set  aside  the  verdict  and  enter  a  non- 
suit. 

Mr.  Martin  and  Mr.  Voules  showed  cause. 
The  plaintiff  is  entitled  to  retain  the  verdict 
for  ^e  deposit,  on  the  ground  that  the  defend- 
ant was  not  in  a  situation  to  make  out  a  good 
title  to  the    premises.     The   defendant  had 


pliance  with  the  terms  of  a  particular  contract 
which  reouired  the  policy  to  be  effected  in  the 
names  of  the  three  lessors.  The  statute  14 
Geo.  3,  c.  78,  does  not  appear  to  me  to  have 
any  application  to  this  subject,  because  the 
83rd  section  provides,  that  any  person  who 
has  an  interest  in  the  premises  may  apply  to 
have  the  benefit  of  the  provisions  of  that  sta- 
tute. 

Patteson,  J.  I  think  this  rule  ought  to 
be  discharged,  because  the  defendant  fails 
to  make  out  a  good  title  to  the  premises, 
on  the  ground  that  it  was  in  the  power 
of  the  lessors  to  enforce  the  forfeiture.  It 
is  sdd  that  as  between  vendor  and  vendee 
the  same  reasons  do  not  apply  as  between  land- 
lord and  tenant,  but  I  do  not  think  that  any 
such  distinction  exists ;  at  all  events,  it  is  clear 
in  this  oase  t^at  the  defendant  has  net  fhat 
which  he  professes  to  convey.    If  there  was 


fiuled  to  comply  with  the  terms  of  the  cove-  ^^^y  j^ubt  whether  the  policy  of  insurance  had 


nant  in  the  lease,  and  there  was  a  period  dur- 
ing which  the  lessors  might  have  brought 
gectment,  because  the  cottages  were  not  in- 
sured in  any  office.  Afterwards  the  cottages 
were  insured,  not  according  to  the  terms  of 
the  covenant  in  the  names  of  the  lessors,  but 
in  their  names  and  that  of  the  tenant.  This 
aiho  amounts  to  a  forfeitixre  of  the  lease,  be- 
csuse  the  object  of  the  covenant  was  to  give 
^  lessors  alone  the  riffht  to  sue  on  the  policy. 
Doedem.  Muston  v.  Gkidwin.^ 

Mr.  Knowles  and  Mr.  Miller,  contrk. 
The  covenant  in  the  lease  does  not  say 
within  what  time  the  policy  of  insurance  is  to 
be  effected.  In  Doe  dem,  Muston  v.  Gladwin,^ 
the  action  was  brought  by  the  lessor  against 
the  lessee,  but  this  being  an  action  by  the 
vendee  to  recover  the  deposit,  the  rights  of 
the  lessors  only  come  indirectly  in  Question. 

The  words  of  the  covenant  are,  tnat  the  in 
anrance  shall  be  in  the  joint  names  of  the 
lessors,  but  not  in  their  names  alone ;  there  is 
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Ibid. 


been  effected  within  a  reasonable  time  after 
the  execution  of  the  lease,  the  court  might  htm 
sent  the  case  down  for  a  fresh  trial ;  bctt  I  think 
there  would  be  no  use  in  so  doing,  sines  the 
court  is  of  opinion  that  an  express  covenant  tp 
insure  in  the  names  of  the  three  lessors  is  not 
complied  with  by  an  iosurance  in  the  names  of 
the  three  lessors  and  the  name  of  another  per- 
son. The .  introduction  of  the  third  name 
might  easily  introduce  mat  difficulty  in  case  it 
became  necessary  to  bring  an  action  on  thd 
policy.  I  think  the  statute  14  Geo.  3  does  not 
apply  in  this  case  for  the  reasons  that  have 
already  been  given. 

•Coleridge,  J.  I  am  of  the  same  opinion  onbotb 
points.  I  think  this  rule  must  be  discharged,  if 
the  defendant  had  no  interest  in  the  premisee 
which  he  could  convey,  and  he  clearly  had  iiei 
that  power  if  there  had  been  a  forfeiture. 
From  April  to  June  1845  the  cottages  were  not 
insured  at  all.  If  the  insurance  had  been  el* 
fected  within  a  few  days  after  the  execution  ef 
the  lease,  it  might  be  said  that  it  was  effected 
within  a  reasonaUe  time,  but  I  think  theomis. 
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sum  to  insure  for  two  months  cannot  be  called 
a  reasonable  delay.  On  the  other  point  I  think 
there  has  not  been  a  compliance  with  the  cove- 
nant to  insure  in  the  names  of  die  lessors. 
There  might  be  a  specific  object  in  requirinff 
that  in  case  of  fire  the  money  should  be  paid 
into  the  hands  of  the  lessors,  and  if  the  name 
of  the  lessee  was  included,  and  the  money  was 
paid  to  him  there  might  be  great  difficiuty  in 
getting  it  back  again. 
WtghtmoHf  J.  concurred.     Rule  discharged. 


tBimttCi  Mtw!^  ^ttutict  Court. 

SBOUSSTRATION.— INTEREST  ON   JUDG- 
IflNT. 

Watkms  v.  Tarply,  clerk.    Michaelmas  Term, 
Nov.  25,  1847. 

A  plaintiff  havif^  obtained  judgment  against 
a  beneficed  clergyman  in  1834,  issued  a 
sequestration  to  the  bishop  qf  his  diocese 
to  sequester  the  profits  of  his  living.  In  the 
year  1838,  an  act  was  passed  (I  Sf  2  Vict., 
c.  110,  s.  17 J  which  gave  judgment'Cre- 
ditors  a  right  to  four  per  cent,  interest  on 
judgments .  obtained  By  them  from  the 
time  of  the  act  coming  into  operation,  as 
to  judgments  entered  up  btfore  the  act, 
ana  as  to  those  entered  up  after,  from  the 
time  of  so  entering  it  up.  In  December, 
1839,  another  writ  of  sequestration  was 
lodged  with  the  bishop  against  the  profits 
of  the  Uving  at  ihe  suit  of  other  parties. 
A  motion  being  made  by  the  first  seques- 
trator that  the  writ  of  sequestrari  facias 
should  be  handed  over  to  him  to  enable 
him  to  indorse  the  amount  of  interest  from 
1838  thereon,  the  court  rtfused  to  make 
such  an  order. 


of  entering  up  judgment,  or  from  the  time  of 
the  commencement  of  this  act,  in  cases  of 
judgments  then  entered  up,  and  carrying  'wr 
terest  until  the  savne  shaU  be  satisfied,  and 
such  interest  may  be  levied  under  a  writ  of 
execution  on  such  judgment."  Another  ae- 
ouestration,  issued  in  December,  1839f  at 
tne  suit  of  another  creditor  of  the  defendant, 
which  still  remains  in  force  and  unsatisfied. 

Bovill  now  showed  cause  on  the  part  of  the 
bishop,  and  contended  that  the  bishop  ought 
not  to  have  been  called  on  to  show  cause,  pot 
merelv  the  parties  that  were  interested ;  witii 
regara  to  the  object  of  the  rule,  it  was  very 
unfair  towards  the  other  creditor,  if  made 
absolute,  as  it  would  enable  the  plaintiff  to  levy 
the  amount  of  eleven  years'  interest  on  his 
judgment,  and  so  postpone  the  claim  of  the 
other  creditor :  if  indeed  there  had  been  no 
other  writ  of  sequestrari  facias  in  force,  the 
matter  would  have  been  different. 

Aspinall.—l  appear  to  show  cause  on  the 
part  of  the  defendant,  and  I  object  to  the  se- 
cond part  of  this  rule  beiuff  made  absolute  on 
the  ground  that  if  the  endorsement  be  made, 
the  effect  will  be  to  postpone  the  liquidation 
endant's  debts,  m  which  he  is  ioter- 


Thib  was  a  rule  calling  upon  the  Bishop  of 
Peterborough  to  show  cause  why  he  should 
not  make  a  return  of  the  sums  that  he  had 
levied  under  the  writ  of  sequestration  issued 
in  this  action,  and  what  he  claims  to  deduct 
for  the  costs  and  charges  attending  the  levy, 
and  also  calling  on  the  bishop  and  the  de- 
fendant to  show  cause  why  the  said  writ  of 
sequestration  should  not  be  handed  back  to 
the  phiintiff,  in  order  that  a  farther  indorse- 
ment may  be  made  thereon  of  the  interest  due 
on  theiudgment  under  1  &  2  Vict,  c.  110. 

In  this  case,  it  appeared  that  in  the  year 
1834  the  plaintiff  obtained  judgment  against 
the  defendant,  who  is  a  beneficed  clergyman, 
upon  this  judgment  a  writ  of  sequestrari 
facias,  issued  to  the  Bishop  of  Peterborough 
to  sequester  the  profits  of  the  defendant's 
Jiving,  which  had  been  done  from  time  to 
time,  but  the  judgment  was  not  yet  entirely 
satisfied. 

In  the  year  1838  the  statute  1  &  2  Vict.,  c. 
110,  was  passed,  which  came  into  operation  in 
the  October  of  the  same  year;  by  the  17th 
section  of  this  act  it  is  enacted,  "  That  every 
judgment-debt  shall  carry  interest  at  the  rate 
of  four  per  centum  per  annum  from  the  time 


of  the  defendants 

ested;  besides,  if  indeed  the  plaintiff  is  enti- 
tled to  the  amount  he  seeks  to  ckim  by  this 
endorsement,  he  may  equally  obtain  it  without 
any  endorsement  at  all;  and  so  the  court  wiD 
not  interfere,  but  leave  him  to  enforce  his 
claim  as  he  best  may. 

Phioson,  in  support  of  the  rule,  admitted 
that  the  effect  of  making  the  rule  absolute, 
would  be  to  postpone  the  other  creditor,  but 
contended  that  Uie  language  of  1  &  2  Vic. 
cap.  110,  clearly  showed  that  it  was  the  inten- 
tention  of  the  legislature  to  confer  a  right  to 
plaintiffs  situated  as  the  present  plaintiff  is,  to 
interest  on  their  judgments  from  the  time  of 
that  act  coming  into  operation,  and  if  so,  the 
proper  course  to  be  taken,  w&s  that  adopted  in 
the  present  case. 

Erie,  J.— I  feel  it  my  duty  not  to  grant  this 
application,  since  the  endorsement  would  have 
the  effect  of  increasing  the  amount  of  the 
plaintififs  claim,  and  therefore  be  extremely 
prejudicial  to  the  other  creditors.  It  would 
De  extra-judicial  to  pronounce  an  opinion  whe- 
ther or  not  the  bishop  has  at  present  any  au- 
thority to  levy  the  amount  of  interest;  but  I 
think  that  to  make  the  endorsement  sought, 
would  be,  in  effect,  to  issue  a  new  writ;  and  I 
think  if  I  were  to  do  that,  I  should  be  doing 
injustice  to  the  other  creditors  of  the  defend- 
ant, as  the  satisfaction  of  their  debts  would  be 
considerably  postponed.  I  have  the  less 
scruple  as  to  refusing  this  application,  because 
I  find  that  when  1  &  2  Victc.  110,  passed, 
there  was  no  other  sequestration  against  the 
defendant'^  living  in  existence,  nor  was  there 
for  a  considerable  time  afterwards ;  so  that  the 
plaintiff  might  then  have  issued  a  new  writ  en- 
dorsed for  the  interest.  I  must  therefore  leave 
the  plaintiff  to  get  lus  interest  in  any  way  he 
may  be  advised  he  can.  With  regard  to  the 
first  part  of  the  rale«  there  is  no  objeetioa  to 
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that,  tlierefore  that  branch  of  the  role  will  be 
abfloliite. 

Role  absolute  as  to  the  first  branch,  and 
discharged  as  to  the  last. 


all  the  inmates,  enters  and  comes  out.  The 
landlord,  the  party  objiscted  to,  and  the  three 
other  inmates,  have  each  respectively  a  key  of 
the  outer  door,  and  they  all  lock  or  unlock  that 
door  when  and  as  they  please.  The  door  is 
never  barred  or  fastened  inside  at  night ;  there 
is  neither  bolt  nor  chain  to  it ;  it  stands  (^en 
during  the  day  time.  The  landlord's  shop- 
door  is  inside  the  nassage,  which  passage  the 
party  objected  to  has  to  enter  and  pass  along 
to  get  to  the  staircase  that  leads  up  to  his 
apartments,  and  which  staircase  is  shut  off 
from  the  passage  by  a  swing  door  which  has 
no  lock  to  it.  There  is  a  back  kitchen  at  the 
end  of  the  said  passage,  in  which  there  is  a 
cistern  for  water,  and  nrom  which  all  parties  iii 
the  house  are  supplied  with  water  upon  going 
WTkere  two  claimants  to  vote  occupied  in  the  |  ^^  ^^r  it.  The  outer  door  is  opened  in  the 
one  ease,  two  rooms  in  a  house,  and  in  the ,  morning  by  the  party  who  has  occasion  first, 
other  ease  a  counting-house,  at  a  suficient '  ^^^  locked  at  night  by  whoever  has  last  occa- 
rent,  and  the  landlord  in  the  former  in.  M0»  «»*^er  to  enter  or  leave  the  house. 


€ataman  9Uu. 

(City  of  London.) 

Tbsu,  appellant,  ondLuckett,  respondent;  and 

Domrnng,  appellant,  and  Luckett,  respondent. 

Blichaelmas  Term,  Nov.  15,  1847. 

QUALIFICATION  TO  VOTB  A8  OCCUPYING 
TSNAKT. — "OTHBR  BUILDING  "  WITHIN 
2  W.  4,  C.  45,  8.  27. — BXCLVSIVB  OCCUPA- 
TION.— CONTROL  OVBB  KBY  OF  OUTBR 
DOOR. 


Stance  occupied  a  shop  and  parlour  on  the 
ground  floor,  and  had  a  key  to  the  outer 
doer  in  common  with  the  claimant,  and  in 
the  other  instance  occupied  a  counting- 
hou$e  in  the  same  house,  the  keg  to  the 
outer  door  of  which  was  exclusively  kept  bg 
a  elerit  of  the  landlord's,  who  resided  on  the 
premises  for  protection's  sake  and  the  ae^ 
eommodation  of  the  occupiers,  whom  he  let 
in  andout  at  night  when  the  outer  door  was 
dosed  J  the  landlord  in  neither  case  him- 
s^  residing  on  the  premises. 

Held,  thai  the  claimant  in  respect  qf  the  OC' 
oration  of  the  rooms  was  as  much  entitled 
to  vote  as  the  claimant  who  oecufied  the 
counting-house,  the  former  being  within  the 
meaning  of  the  words  "  other  building  "  in 
the  27th  section  qf  the  2  fV.  4,  c.  45  ;  that 
both  claimants  possessed  a  sv^dently  ex- 
clusive right  of  possession  to  constitute  thwi 
tenants  and  not  lodgers  :  and  that  the  cir- 
cumstance of  the  claimant  in  the  one  case 
having  the  use  of  the  keg  to  the  outer  door 
in  common  only  with  the  landlord,  and  of 
the  key  qf  the  entrance  in  the  other  case 
being  exclusively  kept  by  a  resident  clerk  of 
the  landlord,  did  not  qualify  ^^e  right  and 
interest  qf  the  claimants  so  as  to  make  them 
ike  less  tenants, 

Im  the  first  of  the  above  cases  the  statement 
of  the  case  was  as  follows: — ^The  respondent 
obfectod  to  the  name  of  Moses  Toms  being  re- 
tamed  on  the  list  of  persons  in  the  parish  of  St. 
Giles  without,  Crippl^ate,  entitled  to  vote  for 
the  city  of  London .  The  facts  of  the  case  were 
these : — Moses  Toms  occupies  the  first  floor, 
eonmCiiig  of  two  rooms  in  the  house  No.  21, 
MUton  Street,  in  the  said  parish,  in  which  he 
lives  and  has  resided  for  the  last  year  and 
tfano-qnarters,  at  a  rent  of  &s.  6d,  a  week.  His 
landlord  occupies  a  shop  and  parlour  on  the 
gfoimd  floor  bi  the  same  house,  but  does  not 
sle^  tihers,  and  three  other  persons  occupy 
odier  diatmet  apartments  up-stairs  in  toe 
lliera  is  but  one  outer  door  to  the 
9,  by  wfaiehthe  landlord,  in  common  with 


The  question  was,  whether,  under  the  cir- 
cumstances stated,  the  occupation  of  Moses 
Toms  was  such  an  occupation  in  law  as  to  en- 
title him  to  vo^  under  the  Reform  Act.  On 
behalf  of  the  appdhmt  it  was  contended,  that 
as  thelandloradid  not  reside  in,  but  merely 
occupied  a  part  of  the  house,  the  appellant 
having  a  key  as  well  as  the  landlord  of  the 
outer  door,  and  residing  there,  the  landlord's 
occupation  did  not  prevent  Toms  from  being 
enfranchised ;  and  that  therefore  he  was  en- 
titled to  be  registered. 

It  was  urged,  on  the  contrary,  that  Toms  had 
no  exclusive  control  over  the  outer  door,  and 
that  he  was  a  mere  lodger.  The  revising  bar- 
rister held  the  objection  to  be  valid,  and  ex- 
punged the  name  of  the  appellant  from  the  list 
of  voters.  If  the  court  should  be  of  opinion 
that  that  decision  was  erroneous,  the  name  of 
the  appellant  was  to  be  reinserted  in  the  said 
list  of  voters  in  the  before- mentioned  parish. 

In  the  second  of  the  above  cases  the  case 
stated  that  the  respondent  objected  to  the  name 
of  Henry  Browne  Downing  being  retained  in 
the  list  of  persons  in  the  parish  of  Allhallows, 
Staining,  entitled  to  vote  for  the  city  of  London, 
in  respect  of  the  occupation  of  a  counting- 
house  at  No.  11,  Mark  Lane,  in  the  said  parish. 
The  facts  of  the  case  were  these:— Henry 
Browne  Downing  occupies  a  counting-house 
at  No.  11,  Mark  Lane,  aforesaid,  and  he  has 
done  so  for  three  years,  at  a  rent  of  20L  a 
year.  Six  other  parties  besides  his  landlord 
respectively  occupy  counting-houses  in  the 
same  house,  namely.  No.  11,  Mark  Lane. 
There  is  but  one  outer  entrance  into  the  house. 
At  the  outer  entrance  there  is  a  small  swing 
iron  gate,  which  is  kept  sometimes  open  and 
sometimes  shut  during  the  daytime,  but  it  is ' 
never  locked.  There  is  also  a  large  wooden 
gate,  and  likewise  a  door  at  the  outer  entrance, 
both  of  which  are  kept  open  during  the  day* 
time,  but  they  are  shut  ana  locked  inside  evenr 
night  by  A.  W.  Enever,  one  of  the  landlord  s 
clerks,  who  resides  in  the  upper  part  of  the 
hoose  with  his  family,  and  who  keeps  the  keys. 
Enever  also  unlocks  and  opens  the  outer  door 
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aai  the  luge  nte  mttKy  jmonung.  The  kncU 
lord  lequtres  him  to  iMide  there,  for  the  pro* 
tection  o£  the  psemitw  and  the  accoimmodatina 
o£  IhoM  who  oecnpf  the  countiiig*hoiMef  al 
No.  11.  aCoreeaid,  ana  if  he  were  to  leaTe,  the 
landlord  muat  have  asother  petson  to  rende 
there  ia  hia  place.  Neither  the  large  gale  dox 
the  outer  door  haa  a  keyhole  oataid^  there^ 
fore  ther  can  ooly^  he  locked  and  unlocked  in- 
aide.  Eoever  pays  no  rent  in  money  for  hie 
apartmenta.  but  conaidera  that  he  pays  it  in 
senrice.  After  entering  at  the  outer  entrance, 
which  is  common  to  the  landlord  and  to  aU  hia 
taaanta,  proceeding  along  a  ehort  paaaage* 
aacending  some  atepe,  and  turning  a  shmrt  way 
to  the  rights  the  party  objected  to  paaaes  the 
daor  of  the  landlord'a  eounting-houae*  and 
then  through  folding«doora   into   a   passage 


the mpeDnt  wan  t^  ha  reinatned  intheind 
list  01  voters  for  the  said  city. 

Groa^itofl^  for  the  appellants  inbolh  essss. 
The  present  case  of  Tam$  Y.LudMtt  ie  not  thft 
caae  of  a  mere  lodger,  but  that  of  a  tenant 
having  the  eiclusive  control  over  the  premises 
demised  to  bim.  On  tUs  msX  the  case  of 
Wright  v.  The  Tbim  Ckrk  qfSioai^port,  5  Man. 
&  Gr.  33, 1  Lutw.  Reg.  Cas.  32,  was  a  stisong 
authority.  The  circumstances  here  were  very 
different  firom  those  in  the  case  of  PotU  v. 
Kneadley,  7  Man.  &  Gr.  85, 1  Lutw.  Reg.  Cas. 
196^ for  then  ie  nothing  here  tosfaowthakthe 
laodkird  had  any  poaseasery  dominien  cser 
the  hones,  andeMch  ocenpier  has  a  distaect  aad 
uneonftrolled  right  to  the  use  of  the  outer  door. 
In  Score  y.  Huggett,  7  Man.  &  Gr.  95, 1  Latv. 
R^.  Cas.   198,  it  was  held  that  a  person 


whidi  leads  to  the  door  of  his  own  countinff*  j  having  the  separate  and  exclusive  occupation 
boose,  lliere  is  a  water-closet  near  the  land- ,  of  apartments  in  a  bouse,  of  which  apartments 
lord's  counting-house  door  common  to  all  the  { be  had  the  key,  and  having  also  a  separate  key 
inmates,  and  the  party  objected  to,  if  he  desires  for  bis  own  use  of  the  outer  door,  the  landlord 
to  use  it,  must  return  to  it  tbrougk  the  folding- 1  of  the  house  not  residing  therein  nor  occupy- 
doors*  He  pays  Enever  a  small  yearly  aum  |  ing  any  part  of  it,  was  an  occupier  and  tenant 
in  consideration  of  bis  servant's  sweeping  the  of  a  bouse.  That  case  governed  the  present, 
passage  between  bis  own  and  the  landlord^a  unless  the  landlord's  occupying  any  part  of  the 
connting-house.  He  has  no  key  of  the  outer  prcnuses,  and  havings  in  common  with,  the 
gate  or  door,  and  if  be  wishes  to  gun  admit-  { tenants,  a  key  to  the  outer  door,  made  a  differ- 
tance  after  the  large  gate  and  door  at  the  ooter  ence,  which  it  is  submitted  it  did  not.  Ifaatey 
ealrance  are  shut  at  night,  or  before  they  are  '^ 


opened  in  the  morning,  he  can  (Mily  do  so  by 
nnging  a  bell  and  getting  it  answered  by 
Enever,  the  landlord's  clerk.  The  party  oIk 
jected  to  read  a  letter  addressed  to  himself  by 
the  said  Enever,  and  afterwards  put  it  into  the 
hands  of  the  revising  barrister.  The  following 
is  a  copy  thereof:— 

"1 1,  Jhf erib  Lose, 
\bth  Oct.  1847. 
«  Dear  Sir, 


r.Perkims,  which  would  be  relied  on  by  the 
other  side,  was  the  case  of  a  mere  lodger.  He 
alao  referred  to  Kearney's  case,  Alcock  Beg. 
Cas.  22 ;  B«a?  v.  Radgers,  1  Leach,  C.  C.  89; 
Reg.  V.  Ponsonhy,  11  Law  J.  N.  S.  M.  C.  75; 
32  B.  Rep.  14;  Monks  v.  l>yto,4M.&W. 
567  ;  Feirn  v.  Qrafttm,  2  Bing,  N.  C.  817. 

Grove,  for  the  respondents  in  both  cases. 
The  27th  seetkm  of  2  Wm.  4,  cap.  45,  gives 
the  right  to  vote  to  a  party  who  shall  occnoy, 
as  owner  or  tenant,  anv  bouse,  warehouse,  «c. 
In  the  present  ease,  the  appdknt,  it  is  sub- 
naitted,  does  not  come  within  that  pron- 
I  sion.      The  true  criterion,  as  supported  bj 


"  I  am,  &c, 
fSigned)  "  A.  W.  Enbver. 

"To  H.  B.  Downing, Esq.*' 

It  was  contended  on  behalf  of  the  objector, 
that  there  being  but  one  outer  ^tranee  into 
No.  11,  the  landlord  using  that  entrance  and 
occupying  a  countuag-honse  there;  the  land- 
lord's servant  keeping  the  keys  of  the  outer 
entrance,  and  the  appellant  having  no  key 
thereof  nor  independent  power  of  access,  the 
appellant  was  not  entitled,  under  the  2  Wra.  4, 
c.  45,  sec.  27,  to  be  ref^steied  as  a  voter  for 
the  said  city  in  retqiect  of  bis  said  occupation. 
On  the  contrarv,  it  was  urged  on  behalf  of  the 
appellant  that  the  Reform  Act  did  not  conlem- 
plale  ^t  under  the  drcnmstanoes  stated  the 
party  objected  to  should  not  be  enfiraDchised, 
and  that  he  was  entitled  to  vote.  The  revisinff 
barrister  held  the  olneetion  to  be  valid,  and 
expunged  the  name  of  the  party  from  the  list 
ofroters.  If  the  court  should  be  of  opinion 
that  tbat.decisv«  was  erroneons  the  name  of 


*'  In  reply  to  your  question  whether  the  out- 
side gates  are  locked  at  night  or  not  by  myself ,  ^„^  ^^^  «™.„„.  «  „„^^_  ^. 
or8enrant,Ibegto8tatetHeyare,butofcour8e     „  vj^g  ^         j,   ^  whether   the  hmdlord 
you  or  your  servant  would  be  admitted  at  any  ^^^  ^^  ^^  premises,  but  whether  or  not  the 
hour  of  the  night,  you  having  a  ngbt.                |  p^^^  oceup^g  enjoys  an  exclusive  ri^t  of 

possession.    In  fVngkt  v.  The  Town  Cfcrk  rf 
Stockport,  the  hmdlord  not  only  did  not  reside 
on  the  premises,  but  it  also  appeared  that  he 
did  not  retain  a  key  of  the  outer  door;  that 
case,  therefore,  differed  from  the  present.    The 
occupation  of  the  shop  here  by  the  laadioed, 
although  be  did  not  sleep  on  the  pcemiis^ 
clearly  quabfied  the  other  occupiers'  mtsrsstSi 
so  as  to  prevent  their  enjoying  a  sufficient  «• 
elusive  possession.     The  case  of  Wmsefr- 
Perkins,  7  Man.  &  Gr.  151,  Lntw.  Reg.  C«l» 
252,  is  rather  an  authoriw  in  favour  of  the  le* 
spondent.   Intbatcase,'Andal»  C.  J.,  sayB,the 
landkird  "  having  the  whole  of  the  honse^  te 
the  present  cUankant  into  the  possession  of  the 
second  floor,  retaining  hias^  the  posssssioA 
of  the  other  part  of  the  house.    That  doss  a«t 
appear  to  me  to  constitute  a  eeparaU  occupa* 
tion  of  the  second  floor  by  the  tenant,  bntpsU| 
him  in  the  situation  of  a  lodger  or  inmatoh 
In  that  case,  Ukk  the  claimant*  as  here,  hid  a 
key  to  the  outer  door  ae  wsU  ae  thn  landlofd; 


iHftfwO^  vMVW  *  \9MNM0II  a  MC9I» 
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kit  sttbniitted,  Aertfore,  thftt  k  it  niiooiinr 
kt  the  rfawiMml  to  haiw  the  eidiuive  oontrol 
ofvrtkeoviar  door  to  entitle  Um  to  Tote.    TIm 
cMOi  nismd  to  on  the  other  eide  ae  to  bur- 
fftry*  have  no  afvpliefttioa  here.    Rm  ▼.  The 
kUbitmtts  of  Ditchmt,  9  B.  &  C.  175,  185, 
Vie  ivferred  to  on  this  point.    In  the  coarse 
of  the  amment  the  eaee  of  Wkitkom  r.  Tho- 
nm,  7  Man.  ft  Gr.,  1  Lntur.  Reg.  Caa.  135,  waa 
alwdfted. 
Onenpioe  waa  heard  in  reply. 
WiUk,  a  J.  In  thiacaaeof  Tbauv.  lAukett, 
the  qneation   referred  to  the  ooort  is  very 
liouted,  for  the  statement  of  the  caae,  after 
settiag  forth  Tariooa  facta  as  to  the  interest  of 
the   tenants,   and    the    mode   of    enjojrinf^ 
the  pieaitsea,  proceeds  to  aay  that  it  waa  urged 
on  bdialf  of  the  appellant,  that  aa  the  kndlord 
did  not  raaide  in  tne  house,  bat  merely  occo- 
pisd  a  past  of  it,  and  as  the  appellant  resided 
on  the  preauaes,  and  had  a  key  to  the  outer 
door  aa  well  aa  the  landlord,  the  occnpatioa  by 
the  landlord  did  not  prevent  the  appellant  from 
havii^  a  right  to  vote.    The  objection,  there- 
fore, is  that  the  party  had  not  the  exclusive 
ooDlroI  over  the  ontsr  door,  and  upon  that  ^e 
ravisinic  barrister  gave  his  decision.    Now  ' 
am  of  MHuion  that  such  objection  is  not  well 
founded,  and  that  the  absence  of  ezelosive 
control  over  the  outer  door  does  not  disentitle 
tbepaitytovote.    Lookmg  at  the  fiiets  of  the 
caae,  the  shape  of  the  objection,  and  the  mode 
ia  whidi  the  question  is  referred,  it  seems  to 
ms  that  the  intention  of  the  reviainff  hamster 
was  to  nak  us  whether  or  not  that  absence  of 
coBtral  hnd  the  effect  of  preventing  the  appel- 
lant IhMn  being  considered  a  tenant  within  the 
aet,  and  made  him  merely  m  lodger.    The  27th 
seebon  of  the  Reform  Act  enacts  that  a  party 
"  who  afanll  occupy,  &c.,  as  ownsr  or  tenant, 
aay  house,  wartfioase,  ooonting^faoase,  shop, 
or  other  bajlding,  being  either  senarately,  or 
jointly  with  any  land,  &C.,  ocenpiea  thersa^tfa, 
as  owadr,  or  occupied  diercwith  by  him  as 
tmant,  vnder  the  same  landlord,-  of  the  clear 
ynniy  vnfaie  of  not  fess  than  10^.,  shall,  if  duly 
wgiiisreil  according  to  the  provisions  herein- 
iftsr  eontained,  be   enlilled  to  vote  in  the 
Action  of  a  member  or  memhera  to  aerve  in 
aay  faCHvepaiiiament  for  such  city  or  borou||^," 
&a*    Now  what  was  intended  be  be  compriaed 
woida, ''  house,  warehouae,  count- 
>?"    It  is  <ioite  well  known  that 
/a eountin^hoose,  aa  contra- 
distingninhed  from  a  hooae,  is  an  apartment  in 
a  hoQse  need  for  particular  porpoaes ;  and  the 
same  with  respect  to  die  odisr  terms,  "  shop 
and  warehouse;,"  nsed  in  the  act,  aU  import 
jarto  of  houaea  need  for  pnrticulv  porpoaea. 
11m  following  worda  in  the  act,  "  or  other 
bnAdiB^"   wnra  meant   to  inehide  all  ottier 
oeeapaiaona  of  the  aatore  of  dwt  of  a  ware- 
houe^  connting-honse^  or  shopi  when  some 
dittinct  portion  of  a  hooae  are  in  the  aama 
mauiar  weoo^ed  aeparatdy  firom  the  whole 
honest,  and  were  used  by  the  legislatun  to  pr»- 
ymtmtm  distinflioBB^  which  otherwise  would 
have  been  very  likely  to  arise.    In  the  present 


case,  the  appdiaat  occupied,  it  la  found,  a  cerw 
tain  apartment  in  a  house,  and  there  cannoi 
be  a  doubt  that  it  ought  to  be  considered  aa-^ 
other  bmldiag  aa  oontra-dtatinguiahed  from  a 
hooae,  jost  ae  much  as  a  shop,  warehouse,  fee., 
is  another  building  under  the  provisions  of  the 
act.  It  seems  to  me,  therefore,  Hhat  the  appel- 
lant oecapies  that  deacription  of  premises 
which,  if  occupied  in  a  certain  character,  en« 
titles  him  to  have  a  vote. 

The  character,  then,  which  he  must  have  is 
that  of  a  '*  tenant,"  construing  that  term  in 
the  way  in  which  the  kgiskture  intended  diat 
it  ahould  be  construed,  namely,  in  its  popular 

B.  He  most  be  an  occupier  under  a  de* 
mise,  which  confers  such  a  title  as  gives  him 
the  ezdosive  right  to  the  possession  of  the 
premises.  Here  the  case  finds  that  the  appel- 
lant oecopied  two  rooms  in  the  house,  at  a  rent 
of  5f .  6dL  per  week,  and  from  that  I  should 
have  been  led  to  infer  that  the  occupation  was 
exclusive,  even  if  the  case  had  not  fouod  more ; 
but  looking  at  the  whole  of  the  facts,  it  is  per- 
fectly dear  that  the  appdhmt  was  on  all  sidee 
deemed  to  have  the  exclusive  right  to  his  part 
of  the  house.  Then  here  is  a  party  occupying 
as  tenant,  witii  the  exclusive  right  to  certain 
apartmenta,  and  what  is  there  forther  shown 
in  this  caae  to  cut  down  his  qualification  in 
that  respect  ?  The  character  of  the  occupation, 
and  the  nature  and  extent  of  the  party's  in* 
terest,  must  be  inferred  from  all  tne  circum- 
stances of  the  particular  case.  A  man  may 
occupy  certain  rooms,  in  which  he  may  have 
the  exdusive  right  of  possession,  but  there  may 
be  somebody  who  possesses  such  superior  maa* 
tersfaip  and  dominion  over  the  house  as  may 
prevent  hia  having  the  character  of  tenant 
within  the  act  of  parliament.  The  court  have 
been  called  upon  in  particular  cases  to  say 
whether,  under  certain  circumstances,  a  party's 
interest  in  the  exclusive  occupation  of  nremisea 
had  been  cut  down,  as  where  the  lan^ord  has 
been  found  occupying  the  premises,  and  re- 
Udning  the  key  of  tne  outer  door,  the  court  haa 
said  that  the  mastership  was  so  held  by  the  land- 
lord, as  to  prevent  tne  occupier  from  being 
considered  aa  a  tenant  within  the  act,  forming 
their  legal  opinion  on  the  two  facts,  residence 
on  the  premises,  and  Rtention  of  the  key,  and 
that  they  have  done  even  where  accompanied 
with  the  circumstance  of  the  occupier  also 
having  a  key.  The  present  is  not  a  case  of 
the  landlord  residing  on  the  premises,  bvt- 
merely  occupying  certain  rooms  in  the  houae. 
If  he  did  himself  reside  on  Hw  premises  day  and 
night,  there  might  not  be  the  same  necessity 
that  the  contract  of  tenancy  should  give  the 

It  the  absolute  right  to  enter  at  all 
times.  But  where  he  resides,  as  here,  off  the 
premises,  what  is  the  just  inference  as  to  the 
tenant's  interest  and  right  ?  If  the  lamfiord  is 
not  on  the  spot  to  exercise  dominion  over  iSM 
outer  door,  wtio  is  to  have  the  right  to  enjov 
the  use  of  tint  door?  Is  the  tenant  to  have  ft 
sometimes  and  not  at  others  ?  No.  There  k 
ceitttnly  no  such  qoalilleatiaH  of  the  right; 
and  whateier  may  be  the  jnat  mference  wheiv 
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the  bmdloid  rwides  on  the  premises,  retainiog 
entire  and  exdusire  dominion  orer  the  pre- 
nuses,  except  in  so  far  as  he  personally  parted 
wiUi  it,  the  same  would  not  De  warranted  hy 
the  fact  of  the  landlord's  merelv  haring  a  key 
of  the  oater  door,  and  heing  otnerwiee  situated 
as  is  found  in  the  present  case,  hut  not  residing 
on  the  premises.  I  cannot  see  on  what  ground 
the  simple  fact  of  the  tenant's  not  having  ex- 
dnsive  control  over  the  outer  door  is  to  destroy 
-  his  right  to  vote.  It  may  be  a  circumstance 
from  which  to  infer  that  the  party  is  not  a 
tenant,  but,  unless  coupled  with  other  matters 
going  to  show  that  result,  it  could  of  itself  have 
no  e&ct.  I  think,  therefore,  that  the  appellant 
hen  had  sufficient  control  over  the  premises  to 
prevent  the  circumstance  of  the  landlord's 
nosseising  a  key  of  the  outer  door  qualifying 
nif  interest.  Suppose  the  case  of  an  occupier 
of  a  aeparate  floor,  the  landlord  residing  at  a 
distance,  and  the  occupier  being  without  the 
exdusive  control  of  the  key  of  the  outer  door, 
can  it  be  said  that  such  occupier  would  not  be 
entitled  to  vote  ?  The  mere  retention  of  a  key 
by  the  landlord  appears  to  me  not  to  have  the 
effect  of  altering  the  tenant's  right,  and  that  is 
the  only  question  raised  in  the  present  case.  I 
think  the  revising  banister  was  wron^,  and  the 
appellant  ought  to  be  restored  to  his  right  to 
vote. 

Cokman,  J.,  concurred. 
Maude,  J.  I  also  think  that  the  appellant  in 
this  case  must  succeed.  The  question  intended 
to  be  raised  appears  to  be  not  so  much  as  to 
the  nature  of  the  thing  occupied,  as  the  nature, 
amount,  and  quality  of  the  occupation.  It  is, 
whether  the  occupation  in  the  present  case  is 
such  as  to  entitle  the  appellant  to  vote  as  tenant 
under  the  provisions  of  the  27th  section  of  the 
Reform  Act,  or  whether  it  is  not  merely  that  of 
a  lodger,  which  in  some  cases  has  been  held  to 
be  a  different  occupation  from  that  of  a  tenant. 
The  spirit  of  those  cases  will  be  found,  I  think, 
to  be  this,  that  where  the  owner  of  the  whole 
house  takes  in  some  other  person  to  live  with 
bun,  though  such  person  may  occupy  a  room 
in  the  house  which  no  one  else  shares,  and  may 
have  free  ingress  and  egress  in  and  out  of  i^ 
yet  if  the  owner  otherwise  retains  the  general 
character  of  master  in  the  house,  that  person 
is  occupying  as  a  lodger,  and  not  a  tenant 
wi^in  tne  act.  This  is  altogether  independent 
of  the  party's  having  a  key  of  the  outer  door  to 
let  himself  in  and  out  at  pleasure.  If  he  have 
a  key  for  such  a  purpose,  I  cannot  conceive 
how  other  persons  having  the  same  right  will 
hinder  him  from  having  the  exclusive  right  to 
the  rooms  which  he  occupies,  or  diminish  the 
right  dependent  on  his  occupation.  The  ques- 
tion of  whether  the  party  is  a  lodger  or  a 
tenant  I  think  depends  on  the  circumstance  of 
there  being  a  person  living  in  the  house  in  the 
quality  and  capacity  of  master  of  the  house, 
and  having  some  degree  of  control  dependent 
on  that  character  of  master,  as  to  that  part  of 
the  house  which  the  party  occupies.  Where 
thttt  is  the  case  the  party  is  not  a  tenant  within 
the  act,  but  a  mere  lodger,  to  whom  the  statute 


does  not  give  the  elective  franchise.  The  eir- 
cumstance,  however,  of  the  landlord  beiiig 
master  of  Uie  hooSd  does  not  necessarily  fio&ow 
from  his  being  landlord.  If  he  did  not  lende 
in  the  house  by  himself  or  his  fomily,  he  is  not 
to  be  understood  as  being  the  master  of  the 
house  possessing  control  over  the  whole  of  it, 
nor  win  such  right  of  contrd  be  inferred  from 
the  mere  character  of  landlord.  When  a  land- 
lord lives  in  the  house  and  retains  the  character 
of  the  master,  then  he  may  make  a  penoa 
occupying  a  part  of  the  house  a  lodger  mereh, 
and  not  a  tenant ;  but  when  he  lives  out  of  the 
house,  no  one  can  properly  consider  him  u 
master  of  the  house  for  that  pnrpose.  So  if 
the  landlord  merely  occupies  a  portion  of  the 
house,  as  in  the  present  case,  I  think  no  quel* 
tion  arises,  and  that  the  person  who  takes 
apartments  at  a  rent  is  to  be  considered  as  a 
tenant  and  not  a  lodger.  On  the  whole,  there- 
fore, I  am  of  opimon  that,  consistently  with  all 
the  cases  on  the  subject,  the  appdlant  here  ii 
entitled  to  vote,  and  that  the  decision  of  the  re- 
vising barrister  must  be  reversed. 
V^Uiams,  J.,  concurred. 

Decision  reverted. 
The  judgment  of  the  court  in  the  second  of 
the  above  cases  {Btmiang  y.  LMckett)im^DeEX 
delivered  as  follows : — 

WiUk,  C.J.  It  is  quite  clear  in  dug  caae 
that  the  landlord  retained  nothing  but  his  right 
and  interest  as  landlord  with  respect  to  the 
counting-house  in  question.  This  is  then  a 
counting-house  falling  within  the  express 
words  of  the  act,  and  the  question  is,  whether 
because  the  landlord  empbys  a  person  to  five 
on  the  premises  for  the  protection  of  the  pre- 
mises and  the  accommodation  of  the  tenants,^ 
has  by  so  appointing  a  person  for  the  benefit 
of  the  occupiers  and  for  their  acconunodationi 
established  any  rdation  that  limits  the  interests 
of  the  tenants  who  hold  under  his  demise.  It 
appears  to  me  that  this  case  is  like  that  of  the 
houses  in  the  Burlington  Arcade  or  Albanfi 
where  there  ia  a  gate  which  forms  a  common 
entrance,  and  for  the  accommodation  of  the  per- 
sons residing  there  a  person  is  employed  to 
open  and  close  such  common  entrance,  as  also 
for  the  protection  of  the  premises,  and  is  not 
put  there  to  qualify  in  any  way  the  tenants'  in- 
terests, a  fact  expressly  found  in  the  present 
case.  It  appears  also  m  this  case  that  the  pas- 
sage is  under  the  control  of  the  several  ocra- 
piers  of  the  counting-houses,  they  ^ying  mr 
cleaning  each  the  portion  leading  to  nis  rooms. 
The  person  so  employed  by  the  landlord  was 
for  a  purpose  wholly  distinct  from  the  securing 
of  any  exclusive  right  as  landlord,  but  mmjr 
for  the  general  convenience  of  the  occupias» 
and  therefore  it  is  quite  clear  in  this  cass  that 
the  appellant  occupied  the  counting-hoose  » 
tenaiU,  and  there  is  nothing  to  warrant  the  in- 
ference of  any  such  restraint  as  prevented  the 
right  to  rote  within  the  act. 

CoUmoM,  J.,  Maaky  J.,  and  Wmmi,  in 
concurred. 
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OrgiU  r.  Bell    Midiaelmas  Term,  1847. 

IRRSOULABITT.— NULLITY. 

A»  order  hp  ajitdgt  at  chambers  to  set  aeide 
the  verdict  in  a  ease  tried  btfors  a  sheriff 
it  am  irregMlariif  not  a  uulUty,  and  thers' 
fore  am  t^i>plieaiion  to  discharge  it,  made 
efUr  on  imterwA  of  two  terms,  is  too  late. 

This  was  a  rule  obtained  by  Crouch,  on  the 
lait  day  of  Trinity  Term,  to  set  aside  an  order 
made  on  the  6th  of  July,  1846,  by  Mr.  Baron 
Piatt  at  chambers,  for  setting  aside  a  verdict 
before  the  sheriff  of  Middlesex,  and  all  subse- 
Quem  proceedings,  on  the  ground  that  the 
aefenduit  had  not  received  due  notice  of  trial. 
The  plaintiff  had  given  notice  for  a  day  on 
which  the  sheriff  sat  only  by  adjournment  to 
dispose  of  a  few  cases  that  had  remained  over. 
When  that  day  came,  and  the  mistake  was 
discovered,  it  was  too  late  to  give  due  notice 
for  the  next  original  sittings,  and  the  plaintiff 
thereupon  proceeded  to  try.  The  defendant's 
attorney  protested  against  the  trial  going  on, 
notwithstanding  which  the  plaintiff  went  on 
with  it,  and  immediately  afterwards  the  de- 
fendants attorney  attended  before  the  learned 
Baron,  and  obtained  the  order  in  question. 

C.  Jones,  Serjeant,  now  shewed  causcf,  and 
contended,  that  as  a  judge  at  chambers  had 
jurisdiction  to  issue  the  writ  of  trial,  it  was 
only  reasonable  that  he  should  have  control 
o?er  the  proceedings  to  the  end ;  and  that  even 
if  he  had  not  jurisdiction  to  set  aside  the  ver- 
dict, but  only  to  stay  the  execution,  this 
order  was  onlv  an  irr^^rity,  not  a  nullity, 
and  therefore  the  application  to  set  it  aside  was 
tookte. 

Crouch,  contrik,  admitted  that  the  applica- 
tion was  too  late  if  the  order  was  only  an 
irregularity,  but  contended  that  it  was  a  nul- 
lity. 

PoOoeh,  C.  B.  How  could  it  be  a  nullity 
when  the  other  side  at  any  time  cotdd  send  in 
a  consent,  and  then  there  would  be  no  nul- 
Bty?  I 

Cromeh.  This  order  was  made  in  Jnly,  I 
1846.  His  learned  fiiend  came  here  in  Mi- ; 
chadmas  Term  afterwards  for  a  rule  for  judg-  i 
meat  as  ia  case  of  a  nonsuit,  which  was  dis- 
chaged  oxipayment  of  costs  on  the  first  day 
of  faster  Term ;  so  that  the  defendant  him- 
teif  treated  this  order  as  a  nullity. 

PoOock,  C.  B.  This  application  must  be 
discharged  with  costs.  The  order  was  made 
in  July,  1846.  I  do  not  think  it  was  a  nullity. 
It  was  only  an  irregularity,  and  therefore  the 
plaintiir  onffht  to  have  applied  within  the  first 
una  days  of  Michaelmas  Term  to  set  it  aside. 

Alderaon,  B.  I  have  no  doubt  this  order 
was  onl^  an  irregularity.  It  was  an  erroneous 
order  on^oiaUj,  but  the  plaintiff  ought  to  have 
applied  in  Michaelmas  Term  to  set  it  aside. 
Tbeare  muet  be  an  end  of  litigation  somewhere. 
Fieri  mom  ddnmt  sedfactwm  valet. 
The  other  Barons  concurred. 

Rnle  discharged  with  costs. 


Cs«rt  aC  V«it(«it(|. 
Ill  rt  Wms.    Dec.  29, 1847. 

PROOF  OV  DBBT.  —  SBCURZTY  BY   DRAWBR 
OF   BILL. 

Where  the  drawer  of  a  biU  deposits  security  '  '• 
with  a  party  discounting,  and  the  acceptor 
becomes  bankrupt,  the  holder  may  prove 
against  the  estate  qfthe  bankrupt  acceptor 
without  giving  up  the  security  deposited  by   \  j 
the  drawer, 

Messrs.  Overend,  Gkiraey  &  Co.  proposed  to 

!»rove  against  the  estate  of  the  Mnkrupt 
Willis)  as  indorsee  of  a  bill  of  exchange  for 
989/.  I2s.,  dated  the  28th  August,  1847,  at 
three  months,  drawn  by  one  Richard  Dutton 
upon  the  bankrupt  Willis,  and  accepted  by 
hun.  The  bill  was  discounted  by  Messrs. 
Overend,  Onmey,  &  Co.  for  Dutton,  by  whom 
it  was  indorsed  to  them. 

Mr.  Teague^  on  behalf  of  the  assignees,  sub- 
mitted, that  the  proof  oi:^ht  not  to  be  admitted. 
The  facts  were  as  follow: — Dutton,  who  was 
a  wool  factor,  bought  a  large  Quantity  of  wool, 
on  the  joint  account  of  himself,  the  bankrupt 
Willis,  and  a  third  person  named  Chapman. 
He  drew  bills  on  Willis  and  Chapman  to  pay 
for  the  wool,  and  took  these  bills  to  the  amount 
of  3,3212.  to  Messrs.  Overton,  Gumey  &  Co. 
to  discount,  but  they  declined  to  discount  the 
bills  unless  they  had  collateral  -security,  and 
the  wool  bought  by  Dutton  was  thereupon  de- 
posited with  them,  and  was  still  held  by  them 
as  security  for  the  bills.  It  was  submitted, 
that  Messrs.  Overend  and  Guroey  were  botmd, 
either  to  give  up  the  security,  or  to  sell  the 
wool,  and  if  it  did  not  produce  sufficient  to 
pay  the  bills«  to  prove  for  the  residue  only. 

Mr.  VaUiMS,  m  support  of  the  proof,  con- 
tended, that  Messrs.  Overend  and  Gumey,  in 
discounting  the  bill,  were  not  bound  to  con- 
sider what  transactions  might  have  taken  place 
between  the  drawer  and  acceptor.  The  wool 
was  properly  deposited  with  them,  and  they 
were  ignorant  of  any  joint  transaction  between 
the  drawer  and  acceptor.  It  was  the  ordinary 
case  of  a  person  proposing  to  prove  against  a 
bankrupt's  estate,  who  held  security,  not  £rom 
the  bankrupt  but  from  a  third  person. 

Mr.  Commissioner  Evans.  Dutton  the 
drawer  and  the  bankrupt  were  not  partners  ? 

Mr.  Teague,  They  were  only  partners  in  the 
wool  transaction,  and  the  wool  bought  for  their 
joint  account  is  deposited  with  Messrs.  Over- 
end  and  Gumey. 

Mr.  Commissioner  Evans,  This  appears  to 
me  to  be  like  the  common  case  of  a  party  tak- 
ing a  bill  or  note  from  one  person,  and  taking 
the  security  of  a  third  person  for  its  payment. 
He  is  not  l!ound  to  enforce  the  security,  before 
proving  against  the  estate  of  the  part j"  to  the 
note  who  becomes  bankrupt,  i  think  the 
proof  of  Messrs.  Overend  and  Gumey  must  be 
admitted. 
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ANALYTICAL.  DICEtT  OF  ftAl^ft. 

BKPORTBD   IN  Ahh  THB   COmRV. 


ffottctn  of  C^itB. 
PRACTICE. 

AFFIDAVITS. 

See  iMue. 

AMBUDMBirr. 

1.  Irreguiarity.-^urisdicHon,'— Master  of  the 
flfliW^.— Kw-Ci««ceWir.--On  m  motion  to  <&- 
ckeiyre  an  onder  of  coone  to  11116011  in  m  canw 
attached  to  another  branch  of  the  court,  the 
Mastegrof  the  RoUBhasn/jt  jniifldictionto  take 
into  fa&8  ccawidBration  the  conduct  of  the 
partLea^  and  wfll  only  dBtermine  whether  the 
order  has  been  r^gnlarlf  obtained. 

Am  ordar  of  course  to  amend  obtained  while 
an  answer  is  outstanding  ia  not  **  irregular/' 
though  under  die  circumstmaee  it  may  have 
been  unpropeily  obtai^Bd.  ArwUd  v.  Arnold, 
9  BeaY.  ao6. 

2.  Order  of  May,  i845.-*-11tie  qf  amnoer.^ 
The  16th  General  Order  of  May,  1846,  Ait.  38, 
haa  reference  to  ameodmenta  after  answer. 
When  die  amendments  are  befate  answer,  the 
case  is  governed  by  the  i4th  aiticle  of  the  came 
Older. 

Whn«  a  bill  was  amended  before  answer, 
an.answer  expressed  to  be  *'to  the  bill  of  com- 
phuntv  &c,''  is  regular ;  but  inhere  the  amend- 
meats  take  place  after  answer,  the  subsequent 
aaaweia  should  be  headed  ^to  die  amended 
bill  of  compUdnt."  Biffii^r,  Rigby,  9  Bear. 
311. 

See  ilnawer^  f  ;  Ditimsaa^  1 ,-  Order,  2. 

ANSWER. 

1.  Taking  answer  off  the  jKe.— A  bill  con- 
tdning  reflections  on  a  party  ordered  by  consent 
to  be  taken  off  the  file.  Ciy^on  r.  BentaU, 
CUftony,  Bothandey,  9  Beav.  105. 

2.  Amendment. — A  defendant  may  put  in  his 
answer  notwithstanding  an  order  to  amend  ^na 
been  served  upon  him.  Mackereli  v.  FUher, 
14  Sim.  604. 

Case  cited  10  the  judgment :   Liriogstona  v. 

Cooke,  9  Sim.  46B. 
See  Amendment,  2  j  Infant. 

APVSAIta 

Costs,'^Appearanee,*^Oa  the  hearing  of  an 
appeal  pesented  by  a  defendant,  the  court, 
having  intimated  that  a  question  included  in  it 
relating  to  costs  could  not  be  gone  into  in  the 
absence  of  eo-defendanta  w&  had  not  been 
serred,  counsel  weie  in  the  course  of  the  aivu- 
mentlnstmcted  to  appear  for  them  g;ntis.  fiut 
the  Lord  Chaneeller  refused  to  sanetioa  such 
an  apnearance,  and  disposed  ef  the  case  aa  if 
tW  had  not  appeared.  AtUrmtm-.Qmefml  t. 
QMS,  2  Phill.  327. 

See  Siofimg  Proeeedimgi,  1, 2, 

BILL,  SBRVICX   OP. 

New  ordefjf.—The  prayerthat  a  defendant,  on 
being  served  with  a  copy  of  the  bill,  may  be 
bound  by  the  proceedings  in  the  cause,  need 


not  be  faiaerted  in  the  prayer  of  process.    SmUh 
V.  Gfroeet,  14  Sim.  603. 
Case  cited  in  tbe  judgment :  Gibioa  ▼.  llaiaes, 
1  Hare,  317. 

2.  ^Sereiee  of  copy  Mff.— Where  the  time  for 
serving  a  defendant  with  a  copy  of  the  bni  has 
been  enlaiffed,  it  is  not  neeessary  to  serve  the 
deicndanc  with  the  order  enkvgii^  the  same. 
FpnUm  V.  ClayioH,  15  Son.  82. 

CONTBMPT. 

Illness  qf  flK^eadofi^.— Proceedings  for  con- 
tempt for  want  of  answer  stayed  on  proof  of 
the  defendant's  inability  by  reason  of  Ulness  to 
put  in  his  answer.  lUchs  v.  Lord  Abanlefi,  9 
Beav.  163. 

cnSDITOK's  SUIT. 

Mmier^e  report,  ^Acq^Aeteenee^-^impi^ 
larity^'-'-^mpromise.'^Tim  Master  made  a  ns 
port  not  striody  foUowing  the  cMder  of  re- 
ference, but  ne  objection  or  exception  having 
bera  taken  thereto,  it  had  been  confinaed.  A 
party  to  the  suit  afterwarda  petitioned,,  on  ibe 
ground  of  the  infbrmdlity,  to  discfaarp  die 
orders  nisi  and  absolute,  canfinning  the  report, 
but  it  was  dismissed. 

A  creditor's  biU  was  filed  by  A.  on  behalf  of . 
hunself  and  other  cntdil^m  c^fakut  B.  and 
others.  After  decvee  die  suit  abited  by  the 
deadi  of  £.  C,  his  eseewtor,  filed  a  bill  of 
revivor  on  behalf,  &c.,  and  the  suit  was  re- 
vived. A,  afterwards  filed  ether  bills,  aad  the 
proceedings  before  the  Master  were  attended 
DyJ.onbefaalfofthecreditersatlaige..  Udi, 
that  C.  was  not  by  the  fact  of  fihng  the  biU  of 
revivor  00  behalf,  &c„  incapacitated  frea  cea- 
promising  for  his  own  benefit  a  claim  on  the 
estate.    Armstrong  v.  Stmret;  9  Beav.  277. 

Case  eitad  in  the  jadgment:  Ead  of  B«th  r. 
£«rl  of  Bradfiiid,  %  Ves.  ma.  59U 

See  Re-hearing, 

D«C1UU. 

1.  Onunon.— Pefiftoa. — Conoeyanec.— A  di- 
rection of  the  Master  to  settle  a  c<mvepBce 
omitted  in  a  decree,  was  supplied  by  pctinon. 

A  secret  purchase  by  an  agent  fipom  his  prin- 
cipal was  set  aside,  ay  the  decree,  possesnoo 
was  directed  to  be  given  and  a  conveyance  to 
be  executed.  Accounts  were  also  dirededto 
be  taken  of  the  rents  and  purchase-money,  and 
die  balance  was  directed  to  be  paid,  but  ao  Ben 
was  given :  Held,  that  the  conveyance  mast  at 
once  be  made  without  waiting  for  the  resell  of 
the  accounts.  TVevelyem  v.  Charter,  9  Be*^- 
141. 

2.  JSrror.— An  aecideaatal  slip  in  a  deww 
directing  a  sale,  if  certain  persons  ''^^ 
heir-at-law  »•  should  be  f&atA  partiea,  correctad 
on  petition  by  tubstiluting  the  Words  "other 
dian  the  heir-at-bEW."  Trnmer  r.  Hoifioh  9 
Beav.  265. 

DlMfSSAL. 

1.  PUmg  repHcaiion, — On  a  motion  to  dis* 
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wm  for  want  of  priMecntion,  the  plaintiff  un-  ihaa  expired. 
dertook  to  file  a  replication.    The  case  stood  {Beav.  155. 


Biddu^h  V.  Lord  Camojfi,  9 


orer  to  enable  him  to  perform  his  undertaking, 
asd  having  so  done,  was  ordered  to  pay  the 
costs  of  the  motion.  Young  v.  Qinncey,  9 
Bear.  l60. 

2.  Amendment.  —  Last  answer,  —  Cfeneral 
ordns.-AJnder  the  gsneral  orders,  any  de- 
fendant is  entitled  to  move  to  dismiss  for  want 
of  prosecution  after  the  expiration  of  six  weeks 
from  ths  time  when  his  answer  is  deemed  suf- 
fioent.  Upon  such  a  motioB  all  unavoidable 
and  all  jnst  and  reasonable  causes  of  delay  may 
be  contidered,  and  in  the  cautious  exercise  of 
its  discretion,  the  court  may  grant  or  refuse  to 
grant  any  fiu-ther  time  the  plaintijOf  may  re- 
quire. 

An  order  of  course,  though  obtained  within 
the  time  limited  by  the  general  orders,  dis- 
charged,  on  the  ^ound  of  the  inexcusable  de- 
lay of  the  plaintiff  in  proceeding,  and  getting 
in  the  answer  of  a  defendant  under  her  contro], 
and  because  it  had  been  obtained  for  the  pur- 
pose of  defeating  a  motion  to  dismiss  for  want 
ofprosecution.  The  expressions  "  last  answer," 
and  the  "  last  of  several  answers  "  in  the  gene- 
ral orders,  regulating  the  period  within  which 
a  plaintiff  may  obtain  an  order  of  course  to 
amend,  mean  the  kst  answer  required  in  the 
ften  ittte  of  the  record.  Forman  v.  Gray,  9 
Beav.  200. 


•  Cav  citffd  in  the  judgment :  Dalton  v.  Hajter,  7 
Benr.  589. 

3.  Want  qf  prosecution, — Replication. — On 
a  motion  by  one  of  several  defendants  to  dis- 
aisa  for  want  of  proeecution»it  is  not  sufficient 
fior  die  plaintiff  to  show  .that  the  answers  of 
other  defendants  have  not  been  filed,  he  must 
also  show  thai  due  diligence  has  been  uaed  in 
getting  them  in.  Plaintiff  having  failed  in  so 
joing,  was  ordered  to  pay  the  costs  of  the  na- 
tion and.  file  a  replication  within  a  fortnight^ 
and  in  default,  the  bill  was  ordered  to  be  dis^ 
missed  with  costs.  Earl  of  Momiu^on  v. 
Smith,  9  Beav.  251. 

See  Orders,  1. 

JBXCBPTIOVS.. 

!•   Irregmlariiy,^-^Qemral  orders, -^In  a 
tranntloQ  caee  under  the  Orders  of  1845,  ex- 
ceptions were  filed  one  day  too  late,  the  court 
declined  to  order  them  to  be  Uken  off  the  file. 
Wtrtwre  V.  Sloem,  9  Beav.  1. 
•  2.  Reference.' — Irtigularitp, — Exceptionefor 
insnffiei^ncy  weie-  rsferred  bv  the  plaintiff  to 
dtt  Master  in  rcytation,*iilrteaa  of  to  the  Master 
to  whom  tiiere  had  been  'a  previous  question. 
IVading  the  discossion  on  the  irreffmarity  in 
the  Master's  office,  the  time  limited  for  obtain- 
ing the  report  expired.    The  court  considering 
the  error  to  hare  arisen  from  inadivertence,  and 
not  from  wilfioliiess  or  perverseness^  gave  di- 
rections to  the  Master  to  hear  the  exceptions. 
Tuekv.  Rayment,  9  Beav.  38. 

3.  Nutte  prt>  tunc-^Oeneml  Orders.  —  An 
order  tor  levre  to  file  exeeptions  in  the  form  of 
nsc^re  itme  w91  not  now  be  made,  even  by 
eoaseut,  but  n  specid  order  may  be  made  for 
timgtbem,  notwithstanding  the  time  limiled 


4.  hstanter.--l6th  Order  qf  May,  1845.— 
A  reference  of  exceptions  made  instanter  in 
an  injunction  case  and  upon  an  exparte  motion. 
It  is  not  an  order  of  comrse,  but  a  special  case 
•f  prefudice  mast  be  made  out  by  affidavit. 
Mugyeridye  t.  Shman,  9  Beav.  314. 

5.  PAm.— After  plea  and  answer  filed  and 
plea  orerrukd,  the  plaintiff,  notwithstandiiig  the 
expiration  of  six  wedcs  from  the  filing  of  the 
p^a  and  answer,  filed  exceptions  to  the  answer, 
and  obtained  an  order  at  the  Rolki  to  refer 
them  to  the  Master. 

HM,  that  the  exceptions  were  reguhn-ly 
filed,  and  par  the  Master  of  the  Rolls  and 
Wigrun,  V.C.  that  the  l6th  Order  of  May. 
1845,  rule  99,  applied  to  this  case;  the  six 
weeks  mentionea  m  the  order  running  from 
the  time  of  overruling  of  the  plea. 

A  motion  to  take  exceptions  off  the  file  fbs 
irregularity  may  be  made  before  a  Vice-Chan^ 
cellor,  notwithkandiiig  the  pendency  of  the 
conunon  order  at  the  RoHs  for  referring  the 
exceptions  to  a  Master.  EsdaUe  v.  Moiyneux, 
2  Coll.  641. 


EXECUTION. 

General  Orders  of  May,  ISZg.'^Writ  qf  fi. 
fa. — Where  a  writ  of  Ji.  fa.  issued  under  the 
General  Orders  of  May,  1839,  has  failed  to 
satisfy  the  demand,  another  writ  mav  issue 
into  another  country.  Spencer  v.  Allen,  2 
Phill.  215. 

HABBiLS  conniB. 

Returns  to  writs  of  habeas  corpus,  when  dM* 
posed  of,  are  to  be  sent  to  the  Record  Office, 
and  not  to  be  re-delivered  to  the  officer  who 
made  them.    OldJUld  v.  Cobbett,  2  PhilL  289* 

INFANT. 

Answer  after  coming  of  age. — An  vaSsaot  de- 
fendant, on  attainhig  31i  discharged  the  solici- 
tor who  had  acted  for  her  in  the  suit.  After- 
wards that  solicitor  was  served  with  a  subpcena 
for  her  to  hear  judgment.  He  returned  the 
subpcsna  to  the  plaintiff's  solicitor,  and  stated 
at  the  same  time  that  the  defendaxit  had  come 
of  age,  and  that  he  was  no  longer  employed  for 
her.  Some  months  afterwards  the  cause  was 
heard,  but  without  the  defendant  having  been 
served  with  a  subpsNia  to  hear  jndgnvent,  or 
anv  one  appearing  for  her  at  the  fatoring,  and 
a  aecree  was  made  in  which  she  was  described 
as  an  infant.  Held,  that  she  was  entitled  to 
put  in  a  new  answer  to  the  bill.  Snow  v.  HoUe, 
16  Sim.  161. 

INJUNCTION. 

Motion  standing  over. — quia  timet* — ^Thc  cir- 
cumstance that  a  party  is  commencing  opera- 
tions avowedly  for  a  purpose  which  another 
conceives  to  he  iniurious  to  Um  and  illegal^ 
does  not  warrant  the  latter  in  applying  lor  an 
injunction,  vnless  the  circnntstances  of  the  ease 
at  the  time  when  tiie  motion  is  nuide  are  sucb 
as  to  enable  the  comt  either  to  fotm  its  own 
opkiion  as  to  the  legality  of  the  meditafted  j 
poee,  or  to  pnt  that  Question  iaioa  oosnrae  ( 
mediate  trial;  and  oierefoffe,  wheie  ihat  is  not 
the  case,  the  motion  win  Ml  be  attowed  to 
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stand  over  till  the  porpoee  has  been  so  far  exe- 
cated  as  that  its  character  may  be  judged  of, 
but  will  be  at  once  rehised.  Haines  v.  Taylor, 
2  PhilL  209. 

ISSUE  ON  INTERLOCUTORY  MOTION. 

Heir. -^Afidavits.  — Where  the  plaintiff's 
right  depends  on  his  being  heir,  the  court  has 
jurisdiction  to  grant  an  issue  to  try  that  fact  on 
an  interlocutory  motion.  If  the  facts  of  the 
case  make  it  proper,  it  is  not  very  important, 
whether  they  appear  on  a  motion  for  an  injunc- 
tion or  receiver,  or  upon  a  direct  motion  for 
the  issue. 

Such  an  issue  was  refused  in  a  case  where 
there  was  nothing  but  the  bare  assertion  of  the 
plaintiflTs  heirship  on  the  one  side,  and  the  as- 
sertion of  the  defendant's  ignorance  on  the  other. 
On  such  a  motion,  affidavits  of  facts,  of 
which  the  defendant  by  his  answer  professes  to 
be  ignorant,  are  inadmissible.  Lancashire  v. 
Lancashire,  9  Beav.  259. 

Cases  cited  in  the  jadgaient :  Goulden  r.  Lydiat> 
4  Y.  &  Coll.  374,  n. ;  Fullagar  v.  Clark,  18 
Ves.  483 ;  Middleton  v,  Sherbarne,  4  Y.  & 
Coll.  (Ex.)  358 ;  Gompertz  v.  Aoadell,  4  Myl. 
&  Cr.  449. 

INTERPLEADER. 

.  Title, — It  is  irregular  in  an  interpleading 
suit  to  direct  anv  inquiries  as  to  the  conflicting 
claims  of  the  defendants  until  the  answers  of 
all  of  them  have  been  put  in. 

Where  an  injunction  has  been  granted  in  an 
interpleading  suit,  all  the  defendants  are  inter- 
estea  in  it,  and  all  ought  therefore  to  be  served 
with  a  notice  of  a  motion  to  dissolve  it. 

On  a  motion  to  dissolve  an  injunction  in  an 
interpleading  suit,  an  order  was  made  directing 
an  inouiry  as  to  the  title  of  the  defendant  who 
moved,  but  with  respect  to  the  co-defendant 
who  had  not  answerea  and  did  not  appear  upon 
the  motion,  only  directing  an  inquiry  whether 
he  had  made  a  claim.  After  the  Master  had 
niade  his  report,  and  the  court  had  pronounced 
its  final  order,  the  order  of  reference  was  dis- 
charged and  the  consequential  proceedings  set 
aside  at  the  instance  of  the  plaintiff,  on  the 
ground-— I  St,  That  the  order  was  irregular  in 
not  reciting  an  affidavit  of  service  on  the  absent 
defendant.  2ndly,  That  it  was  contrary  to  the 
practice  to  direct  any  inquiry  as  to  the  title  of 
the  defendants,  until  the  answers  of  all  of  them 
had  come  in;  and  Srdly,  That  the  inquiry 
actually^  directed  was  defective  in  not  extending 
to  the  title  of  the  absent  defendant  as  well  as 
to  that  of  the  other.  Masteman  v.  Lewin,  2 
Phill.  182. 

IRREGULARITY. 

See  Creditor* s  Suit:  Exceptions,  1,2;  Or^ 
der,  1. 

JURISDICTION. 

Master  of  the  RoUs.^-'Vice-ChanceUor.-^ln 
thevacation,the  Vice-ChanceUor  heard  a  motion 
for  the  Master  of  the  RoUs,  which  he  refused : 
Held,  that  no  application  for  the  same  purpose 
could  afterwards  be  made  to  the  Master  of  the 
Rolls,  even  if.  supported  on  different  grounds 
from  those  before  the  Vice-ChanceUor.  Man 
▼.  Sieketts,  9  Beav.  4. 

See  Amendmeni,  I }  Orders,  2. 


LUNACY. 

Committee^s  Mcitri^y.— Securities,  belonging 
to  a  lunatic's  estate  ordered  to  be  depoBit«3 
with  the  Master,  for  the  purpose  of  reducing 
the  amount  of  the  conmiittee's  recognisances. 
Eagle,  in  re,  2  Phill.  201. 

MARRIED  WOMAN. 

1,  Next  friend. — Formd  pauperis,— -An  ap- 
plication by  a  married  woman,  plaintiff,  for 
leave  to  change  her  next  friend  is  in  the  discre- 
tion of  the  court,  and  will  not  be  granted  if 
there  be  reason  to  believe  that  the  defendant's 
security  for  costs  will  be  thereby  prejudiced. 

Whether  the  court  will  stay  proceedings  in  a 
suit  by  a  married  woman  on  the  ground  that 
her  next  friend  is  not  of  ability  to  answer  costs. 
Quare.    Jones  v.  Fawcett,  2  Phillips,  278. 

2.  Payment  out  of  court.— No  settlement.^ 
When  payment  out  of  court  is  asked  of  money 
belonging  to  a  married  woman,  an  affidavit 
that  the  fund  is  not  settled  is  insufficient  It 
must  be  shown  either  that  there  is  no  settle- 
ment, or  what  the  settlement  was.  Britten  v. 
Britten,  9  Beav.  143. 

ORDERS. 

1.  Irregularity.— 'Right  of  plaintiff  to  dw- 
miss  hill  as  of  course  after  demurrer  owrmferf. 
—If  a  petition  for  an  exparte  order  suppresses 
any  fact  which,  whether  really  material  or  not, 
would,  if  communicated  to  the  officer  whose 
duty  it  is  to  draw  up  the  order,  prevent  him 
from  doing  so  without  mentioning  the  matter 
to  the  court,  the  order  will  be  discharged  for 
irregularity. 

Semble.  After  a  general  demurrer  to  abiU 
has  been  overruled  on  argument,  the  plaintiff 
is  not  entitled  as  of  course  to  an  order  aismiss- 
ing  his  bill  with  costs.  Cooper  v.  LfitWi  2 
PhiU.  178. 

2.  Amendment.— Master  of  the  RoUs.—Oest' 

ral  orders. — Jurisdiction^ — An  order  of  coarse 
for  referring  exceptions  for  insufficiency  ob- 
tained within  the  proper  limit  as  to  time,  but 
amended  after  its  expiration,  discharged  for 
irregularity. 

An  order  of  course  may  be  amended  before 
service,  but  semble,  that  after  service  it  cannot 
be  amended  in  the  absence  of  the  party  to  be 
affected  thereby. 

In  discharging  an  order  of  course  attached 
to  another  court,  the  Master  of  the  Rolls  has 
not  authority  to  direct  the  cosU  to  be  costs  in 
the  cause.     Wool  v.  Townley,  9  Beav.  41. 

.3.  Enforcing  payment.—The  12th  General 
Order  of  August,  1841,  has  reference  only  to 
orders  in  a  cause,  and  is  inapplicable  to  the 
four  day  order.  Semble.  In  re  Blake  md 
Young,  9  Beav.  209. 

PAUPERIS,   PORBfA. 

See  Married  Woman,  1 ;  Aeoetrer,  2. 

PBTITION. 

Order  of  *earsiw.— Where  a  petition  to  con- 
firm a  report  and  a  counter  petition  for  a  re- 
ference back  come  on  to  be  heard,  the  latter  is 
to  be  heard  first  Sturgis  v.  Pedey,  14  Sim. 
699. 


Analytieal  Digest  of  CoBes.^Chmeery  Sittings, 


an 


PLBA. 

See  EsDoeptionSy  5. 

PRODUCTION  OF   DOCUMENTS. 

It  is  not  the  practice  to  order  the  production 
of  documents  admitted  in  the  answer  for  a 
limited  period.  Attorney-General  v.  Bingham, 
9  Bear.  159. 

RECEIVER. 

1.  AceoimUs.  —  Master's  certificate.  —  Four- 
day  order, — Upon  the  Master's  certificate,  that 
a  reccdver  is  in  default,  the  four- day  order  upon 
him  iaof  course,  and  therefore  a  motion  to  dis- 
charge such  order  on  the  ground  of  error  or 
irref^Hlarity  in  the  certificate,  hut  not  directly 
iznpeaching  the  certificate  itself,  will  be  refused. 
Scottv.PteM,2Phill.  229. 

2.  Formd pauperis, — The  notice  required  by 
the  86th  Order  of  May,  1845,  does  not  apply 
toproceedinga  for  appointing  a  receiver,  but  only 
to  his  taking  possession  of  the  estate  when  ap- 
pointed. 

The  mcaniDg  of  the  common  aflidavit  re- 
quired on  apptications  for  leave  to  sue  or  de- 
teod  in  formd  pauperis  is,  that  the  party  has 
not  5/.  in  the  world  besides,  &c.,  available  for 
the  prosecution  or  defence  of  the  suit,  and  if 
he  can  msJce  the  affidavit  with  truth  in  that 
sense,  the  omissioti  to  set  forth  the  details  of 
his  means  and  the  circumstances  which  render 
them  unavailable,  is  not  such  an  omission  of 
material  facts  as  will  induce  the  court  on  that 
ground  alone  to  discharge  the  order.  Dresser 
V.Morton, 2  Phill.  286. 

3.  Heir. — Admission  of  title.^A  receiver  will 
not  be  appointed  where  the  rights  as  between 
the  plaintiff  and  defendant  are  doubtful,  if  the 
defendant  has  obtained  the  legal  estate  with- 
out fraud,  and  no  case  of  danger  as  to  his  se- 
curity is  alleg-ed. 

The  plaintiff  sued  as  heir,  and  the  answer 
noiher  admitted  nor  denied  that  he  held  that 
cWacter :  Held,  that  that  alone  was  not  suffi- 
cient ground  for  refusing  a  receiver.  Lanca^ 
shire  v.  Lancashire,  9  Beav.  120.  ' 

4.  Repairs, -—The  direction  in  an  order  ap- 
pointing a  receiver  that  he  shall  manage  as  well 
as  set  and  let  the  estate  authorises  him  to  pro« 
pose  to  the  Master  from  time  to  time  to  make 
ordmary  repairs  to  the  buildings  on  the  estate. 
Tkommv.  ThornhUl,  14  Sim.  600. 


REPLICATION. 

See  Dismissal,  I,  3. 

REHEARING. 

Creditor's  suit.  —  Review.  —  Generally  the 
court  leaves  the  question  of  rehearing  to  the 
certificate  of  counsel,  reserving,  nevertheless, 
its  power  and  jurisdiction,  and  if  the  order  to 
rehear  be  obtained  under  such  circumstances, 
or  in  such  a  manner,  that  any  party  has  a  right 
to  complain,  the  proper  proceeding  is  to  apply 
to  take  the  petition  off  the  file. 

Where  a  person  not  a  party  to  the  suit  is  de- 
sirous of  obtaining  a  rehearing,  he  must  apply 
for  leave  to  present  a  petition  to  rehear. 

A  bill  by  a  creditor  to  obtain  relief  incon- 
sistent with  an  order  in  a  previoiis  suit  was  filed 
nearly  20  years  subsequent  to  the  date  of  the 
order,  and  prayed  that  the  order  inight  be  re- 
viewed. An  application  to  rehear  the  former 
suit  was  refused  on  the  ground  of  laches,  ac- 
quiescence, and  length  of  time,  but  with  liberty 
to  renew  the  application  at  the  hearing  of  the 
second  suit. 

A  party  who  comes  in  in  a  creditor's  suit  in- 
trusting the  management  of  the  suit  to  the 
plaintiff,  must,  upon  an  application  to  review 
the  proceedings,  stand  in  the  place  of  the  plain- 
tiff, and  in  the  absence  of  fraud,  be  bound  by 
his  knowledge.  Gwynne  v.  Edwards,  Owyune 
V.  Hicks,  Ramsbottom  y.  Edwards,  9  Beav. 
22. 

SERVICE   OF   BILL. 

See  Bili, 

STAYING   PROCEEDINGS. 

1.  Pending  appeal. — Motion  by  a  party  to  a 
suit  to  stay  proceedings  to  sell  an  estate  pend- 
ing an  appeal,  refused  with  costs,  the  applicant 
himself  not  having  appealed.  Rowley  v.  Adams, 
9  Beav.  343. 

2.  Appeal. — Motion  to  stay  proceedings  to 
enforce  an  answer  until  an  appeal  to  the  House 
of  Lords  from  an  order  overmling  a  plea  should 
be  disposed  of,  refused.  Garcias  v.  Ricardo, 
14  Sim.  528. 

SUBSTITUTED   SERVICE. 

Copy  bill.  —  Whether  the  court  can  order 
substituted  service  of  a  copy  of  bill  under  the 
23rd  Order  of  August,  1841,  quare.  T%omas 
V,  Selby,  9  Beav.  194. 


BUSINESS   OF  THE   COURTS. 


Tyeaday 


CHANCERY  SI'lTINGS. 
iLorll  CtatirtUor. 

AT   WISTIIXXSTXR. 

HiUry  Term,  1848. 
Y         «.  (Appeal   Motions  and   Ap- 

]^tition-d»y. 
Appals. 


Wtdnewlay      . 

.  l« 

T»«d.y^     . 

.  13^ 

fridty   .     .     . 

Satarday     •     • 

Uuodav      .     . 

T««d.>     .     . 

Wedneaday     . 

•  19 ' 

Thursday   . 
Friday       . 

Saturday    . 
Monday 
Tueaday     . 
Wedoowlay 


2Q  )  Appeal    Motiona    and   Ap- 
•        I     peala. 

2.  (  (Petitioo-day,)    unopposed 
i     Petitions,  and  Appeals. 

;|H  Appeals.    .... 
.  f  6  ) 


Thursday  .    .    ttr 


(Appeal   Motms  and  Ap- 


Friday  • 
Saturday 
Monday 


Chancery  ^timgi  «mI  Cmue  lAttt. 


«g  r  (PetttioB-day)    uDoppoaed 
'  ^  \     Patitiooa  aad  Appeak* 
.  29    Appeala. 

«i  I  Appeal  Motiooa  and  Ap- 
•  ^^\     peala. 


Vtct-Ctanrtnor  of  Engf ami!. 


IWaday.    . 

Wednesday 

Tfaorsday   . 

Friday 
Saturday  . 
Monday  . 
Tuesday  • 
Wednesday 
Hiursday     . 

Friday  .    . 

Saturday  . 
Monday  • 
Tuesday  . 
Wednesday 
Thursday  « 

Friday  .     . 


Saturday 
Monday 


Jan,  11    Motions. 
.    .  19    Petition-day 

!  Pleas,  Demurrers,  Excep- 
tions, Causes,  and  Fur. 
Diis. 
.    .  14    Short  Causes  and  Causes. 

Pless,  Demurrers,  Excep- 
tions, Causes,  and  Fur- 
ther Directions. 


to    Motions. 

(  (Petition  -  day,)  Petitions, 
.  21  <      (unopposed    first,)  Short 
(     Causes,  and  Causes. 


Pleas,  Demurrers,  Excep- 
tions, Causes,  and  Fur- 
ther Directions. 


.  .  22) 

.  .  24f 

•  .  25f 

.  .26J 

.  .27 

.  .  28| 


27    Motions. 

(Petition  -  day)    Petitions, 
(unopposed  first,)  Short 
Causes  and  Causes. 
(  Pleas,    Demurrers,  £xcep< 
€9  <     tions,  Csuses,    and  Fur- 

(     ther  Directions. 
31    Motions. 


l^(ct«€tKiict1l8r  Unifllt  IBniee. 


Tuesday     .    Jan.  11 
Wednesday 


Thursday   . 
Friday  .    . 

Saturday     « 

Monday     . 
Tuesday     . 

Wednesday 
Thursday   . 

Friday  •     • 

Saturday    . 

Monday     . 
Tuesday     . 

Wednesday 
Thursday  . 

Friday  .    . 

Saturday     . 
Monday     • 


.  12 

.  13 
.  14 

.  15 

.  17 
.  18 

.  19 
.  20 

•  21 

.  22 

.  24 
.  25 

.96 
.  27 

•  28 

.  29 
.  31 


i  Motions  and  Bankrupt  Pe- 
titions. 

i  (Petition-dayO   Cause   Pe- 
<      titions.    Bankrupt    Peti- 
(     tions  and  Causes. 
Pleas,  Demurrers,   Excep- 
tions, Causes,  and  Fur- 
ther Directions. 
Short  Causes  and  Ditto. 
Pleas,  Demurrers,  Excep- 
tions, Csuses,  and  Fur- 
ther Directions. 
Bankrupt  Petitions. 
Motions. 

{(Petition^ay)Petition8  and 
Causes. 
Short  Causes  and  Causes. 

!  Pleas,  Demurrers,  Excep- 
tions, Causes,  and  Further 
Directions. 

Banknipt  Petitions. 
Motions* 

!(Petition-day)  Petitions,  and 
Causes. 
Short  Csuses,  and  Csuses. 
Motions. 


Tuesday  . 
Wednesday 
Thursday  . 
Friday  .    . 

Saturday     • 

Monday  . 
Tnssdsy  . 
Wednesday 
Thursday   . 

Friday  .    . 


-r 


Saturday    . 

Monday  . 
Tuesday  . 
Wednesday 
Thursday   . 

Friday 


Ssturday 
Monday 


.    Jan.  11    Motions  and  Caasss. 

12  )  Fleas,   Demnrrere,  Bxcep- 

13  V     tions.  Causes,  and  Fur- 
14 )     ther  Dtxections. 

Short  Causes,  Petitioai, 
(unopposed  first,)  snd 
Causes. 

17  f  Pleas,    Demurrers,   Excep- 

18  k     tions,   Causes,  aad  Fur- 

19  (     ther  Dilutions. 

20  Motions  and  ditto. 
Pleas,    DemnReiB,  Exeep- 

21  tions,  Oaosesy  snd  Fte- 
I      ther  Dtreetioni. 

Short     Causes,    PetitioBB, 
29-1     (unopposed    first,)   lad 


( 

.  24  ( Pleas,    Demurrers,  Excep- 
.  25  •       tions.  Causes,  and  Fur- 
.  26  (      ther  Directions. 
.  27     Motions  and  ditto. 

( Pleas,   Demurrers,  Exoep- 
28  }      tions.   Causes,  and  For- 

(     ther  Directions. 

I^iort     Causes,   Peutiuos, 
29]      (unopposed   first.)    sod 

(      Csuses. 
I  31     Motions  and  Causes. 


CHANCERY  CAUSE  LIST. 


Hilary  Tirm,  1848. 

AT   WKSTVINSTES. 


5.0.<?.Sharp 
S.  O.  Lancashire 
^  ^  5  Hodgkinson 
^'^' I  Ditto 
AHfrev 
(  Wilson 
S.  0.  \  Ditto 
(  Ditto 

{Nightingale 
Whittington 
r  Williams 
iSoden 
5  Westhr 
I  Ditto  ' 
Ditto 

Cridlaud 

Fraser 
(  Cunningham 
J  Ditto 
1  Ditto 
I  Lairrence 
j  Maxwell 
i  Ditto 

Boyd 

Watta 

The  Gt.  West-^ 
ern  Ry.  Co.  % 

Ditto 

Gough 

Attorney-GsB. 


'j,pp«i 


Teylor,  appeal 

Lanenabire,  ditto 

Allfrey,  3  causes  appl 
Wilson) 
Ditto     t  appeal 
Foster  J 

Edirards  * 
Ditto 

Ditto         ditto 

Ld.  Mawbevt  do. 
Jones         ditto 
Murmy^ 

Mi™y     •»'"» 
Ditto     ) 

Kihhtthwsite,  appeal 
Ditto  ditto 

Boyd  ditto 

Hyde,  caose  by  order 
The  Birminffbam  &  Oxfd. 
Junction  Ry.  Co.  appl 
Ditto    nppssl 
Bult,     ditto 
GIUnv  ditto 


Ckamerf  Cane  Lut. 
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Jttafttr  of  tie  MoUf . 

JUDGiuNTS  {rtterved,) 

Muter  v.MarqaU  d^  CroiamAre,  fv.  din.  and 

cotu. 

JBoshellv.  Giles     I 
IBoBbellv.  Giles     ; 

PLUM  AVB  MUiVllRBBSi 

iDean  of  Ely  ».  Gajford,  six  pleat. 
ArmUteed  v  Dorbam,  deou 
Armiatead  v,  Darban,  dem« 

CAUSES. 

Ptrtkurd,  Cburchman  v.  Capen,  fur.  din.  and 
cosa 

Eattir  T«rm^  Same  v.  Same,  aopple. 
T«  present  pctiiioiip  Scoorton  «.  Jeraiagbaob 
Smith  V.  Earl  of  Effingbam,  fur.  din.  aod  costs. 
F^  cauH  day  a/ut  Tsrai,  Hooper  r.  Denoon. 
ohortt  Hoiloway  r.  Jacobs. 
S.Oao  amend,  Williamson  v.  Gordon. 
Asbwell  V.  Taylor. 
Short  JM^wy^-Scirbrwigb  )    for.  din.  mad 
ISamev.  Crafton  (  costo. 

/Hemming  V.  Anher  \ 
Penkiard,    fanieir.Same. 
^  I  Same  v.  Same. 
■(  Same  v.  Same. 
S-0,tiUpetn.\ 
of,  rAuriMg  (  Rawortb  v»  Same. 
(Htprndtf  V 
Siodersoo  «.  Williams. 

/Kfli^htv.Majoriban&s  ) 

•jSaoie*.  Same  S 

(SBmeT.Gibbo.  > 

^Jur  r  Hooper  «.  Salmon.    \ 
Tfm\Tugwell  ».  Hooper    j 
tf'3Iicbae]  p.  Kipling,  exceptions, 

r  Attorney -Genenl  v.  CbarebilL 
\  SiuDe  V.  Same. 
(Same  v.  Baker 


^  axons. 


fur.  dirsk 
and  coals. 


Pint  caute  day,  Pfaffipe  v.  Watkins,  pro  confesso, 

i 


P«rt 
ietrd 


SHeming  v.  Arcber 
Same  v.  Same 
Same  «.  Same 


Re-bearing. 


/Same  -r.  Same 

^  Kawonh  v.  Arcber 
Pint  cave  day^  Lindley  v.  Lindlejr . 
Johwy  iiM,  Wilson  s.  Eden.  fur.  dira.  6c  costs. 
^(trt  htard,  Jan,  I7th,  Petn  ».  Petre. 
Tanner  r.  Tanner. 

Pertheardy  &.  O.,  to  nmend^  Cbuncetior  v.  Xore- 
Jn/f. 

Part  heard,  Gallafeot  v.  Brown 


P^  heard,    }  Peaterret.  Willis  J 
'    ( Same  «.  Same         y 
,  Rice  a.  Gordon 
I  Sase  V.  Scaraett 
•■  Same  ».  Gordon 
I  C«er  ».  Gordon 
Stmer.  Ayers 
Putt  cause  day,  Att.-General  «.  Lord  Cliffbrd. 


i 


iVaugbam  v.  Kogen. 
..  . 


Pint  caiue  day,  ^  Same  r.  Harris, 
r  Samer.Sturgis. 
^pcttiswoode  r.  Thorndell. 

l^Veibalno.  Welbam  I 

( Daniels  v.  Welbam     f 


!  Lloyd  a.  Noott        )  for.  din.  and 

Same  v.  Same  {  oosu, 

Dadman  v.  SbirreC 

Firtt  muif  day,  Attomey-Genaral  a.  Waid,  ex- 
ceptions, ft  seU. 
Attorney- Gen.  a.  Ward,  fur.  din.  and  costs. 

{HsTe^Uv.  Harrison     j  axons,  and  fur.  din. 
Samev.SsBM  )         and  costs. 

rColebrooko.Clsrk      ) 
^  Same  e.  Williamson    >  fur.  dlrs.  and  oosts. 
C  Bremridge  v.  Turner  ) 
Skepper  o.  King,  fur.  din.  and  costs. 
CCarrv.  Hindenoa     I 
)  Saaie  9.  Tbomfli        5* 
'Gas  Ligbt  and 

Coke  Com.  v.  Symonds 
Symonds  v.  Gss  Ligbt  sad    lexon8.ftfBr. 

Coke  Com.  din.  and  costs. 

Stillman  a.  Gas  Ligbt  and 

Coke  Com. 


NEW  CAUS8S. 

Miekietbwait  a.  Nigbtiagale. 

tCoombe  v.  Stearart        ) 
Hutcbings  a.  Same        \ 

Strutt  V.  Galswortby,  at  defendaat  Galswortby 
request. 

Trou  bridge  a.  Cooper. 

{Peacock  v.  Penson     ) 
Same  v.  Same  ) 

Attorney-Gen.  a*  Ataabe,  re-bearingw 


f^tce'C^ancenor  at  eajtbnOr. 


PLBA8,  DKMURRERS,  CAUSBS,  BXCBFTtOKS,   AX0    FVR- 
TflER    OIRCCnOHS. 

Harris  V.  Brunton,  plea. 

Clark  a.  Arcbebald,  demr. 

Leaby  a.  Vist  Melton,  exons.  as  to  plesding. 

Ditto  a.  ditto.  ditto. 

Pollock  V.  PoUocky  demr. 

8. 0.  G.,  Myers  a.  Macdonald,  t  causes. 

!  Westell  a.  Leslie,  fur.  din.  and  exns.  pt.  bd. 
Bird  V,  Ford,  cause  by  order. 
To  fix  a  day,  Steward  a.  Forbes. 
S.O,,  Hickson  a.  Mninwaring,  t  causes. 
Sewell  V.  Murray,  otherwise  Clarke,  4  causes. 
Smitb  a.  East  India  Company,  pt.  bd. 
Edge  V.  Duke. 
Cork  a.  Spain. 

!  Smitb  V.  Flummer. 
Ditto  a.  Smith. 

FansbaweT.  Walter. 

Clark  a.  Wyburn. 

Swift  V.  Grazebrook,ezoo8.  and  for.  din. 

Stiles  V.  Gay,  exons,  2  sets,  and  for.  dira. 

Cbambera  a.  Siggers. 

Mills  V.  Smitb. 

Milford  V,  Reynolds,  fur.  dira.  ft  coats  &  f  petns. 

Barnard  v.  Gutts. 

Ford  a.  Walker. 

Leaf  a.  Patch. 

Forbes  a.  Herring. 

Knott  a.  Prier. 

Knott  V.  Cottee. 

Moyle  a.  Borlaae. 

Low  f.  Graves. 

Bromley  a.  Loton. 

Bownass  v,  Abbott. 
I  r  Hammett  v.  Turner,  fur.  dirs.  and  costs. 
I  \  Ditto        V,  Ditto, auppl.  bill. 
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Chaneery  Cause  ImU 


J  Lasbrooke  «.  ikDith  ^ 
\  firowne     v.  Ditto  S 
i  Payne  v»  Wrench         \ 
I  Milburn  v.  Woodcock  >  fur.  dirs.  and  eosta. 
( Ditto       V.  Baker         ) 
Hobhouae  v.  Bland. 

i  ST'''-  ^f>~°  Jfur.dir8.andcoaU. 
\  WiUiama  v. Ditto  )  ^'  ^^* 

Cbowna  v.  Sbarpe,  far.  dire,  and  costa. 
Jonea  v.  Foulkea  ditto 

Agnew'  V.  Fielder. 

£arl  of  Balearraa  «.  Jobnaon,  exona. 
Duke  of  Leeda  v.  Earl  of  Amherat,  exona. 
Battershall  v.  Biahop   of  Wincbeater,  for.  dira. 
and  coats 
Short,  Cockerell  v.  CaWert. 
Milea  v.  fay,  fur.  dira.  and  coata. 
Surteea  v.  Hopkinsoo,  exona. 
Jenkins  v.  Briant,  fur.  dir».  and  coata. 
Walker  v.  Odling. 

Asbbumbam  v.  Aabbumbam,  fur.  dira. 
Adey  v.  Arnold,  fur.  dira. 
Roberta  v.  Roberta. 

Green  v.  Norton,  Scausea,  fur.  dira.  and  coata. 
Qreen  v.  Bourke. 
Cocking  v.Brigga. 

Green  v.  Bailey,  for.  dirs.  ond  costs. 
Palmer  v.  Wbite. 
Jones  V,  Eyana. 
Salomona  v,  Connop. 


17tec«eriJaiictnor  Siug|t  ISrtirt. 

CAUSSS,  PURTflBR  DIRBCTIOVS,  AND  EXCBPTIONS. 

Roberts  v.  Roberts,  dem. 

Wilktns  V.  Gaby,  plea. 

Sibson  V.  Edgwortfa,  plea. 

Farwell  r.  Seale,  dem. 

5.  0.  Scbo6eId  v.  Calbuac. 
o  y)  J  Parker  v.  Conatable. 
^•^•\  Ditto  r.Sturges. 

Eokt.  T.,  Bull  V.  Bonfield, 

iSlh  Jan,,  Glover  V.  East, 
f  Attorney-Gen.  v.  Gardner)  _^  i^j 

i  Ditto  Juitto  s^^ 

Robinson  v.  Bell. 

Whatfurd  v.  Moore. 

Williams  9.  Peel,  ^  causes. 

Bun  V.  Braddon. 

After  T,,  Fleming  ».  Carljle. 

Bycroft  v.  Hcrton. 

Sampson  v.  Hawkins. 

Weald  V,  Dixon. 

Stopford  V.  Keily. 
K  Vincent  v.  Hart         > 
i  Diito  V.  Nicbolaon    j 

Wren  w.  Bradley. 

Lazarus  v»  Cnlbeck. 

Davies  v.  Thorns. 

Batson  v.  Foot. 

Emanuel  v.  Emanuel. 
( Clarke  v.  Clarke  ( 
j  Ditto  V.  Fitzroy      S 

Wells  V.  Bourdilllon. 

Brookman  v.  Whitehouse. 

Hilhouse  v»  Hilhouse. 

Hall  V.  Lack,  fur.  dird.  and  coata. 

Raven  v.  Kirl,  exons. 
S  Lyall  V.  Elian  ) 
i  Elias  V.  LyaU  ( 

Harvey  v.  Kenou. 


Watkins  o.  Williams. 

Empaon  v.  Adej. 

Sergeant  v.  RoMrts,  fur.  dirs.  and  costs. 

Wataon  v.  Sharpe. 

Donglaa  «.  Middletoo,  S  eauaea. 

Turner  v.  Blaule,  exona. 

Baddeley  «.  Cory  | 

Ditto  V.  Curwen  S 

Cuming  v.  Thrower,  fiir.  din.  and  costs. 

Hickinbotham  v.  Cobb. 

Barton  v.  Haynea. 

Harard  v.  Church. 

Att-Geoeral  9.  Munro.) 

Ditto  V.  Bannerman.      ) 

Bass  V.  Wellstead,  exons. 

Bateman  v.  Ridge. 
4  X  r       V  Griffin  t?.  Jamea  )  *.„  j-  . 
^^•^-"•1  Ditto  9.  Griffin    \f^'^^'' 

15  Jan,,  Wartzburg  v.  Oawood,  ditto. 

Shaw  V.  Fisher. 

Wich  t;.  Walker,  exona. 

Vict<€6ancellor  ^Miqtm, 

CAUSES,  rURTHER  OlttBClIOXS,  AND  BXCBrrlOXI. 

Clare  Hall  v.  Harding,  dem  • 

Barker  v.  Rogers,  objeotton  as  to  parties. 

lUh  Jan.,  Rock  o.  Callea. 

PhilUpaon  v,  Gatty. 

Gatty  V.  PhiUipaon. 
,4.L  r      r  Browne  ».  Browne  1     fur. dirs. lod 
^^''^  •'*'*•  \  Ditto  t>.Baratow     J         costs. 

Attorney-General  v.  Ward. 

To  Jit  i  Moor  v,  Vardon,      ) 

a  day  (  Ditto  v,  Lachlan.       \ 

S,  0.,  Parsons  v,  Muntz,  pt.  hd. 

Clementi  v.  Fielding. 

lUk  Jan,,  Cbionock  v.  Broom. 

Tojix  a  day,  Gask«ll  v.  Holmes,  fur.  dira.  loJ 
costs. 

llik  Jan,,  Manser  v*  Baok. 

Wih'jan,,  Ingersoll  9.  Kendall. 
S  Elliott  V,  Lyne  I  .•,,.^ 

jDitt0  9.Symona.      S         ^'"°- 

Browell  v.  Reed,  ditto. 

Roberts  v,  Adams,  ditto. 

Plumley  u.  Plumley. 

Wheeldon  v.  Perkin. 

Chambers  v.  Bicknell,  fur.  dirs. 

Bates  V.  Rickerby,  ditto. 

Sayer  v.  Sayer,  exons.  and  ditto. 

Gillies  9.  Longlanda. 

Sutcliffe  9.  Banka,  fur.  dira .  an<l  costs. 

tut  Jan,,  Wragg  9.  Wraj^y. 

Shorty  Greenwood  9.  Cleave. 

Milne  9.  Parker,  fur.  dira.  and  costa. 

%tnd  Jan,,  Alexander  9.  Young. 

Sowerby  v.  Clayton,  ditto.  ' 

Cauaes  tranaferred  from  the  Vice-Chanceuo&o 
Engl  A  no's  List  on  the  18  tb  of  January  iMt 
Rowland  9.  Morgan. 
^  Edwards  9.  Joynaon 
I  Ditto  9.  Jackson 
Alorgan  9.  Daviea. 

i  Gilbert  9.  Hodgktss 
Ditto  9.  Miller 
Lewis  9.  Smith. 
Robinson  9.  Robinson. 
Seymour  v.   Hamilton. 
Sowerby  9.  GutteriJge 
Blackman  9.  Lidit. 
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Biekham  v.Sidd«n. 

Mtddisoo  V.  CluippeU. 

MoMlej  V.  Baker. 

Sandys  «.  MoYlaa,  S  caaset. 

Booke  o.  Drake. 

Moras  v.  Mores. 

Cbtmbers  o.  Earl  of  Momingtoii. 

Stntter  ▼.  Muston,  4  causes. 

ViacooDt  St.  Vincent  v.  Hinckley. 

Kipling  V.  Frj. 

ITotte.  Sterenson    ) 
Graham  o.  Reeves  ) 


COMMON  LAW  CAUSE  LIST. 


Sxclnmn  of  9Uas. 

DBMURnaas. 
Hilary  Term,  1848. 
For  Judgment, 

Chamberlain    v.  The  Chester  and    Birkenhead 
Rulwaj  Companr* 

(Heard  8ch  May  1847.) 

Higjp  V.  Mortimer. 

(Heard  I7th  Nor.  1847.) 
RsDuden  v.  The  Manchester  South  Junction  and 
Altrinebsm  Railirsy  Company. 

(Heard  17th  Not.  1847.) 
Eailev.  Oliver. 

(Heard  1st  Dec.  1847.) 
Cooplaod  o.  ChsUis. 

(Heard  7th  Dec.  1847.) 

Moon  o.  Durden,  jun.  (sued,  &c.) 

(Heard  8th  Dec.  1847.) 

Davis  9.  Dnrdea,  jun.,  (sued,  &c.) 

(Heard  8th  Dec.  1847.) 

Rvalla  9.  Bramall  and  another,  exors. 

(Heard  8th  Dec.  1847.) 

For  Argumgnt, 
Venables,  elk.  v.l  he  East  India  Company. 

(Part  heard  8th  Dec.  1847.) 
Roret  V.  £.  Lewis. 
Lattimore  v.Garrard. 
Hedley  o.  Baker,  elk. 

SPECIAL  CASKS. 

Far  jHtlgwint, 

Wilson  «.  Kden,  Bt.,  and  others. 
(Heard4th  June,  1847.) 

Doe  d.  Knigbt  v.  Spencer. 

(Heard  16th  Nov.  1847.. 

Lee  V.  Stone  and  otbera. 

(Heard  lath  Nov.  1847.) 

Taylor  v.  Dawson.  Esq. 

(Heard  I9ih  Not.  1847.) 

For  Arguments 

Salkeld,  elk.  «.  Johnston  and  others,  by  order  of 
the  Lord  Cbancellor. 

Marah  «.  Daries  and  others,  by  order  of  A'lii  Prius, 

South  Eastern  Railway  Company  v.  Pickford  and 
othera^by  order  of  Baron  Alderson. 

Tobin,  Knt,  v.  Simpson,  exor.,  &c.,  by  order  of 
Justice  Erie. 

Morgan,  admix..  &c.,  v,  Jeffreys,  by  onler  of 
Jattice  Erie. 

Moalton  and  wife,  admix.,  &c., ».  Camroux,  sec, 
fcc.,  special  verdict. 


Beloher  and  others,  assigDees,  &e.,  v.  BelUuny 
and  another,  exors.,  &c.,by  order  of  Baron  AlderMin. 

Hamilton  sud  others  v.  Spottiswoode,  by  order 
of  Baron  Parke. 

Graham  and  others,  assignees,  &c.,  v,  Allsoppa 
by  order  of  Baron  Alderson. 

Shiell  V.  Ward  and  others,  by  order  of  Nid  Print. 

Doe  d.  Knight  v.  Samson  and  others,  by  order  of 
Nisi  Priui, 

Fumesa  and  another  v.  Lair,  |^  order  of  Niri 
Prita, 

The  Royal  Mail  Steam  Packet  Company  v. 
Acraman  and  others,.by  order  of  iViji  Prius, 

Regina  on  the  prosecution  of  Wm.  Chaffers  v. 
Good,  claiming,  &c,  demurrer,  by  rule  of  court. 
(Queen>  Remembrancer's  side.) 

Allen  V.  Sharpe,  special  case,  by  order  of  Nisi 
PHws. 

Williams,  exor.,  v.  Griffith,  special  case,  by  order 
of  iVtsi  Print. 

Fenn  v.  Gould,  special  case,  by  order  of  Baron 
Rolfe. 

Lamprell  v.  The  Guardians  of  the  Billericay 
Union,  special  case  on  awsrd. 

PSREHPTOay    IMPIR. 

To  be  called  on  the  firat  day  of  the  Term,  after  the 
motions,  and  to  be  proceeded  with  the  next  day,  if 
necessary,  before  the  motions. 
RuU  Nisi. 

SSiid  Nov.,  1847.  —  Graham  and  another  v. 
Ingleby  and  another — Mr.  Attorney-General,  Mr. 
Martin. 

8th  June,  1846.  — Henry  v.  Nssb  and  others,  and 
37  other  causes.— Attorne^r-Genernl,  Mr.  Martin. 

18th  Nov.,  1847, — Doe  sevl.  dems.  Poole  v, 
Vaugban--Sir  F.  l^esiger,  Mr.  Welsby. 

16th  Nov.  1847.^— In  the  mstter  of  Jsmes  Richard 
Thomson,  gentlemsn,  obe,  &c.^ Mr.  Watson,  Mr. 
Bovill. 

16th  Nov.,  1847.  —  Montsgue  «.  Payne  —  Mr. 
Chambers,  Mr.  Martin. 

S4th  Nov.,  1847. »  Belfast  and  County  Down 
Railaray  Company  v.  Strange,  sen. — Mr.  Ogle,  Mr. 
Atkinson. 

11th  June,  1847. — Harcourt  and  wife  v.  Wyman, 
(pros.) — Mr.  OgU,  Mr.  Gbambsrs. 

lltk  June,  1847.— Same  v.  Same,  (debt>— Mr. 
Ogle,  Mr.  Chambers. 

11th  June,  1847. — Same  v.  Same,  (covt.)— Mr. 
Ogle,  Mr.  Chambers. 

lltb  June,  1847. — Doe  d.  Same  v.  Same— Mr. 
Ogle,  Mr.  Chambers. 

9th  Nov.,  1847.— Hills  and  another  v. Silcock — 
Mr.  i'eacock,  Mr.  Willes. 

Ist  June,  1847.— -Hallett,  jun.,  v.  Vjgne — Mr. 
Willes,  Mr.  Attorney  General. 

9th  Nov.,  1847.— Thomas  ».  Davies — Mr.  Lush, 
Mr.  Gray. 

18th  Nov.  1847, — Harrison  V.Thompson  and  an- 
other—Mr. Lush,  Mr.  Atherton. 

9th  Nov.,  1847.— Shorthose  v.  Lees— Mr.  H.  Hill, 
Mr.  Lush. 

9Lh  Nov.,  1847. — Badham  v.  Badham — Mr.  Gray, 
Mr.  Whitehurst. 


NEW   TRIAL   PAPER. 
FOR    JUDGMENT. 

Moved  EasUr  Term,  1847. 
London,  Lord  Chief  Baroiu — Lnttriatle  and  another 
i;.  Dent  and  others— Sir  F.  Kelly. 

(Heard  19th  Nov.  1847.) 
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GmmoaXm0  GflSit  liiiif. 


Lmian,  Lord  CM^  amMi.~H«ileCiM  v«  SiggWB 

(H«w4  15th  NiHr.1847.) 
Fon  iKOONiirr. 

Middleteje,  Lord  Chirf  Barm.  —  Httcbcoek,  ad- 
muUtntory  &c.  o.  Beavin — Mr.  Martui. 

London,  Lord  Ckigf  Baron. — ^Rlaaon  v,  Owen  And 
others — ^Attorney-GftneraL 

London,  Lord  Chief  i^anm.— RalU  v.  Depittofrn 
and  others — AttHrney-General. 

Liverpool,  Mr.  Batvn  Hojfc.— Wbitwall  v.  Harri- 
•on — Mr.  Watson. 

GloMoeeUr,  Mr,  JuiHee  ifau/tf.  —  Christy  and 
others  (on  affidants)  v.  Powell  and  others — Mr. 
Whateley  for  defendant  Pidgeon. 

Lewei,  Lord  Chief  J uetiee  Wilde. — fiiddle,  ezeca- 
tor,&e.,  V.  Biddle^-^ijeant  Shee. 

Kingston,  Lord  Denman. — Hooper  and  another  v, 
Williams —  Serjeant  Channell. 

Kingtton,  Lord  Denman.— Boilean  «.  Rodlin  — 
Sergeant  Shee. 

Kingfton,  Lord  Denman. — ^Robinson  v.  Herman — 
Mr.  Chambers. 

Kingston,  Lord  Denman. -^'Sawry  en  A  Ennishilien 
Railway  Company  v.' Edmonds — Mr.  Bramwell. 

Chester,  Mr.  Justice  Cbftmon.— Bates  v.  Townley 
and  another — ^Mr.  Welsby. 

Chester,  Mr.  Justice  Co^tMon^r—Bates  v.  Townley 
and  another — Mr.  Townseod. 

Cardigan,  Mr.  Justice  Wtghtnuin.^^'Doe  d.  Lewis 
V.  Lewis — Mr.  Benson. 

Winchester,  Mr.  Justice  Creifmi/.— Kewlyn  v. 
Shadwell— Mr.  Coekbum. 

Dorset,  Mr.  Justice  CresswelL — Saint  v.  Cox — Mr. 
Cockbom. 

Tatinton,  Mr.  Justice  Ift/tiami.— Wait  and  an- 
other V.  Baker— Mr.  Crowder. 

Taunton,  Mr,  Justice  VFiMianii.— Wait  and  an- 
other V.  Baker. — ^Mr.  Butt. 

Moved  after  the  Ath  day  of  Easter  Term,  1947. 

Middlesex,^ Mr.  Baron  JWeriwi.— Wilkins  v. 
Grant — Mr.  Crowder. 

London,  Mr.  Baron  Aldersm. — Chapman  v. 
Geiger.— Mr,  Bramwell. 

Moved  Trimty  Term,  1847. 

Middleuje,  Mr.  Baron  PorXee.— Manning  v.  Bailey  j 
— Mr.  Chambers. 

Middlesex,  Mr.  Baron  Par^e.r-Jaeobs  v.  Hyde— 
Mr.  Hake. 

London,  Lord  Chief  Baron.  —  Chilton  v.  The 
London  and  Croydon  Railway  Company — Mr.  Hill. 

Moved  Michaelmas  Term,  1847. 

Middiesex,  Lord  Cairf  Baron. — Fotez  v.  Glossop 
-~Mr.  Cockburn. 

Middlesex,  Lord  Chief  Banin.— Blackett,  Bt.,  v. 
Wood— Mr.  Wataon. 

Middlesex,  Mr.  Baron  P/att.— -Morley  v.  Atten- 
borough — Mr.  Martin. 

London,  Lord  C%t^^ron.— 3umside  v.  Dayrell 
—Mr.  Crowder. 

lAmdon,  Lotd  Chief  Baron.-^ame  v.  Same— Mr. 
Martin. 

London,  Lord  Chief  JBaron —Waller  r.  Bishop- 
Mr.  Crowder^ 

London,  Lard  Chirf  Baron. — Frsser  v.  Lochner— 
Mr.  Martin. 

Londm,  Lord  Otief  Baron.-^Hennvh  v,  Clark— 
Mr.  lluinfrey. 

l/jndon.  Lord  Chief  Baron. — Percy©.  Hopkins — 
Mr.  Bramwell. 

Yorkshire,  Lord  Chief  ^aron.— Young  and  an- 


other, assignees,  &o.  v.  Hofa  and  othan-^Xr. 
Knowles  for  defendsnu  Andettm  and  WbsUty. 

Yorkshire,  Lord  Chirf  Barm^—Grabnn  t .  Hor* 
berry — Mr.  Bainea. 

Yorkshire,  Lard  Chirf  AtroAw— Clttilaswertk  t. 
Walker—Mr.  Martin. 

Liverpool,  Mr.  Justice  fr%fctsMa.-^Tbe  North  ud 
South  Shields  Ferry  Company  «.  Barker  and  othm 
— ^Mr.  Knowles. 

JAverpool,  Mr.  Justice  ITig^man.— Bromik)vaDd 
another  v.  Saul  and  others— Mr.  Msrtin. 

Liverpool,  Mr.  Justice  H^AlRiaa.— Syers  r.  Joau 
and  others — Mr.  Watson. 

Hertford,  Mr.  Barvss  P«r**— Wedle.KiBg-Mr. 
Chambws. 

Chelmrford,  Mr.  Justice  CWtaum— Sahnon  on  ifB- 
davit,  V.  Cutta— Mr.  Bramwell. 

Croydon,  Mr.JusHee  Cblt«Mn.---Lannntb,  (a  pn- 
per)  on  affidaviu,  v.  Haalam— Mr.  Knowles. 

Croydon,  Mr.  Justice  CbiXaian.— Brown  v.Pesnoa 
Mr.  Lush. 

Ipswich,  Mr.  Justice  PetUson.^LoA9\t  snd  in- 
other  V.  Nicklin— Mr.  O  'Malley. 

Lincolnshire,  Lord  Chief  Justice  Dimsan.— Hob- 
son  V.  Marshall— Mr.  Whiteburst. 

Warwick,  Lord  Chief  Justice  D«im«a.— Morgan  ». 
Heath — Mr.  Martin. 

Winchester,  Lord  Chirf  Jaeiice  friWt.-WiUiaBU 
V.  Abrahaflft*-*Mr«  Cockhura. 

Winchester,  Lord  Chirf  Justice  WUds^ti^ 

Pritchard— Mr.  M.  Smith. 

Winchester,  Lord  Chirf  Justice  TTildsv-PowsU  t. 
Lankester— Mr.  M.  Smith.  . 

Exeter,  Mr.  Justice  m/itoins.— Doe  d.  E.  Dnke 
V.  Drake  and  othera— Mr.  Crowder. 

Exster,  Lord  ChUf  Justice  ITiWe.— Doe  d.  G.  H. 
Drake  v.  Drake  and  others — Mr.  Cfowder. 

Exeter,  Lord  Chief  Justice  Ifiiifa^Marley  f.Pw- 
combe— Mr.  Crowder. 

Bodmin,  Mr.Juetiee  H^tfOwB*.— Hiwhins  ».»«- 
namara — Mr.  Crowder. 

Bridgewater,  Mr,  Justice  ITii/JaiM.— Hihberd  *. 
Knight — Mr.  Crowder. 

Bristol,  Lord  Chirf  Justice  Wilde. -^ionn  t. 
Simonda-^Mr.  Cockbom. 

Bristol,  Lord  Chief  Justice  H'tWf.-Cballia  snd 
another  v.  Warltera  and  others — ^Mr.  Coekbum. 

Bristol,  Lord  Chief  Justice  ITiWe.— Same  ».  Sane 
— Mr.  Serjeant  Kinglake. 

Bristol,  Lord  Chirf  Justice  TTiWe.— Etlam  v. 
Hume— Mr.  Butt. 

Bristol,  Lord  Chirf  Justice  ITiirfe.— Johnson  t. 
Foley — Mr.  Prideaux. 

Stafford,  Mr.  Justice  Cbtem^e  — Stagg  v.  Etfl  of 
Miltown — Mr.  Serjeant  Talfourd. 

Gloucester,  Mr.  Justice  Colfrii/ge— Hulls  and  an- 
other V.  M'Gacben— Mr.  Wbatelev. 

Gloucester,  Mr.  Justice  CW^irf^e.— Riley,  on  aft- 
dariti,  v.  Warden  and  anothor— Mr.  Graavas. 

Ruthin,  Mr.JmliceMaule.-^on^  v.  Harrison— 
Mr.  Townsend. 

Mold,  Mr.  Justice  JJfau/e.— Ball  c.  Ingbsm— 
Mr.  Townsend. 

Cardigan,  Mr.  Justice  CreuieeiL — Lloyd  ».  Davies 
—Mr.  Lush. 

Brecon,  Mr.  JusHce  Cr«i»io«/i.— Powell  r.  Wfl- 
liams,  £sq.— -Mr,  Evans. 
Mooed  after  the  Mh  day  of  Miehaelmoe  Teree,  1647. 

Middlesex,  Mr.  Baron  P(at(.— BaHingor  v.  Sbep- 
pard — Mr.  Petersdorff. 

Middlesex,  Mr.  Baroa  Phtt. — ^Maile  »- M«nn— 
Mr.  O'Miilley. 

MiddkseM,Mr.  Baron  P4a(t.— Af  iddleditoh  v.  £Uii 
—Mr.  Pashley. 


DIGEST,    AND   JOURNAL   OF  JURISPRUDENCE. 


SATURDAY,  JANUARY  22,  1848. 


"  Quod  magU  ad  nos 
Pertinet,  et  neMue  malum  «t,  agitaiims»" 


Hmuit. 


PBACTICE  RELATING  TO  THE  RE- 
TAINERS OF  COUNSEL. 


Ouu  leaden  do  not  reijuire  to  be  re* 
Bunded  tluit  the  Biff  eoUectiTel^  has  never 
beea  nferred  to  in  these  pages  in  any  other 
terns  kit  those  of  profound  and  unqualified 
R|gard  and  respect,  and  that  we  have  nni- 
formiy  contenaed,  to  the  utmost  of  our 
power,  against  the  growing  disposition  per- 
eeptible  amoncst  the  community,  and  evi- 
doicedin  near^  every  species  of  publication, 
to  diflfMiage  mad  condemn  this  important 
and  necessary  branch  of  the  profession. 
Our  sentiments  and  intentions  m  this  re- 


with  the  views  of  the  other  branches  of  the 
profession  and  of  the  community  at  la^fe, 
by  means  as  efficacious  though  net  perbapa 
quite  so  unobjectionable. 

The  subject  of  retainers  furnishes  a  re* 
markable  illustration  of  the  supine  apathy 
to  which  we  have  adverted.  For  some  con» 
siderable  period  the  unsettled  and  unsatia-. 
factory  state  of  the  praotice  on  this  subject 
has  occasioned  weU-grounded  complaints. 
No  one,  unacquainted  with  the  matter  prac- 
tically, can  conceive  the  amount  of  annoy- 
ance and  vexation  to  which  solicitors  and 
attorneys  are  subjected  from  the  absence  of 
well-defined  and  intelligible  rules  for  the 

rst  have  not  undergone,  and  are  not  at  j  government  of  counsel  imd  their  clerks  as 
likely  to  undergo,  any  change ;  but  we  j  regards  retainers.  Each  succeeding  Term 
omnotp  nevertheless^  either  overlook  or 'and  Circait  furnishes  additional  instances 
approve  of  the  seeming  ii^ifference  whieh  j  of  novel  and  unheard  of  reaulations,  pro« 
the  Bar  as  a  body  manifests,  in  regard  to  'pounded  by  the  clerks  of  leading  barristers, 
certain  matters  in  which  some  consideration !  under  the  operation  of  which  the  counsel  is 
for  the  opinions  of  others  would  be  at  once  assumed  to  be  absolved  from  the  obligation 
jndicioos  and  hecoming.  It  is  not  difficult  j  of  continumg  to  act  on  behalf  of  the  cfient 
to  imderatand  hew  the  government  of  the  |  whose  retainer  he  had  accepted,  and  at 
Bar  is  left,  hy  tacit  consent,  to  those  whom  j  hberty  to  advocate  the  cause  of  the  adverse 
drcmnstances  have  invested  with  the  dis-  •  party.  The  point  is  mooted,  probably  for 
tindion  and  authority  of  leaders,  and  bow  j  the  first  time,  on  the  eve  of  the  trial  or 
tJie  latter — absorbed  in  the  duties  arising  |  hearing,  at  the  moment  when  the  briefs  are 
from  the  Tarious  and  complicated  interests  about  to  be  delivered,  and  the  attorney  has 
^trosted   to  them  by  clients— reluctantly 


^ly  tfaemselTes  to  the  consideration  of 

ritions  affecting  the  general  welfare  of 
profession.  It  must  be  conceded,  how- 
ever, that  in  the  present  day  no  body  of 
men  can  maintain  their  position  r^rdiess 
of  public  opinion,  and  if  the  timefy  inter- 
ference of  thcMe  whose  authority  would  be 
dieerfhllj  submitted  to  by  all  classes  is  not 
interposed,  the  regnlati(«s  and  practice  of 
the  nar  must  be  brought  more  in  harmony 
Vol.  XXXV.  No.  1,037. 


then  the  pleasing  duty  imposed  on  him,  of 
informing  the  meat  that  the  counsel,  se- 
lected after  much  and  anxious  deliberatioii, 
who  was  consulted  on  every  step  in  the 
canse^  and  was  supposed  to  have  mta^red 
its  details  and  prepared  himself  to  conquer 
its  difficulties,  had  transferred  his  know- 
ledge, experience,  and  zeal  to  the  other 
sid^.  The  disappointment,  mortification, 
and  indignation,  which  such  an  announce- 
ment produces  is  more  readily  imagined 
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than  described.  It  might  be  supposed  the 
leading  members  of  the  Bar  would  only  re- 
quire to  have  their  attention  directed  to  the 
existence  of  a  state  of  things  so  embarrass- 
ing and  equivocal,  to  insure  their  prompt 
and  anxious  consideration  of  the  matter. 
The  application  of  a  remedy  for  this  ad- 
mitted evil  is  exclusively  in  their  handtf; 
Why  have  they  not  moved? 
•  Nearly  twelve  months  since'  a  series  of 
questions/  the  result  of  actual  experience, 
involving  some  of  the  points  on  which 
doubts  and  disputes  had  most  frequently 
arisen  as  to  the  effect  of  retainers,  was 
transmitted  by  the  council  of  the  Incorpo- 
rated Law  Society  to  every  solicitor  and  at- 
torney practising  in  London.  The  result  of 
these  inquiries,   as  might  be  anticipated. 


time  being, — the  silk  gown  is  a  badge  of 
servitude^  and  the  sooner  it  is  determined 
that  the  wearer  shall  be  excluded  from 
general  business  the  better  for  tbe  honour 
of  the  Bar  and  the  interests  of  the  public. 
It  has  been  the  custom  of  late  jears  to 
number    amongst    her    Majesty's  conn&el 
evei^'barrister  of  sufficient  standing,  of  un- 
exceptionable character,  and  who  has  ob-- 
tained  a  certain  amount  of  leading  business 
at  Westminster  or  on  Circuit     Upon  the 
same  principle  on  which  Sir  Fitzroy  Kelly 
is  required  to  transfer  his  services  from  the 
one  party  to  the  other,  any  other  Queen's 
Counsel  may  be  prevented  from  appearing 
for  the  client  who  has  retained  him.    The 
independence  of  the  Bar,  and  the  rights  of 
the  public,  are  therefore  equally  involved  in 


rendered  it  manifest  that  not  only  the  con-  the  question  now  raised.  However  it  may 
venience  of  one  branch  of  the  profession  j  be  regarded  by  the  Bar,  no  casuistry  can 
and  the  honour  of  the  other,  but  the  in-  persuade  the  public,  it  is  just,  honest,  or 
terests  of  the  public — as  involved  in  the  necessary,  that  a  person  who  has  obtained  a 


due  administration  of  justice — ^imperatively 
called  for  the  establishment  of  fixed  rules 
and  regulations  for  the  guidance  of  solici 
tors'in  retaining  counsel.  We  take  it  for 
granted  that  Uie  information  obtained  in 
teply  to  the  inquiries  thus  circulated  was 
duly  communicated  to  those  who  are  under- 
stood to  represent  the  Bar.  We  have  not 
yet  heard  that  it  has  produced  any  result. 

The  case  to  which  we  alluded  in  a  re- 
cent number,*^  in  which  a  petition  has  been 
presented  to  the  House  of  Commons  by  the 
attorney  for  the  plaintiff  in  the  case  of 
JSurm  V.  The  Hon.  Capt.  Denman,  whilst  it 
directly  raises  the  question  as  to  the  exclu- 
sive right  of  the  Crown  to  retain  a  Queen's 
Counsel  at  any  stage  of  a  cause,  has  neee^ 
sarily  directed  the  attention  of  the  public 
and  the  profession  to  the  general  subject  of 
retainers.  Upon  the  point  now  mooted,  we 
believe,  no  difference  of  opinion  exists  out- 
side the  circle  of  her  Majesty's  counsel.  If 
acceptance  of  the  rank  of  Queen's  Counsel 
subjects  the  possessor  at  any  time  to  be 
called  upon,  not  only  to  desert  the  client 
who  has  acted  upon  his  advice  and  made  him 
acquainted  with  the  strength  and  weakness 
of  the  cause,  but  to  become  the  counsel  and 
adviser  of  the  opposite  side, — and  if,  indeed, 
the  Queen's  Counsel  in  such  a  case  has,  as 
suggested,  "  no  choice  in  the  matter,"  and 
is  "bound  by  his  oath  of  office  to  obey" 
the  call  of  the  Attorney-General  for  the 


'  These  questions,  in  number  25,  were  pub- 
lished in  Leg.  Obs.  vol.  33,  p.  536,  (10th 
April,  1847.) 

"  Ante,  p.  232. 


knowledge  of  all  the  circumstancesof  a  case 
from  one  of  the  litigant  parties,  under  an 
implied  pledge  of  inviolable  confidence, 
should  be  at  liberty  to  transfer  his  advocacy 
and  counsel  to  the  adverse  party  at  any 
stage  of  the  cause.  The  proceeding  involves 
,a  violation  of  the  first  duty  of  a  professional 
roMi,  as  well  as  of  the  established  principles 
of  .right  and  wrong.  It  would  indeed  be 
painful  to  learn  that  allegiance  to  the 
Crown  could  in  any  case  be  inconsistent 
with  the  maintenance  of  private  and  pro- 
fessional honour. 

Upon  many  grounds,  intelligible  to  bU 
who  belong  to  the  profession,  we  should 
desire  to  see  the  point  which  has  arisen  in 
the  case  of  Buron  v.  Denman,  and  the  whole 
subject  relating  to  retainers,  discussed  and 
adjusted  by  a  tribunal  constituted  somewhat 
differently  from  the  House  of  Commons.   It 
is  extremely  improbable  that  'the  petition, 
the   statements   in    which     we   publbhed, 
(ante,  p.  233,)   can  be  discussed  in  tbe 
House  of  Commons  before  the  completion 
of  the  trial  at   Bar  in  Buron  v.  Denman, 
which  is  fixed,  we  are  informed,  for  the 
14th  February.     The  trial   once  over,  the 
injustice  complained  of  in  the  petition  of  the 
plaintiff's  attorney  is  irreparable.    Not  long 
since,  when  an  unseemly  altercation  took 
place  between  two  gentlemen  practbing  in 
one  of  the  Equity  Courts,  a  general  meeting 
of  the  Bar  was  holden  by  requisition  to  the 
Attorney-General,   in  the  Middle   Temple 
Hall,  and  was  very  fully  attended.     The 
facts  disclosed  in  the  petition  referred  to 
are  at  least  as  interesting  to  that  branch  of 
the  profession  as  the  demeanour  of  anv  two 
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of  its  members.  The  preservatioa  of  g;ood 
manners  in  the  interooorse  between  pro- 
fessionid  men,  however  desirable,  cannot  be 
placed  on  a  higher  footing  than  the  mainte- 
nance of  professional  honour  and  independ- 
ence. Both  may  be  seriously  compromised, 
if  the  circumstances  which  have  recently 
occurred  are  allowed  to  pass,  without  any 
expression  of  opinion  on  the  part  of  the  Bar. 

SUFFICIENCY  OF  NOTICE  OF 
TAXATION. 

Ths  expediency  of  having  some  person 
in  attendance  at  the  office  of  an  attorney 
until  nine  o^clock  at  night  was  illustrated  in 
a  case  very  lately  reported.*^    A  notice  of 
taxation  was  left  at  the  office  of  the  plaintiff's 
attorney  by  putting  it  through  the  door, 
there  being  no  oue  m  attendance,  between 
7  &S  o  clock  on  the  evening  of  the  24th 
February,  in  the  following  form  : — "  Take 
notice,  I  shall  attend  to  tax  costs  to^morrmo 
at  12."    Dated  the  "  23rd  February."   The 
plsintifT  did  not  attend  the  taxation,  and 
afterwards   applied  to  review   it,    on   the 
ground  that  the  notice  was  insufficient,  the 
time  for  taxation  having  expired  when  it 
was  deliverpd  ;  but  the  Court  of  Exchequer 
refused  the  application,  because,  as  it  was 
said,  the  plaintiff  s  attorney  should  have  had 
some  person  in  attendance  at  his  place  of 
business  until  9  o'clock,  and  that  the  de- 
fendant should  not  be  placed  in  a  worse 
situation  than  he  would  have  been  had  the 
plaintiff's  attorney  been  ui  attendance.     If 
the  plaintiff's  attorney,  or  his  clerk,  had 
been   in  attendance,   (said  the  Court,)   he 
would  have  asked  the  person  delivering  it 
what  was  meant  by  delivering  on  the  24Ui  a 
notice  dated  the  23rd,  and  would  not  have 
been  led  to  imagine  that  the  time  for  taxa- 
tion had  elapsed,  but  would  have  been  in- 
formed that  it  was  a  notice  of  taxation  for 
the  following  day.     Without  laying  down 
any  general  rule,  therefore,  the  Court  held, 
that  ander  the  particular  circumstances  of 
the  case,  the  notice  was  sufficient. 

Perhaps  it  was  assuming  too  much  to 
suppose  that  if  a  clerk  had  been  in  attend- 
ance at  the  plaintiff's  office,  he  would  have 
thought  it  necessary,  upon  receiving  the 
notice,  to  demand  any  explanation  of  its 
tenns  ;  or,  if  he  had,  that  the  person  de- 
liTering  the  notice  would  have  been  capable 
of  affording  the  necessary  explanation.  The 
case,  however,  proves  that  ,the  judges  are 

<"  Grant  Y,  Mackenzie,  1  Ezch.  Rep.  12. 


disposed  to  regard  non-attendance  at  the 
office  of  an  attorney,  within  the  prescribed 
hours,  as  a  breach  of  professional  duty. 

JEWISH  DISABILITIES  RELIEF 
BILL. 

-By  divers  acts  now  in  force^  the  oath,r 
commonly  called  the  abjuration  oath,  maj 
be  required  to  be  taken  and  subscribed  as  a 
qualification  for  sitting  and  voting  in  par> 
liament,  and  for  the  enjoyment  of  certana 
franchises  and  civil  rights.  Her  Majesty'a 
subjects  professing  the  Jewish  religion  axe 
unable  conscientiously  to  take  and  subscribe 
the  oath  in  the  form  prescribed ;  it  is  there- 
fore proposed  to  be  enacted  that  the  oath 
following,  and  no  other,  shall  be  taken.  >-* 

"  I,  A.  B,,  do  solemnly  promise  and  swear. 
That  I  will  be  faithful  and  bear  true  al- 
legiance to  her  Majesty  Queen  Victoria, 
and  will  defend  her  to  the  utmost  of  my 
power  against  all  conspiracies  and  attempta 
whatever  which  shall  be  made  against  her 
person,  crown,  and  dignity ;  and  I  will  d» 
my  utmost  endeavour  to  disclose  and  make 
known  to  her  M^esty,  her  heirs  and  auc- 
cessors,  all  treasons  and  traitorous  con- 
apiracies  which  may  be  formed  agaiost  her 

•  or  them;  and  I  do  futhfully  promise  to 
maintain,  support,  and  defend,  to  the 
fftmost  of  my  power,  the  succession  of  the 
Crown,  which  succession,  by  an  act  inti- 
tuled, '  An  Act  for  the  further  Limitation 
of  the  Crown,  and  better  securing  the 
^hts  and  Liberties  of  the  Subject,'  is 
and  stands  limited  4o  the  Princess  Sophia, 
Electress  of  Hanover,  and  the  heirs  off  her 
body,  being  Protestants,  hereby  utterly 
renouncing  and  abjuring  any  obeidieooe  or 
allegiance  to  any  other  person  claiming  or 
pretending  a  riffht  to  the  Crown  of  thi» 
realm ;  and  1  oo  declare,  that  I  do  not 
believe  that  any  foreign  prince,  prelate, 
person,  state,  or  potentate  hath  or  ought 
to  have  any  temporal  or  civil  jurisdictioa, 
power,  superiority,  or  pre-eminence,  di- 
rectly or  indirectly,  within  this  realm :  I 
do  swear,  that  I  will  defend,  to  the  utmost 
of  my  power,  the  settlement  of  property 
within  this  realm,  as  established  by  Ike 
laws ;  and  I  do  hereby  disclaim,  disavow, 
and  solemnly  abjure  any  intention  to  sob- 
vert  the  present  Church  Establishment  a» 
settled  by  law  within  this  realm ;  and  1  do 
solemnly  swear,  that  I  will  never  eaereise 
any  privilege  to  which  I  am  or  may  be- 
come entitled,  to  disturb  or  weaken  the 
Protestant  religion  or  Protestant  goyeni- 
ment  in  the  United  Kingdom ;  and  I  do 
solemnly,  in  the  presence  of  God,  profess, 
testify,  and  declare,  that  I  do  make  this 
declaration,  and  every  part  thereof,  in  the 
plain  and  ordinary  sense  of  the  words  of 
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this  oatb,  wijtliout  any  evasion,  equivoca- 
tion, or  mental  retervation  whatsoever. 
So  help  me  God.**    (S.  I). 

The  name  of  the  Sovereiffn  for  the  time 
being  is  to  be  tnsertecl  in  ike  Oftth  (s.  2)  ; 
and  the  oath  is  to  ha  taJcen  in  like  manner 
as  Jews  are  now  swam.  (s.  3.) 

By  the  4th  douse,  this  oath  sbdl  be  atei 
nlitered  to  her  Mc^aty's  sufa^eeta  fnrofieimig 
die  Jewish  seUmoa  m  raaaner  afortaaid*  «t  the 
anne  time,  and  by  the  same  ofijcers^  qt  other 
jMraons,  as  tba  oath  for  which  ii  is  hereby  sub- 
aiitttted  is  or  nay  be  now  W  law  administered ; 
and  that  in  aU  cases  in  which  a  certificate  of 
the  taking,  makinff,  or  subscribing  of  the  first- 
mentioned  oath  ofabjuratton  is  olreeled  tebe 
given,  a  like  eertiffeaHa  of  the  takhng  «r  aub- 
berthing  of  the  o$fk  heroby  appainled  aad  t4t 
forthinabaad  tharacif  ahatt  ba  given  by  the  i 
officer  or  other  persoQ,  and  in  the  same  manner 
as  the  certificate  now  required  bylaw  is  di- 
rected to  be  given,  and  shall  be  of  the  like 
force  and  efl&t;  and  the  officers  or  other 
persons  who  are  reqtured  by  any  act  now  in 
force  to  administer  nie  first-  menooned  oath  of 
objuration,  and  grant  certifteates  thsMof,  shall 
be  sworn  duly  to  administer  and  grant  certifi- 
cates of  the  oath  hereby  appointed  and  set  forth 
instead  thereof. 

By  the  9  Greo.  4>  c  17,  *'for  r»nealing  so 
mnda  of  several  nets  as  imposea  tne  aeeear 
aity  of  receiving  the  sacrament  of  the  Lord's 
Supper  as  a  qudification  for  eertain  offices 
ana  employments,*'  a  certain  declaration  is 
.  prescribed  to  be  taken  in  the  cases  in  that 
9xt  mentioned :  And  by  8  &  9  Viet.  c.  52, 
*^  for  the  relief  of  persons  of  the  Jewish 
religion  elected  to  muiudpal  offioea^''  a  cer- 
tain other  ckeclaratioa  was  fiermitted  to  be 
taken  in  certain  cases  by  peraoiis  professing 
the  Jewish  reKgion^  instead  of  iKe  declara- 
tion required  to  be  made  and  subscribed  by 
the  act  of  9  Geo.  4,  c.  17  :  it  is  now  pro- 
posed ia  extend  the  benefit  of  the  last- 
recked  act  to  all  other  #aaes  in  which  the 
dechwatMn  set  forth  in  the  act  of  the  8  &  9 
Geo.  4  is  by  law  required  to  be  takon* 

By  the  6th  ctattse  the  act  is  not  to  esttend  to 
enable  any  parson  professing  the  Jewish  re- 
ligion to  hold  ore«erdsa  the  office  of  guardians 
and  jostiew  of  the  United  Kingdom*  or  of 
Bogeat  of  the  United  Kingdom,  under  whatever 
name,  styW,  or  title  such  ofiicc  may  be  consti- 
tuted, or  to  eooble  any  person  to  hold  or  enjoy 
the  office  of  Lord  f^i^  Chanc/^lor,.  Lord. 
Keeper,  or  Lqrd  Commis^oner  of'  tJbuQ  Grea^  [ 
fieel  of  Great  Britain  or  Ireland,  or  the  office 
of  Lord  I^ieutenant,  or  Deputy  or  other  Chief 
Governor  or.  Governors  of  Ireland,  or  her 
Majesty's  High  Commissioner  to  the  General 
Assembly  of  the  Church  of  Scotland. 

And  the  7  th  clause  provides,  thaithe  act  shall 
not  enable  any  persons,  otherwise  than  they  are 


now  by  law  eaaliled,  to  hold,  enjojr,  oraaficiw 
any  offiee,  place,  or  dignity  of,  in,  orbelengaif 
to  the  United  Church  of  &i^d  and  lirian  j, 
or  the  Church  of  Scotland,  or  any  place  or 
office  whatever  o^  in*  or  belonging  to  any  of 
the  Ecclesiastical  Courts  of  Judicature  in  Eng- 
land and  Ireland  respectively,  or  any  Cotttt  of 
Appeal  from  or  review  of  the  sentence  of  such 
oourts,  or  of,  in,  or  belonging  to  the  Commit 
savy  Court  of  Edinburgh,  or  of,  in,  or  bdoofp* 
ing  to  any  cathedral  or  coUegiate  or  ecdesiuti- 
calestahhshmentor  foundation,  or  any  office 
or  place  whatever  of,  in,  or  belonging  to  my  of 
the  Universities  of  Uie  realm,  or  any  office  or 
place  whatever,  and  by  whatever  name  the 
same  may  be  called,  of,  m,  or  belonging  to  any 
of  the  colleges  or  halls  of  the  said  Umvenities, 
or  the  oelleges  of  Eton,  Westminster,  or  Wm^ 
ehetler,  or  any  eoUege  or  school  within  ikai 
leahn,  or  to  repeal^  i^bm$SBLi%  or  in  any  mamer, 
to  interfere  with  any  local  statnta,  onhnanoe  or 
rule  which  is  or  shall  be  established  by  com- 
petent authority  within  any  university,  coU^ 
hall,  or  school,  by  which  Jews  shall  be  pre- 
vented from  being  admitted  thereto,  or  from 
residing  or  taking  degrees  therein ;  and  thtf 
nodnng  therein  contuned  ahall  extend  tocaaUs 
any  person,  olhsrwasa  tiian  an  be  innow  by  Isv 
enabled,  to  exereise  any  right  of  presentstiaats 
say  eeclesiastkal  benefice  whatsoever,  or  to 
repeal,  vary,  or  alter  in  any  manner  the  kwi 
now  in  force  in  respect  to.the  right  of  pretenta- 
tion  to  any  ecclesiastical  l>enefice  whatever. 

The  8th  clause  also  enacts.  That  where  sny 
right  of  presentation  to  any  oedesiasticsl  beno- 
im  shall  belong  to  an^  office  in  the  gift  or  ip- 
pomtaent  of  l^r  Maiesty^  her  heirB  or  toe- 
eoisors,  and  sudi  offios  ahnll  be  held  by  a 
parson  professing  the  Jewiah  religion,  the  n^ 
of  pnesentation  shall  devcdve  upon  and  be  ex- 
ercised by  the  Archbishop  of  Canterbury  for 
the  time  being. 

So,  also,  by  the  9th  section,  no  person  pro- 
fessing the  Jewish  rriigion  shnlt  directly  or  in- 
directly advise  her  Majesty,  hor  hmrs  or  snc- 
ceaaosp,  or  any  person  or  pemoMS  holding  or 
eoiflrciaing  Khe  office  of  gnardiaata  of  the  United 
Kingdom,  or  of  Regent  of  the  United.  King- 
dom, under  whatever  name,  style^  or  title  suoi 
ofiice  mav  be  constituted,  or  tftie  Lord  Liea- 
tenant  or  Lord  Deputy,  or  other  Chief  Governor 
or  Governors  of  Ireland,  touching  or  concern- 
ing the  appointnent  to,  or  diepoaal  of,  aay 
ofBee  or  prsflirraent  tn  the  United  Qinreh  of 
England  and  Mand,  or  in  tho  Church  of 
Scotland. 


NOTICES  OF  NEW  BOOKS. 


Jl  )kisii 


iiory  offhtjinmh/tjourt  and  Chan- 
eery;  with  Noticee  qf  their  ^iicteaf 
Discipline,  Rules,  Orders^  and  Customs, 
Beadings,  Moots,  Masques,  JReveh,  and 
Entertainments;  including  an  Account 
of  the  Eminent  Men  of  the  F'our  Learned 
and  HonowrahkBoeitHeSf'^^Limcolns  Inn, 


Minhmf  Pmatct^B  iii$k>fff  ^ffke  ittii$  tf  Oniri  md  Cktmettii. 


fltl 


and  Grttf%  tnn^  ^.,  ^c.  By  Robert 
R.  Pbarcb,  Eta.,  of  Gray's  Ian,  Bar- 
rister-At-Law,  London:  jSentlev,  New 
Burlington  Street,  and  Butterwortb,  Fleet 
Street.    1848.    Pp.  44tl. 

Matty  circumstsnces  hare  of  kte  eom» 
bitted  to  direct  the  atteiitioii>  a*  weB  of  tfaa^ 
pnbhc  fts  of  the  nrofesaion,  to  the  oonstitn* 
tioo,  history,  and  present  state  of  the  Inns 
of  Court.  Mr.  Pearce's  book  on  this  sub- 
jeet  is  therefore  weU-timed.  Dugdalc's 
OnytM^f  Juridiciaiee  is  w«Il  known  to  be 
tiie  great  authority  to  which  all  modem 
writers  on  the  Inns  of  Coart  anost  hare  re- 

eoorse.     In  1790,  there  was  a  pobUoation  _ 

called  "  Historical  Memorials  of  the  EngHsh '  of  consulting  such  manuscript  collections  as 
Laws  and  the  Inns  of  Court,**  which  was  I  oontaiaed  any  information  bearibg  on  the 
mainly  a  reprint  of  Dugdnle.  The  work, !  matters  oompriaed  in  the  work.  He  h4s 
however,  most  commonly  referred  to,  before  i  reiy  properly  coMected  as  copious  an  ait- 
the  present  publication,  is  "  Herbert's  An- '  count  as  practicable  of  the  ancient  rett^tn^^ 
Caqnitiesofthelnnsof  CourtandChaacery/'lin  the  four  Inns, — conceiving  that  an  exU- 
of  which  one  edition  oaly  appean  to  baye'bition  of  those  readings  cannot  fail  to  stimu- 


10.  Gtttr^i  Ian.  Early  Ugtbry.^Attcknt 
ordttw  and  ouatoBn.-^Siniiient  BMn.-^Stapk 
lan.-'^-Amud'i  Ina.  . 

11.  Riguktioos  of  the  lour  Inna  of  Coart. 
AdmisaioB  of  ttndenta.-^  Keeping  terms. — Ek*- 
eKUea.--Call  to  the  Bar.^-Reftiial  ttf  call  to 
the  Bar*--Screeaing.^£xpiilakm  anddiabar^ 
tiiig«--*AppaaL 

1%,  Degmea  ia  the  Inas  of  Court. 

The  author  has,  we  beUere,  fumbhed 
every  authentic  particular  of  any  iaipocth 
ance  relative  to  the  early  history  of  the  Inns 
of  Cottft  and  Chancery.  He  appears  to 
have  availed  himsdf  of  aU  the  aar^y  authe- 
ritaes  referred  to»  and  such  statutes  and 
recorda  as  illustrate  the  sulbject.  We  lua- 
derstand,  also,  that  he  haahad  the  advantage 


been  pabtished,  in  1804,  accompanied  by 
several  embellishments.      The  prelnninary 
part  of  that  work  comprised  the  Antiquities 
of  the  Common  Law  of  England ;  the  judges, 
lawyers,    and  the  various  inferior  courts ; 
tile  ibur  great  courts  ;  the  creation,  salaries, 
&c,oftlie  judges  of  Weetminsftcr  Hall;  the 
ancient  modes  of  trial  aad  puniahmeni ;' 
the  Terms,  iines,  &c.     The  compiler  then 
entered  upon  the  origin  and  customs  of  the 
several  Inns  of  Court  and  Chancery :  treat- 
ing of  their  history ;    their  manner  of  en- 
forcing   study;    their  regulations  of  diet, 
ipparel,   pastimes ;    t^eir  various  usages  ; 
their  eminent  men ;  and  the  several  Inns 
of  Chancery  attached  toeach  of  the  greater 
Inns ;  concluding  with  SeijeaMils'  Inn  and 
the  antiquity  ai^  ^ii^ity  of  ttat  aatdant 
Older  of  lawyero* 

Mr.  Pearce  has  diffarandy  arranged  the 
materials  of  his  work,  and  the  folk>wing  is 
a  statement  of  the  subjects  of  his  several 
chaplen: — 

1.  "Early  schools  of  hw  in  England. 
5.  Sites  of  the  Inns  of  Court. 

3.  Constitution  of  the  Inns  of  Court. 

4.  Ancient  readings  of  the  Inns  of  Court. 

5.  Inns  of  Court  Masques. 

6.  Revels. 

7.  LincoWs  Inn.  EArly  history.  ATtcicnt 
orders  and  custonfs.  Eminent  men.-^Fomi* 
val's  Inn  and  Thavia's  Inn. 

8.  Inner  Temple.  Early  history.  Ancient 
cnstomsi.  Kmiuent  men.— Clifford's  Inn.— 
demenf  •  lan.^Lvon's  Inn. 

g.  Middle  Temple.  Ancient  rules,  orders, 
and  customs,  Emhieut  men.  lieclures^**- 
New  Inn. 


laite  the  cause  of  legal  education,  to  which, 
as  he  observes^  sfttentioii  has  now  become 
alive.  We  shall  on  the  present  occasion 
pass  over  the  chaptera  on  Masqueaaad  Re^-els, 
and  place  before  oar  readers  an  account  of 
tdia  Studies  of  our  legal  ancestors  ^-^ 

**  la  aneient  tjiiaes  the  stadiss  in  the  Inns  of 
Court  weM  dassified  in  tia  lollewing 
ner:^-* 


TouehliiK 


vis. 


IklKM, 


J   ih 
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U 


tlM      f  InilsofChAiicarjk 
MootA     I  Mall, 
fire     yhHtnvty.' 


Anof«nn. 


'*The  readings  were,  from  the  very  founda- 
tion of  these  seminaries,  looked  upon  as  a  rital 
part  of  their  constitution.  They  wene  deWveted 
in  the  halls  with  great  solemnity  aud  dignity, 
and  were  not  only  adapted  for  the  improve- 
ment of  i^e  students  wlu)  resorted  tliiither,  as 
Fortescue  expresses  it,  to  study  the  grounds 
and  the  ori^^inals  of  the  law,  but  formed  a  most 
valuable  muide  to  the  more  advanced  professor 
in  his  daily  practice,  and,  being  the  comjkwi- 
tion  of  men  experirnced  in  the  profes^ott,  b£ 
tested  abilHies,  who  felt  it  a  point  of  honour  fo 
maintaiu  the  reputation  of  their  respective  inns, 
they  were  regarded  as  authorities,  and  were 
cited  as  exposiltons  of  the  law  in  argument  at 
Westminster  Hall,  where  some  of  them,  in  owr 
own  day,  cotttinue  to  be  respected.  Some  im- 
ponaut  stat\ite,  or  secttoh  of  a  statute,  was  ec- 
fccted  by  the  reader,  who  atirfysed  every  mrta- 
ber  of  it,  explained  its  ^orisioti,  sfnd  e^thauiMd 
the  whole  subject,— pohrtitrg  out  its  tiflation  lo 
"die  cormnon  law,  and  iHtisttalbg  hiA'argometit 
by  apposite  cases.  LordO>lte  notes  the  ttl- 
lowbg  fire  exeelleiit  qudttles  hi  ibe  ancient 


Remew:  Pearct^s  HUtory  t^tke  Jum  qf  Qmrt  ami  Chmmy. 


xadings  :•--'  First,  they  declared  what  the  com 
aaon  law  was  before  the  making  of  the  ttatute  i 
secondly,  they  opened  the  troe  sense  and  mean- 
iof  of  the  sUtnte;  thirdly,  their  cases. were 
bcief,  having  at  most  one  point  at  the  common 
daw  and  another  upon  the  statute;  fourthly, 
'plain  and  perspicuous,  for  the  honour  of  the 
reader  was  to  excel  others  in  authorities,  arga- 
meots,  and  reasons  for  proof  of  his  opiinions 
and  for  confutation  of  the  objections  against 
it;  fifthly,  they  read  to  suppress  subtile  inven* 
lions  to  creep  out  of  the  statute.' " 

'  Mr.  Pearce  enumerates  many  of  these 
Teadines  on  statutes  which  deserve  to  be 
Tememoered,  and  most  of  which  are  still 
extant.  He  then  refers  to  the  following 
account  from  Stow : — 

''The  benchers  appoint  the  eldest  utter- 
liarrister  to  read  amongst  them  openly  in  the 
I14II,  of  which  he  hath  notice  half  a  year  before. 
The  first  day  he  makes  choice  of  some  act  or 
atatute  whereupon  he  grounds  his  whole  read- 
ing for  that  vacation.  He  reciteth  certain 
doubts  and  questions  which  he  hath  devised 
upon  the  said  statute,  and  dedares  his  judg- 
ment thereon.  After  which,  one  of  the  utter- 
lyarriRters  repeateth  one  question  propounded 
by  the  reader,  and  by  way  of  argument  doth 
labour  to  prove  the  reader's  opinion  to  be 
against  law.  And  after  him,  the  senior  imef- 
barrister  and  reader,  one  after  anotlter'do  tfbi 
'dare  their  opinions  and  judgments  in  the  sa'ml, 
And  then  the  reader  who  did  put  the  case,  en- 
deavours to  confute  the  objections  laid  against 
him,  and  to  confirm  his  own  opinion.  After 
wfitch,  the  judges  and  seijeants,  if  any  there  be, 
declare,  their  opinions.  Then  the  voungest 
utter-barrister  n^ain  rehearseth  anotner  case, 
which  is  prosecuted  as  the  former  was.  And 
this  exercise  continueth  daily  three  or  four 
hours.  The  manner  of  readihjg  both  in  Lent 
.^md  Summer  vacations,  are  performed  after 
Ihe  same  manner;  and  usually  out  of  those 
readers  the  seijeants  are  chosen." 

.  The  manner  of  mooting  in  the  Inns  of 
Clottrt  and  Ghanoery  are  also  thus  idvea  bv 
Stow:-  ^        ; 

''  In  these  vacations  after  supper,  in  the  hall, 
.  the  reader,  with  one  or  two  of  the  benchers, 
«oiaes  in,  to  whom  one  of  the  utter-barris- 
.4ers  propounds  some  doubtful  case,  which, 
being  argued  bv  the  benchers,  and  lastlv,  by 
,  him  that  movea  the  case,  the  benchers  sit  ao#n 
<on  the  bench  at  the  upi>er  end  of  the  hall ;  and 
,4ipon  the  form  in  the  middle  of  the  hall  sit  two 
4itter-barristers ;  and  on  both  sides  of  them,  on 
^  same  form,  sits  one  inner-barrister,  who  in 
.law  French  doth  declare  to  the  benchers  some 
kind  of  action;  the  one  being  as  it  weie  re- 
tained for  the  plaintiff,  and  the  other  for  the 
defendant;  which  ended,  the  two  utter-bar- 
xialers  argue  suck  questions  as  are  disputable 
aritkin  the  said  case;  after  which,  the  benchers 


do  likewise  declare  dieir  opinions,  u  how  Uiey 
take  the  law  to  be  in  these  questions."* 

Mr.  Fearce,  towards  the  condusioii  of 
Hiis  pATt  of  his  work,  observes  that 

"  It  would  obviously  tend  very  mticli  to 
invigorate  the  Inns  of  Court,  to  promote  their 
utility,  extend  the  benefits  of  the  newly-es. 
tablisfaed  lectures,  and  restore  the  andent  ^ 
cipline  of  these  houses,  if  an  experienced  special 
pleader  and  conveyancer,  or  equity  dranghti- 
man,  were  appointed  bv  the  bench  in  each  Inn 
at  liberal  sakries,  with  liberty  to  prsctiae  at 
their  discretion ;  every  student  being  obliged 
(unless  under  very  special  circumstances]  to 
attend  the  chambers  of  either  of  such  pleaders 
or  convevancers  for  one  year,  paying  the  sum 
of  fifty  guineas  to  the  funds  of  the  society ;  an 
examination  being  held  once  a  year,  and  a  cer- 
tain number  of  successful  c^mdidates  receiviog 
back  the  fee  paid  on  entering  upon  this  course 
of  study. 

*'  In  the  time  of  Fortescue,  temp.  Hen.  6, 
there  seems  to  have  been  then  about  1,800  or 
2,000  students  in  the  Inns  of  Court  and  Chan- 
cery. 'For,'  he  says,  'there  be  ten  leaser 
houses  or  inns,  and  sometimes  more,  wlucliaie 
called  Inns  of  Chancery.  And  to  every  one  of 
them  belongeth  a  hundred  students,  at  the  least, 
and  to  some  of  them  a  much  greater  number, 
though  they  be  not  ever'  all  together  in  the 
same;  Those  students,  for  the  most  part  of 
them,  are  young  men,  learning  or  studying  the 
originals,  and  as  it  were,  the  elements  of  the 
law,  who,  profiting  therein  as  they  grow  to  noe- 
ness,  are  fliamitted  into  the  greater  inns  of  the 
same  study,  called  the  tuns  of  Court,  of  which 

rter  inns  there  are  four  in  number.    And  to 
least  of  them  belongeth  in  form  aboTe- 
mentioned,  200  students,  or  there  about.' " 

The  rules  and  orders  now  in  force  re- 
specting the  admission  of  members,  keep- 
ing Terms,  and  calling  to  the  bar,  have 
been  ascertained,  as  we  are  assured,  from 
official  documents  and  personal  inquiry  in 
the  treasurers'  and  stewards'  ofiioes  of  the 
several  societies,  and  Mr.  Pearce  states  he 
has  derived  important  assistance  fit>m  the 


*  "  Sir  Symonds  d'Ewes  gives  a  particulsr 
account  of  the  mooting  and  -exercises  per- 
formed by  him  during  his  period  of  study  in 
the  Middle  Temple.  '  I  had  twice  mooted  in 
law  French  before  I  was  called  to  the  bar,  and 
several  times  after  I  was  made  an  utter-barris- 
ter, in  our  open  halL  Thrice  also  before  I  was 
of  the  bar,  I  argued  the  reader's  cases  at  the 
Inns  of  Chancery  publicly,  and  six  times  after- 
wards. And  then  also,  b«ngan  utter-barrister, 
I  had  twice  argued  our  MicBle  Temple  readei'a 
case  at  the  cup-board,  and  sat  nine  limes  in 
our  hall  at  the  bench,  and  argued  such  cases  in 
English  as  had  before  been  arpusd  T 
gentlemen  or  otter  •bsnisteis  in  law' 
banheaded.'" 


Law  qf  Wm$. 
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raters  of  the  Inns  in  his  researches  re- 
specting their  eminent  men,  which  form, 
he  justly  says,  as  illustrious  a  ffailery  as  any 
university  of  Europe.  It  is  iUjBo  proper  to 
add  that  the  author  has  stated  the  suhstanoe 
of  every  case  of  importance  decided  in  the 


powers,  and  privileges  of  these  societies,  & 
well  as  all  the  remarkable  cases  illustrative 
of  the  internal  discipline  of  the  Inns  of 
Court. 


LAW  OF  WILLS. 
I  Vict  c.  26,  8.  9. 

BXKOUnON  AND  ATTB8TATION. 

The  1  Vict.  c.  26,  sec.  9,  enacts  "  that  no 
win  shall  be  valid  unless  it  shall  be  in  writing, 
snd  executed  in  manner  hereinafter  mentioned ; 
(that  is  to  sav,)  it  shall  be  signed  at  the  foot  or 
end  thereof  oy  the  testator,  or  by  some  other 


Wihonv,  Beddard,  12  Sim.  28 ;  and  from  ^uA 
and  on  analogous  case,  HarrUton  v.  Bhom,  3 
Ad.  &  E.  N.  S.  117,  S.  C.  27,  L.  O.  290,  it 
mav  be  inferred  it  would  be  sufficient  Mf* 
unaer  this  act. 

^  When  a  will  is  signed  by  mark,  it  is  expe^ 
dient  that  the  witnesses  should  ascertain  tnat 


Supenor  Courts  respecting  the  jurisdiction.  tj,c  te^tor  knew  and  understood  the  con. 


tef(ts ;  and  where  there  is  no  objection  to  boA. 
a  course,  the  will  should  be  read  over  to  the 
testator  in  their  presence.  If  the  attestatien 
be  in  the  proper  form,  and  there  be  no  oopt^ 
sition,  the  Prerogative  Court  will  grant  pnxiale 
without  inquiry  on  these  points ;  but  if  the 
proof  be  opposed,  evidence  will  be  necessary 

■'  that  the  deceased  understood  the  contents  of 

'  the  will 

I     2.  llie  signature  may  be  made  by  another 

'  person,  if  done  by  the  direction  of  the  testator 
and  in  his  presence.  If  the  agent  sign  his  Mn» 
name  instead  of  the  testator's,  it  will  be  suA- 
cient.  In  Goods  of  Clark,  2  Cur.  330.  In  that 
case  the  will  was  signed  thus: — "Signed  on 
behalf  of  the  testator,  in  his  presence  and  by- 


person  in  his  presence  and  by  nis  direction ;  , .    ,.  "  . — '^        '  ^  w  t^'  i         tt-        <*- 
and  such  signature  shaU  be  made  or  acknow-  ^f  ^i^ection,  by  me.  C.  F.  Furlong,  Vicar  cf 
kdged  by  the  tesUtor  in  die  presence  of  two  T^^e^l*  Bucks."  And  the  attestation  ww  ^- 
or  more  witnesses  present  at  die  same  time,  i ,  ^«  »^o^«  signature  was  made  for  and  ao 
and  such  witnesses  shaU  attest  and  shall  sub-  knowledged  by  the  testator, m  the  presence^m 
scribe  the  wiU  in  the  presence  of  the  testetor, ;  J^'e   names  are  hereto  8ub8cnbcd,--May 
but  no  form  of  attestation  shiU  be  necessary."    Butler,  X  her  mark,  Ann  Clark.        »rH. 
By  this  cbuse,  dvt  requifttes  are  rendered  Vcnncf  ^cld.  that  the  act  had  been  suffictenMJr 
necessary  to  constitute  a  verbal  will,  and  which  complied  with,  remarking.     The  statute  aBoim 
includea(8ect.l)atestamentandcodicil;  lst,ita^^  to  be  signed  for  the  testator  by  another 
must  be  in  writing ;  2nd,  signed  by  the  testator,  person,  and  it  does  not  say  that  the  signamm 
or  by  some  other  person  in  his  presence  and  by ,  «JU8t  be  in  the  testator's  name, 
his  direction ;  Srd,  at  the  foot  or  end ;  4th,  the       ^  he  signature  will  be  sufficient,  although  Ae 
signature  must  be  made  or  ai^nowledged  by  the  1  agent  be  one  of  the  attesting  witnesses.    Tte 
testator  in  the  presence  of  two  or  more  witnesses  1 5:a8  fi^t  decided  in  the  Goods  of  BaJey,  1 
present  at  the  same  time ;  and  5th,  the  witnesses  p'lr.  914,  but  being  an  ex/>ar/e  case,  and   Mr. 
roost  attest  and  subscribe  the  will  in  the  pre- 1  ^««*7  Sugden,  in  his  treaUse  on  the  act  pre- 
sence  of  the  testator;  and,  although  not  ex-  viously  to  its  coming  into  operation.*  haraigf 
pressly  required  by  the  statute,  a  sixth  for-  expressed  his  opinion  against  the  validity  of  a 
mality   must  be  observed,  vis.  the  witnesses  "^^  so  executed,  the  decision  was  not  conn- 
must  not  only  subscribe  in  the  presence  of  the  ^ered  satisfactory.    The  point  »ro«^ W"*  » 
testator,  bnt  alio  in  this  Dresenise  of  each  other.   Smlh  v.  Harris,  4  No.  Ca.  48,  and,  after  a  foU 

discussion,  the  decision  in  Baileys  casewaa 
confirmed. 


testator,  bnt  also  in  the  presence  of  each  other. 

I.  A  will  must  be  in  writing. 

This  appliea  to  all  wills  except  those  of  sol-       ,^  ,  .    .  .  «  ,       *  i-v  j  .t. 

diers  and  Suiners,  which  are  excepted  by  sec.  j  ^^  '^«  ^^^^"^  ^  totally,  or  almost  blind,  the 
11.  The  word  witimg  is  used  in  the  mostjC^^^  T*H  ««>[  8fn«*  P«>bate  without  bcnig 
extensire  sense  m  contradiction  to  verbal,  and 


not  in  its  Hpaited  meaning  of  handwriting.  It 
tncliidea,  therefore,  printing,  lithography,  Sec, 
Wills  partly  printed,  and  partiy  written,  are 
eonstantly  admitted  to  probate.  3  Cur.  29,  Id. 
754  ;  5  No.  Ca.  406. 

II.  It  must  be  signed  by  the  testator,  or  by 
•Dfae  oilier  person  m  his  presence  and  by  his 
direetioa. 

I .  Sii^iiatare  by  mark  is  sufficient.  In  Goods 
of  Field,  3  Cor.  752,  although  the  testator  may 
be  able  to  write  his  name,  and  the  court  will 
not  hiqaire  into  his  capacity  to  do  so.  Ta^hr 
V.  Dramg^  3  Nev.  &  P.  228,  S.  C,  16  L.  0. 
475;  and  although  the  testator's  name  does 
not  appear  on  the  Isce  of  the  wilL  In  Goods 
of  Bryee,  S  Cur.  325.  A  signature  by  mark, 
the  tealalor's  hand  beiiiff  guided  by  another 
m  anfficieiit  voder  Uie  Statute  of  Frauds, 


satisfied  that  the  will  is  conformable  to  the  i 
structions  and  intentions  of  the  deceased.  Bat 
it  is  not  necessary  to  read  the  will  to  the  testa- 
tor in  the  presence  of  the  witnesses  before  it  is 
signed,  {Fincham  v.  Edwards,  3  Cur.  63,>  ri» 
though,  where  the  circumstances  will  aBow,  it 
is  prudent  to  do  so. 

III.  The  signature  must  be  at  the  foot  or 
end. 

Numerous  questions  have  arisen  as  fa 
whether  a  will  was  signed  at  the  foot  or  end, 
but  as  almost  every  case  turns  on  circumstaneea 
peculiar  to  itsdf,  it  is  not  easy  to  draw  any 
general  rules  from*  the  decisions.  It  will  be 
convenient,  however,  to  divide  them  into  classes, 
and  we  shall  therefore  consider— 1.  The  eifeet 
of  a  blank  between  the  end  of  the  will  and  Ae 


*  Sugden  on  Wills  Act,  p.  38. 
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id  the  daceawd,  and  if  it  apMur  that  bo  left 
tbe  hlank  intentioiially,  in  araet  that  he  might 
make  additiona  to  the  wall,  it  will  he  invaSd 
In  Gooda  of  Scarlett,  4  No.  Ca.  4S0,  fVard  v. 
Lambert  ami  mtoiUr,  5  No.  Ca.  447.  But  if 
the  blank  appear  to  haw  been  le^  hj  accident, 
as  if  the  testator  hare  been  misled  by  a  printed 
iatmp  (in  Gooda  of  Carrer,  3  Cur.  21M  or  if 
the  whole  of  the  property  be  diapoaea  of«ao 
that  there  is  no  reason  to  apprehend  that  the 
4iceaaed  intended  to  make  any  farther  bequeat 
(m  Gooda  of  Goie.  3  Cur.  758)»  the  signature 
will  be  sufficient.  Where  a  will  was  written 
on  the  firsi  and  third  sides  of  a  sheet  of  paper^ 
the  whole  of  the  disposition  and  the  date,  with 
the  atteata^n  clause  ending  at  the  Httom  qf 
ike  third  side,  so  aa  not  to  leave  sufficient  room 
there  for  the  signatures  of  the  deceased  and 
of  the  two  witnesses,  they  being  written  at  the 
lower  part  of  the  eeeond  side  of  Uie  naper, 
which  otherwise  would  have  been  blank,  it  was 
held  a  good  execution.  In  Goods  of  Gardiner, 
3  No.  Ca.  459.  But  where  the  whole  of  the 
dieposing  part  was  written  in  the  first  page, 
the  upper  part  of  the  aecond  page  was  blank, 
and  on  the  lower  part  was  the  testimonium 
dause,  and  the  signatures  of  the  testator  and 
the  witnesses,  and  there  w«re  aarend  unat- 
tested alterationa  in  the  will,  and  it  could  not 
be  ascertained  wbethar  they  were  made  before 
or  after  the  execution,  probate  was  refused. 
Jifree  v.  A^es,  5  No.  Ca.  375. 

3.  If  the  whole  of  a  clauae  be  written  bek»w 
the  signatureia  it  is  necessarily  rneoted  as  being 
no  part  of  the  will,  otherwise  the  whole  ^ 


win }  I  cannot  hd^  thinking  that  is  a  com- 
pliance with  the  act.  AH  thM  caaea  depeod 
very  much  upon  their  own  peculiar 


aignatnre;  SUTheeffselof  thewholenr  |ianaf 
aclauae  being  written  belowtheaignature,or  on 
a  piwe  subsequent  to  t^t  on  which  the  aigna* 
ture  is  made ;  and  3.  The  auficienqr  of  a  aig^ 
nature  written  in  the  attestation  or  /eairaionJMfli 
danse. 

1 .  In  eonsideriog  whether  a  will  in  which  there 
is  a  blank  between  the  end  and  the  aignatuit 

of  the  testator  ia  aigned  at  the  foot  or  end«  the  feaching  below  the  signature, 
caurt  look  in  the  first  instance  to  the  iatentiDn  "*"""  ^"^     '  ^^ 


a  win  was  anned  at  thft  ead 
nf  fkm  dispoaiqg  purt,  and  tfis  appointoMtt  of 
ag^eotors  was  written  in  the  mamn,  Tertantty 
at  right  anglea  with  the  body  of  the  will  ana 

the  court  re- 


jected the  clause  on  the  ground  that  there  y 
no  signature  at  the  bottom  of  it.    In  Gooda  of 
Tookey,  5  No.  Ca.  386. 

This  decision  seems  to  have  turned  enfeivsiy  ' 
on  the  circumstance  of  the  clause  cominjf 
below  the  signature^  the  unusual  position  of  it 
appearing  to  be  of  no  consequence.  A  dense 
appointing  executors  being  written  acrocf  a 
will,  the  whole  clause  being  above  the  signa- 
ture, was  hdd  good,  it  being  satisfactmily 
proved  to  have  been  written  before  the  will  was 
executed.    6  No.  Ca.  406. 

The  decision  in  PoweU'a  ease  relied  upon  in 
Goode  of  Mary  Jeiicn»  4  No.  Ca.  532»  when 
the  will  beiM  written  on  the  first  and  aeoond 
pages,  and  the  tealatrix's  aignature  and  the 
atteatatiott  by  te  wltnaaeea  at  the  end  of  the 
aeeond,  a  d«He  was  added  on  the  third  aide, 
but  Sir  H.  Jenner  Fnat  vetoed  to  admit  thr 
clause,  although  he  siud  if  there  had  beco  asf 
refsreace  to  it  in  the  body  of  the  will,  he  wiould 
have  done  so,  and  he  remarked  that  inPowellV 
caae  the  court  strained  a  point,  and  had  gone  as 
far  as  it  could  go. 

Sir  H.  Jenner  Fust's  observations  in  Mary 
Jonee's  case,  that  if  in  the  body  of  the  will  a 
reference  had  been  made  to  the  dauae>  be 
would  have  admitted  it»  must  not  be  relied  on, 
for  he  has  himself  exprMsly  refused  to  admit 
ckueee  so  referred  to.  In  Goods  of  Par8loif> 
5  No.  Ca.  1 12.  The  deceased  wishing  to  make 
hie  wiD,  produced  a  lithographed  form  to  G. 
A,,  and  requeeted  him  to  write  to  his  dictn- 
6.  A.  accordingly  proceeded  to  fill  np 


tkm.    Q,A 

the  blanks,  but  Ae  testator  being  desivoua  to 
gii-e  some  further  legacies,  and  there  not  heinf^ 
would  be  invalid,  aince  if  the  clauae  were  hdd|  mttcient  room  on  t&  first  aide  of  the  paper, 
to  form  a  part  of  tbe  will,  then  the  will  would  G.  A-  opened  the  aheet,  and  wroto  various  oe- 
not  be  signed  at  tbe  foot  or  end.  In  Goods  off  qweela  on  the  aecond  and  third  pages,  and  then 
Howell,  a  Cur.  342.  In  Gooda  of  Davis^  3 !  made  a  reference  by  an  asteriak  in  the  maigtn 
Cur.  748.    The  decisions  on  the  cases  wh^e  of*liie  first  page,  (meaning  to  refer  to  the  writ- 


part  of  a  clause  is  above  and  a  part  below  Uie 
ay  nature,  are  not  easily  reconcile.  In  Goods 
of  Powell,  4  No.  Ca.  391,  the  testatrix  aigned 
by  mark  under  the  lef^taMasnai  cUuee,  the  wit- 
nesaes' names  being  subecribed  immediatdy 
below  her  marie.  Opposite  to  her  aignature  and 
|he  namea  of  the  witnesses,  a  dauee  was  com^ 
menced  and  continued  below  and  underneath 

.them.  Tbe  whole  will,  including  the  keU 
mentioned  clansa,  waa  written  before  .the  will 
was  executed.  Sir  H.  J.  F^  aaid,  "Her  sig« 
nature  is  not  at  the  /oat  of  the  wilL  but  I  can« 
not  say  it  is  not  at  me  <M^  ancoroing  to  my 
oonatruotion  of  the  act,  for  when^&  clawe 
waa.  added  at  the  and  of  the  papar,  there  waa 
mo  room  fer  anything  else,  ana  abe  then  made 

.her  mark.  The  m«rk  was  not  made  at  Che 
at  the  end  of  the  I 


fi>o^  but  was  it  not  made 


_  .on  the  second  and  third  pagea«)  and  alaa  a 
cormsponding  reference  al  the  and  of  the  thiid 
page.  Ha  read  aU  he  had  ao  written*  and 
poigtad  out  the  neferancea  to  the  teatator*  wko 
exyesisaiiihnsetf  paifeotly  aatiefied.  and  toe^ 
possession  of  the  paper.  At  a  enbeeqni^t 
period  kapvadBeed  it  to  ^.^.anfitwocl^ 
peiwoa,  and  lai^aslid  them  to  wilneaa  Ike 
execution  thereof  by  him,  at  the  aame  tNne 
pointing  out  to  then  the  writing  on  the  aeeond 
and  thiad  pegea,  and  alao  An  rsfevence  to  It  on 
thethM  page^  and  thmi  aigned  hie  amM.ft 
end  «f  4*  tot  pi^pe^  tlmwitnmnm  ntto 
atobaoribing  an. the  tome  page,  AAer  nm- 
pMnlMftng  the  ei^mnatameea,  filr  |U<f<IWt 
aaid,  apcaking  «f  the  writing  on  Ai  iemid 
nnd  tldid  pagasi»  "* 'Ibere  ianoaiMMa  to  lUa 
pangf  ihe  will  nmufH  n^mtni^   Bowie  it 
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pOMble  I  CM  M  ikas  paper  is  signed  at  the 
foot  or  end,  ana  pronouace  that  the  second 
nd  third  pages  form  part  of  the  will  ?  I  can- 
lot  pot  snch  a  constnictifon  upon  the  act." 
Fh>b«feB  was  refused,  not  of  the  second  and 
third  pages  only,  but  of  die  whole,  on  the 

Sonna  that  it  was  clear  the  first  page  alone 
i  not  contain  the  testator's  meaning. 
Where  a  will  was  written  on  the  first  and 
third  sides  of  a  sheet  of  paper,  and  the  attest- 
stiim  clause  was  written  on  the  lower  part  of 
the  second  side  (the  upper  part  being  blank,) 

and  the  signatures  of  the  testator  and  the  wit-  fbes  of  courts  of  EauiTY 

assses  were  placed  beneath  it,  it  was  held  The  returns,  made  to  the  House  of  Com' 
safficient,  although  there  was  room  at  the  footi  mons  on  tbe  l6th  July  last,  and  which  have 
of  the  third  side  for  the  deceased  to  sign.  Sir  just  been  printed,  comprise  the  fees  received 
H.  Jaoner  Fust  remarking  that  the  signature)  by  the  officers  of  the  several  Courts  of  Law 


them  to  witness  it.  The  whole  was  in  the  de- 
ceased's handwriting. '  'Hie  cotirt  held  the  will 
to  be  duly  executed,  remarking,  in  reference  to 
the  conclusion  **In  witness  whereof  I  have 
hereunto  set  my  hand,"  that  she  could  have 
meant  only  that  the  name  "Jane  Randolph. 
Gunning,"  which  followed;  was  her  **  hand.** 
In  Goods  of  Gmlning,  5  Nd.  Ca.  75. 
[To  be  concluded  in  our  next.] 


PARLIAMENTARY  RETURNS. 


'  lliomae  Baker,"  was  parallel  with  the  last 
fine,  and  the  second  page  might  be  considered 
as  a  wide  margin.  In  goods  of  Baker^  3  No. 
Gs.  162). 

3.  Testators  have  sometimes  written  their 
names  ia  the  attestation  or  testimoHuim  clause, 
and  have  not  otherwise  signed  the  will,  and  as 
the  name  in  such  case  is  generally  in  the  proper 
place,  vis.  at  the  foot  or  end  of  tbe  will,  the 
only  qoeetion  is  whether  it  was  intended  for  a 
mguiure,  and  this  can  of  course  ooly  be  de- 
tenuned  by  the  circumstances  in  each  case. 
Where  the  testatru  concluded  her  will  thus: 
"  Si^^ned  and  sealed  as  and  for  the  will  of  me, 
a  E.  T.  W.,  in  the  presence  of  us,  T.  H , 
K  H.,"   it  was  held  a  good  signature.     In 
Goods  of  Wordington,  2  Cur.  324.     But  wheie 
the  testator  wrote,  "  Signed  by  the  within 
named  J.  C,"  &c.  it  was  considered  not  suffi- 
cient, and  the  court  said  it  was  distinguished 
from  Wordington's  case  by  being  in  this  third 
person,  whereas  in  that  case  the  words  were, 
*'  of  xae,"  in  the  first  person,  which  were  very 
important.    In  Goods  of  Cbaplyn,  4  No.  Ca. 
469.    Tbe  testator's  name  was  written  in  the 
Mtestatioa  clause,  which  commenced  "  Signed, 
pabKshed,    mad    acknowledged    by   the   said 
L  D.  ;'*  and  the  witnesses  ^ated  she  wrote  her 
same  there,  ae  tltey  believed,  at  the  time  they 
attasted  the  execution ;  but  it  appearing  that 
she  had  on  previous  occasions  signed  her  name 
in  the  proper  manner  at  the  foot  of  a  will,  and 
eCactmcU,  tbe  latter  commencing  and  con- 
chi£ag  hi  the  same  way  as  the  one  in  oues- 
doo,  St  H.  Jenaer  Fust  deeided  he  could  not 
assntte  tbe  name  was  intended  for  her  signa* 
taeL    In    Goods  of  Davis,  4  No.  Ca.  532. 
And  where  tbe  attestatioa  clause  was  in  the 
thttd  peraoo,  and  the  witnesses  dififered  as  to 
whedwr  the  testator  did  or  did  not  sign  his 
name  there  when  they  attested  the  wiUi  the 
comrt  reteed  probate.    In  Goods  of  Atkins, 
4  Nql  Ca.  064. 

A  will  eoBcloded  in  this  manner  i^**'  In 
■iUHiaa  hereof  I  have  hereunto  set  my  hand 
■nd  aeai, — Jane  Randolph  Gunning ;  this  26th 
dif  of  September,  1M5."  llien  followed  the 
attealBlJon  ciaase,  Botaauirual»  in  the  margin, 
bet  SB  m  vew  oonietutiva  claaae  of  the  will. 
Iba  deesaaisd  did  not  write  her  name  in  tbe 
IwailiiMi  of  the  trhtmeea^  but  prodaced  the 
^mpa,  atating  it  was  her  will»  and  requested 


and  Equity.  We  shall,  for  the  present,  ez< 
tract  those  of  the  Court  of  Chancery,  amount- 
ing to  £168,733  }s.  9id^;  besides  which  large 
sums  are  drawn  out  of  the  dividends  arising 
on  the  suitors'  fund,  and  to  which  we  shall 
hereafter  advert. 

Accountant-General  .  •  £5,392  11  €i 
Masters  in  Chancery : 

Dowdeswell      .  £3,662     5 


Wingfield 

Farrer 

Giffin  Wilson  . 

Brougham 

Senior 
•  Lynch 
-  Duckworth 

Home 

Rose 

Richards 


4,245  10 
4,369  8 
3,580  15 
2,905  2 
4,055  6 
4,052  16 
3,926  17 
4,179  17 
4,665  11 
2,513     7 


Clerk  of  the  public  office 

Taxing  masters : 

Baincs      .         .  4,331  2 

Follett      ..       .  4,448  13 

Gatty       .        .  4,016  16 

Martineau        .  4,823  0 

Milb                .  4.724  1 

Wainewright    .  5,298  0 


9 
6 

10 

4 

7 
11 

2 

0 

4 
10 
-42,245  19     n 

.    2,477  19  10 


1 
5 
6 
1 
5 
-27,651 

23,479 
6,954 

16,557 


Records  and  writs  office  . 
Clerk  of  inrolments 
Registrars'  office     •        » 
Bagbearer  to  Registrars  of  Court 

of  Chancery  ...  265 
Office  of  reports  and  entries  .  8,346 
Crown  office  •  .  •  •  l65 
Affidavit  office  .        .    6,554 

Hanapar  office  •        .    4,501 

EnuDniners*  office  : 

Plumer  .        .    799  11     8 
VilUen  .        .    091    2  10 


13  n 
10    6 


10 

4 

19 
14 
13 
IS 

a 


1 

6 

8 
0 
2 
4 


1,790  14 
1,443     9 
1,820  12 
5 


Petty  beg  office 
Subpceaa  office  • 

Prineipal  Sec.  to  Lord  Chancellor  2,933 

Secretary  of  decreea                .  34  15 

Dqmty  secretary  of  decrees    .  14    7 

Secretary  of  lunatics       .        .  3,132  14 

Solieilor  to  smtora'  fimd  -*    — 

Clerk  of  the  patents       •       .  923    7 

Masters  in  lunacy  •        •        •  3,245  18 

Chaffer  of  wax        ...  646  14 


6 
0 
0 
0 
0 
0 
ft 

0 

7 
8 
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)Uty  chaffer  of  wax    . 
ier     .....       310  11 

236    0 


Deputy  sealer 

6ttjeant  at  arms  to  Lord  Chan- 
cellor      .        .        .        •       —    —    — 

Usher  of  the  hall    .  .       300    0    0 

Crier  of  Court  of  Chancery    .        330  16     8 

Usher  of  the  court.        .  121  10    0 

"PDorkeeper    ....    3,218     8     1 

CJourt  keeper  .... 

Tipstaff  .... 

Porter  toGreat  Seal  andUsherto 
the  Lord  Chancellor's  Court 

tJshers 

[These  officers  are  partly  paid 
out  of  the  fees  received  by 
the  doorkeeper,  and  partly 
by  salary  from  the  suitors* 
fund.] 

Rolls  Court  [exclusive  of  fees  re- 
ceived at  the  reffistrars' office]     3,632    6    0 

Vice-Chancellors^  Courts 
£The  fees  received  on  the  de- 
crees and  orders  of  the 
Vice-Chancellors  are  in- 
cluded in  the  return  from 
the  Registrars.] 


£168,733     1     94 


THE  METROPOLITAN   AND   PROVIN 
CIAL  LAW  ASSOCIATION. 


embracing  the  profession,  and  tending  to  lower 
that  profession  in  the  scale  of  social  import- 
ance, and,  if  not  checked  in  time,  to  lower  the 
independence  and  station  of  its  members)— to 
oppose  encroachmente  and  injuries  which  no- 
thing  but  a  general  union  among  the  mcmben 
of  tb  profession  could  effectually  reast. 

'« To  such  feelings  and  necessities  all  law  lo- 
cieties  owe  their  origin,— first  arose  the  Man- 
chester Association ;  then,  the  feetog  heipg 
carried  a  little  farther,  produced  the  Promaal 
Association ;  and  a  little  farther  still,  the  Mctr^ 
politan  and  Provincial  Society,  whicb.hctTiwtefl, 
united  the  solicitors  in  London  and  the  pro- 
vinces, for  the  improvement  of  iheir  own  pro- 
fession,  and  at  the  same  Ume  for  the  mwntc- 
nance  of  its  just  rights  and  privileges.    Ottue 
members  of  that  association,  600  were  pio- 
vincial,  and  300  London  solicitors,— a  smiU 
number  compared  with  those  expected  ulU- 
mately  to  join  it,  but  still  sufficient  to  command 
a  large  influence,  and  to  comprise  many  of  tl»e 
leading  members  of  the  profession  in  town  ana 
country.  ^     . 

"  That  body  was  now  directing  attention  to 
an  extensive  and  systematic  inquiry  into  aU 
those  topics,  both  of  public  and  profcsnonal 
interest,  on  which  it  might  be  fit  for  it,  withm 
any  reasonable  time,  to  lay  the  result  of  its  con- 
siderations before  the  legislature.  Committees 
appointed  to  inquire  and  report  upon  the  pro- 
I  Jcedure  in  the  various  courts  of  common  Uw, 


land  upon  the  practice  of  conveyancing,  ma 
In  another  part  of  this  number  will  be  foumk-Mso  upon  that  particular  part  ot  the  practice 
e  reports  of  the  Manchester  La^v  Association,  of  legislation ;  apd>  ;f  co^/^v^^'"?'^^ 


the  reports 

And  the  Provincial  Law  Societies'  Association. 
Being  desirous,  to  add  a  statement  of  the  re- 
cent proceedings  of  the  Metropolitan  and  Pro- 
Tincial  Law  Association,  and  its  present  state, 
we  cannot  resort  to  a  better  soui-ce  than  the 
speech  made  at  the  meetiqg  at  Manchester 
on  the  13th  instant,  by  Mr.  John.  Hope  Shaw, 
of  Leeds,  one  of  the  deputy  chairmen  of  the 
committee  of  management  of  the  new  associa- 
don. 

''Mr.  Shaw  said,  that  the  association  con- 
stated of  a  union  of  between  900  and  1,000 
gentlemen  of  higlily-intelligent  minds,  verv  in- 
dependent habits  of  thought,  many  of  them 
strangers  to  eaeh  other,  both  in  person  and  by 
name;  little  accustomed,- hitherto,  to  habito  of 
•co-operation ;  and  what  (he  asked)  could  have 
induced  them  thus  to  unite,  but  the  paramoun: 
and  overwhelming  sense  of  the  necessity  of 
forming  such  a  body  ?  •  It  was  to  that 
sense  of  ito  necessity,  and  not  to  the  ex- 
ertions of  individuals,  that  its  existence  was 
owing.  Like  all  other  law  societies,  it  had 
two  objecta  in  view,— one,  the  regulation  and 
discipline  of  the  profession  itself;  and  the 
other— (unhappily  forced  upon  the  profession 
by  the  course  of  modem  leffislation,  and  a 
series  of  measures  which,  one  ny  one,  were  de- 
priving them  of  the  righto  and  privileges  to 
vhicfa  they  were  entitled  to  look  forward  on 


also   been   appointed   to   inquire   into  those 
matters  more  immediately  concerninjs  the  pro- 
fession, but  which  really  concerned  the  puMC 
as  much  as  the  profession  —  he  meant  the  ngbts 
and  station  of  their  own  body,  and  the  pace 
Which  it  ought  to  occupy  in  the  administration 
of  justice.     Those  committees  had  received  in- 
struction   (upon  which  he  doubud  not  they 
would  faithfully  act)   to  take  every  possible 
means  to  ascertain  and   collect  the   genoal 
opinion  of  the  profession  at  large,  before  they 
ventured  to  commit  the  society  to  any  paruca- 
lar  conclusions  or  measures,  or  to  pledge  them- 
selves to  the  course  they  would  take  in  operation 
with  the  legislature.    Their  first  request  to  toe 
profession  was,  that  they  would  favour  the  so- 
ciety, through  ita  committees,  with  the  result*, 
formed  on  experience,  inquiries,  and  reflection 
upon  the  various  subjecta  upon  which  inquines 
would  very  soon  be  circulat«»d  among  them; 
the  committees'  business  being  to  digest  those 
returns,  and  draw  right  and  sound  conclusions 
from  the  whole.  ».  uu 

**  Another  object  of  the  association  (which  he 
mentioned  specially,  as  liable  to  be  misunder- 
stood) was  to  encourace  and  extend  local  law 
societies.  A  notion  nad  prevailed  in  some 
quarters,  that  the  tendencjr  of  a  general  asso- 
ciation was  to  affect  the  importance  «#  weal 
associations,  and  indirectly  to  discount  them. 
Now,  it  ought  to  have,  and  be  trostsd  it  woiud 
have,  and  he  was  sure  it  was  the  wish  of  its 
promoters  that  it  should  have,  a' diametrically 
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rrite  tendency.  There  vfM  no  one  thing 
t  which  they  were  more  zealous^  or  on  which 
they  laid  greater' stress,  than  that  associations 
like  this  of  Manchester,  on  a  scale  proportion- 
ate to  the  population  and  importance  of  the 
place,  but  like  this  in  principle,  general  utility, 
and,  as  far  as  may  be,  in  talent,  should  be 
formed  in  every  large  town  and  district  in  the 
kingdom.  .  •'  " 

'  "To  such  societies  the  Metropolitan  and  Pro- 
rincial  Association  looked  for  support,  —not 'in 
a  pecuniary  sense,  but  as  affording  the  best 
means  of  forming  and  maturing  a  sound  public 
opinion  in  the  profession,  and  as  conveying  to 
toe  general    body  those  opinions   by  which 
they  might  be  regulated.    The  profession  in 
the  north  of  England  had  been  accustomed  to 
regard  Manchester  (and,  from  the  proximity 
and  the  cordiality  which  existed  between  the 
profession  of  Liverpool  and  Manchester,  they 
might  be  regarded  as  one  town)  as  the  legal 
metropolis  of  the  north;  and  it  would  have 
been  to  him  a  subject  of  deep  regret,  which 
would  have  prevented  him  encourag^ing  a  me- 
tropolitan  and   provincial  association,  if  he 
could  have  imagined  that  a  pre-eminence  so 
justly  due  to  Manchester,  would  be  in  the 
slightest  degree  dimmed  or  overshadowed  by 
the  formation  of  the  larger  body.     He  was  cer^ 
tain  from  the  first  that  it  could  have  no  such 
intention  or  effect ;  and  a  proof  of  that  was, 
that  the  larger  body  had  appointed  a  gentleman 
of  Manchester  as  one  of  its  secretaries,  and 
had  recommended — and,  in  fact,   directed — 
that  the  members  of  the  associations  resMeii* 
nitbin  the  northern  circuit  should  be  formeil 
into  a  district,  of  which  Manchester,  as  it  was 
the  residence  of  the  secretary,  would  naturally 
be  the  centre;  and  this  city  would  certainly 
remain,  as   it  had  hitherto  been,  a  place  to 
which   the  whole  profession  in  the  north  of 
England  would  look  as  the  centre  of  their 
operations,— their  metropolis. 

**  He  entirely  concurred  in  the  view  that  the 
public  were  deeply  interested  in  the  success  of 
these  associations,  and  only  on  such  views 
should  he  have  felt  justified  in  promoting  the 
formation  and  encouragement  of  such  societies ; 
but  he  believed  the  public  were  interested  far 
more  than  the  members  of  the  profession. 
They  were  deeply  interested  in  a  good  system 
of  discipline  within  this  body,  which  formed 
the  best  security  against  the  abuse  of  the  vast 
powers  necessarily  entrusted  to  their  hands. 
The  public  were  not  less  interested  in  measures 
for  justly  maintaining  the  profession  in  that 
position  in  society,  without  which  it  were  vain 
to  hope  that  able  and  high-minded  men  would 
long  continue  to  belong  to  it.  The  public 
were  also  interested  in  the  improvement  and 
maintenance  of  professional  education, — one  of 
the  great  objects  of  all  societies  throughout  the 
country,  and  which  was  necessary  to  secure 
the  benefit  of  a  succession  of  well-qualified 
members,  worthy  of  public  confidence.  He 
believed  all  the  law  societies — and  the  Man- 
chester one  had  generally  led  the  way  in  im 
pioremcnts  of  this  kind — had  already  in  no 


slight  degree  tended  towards  the  attainment  of 
those  objects ;  .and  in  the  belief  that  the  Me- 
tropolitan and  Provincial  Society  would  further 
ana  second,  and  Rtill  more  powerfully  contri- 
bute to  those  objects,  he  considered  it  fuUy  en- 
titled to  the  cordial  support  of  every  member 
of  the  profession.'' 


PROVINCIAL 


LAW  SOCIETIES  ASSO- 
CIATION. 


Tmb  members  of  this  association  held  their 
third  annual  meeting  at  the  Manchester  Law 
Association's  rooms,  on  Thursday  the  13th 
inst. ;  John  Hope  Shato,  Esq.,  of  Leeds,  in  the 
chair. 

Mr.  Thomas  Taylor,  the  Honorary  Secretary, 
read  the  following  report : — 

"The  committee  of  this  association  have 
again  the  pleasure  to  present  a  report  of  their 
proceedings  daring  the  year  which  has  now  ex- 
pired, and  in  doing  so,  it  affords  them  no  ordi- 
nary gratification  to  state  that,  during  the  last 
twelve  months,  an  object  has  been  achieved 
which  forms  an  era  in  the  history  of  the  pro* 
fession,  and  which  they  are  sanguine  enough  to 
expect  will  result  in  the  adoption  of  measures 
beneficial  alike  to  the  public  and  themselves,  in 
a  greater  degree  than  has  ever  heretofore  been 
secured,  or  than  could  have  been  attained 
through  the  medium  of  any  other  instru- 
mentality. Your  committee's  predecessors  in 
office  adverted  in  their  report,  presented  at  the 
last  annual  meeting,  to  certain  "acts  of  ag- 
gression and  attempts  at  depreciation"  with 
which  the  profession  had  been  assailed,  both 
within  the  walls  of  parliament  and  by  the  public 
press  on  a  then  recent  occasion ;  and  they  di- 
rected the  attention  of  the  meeting  to  coramu- 
nications  received  from  various  societies  in  the 
kingdom  in  connection  with  this  association 
evidencing  a  strong  and  general  feeling  of  the 
injustice  of  these  attempts,  and  announced  that 
a  negotiation  was  then  pending  with  a  view  to 
the  formation  of  an  union  between  metropolitan 
and  provincial  practitioners,  on  a  comprehen- 
sive scale,  for  the  purpose  of  asserting  and 
maintaining  the  true  position  of  the  branch  of 
the  profession  to  which  we  belong,  and  of  se- 
curing the  means  of  adequate  defence  against 
attacks  of  this  character,  as  well  as  for  other 
objects,  in  the  attainment  of  which  the  public 
were  as  much  interested  as  themselves. 

"  Your  committee  have  now  to  state  that  this 
negotiation  resulted  in  a  meeting  in  Febroarr 
last,  in  the  council  room  of  the  Incorporated 
Law  Society,  between  a  deputation,  consisting 
of  fourteen  gentlemen,  who  represented  various 
provincial  societies  in  connection  with  this  as- 
sociation, and  a  large  and  influential  body  of 
metropolitan  solicitors ;  at  which  the  statements 
made  by  the  deputation  received  much  attention 
from  their  London  brethren,  and  met  with 
their  cordial  concurrence.  Measures  were 
speedily  adopted  to  effect  an  union  between  the 
members  of  the  profession  in  London  and  the 
provinces,  for  the  purposes  adverted  toi  and 
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in  the  month  of  April, ''  Th*  Metropolitan  and 
Provincial  Law  AsBociation"  was  formed  as 
the  fruit  of  this  meeting;.  The  association  thu8 
formed,  has  since  been  conducted  by  a  com- 
mittee of  management  then  appointed^  on  such 
principles,  and  seeking  the  accomplishment  of 
such  objects,  as  must  commend  it  to  the  coun- 
tenance and  support  of  every  solicitor  in  tbe 
kingdom  who  seeks  either  the  interests  of  his 
clients  by  the  more  effective  and  economical 
administration  of  justice,  or  the  protection  of 
his  own  just  rights. 

"In  the  course  of  a  few  weeks  after  the 
formation  of  the  association,  the  committee  of 
mana^^ement  prepared  and  published  an  address 
to  their  profesional  brethren,  as  able  as  it  was 
lucid,  in  which  they  directed  attention  to  the 
pment  character  and  condition  of  the  profes- 
sion,  their  exclusion  from  offices  of  honourable 
distinction  and  from  the  Inns  of  Court,  the  in- 
vasion of  their  rights  to  act  as  advocates,  and 


Mr.  John  Hope  Shaw  was  elected  president  of 
che  association  for  the  ensuing  year;  Mr.  H.  H. 
Statham,  of  Liverpool,  and  Mr.  George  Tliorley, 
of  Manchester,  vice-presidents ;  and  Mr.  R.  M« 
Whitlow,  and  Mr.  T.  Taylor,  both  of  Man* 
Chester,  were  re-elected  treasurer  and  honorary 
secretary. 


MANCHESTER  LAW  ASSOCIATION.; 


This  society  held  its  ninth  annual  meeting 
in  its  rooms,  at  three  o'clock ;  Mr.  John  Bar'- 
low,  of  the  firm  of  Messrs.  Barlow  and  Astona, 
presided. 

Mr.  T.  Taylor,  the  honorary  secretary,  read 
the  following  report : 

"  Your  committee  have  great  pleasure  in  pxe- 
in.  other  capacities  strictly  and  properly  within  senting  to  the  members,  at  their  annual  meet* 
the  sphere  of  their  duties ;  the  unjust  and  un- '  ing,  a  short  epitome  of  their  duties  during  their 
equal  taxation  exclueively  imposed  upon  them ; '  period  of  office.  The  society  still  continues  to 
and  to  other  facts  which  seriously  affect  their ,  increase  in  number ;  twelve  new  members  haFO 
position  and  tend  to  lower  it  in  the  opinion  of]  been  elected  during  the  year,  and  there  are 
the  public.  They  also  directed  the  attention  of:  several  candidates  for  admission  now  on  the 
the  profession  to  the  importance  of  securing  *  books.  One  member  has  withdrawn  from  ths 
improvements  in  legal  education,  and  in  attain*  I  society,  and  the  names  of  two  others  have 
ments  in  general  literature,  on  the  part  of  the  been  struck  off  for  non-payment  of  their  sub* 
candidate,  as  a  means  of  raising  the  intellectual  i  scriptions. 

character  and  legal  efficiency  of  the  whole  body,  '*  f  «w  measures  of  any  material  importance 
and  thus  affording  an  additional  guarantee  for  ^  the  profession  were  introduced  into  parlia- 
their  standing  and  their  claims  upon  public  fni^nt  during  the  last  session.    The  bankruptcy- 


confidence. 

"  Your  committee  cordially  concur  in  these 
views  and  objects,  and  woula  suggest  to  their 
aaccessors  in  office  the  importance  of  continu- 
ing their  countenance  and  aid  to  an  association 
actuated  by  such  motives,  and  seeking  to  ac- 
complish such  ends,  and  which  now  comprises 
a  large  and  influential  bodv  of  the  profession, 
both  in  the  metropolis  ana  the  country  $  and 
that  they  so  endeavour  to  bring  into  one  bond 
of  union  every  respectable  solicitor  in  the 
kingdom,  and  to  concentrate  and  render  avail- 
able the  power  and  influence  which  all  persons 
admit  solicitors  as  a  body  possess,  as  to  support 
and  maintain  their  just  rights  and  privileges, 
and  the  high  position  which  the  profession  are 
entitled  to  assert. 

''Your  committee  feel  high  satisfaction  in 
OMDmunicating  the  information  they  are  thus 
enabled  to  give;  bnd  as  the  association  thus 
formed  is  the  result  of  efforts  originating  with . 
this  society,  they  look  forward  with  much  con- 
fidence to  its  extension,  as  well  as  to  the  forma- 
tiOB  of  new  provincial  societies  in  distant  paits 
Of  the  kingdom,  to  Md  in  carrying  to  a  success- 
fill  termination  objects  of  so  mtich  importance 
to  the  profession  and  the  public.  They  have, 
in  conclusion,  to  state,  that  cases  submitted  to 
them  from  certain  of  the  societies  in  connection 
irith  this  aseociation,  h^ve  received  their  best 
attention  and  consideration." 

lihis  very  satisfactory  report  waft  adopted, 
tmd  the  accounts  having  been  read  and  passed. 


hUla  brought  into  the  House  of  Lords  by 
the  Lord  Chancellor  and  Lord  Brougham,  are 
the  only  measures  requiring  any  particular  no* 
tice.  These  bills,  after  a  careful  consideration^ 
your  committee  thought  did  not  promise  such 
a  reform  of  the  bankruptcy  law  as  appeared 
likely  to  be  acceptable  or  useful  to  the  commer* 
cial  community,  and  they  were  accordingly  re* 
ferred  to  a  sub-committee,  with  a  reouest  that 
they  would  communicate  with  the  Manchester 
Chamber  of  Commerce  and  Commercial  Aaso* 
ciation  on  the  subject  Your  committee  have 
great  pleasure  in  stating  that  both  those  bodies, 
after  having  been  waited  upon  by  the  sub-com- 
mittee, at  once  agreed  to  co-operate  with  this  so* 
ciety  in  endeavouring  t(i  place  the  law  of  bank* 
ruptcy  and  insolvency  upon  a  satisfactory  foot- 
ing. The  bills  were  wiUidrawn,  and  have  not 
yet  been  introduced  into  the  present  parlia* 
ment ;  but  as  the  necessity  for  a  material  alte- 
ration in  the  law  is  too  pressing  to  be  long  de- 
layed, your  committee  beg  to  call  the  earnest 
attention  of  their  successors  in  office  to  this 
subject,  and  to  suggest  the  great  importance 
of  co-operatione  with  the  commercial  com- 
munity, through  the  medium  of  their  socie* 
ties. 

"  Several  cases  have  been  forwarded  to  your 
committee  for  their  decision,  not  only  from  the 
members  but  from  other  societies.  The  moat 
important  df  these  will  be  added  as  an  appen- 
dix to  this  report.  Your  committee  beg  to  eaQ 
partioubr  attention  to  tbe  opinkm  of  Mr. 
Hedge  on  the  stamping  of  faoffments,  which  ia 
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givwi  at  length  in  the  appendU.  The  ameud- 
HMnt  of  the  preaeat  law  of  mortmain  has  re- 
ceived the  consideration  of  your  committee. 
Your  committee  having  ascertained  that  the 
Secretary  of  State  for  the.  Home  Department 
was  willing  to  ree^ve  suggestions  from  this  as- 
sociation for  an  amendment  of  the  law  of  mort- 
main*and  having  obtained  an  assurancefrom  him 
that  such  suggestions  should  receive  his  best 
considerationj  a  sub-committee  consisting  of 
gentlemen  who  have  paid  especial  attention  to 
that  law«  applied  thenuelves  diligently  to  the  ob- 
ject of  devising  a  scheme  for  reforming  the  pre- 
aant  law  and  practice  of  mortmain  and  charitable 
uses,  which,  whilst  it  should  not  do  violence  to 
the  religious  or  political  feelings  of  any  persons 
or  party,  would  effectually  remove  that  incon- 
venience and  inquietude  of  title  which  are 
known  to  lawyers  to  spring  from  the  present 
law,  and  have  sent  to  Sir  George  Grey  a  state* 
ment  of  their  viewa,  which  has  been  coiir- 
teously  acknowledged.  By  the  course  which 
your  committee  have  taken  on  this  subject, 
they  have  justified  and  borne  out  the  credit 
which  the  association  has  always  taken  to  it- 
self, of  being  ready  to  procure  or  support  such 
aound  alterations  of  the  law  as  will  be  practi- 
eally  beneficial  to  the  pubhc. 

**  Your  committee,  during  the  past  year,  have 
iiound  it  necessary  to  call  the  attention  of  the 
secretary  of  the  Incorporated  Law  Society,  and 
the  Solicitor  to  the  Stamps  and  Tajces,  to  seve- 
nd  ])artie8  in  this  town  and  neighbourhood 
practising  without  certificate,  considering  it  to 
oe  their  duty  not  to  allow  any  advantage  to  be 
taken  on  those  members  of  the  professiotr* 
who  obey  the  law,  however  unjust  the  law  may 
be. 

**  Your  committee  have  also  felt  called  upon 
to  oppose  the  renewal  of  a  certificate  in  one 


which  the  public  interests  require  that  be 
should  occupy." 

This  report  waa  unanimoualy  adopted — tba 
accounts  were  read,  and  passed,  as  audited. 
Mr.  Joseph  Grave  was  elected  president; 
Messrs.  J.  F.  Beever,  and  C.  Gibson*  towiH 
clerk  of  Salford,  vice-preeidents  for  the  ensu- 
ing year;  and  Mr.  R.  M.  Whitlow,  and  Mr. 
Thomas  Taylor,  were  re-elected  treasurer  and 
honorary  secretary. 


0£W)EA  OF  THE  MASTER  OF  THJB 
HOU.S  Al^OlNTING  JOAMXNERS. 


January  IJ,  1848. 

Whereas,  by  an  order  made  by  the  Right 
Honourable  the  Master  of  the  Rolls,  on  the 
13th  day  of  February,  1844,  it  was,  amongst 
other  things,  ordered  that  every  person  who 
has  not  previously  bsea  admitted  %n  attorney 
of  the  Court  of  Queen's  Bench,  Common 
Pleas,  and  Exchequer,  or  one  of  them,  should, 
before  he  be  admiued  to  take  the  oath  required 
by  the  statute  6  &  7  Vict.  c.  73,  to  be  takea 
by  persons  applying  to  act  as  solicitors  of  the 
iiigh  Court  of  Chancery,  undergo  an  examina-* 
tioa  touehiag  his  fitness  and  capacity  to  act  as 
a  solicitor  of  the  said  Court  of  Chancery :  and 
that  twelve  solicitors  of  the  same  court,  to  be 
appointed  by  the  said  Master  of  the  Rolls  m 
each  year,  be  ezamineirs  for  the  purpose  oC 
Jexamining  and  inquiring,  touching  the  fitneea 
and  capacity  of  every  such  applicant  for  adU 
mission  as  a  solicitor :  and  that  any  five  of  the 
said  examiners  shall  be  competent  to  conduct 
the  examination  of  such  applicant. 

Now,  in  furtherance  of  the  said  order,  thf 
Right  Honourable  the  Master  of  the  Rolls  i» 


instance.     They  furnished   the  Incorporated  |  hereby  pleased  to  order  and  appoint  that  Keith 
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of  Imposition,  and  that  society  instructed  coun> 


Barnes,  Robert  Riddell  Bay  ley,  Thomas  Clarka» 
George  Herbert  Kinderley,  Edward  Lawford, 


eel  to  oppose  the  ai^eation;  the  party  alluded  ^  Thomas  Metcalfe,  Edward  Leigh  Pemberton, 
to  dechned  going  into  the  inquiry,  and  at  once  |  Edward  Rowland  Pickering,  John  Innes  Po- 


withdrew  his  name. 

*'  Your  committee  cannot  conclude  their  re- 
port without  calling  the  attention  of  the  members 
Ifenerally  to  the  able  and  important  addresses 
issued  by  the  Metropolitan  and  Provincial  Law 
Society.  To  that  society,  forming  as  it  does  a 
bond  of  union  of  attorneys  and  solicitors,  both 
in  town  and  country,  the  profession  may  con- 
lldeatly  look  for  that  protection  of  their  legi- 
timate rights  and  privileffes  which  has  been  so 
long  and  anxiously  required.  To  that  society, 
if  it  meets  with  that  cordial  support  which  it 
ao  richly  deserves,  and  wbieh  it  has  so  far  ex- 
pcvienced,  we  may  saf^  trust  our  honest 
claims,  feeling  assored  that,  both  in  parliament 
and  in  the  press,  those  claims  will  receive  a 
cafeful  and  mipartial  consideration ;  and  to  use 
tlie  kmguage  of  one  of  the  addresses,  *'  That 
^M  day  is  not  far  distant  when  the  tone  of  pub- 
be  feeling  towards  the  profession  will  be 
changed,  and  the  character  and  station  of  the 
eolieitor  placed  upon  that  honourable  emineiice 
tp  which  Qot  only  ia  ' 


'  cock,  John  James  Joseph  Sudlow,  Robert 
Whitmore,  and  Thomas  vVing,  solicitors,  be 
examiners  until  the  31st  December,  1848,  to 
examine  every  person  (not  havinff  been  proi- 
viously  admitted  an  attorney  of  the  Court  of 
Queen's  Bench,  Common  Pleas,  and  Exe1i»- 
quer,  or  one  of  them,)  who  shall  apply  to  be 
admitted  a  solicitor  of  the  ssud  Court  of  Chan- 
cery, touching  his  fitness  and  capacity  to  act 
as  a  solicitor  of  the  said  court.  And  tb0 
Master  of  the  Rolls  doth  direct  that  the  said 
examiners  shall  conduct  the  examination  of 
every  such  applicant,  as  aforesaid^  in  the 
manner  and  to  the  extent  pointed  out  by  the 
said  order  of  the  13th  day  of  January.  1844« 
and  the  regulations  approved  by  his  lordship 
in  reference  thereto,  and  in  no  other  numner 
and  to  no  further  extent. 

(Signed.)      Langdalb. 

[In  the  Common  I^aw  Rule,  besides  the 

-  .«^^n«H.nM«»..n...w,^   Mos^s,  the  following  gentlemen  are  added  to 

?^.T«r^Vi2S^^u  ^<»^^ve  IS  PxanIn?rs:-^ohn  Coverdah, 

he  jusay  entitled,  but  |  ^^^  i^^%]^n  Whmtky  Lumley.  ami 
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Charles  Ranken.  The  ezaminatioii  ustudly 
takes  place  under  a  common  law  amplication, 
and  16  fistaminerB  are  appointed,  bttng  four 
for  each  Term.'] 

NEW  KULE8.IN  THE  COURT.  OP  EX- 
CHEQUER. 

RBMANBTS. 

Whbbb  any  case  aopointed  for  trial  on  a 
particular  day  shall  be  made  a  remanet  witboat 
any  previous  application  or  intimation  to  the 
courty  such  case  will  take  its  place  in  the 
Caoae  List  of  the  following  sittings,  after  all 
the  cases  that  may  remain  untried. 

•  By  the  Court, 

Court  of  Emkequer,  R.  N. 

JDfc.  8,  1847. 


We  received  a  copy  of  this  rule  only  last 
week  affcer  the  number  was  made  up,  and  there- 
fore placed  it  on  the  cover,— where  it  will  be 
convenient  to  state  such  information  as  may 
arrive  too  late  for  insertion  in  its  regular  place 
in  the  work. 

A  Correspondent  wishes  the  profession  to 
know,  that  when  they,  in  a  laudable  anidety  to 
save  their  clients'  pockets,  by  avoiding  the  un- 
necessary attendance  of  witnesses,  and  their 
cause  is  not  likely  to  come  on,  agree  to  make 
their  case  a  Temanet,  the  effect  will  be  to  tumble 
their  cause  headlong  to  the  bottom  of  the  liatL 
Nodiing  saved  a  cause  of  his  from  such  m 
fisite,  but  a  luck^  discovery  that  he  made  in 
the  evening  before  the  date  of  the  rule.  So* 
''afbsr  argument"  the  cause  was  re-inserted 
in  the  place  from  which  it  had  been  struck 
out 

Qra^slnn.  A.  H.  M. 


EXAMINATION  AND  ADMISSION  OF 
SOLICITORS  AND  ATTORNEYS. 

There  are  114  Candidates  to  be  examined 
on  Monday,  the  24th  inst. 

The  Master  of  the  Rolls  has '  appointed 
Fridav,  January  28th,  at  the  Rolls  Court,  Chan- 
cery Lane,  at  a  quarter  past  three  in  the  after- 
noon, for  swearing  solicitors. 

Everv  person  d^irous  of  being  sworn  on  the 
above  day  must  leave  his  Common  Law  Ad» 
mission  or  his  Certificate  of  Practice  for  the 
current  year  at  the  Secretary's  Office,  Rolls 
Yard,  Chancery  Lane,  on  or  before  Thursday, 
the  27th. 

Thb  first  of  the  10  days,  during  which  tilt 
Examination  usually  takes  place,  would  be  Sa- 
turday, the  22nd  instant  That  da^  would  be 
inconvenient  to  commence  the  examination,  in- 
asmuch as  the  candidates  would  be  kept  in 
suspense  till  Monday,  and  the  larger  part,  who 
come  from  the  country,  would  be  detained  in 
town  in  order  to  be  sworn  in  before  the  Master 
of  the  Rolls— the  day  for  which  is  usually  to- 
wards the  end  of  the  terto,  in  order  to  include 
those  whose  articles  do  not  expire  till  that  tnne. 


The  candidates  have  th6  first  seren  dsys  of 
term  to  leave  their  papers,  and  consecjaetrtly, 
allowing  time  to  investigate  the  testimoaisk, 
the  examination  cannot  take  place  till  the  latter 
part  of  the  term. 

In  order  to  give  as  much  time  as  possible  for 
swearing-in  the  candidates  in  the  coromoa  law 
courts  before  the  day  fixed  at  the  Rolls,  the  a- 
arainers'  certificates  will  be  delivered  to  sach 
(iaiMidates  as  may  be  entitled  thereto,  on  IVtct- 
i£ay  q/^emoon,  the  25th.  They  may  conseqaently 
be  sworn  at  Westminster,  in  the  common  Uw 
courts,  either  on  IVednesday  or  Tlarfi^,  and. 
probablv  some  may  be  taken  on  Friday  morn- 
ing, ana  be  sworn  at  the  Rolls  at  a  quarter  past 
three  o'clock  on  the  latter  day,  the  28th  inst. 


ADDITIONAL  APPLICATIONS 

FOR  TAKING  OUT  AND  RENEWAL  OF 

ATTORNEYS'  CERTIFICATES. 

Be/ore  a  Judge  at  Chambers^  on  the  1st  dof  o/ 

Fe^TiMxr^. 

[See  former  List,  p.  258,  ante.] 

Atkinson,  Edward  Parke,  Birkenhead;  and 
Runcorn 

Bardouleau,  Stephen  Rene,  Yeovil,  andMaf 
Chester 

Jardine,  John  Henry,  Stoke,  near  Hsistead 

Wilkins,  William  Henry,  5,  Caroline  Street, 
Bedford  Square ;  and  Southampton  Street 
,  %♦  We  are  n^uested  to  «tate  that  the  Mr. 
John  Jones  of  Liverpool,  mentioned  in  the  List 
of  Applications  to  renew  Certificates,  (p.  258,) 
is  not  the  Mr.  John  Jones  late  of  Eldon  Cham- 
bers, who  has  been  in  actual  practice  for  many 
years,  and  who  has  duly  and .  regularly  taken 
out  his  annual  certificate. 


NOTES  OF  THE  WEEK. 

solicitor's  lien  on  orukr  op  coubt. 

A  CASK  came  before  Vice-Chancellor  Kmght 
Bruce,  on  the  17  th  instant,  in  which  the  ques- 
tion was,  "  Whether  an  order  of  the  court, 
which  had  been  passed,  could  be  intercepted 
in  its  entry  by  reason  of  an^  lien  which  a  soli- 
citor had."  His  Honour  said  that  the  solicitor 
undoubtedly  had  such  lien,  but  he  was  clearly 
of  opinion  that  the  solicitor  must  produce  the 
order  in  question  to  the  proper  officer  of 'the 
court,  for  the  purpose  of  the  same  being  en- 
tered ;  and  the  oraer,  when  so  entered,  should 
be  returned  to  him,  and  the  new  solicitor 
should  pay  him  20s.  for  his  costs  of  attendance 
for  that  purpose. 

His  Honour  intinuted  that  a  solicitor  had  s 
lien  upon  any  fund  paid,  or  to  be  paid,  into 
court  under  any  oroer  which  had  oeen  ob- 
tained wholly  or  partially  by  the  skill  sad 
labour  of  the  solicitor,  and  he  was  disposed  to 
add  to  the  order,  that  it  should  be  without 
prejudice  to  his  lien,— with  a  declaration  that 
he  was  entitled  to  a  lien  on  any  cash,  or  luooa 
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wfasch  were  or  shoulil  b^  pai«l  into  eourt  in  the 
cadte,  for  hit  bill  of  costs  in  the  cause.  Bat 
ukifaifttely  ti  was  understood  that  the  present 
order  was  confined  to  the  production  of  the 
lermer  order  for  the  purpose  of  bein^  entered. 

INCONVKNIBNCK   OP  KQUITY   8ITTIN0B  AT 
WBBTBItNrrER. 

Greait  inconvenience  and  loss  of  time-aiv 
eccasioned  to  counsel  and  solicitors  practising; 
in  the  Court  of  Chancery,  from  its  sittings 
being  held  during  term  time  at  a  place  distant 
from  the  offices  and  {^ces  of  business.  This 
grievance  was  fully  stated  in  supporting  the 
application  for  the  removal  of  the  courts.  It 
is  well  known  that  the  situation  of  the  courts 
at  Lincoln's  Inn  m  more  convenient,  both  to 
the  public  and  the  profession.  We  understand 
a  memorial  is  about  to  be  presented  to  the 
Lord  ChanceUor,  from  200  ot  the  Junior  Bar, 
praying  that  his  lordship  will  direct  the  sittings 
tobebeld  at  Loncdn's  Inn  during  the  terms  in 
which  parliament  is  not  sitting.  A  similar  me- 
morial will  be  prwented  by  the  Incorporated 
Law  Society  on  the  part  of  the  Solicitors,  who 
are  greatly  inconvenienced  by  the  courts  sitting 
so  far  from  Chancery  Lane. 

The  following  it  a  copy  of  the  Memorial  from 
the  Bar  :— 
"To  the  Right  Honourable  the  Lord  High 

Chancellor  of  Great  Britain. 
"Hie  humble  Memorial  of  the  undermentioned 


r    Banisters,  practi8ili£['  in  the  Court  of  Ckan* 
I     eery.  .... 

"  Sheweth,— That  very  great  inconvenience  • 
i  and  loss  of  time  is  occasioned  to  your  memori- 
jalists  by  the  sittings  of  tlie  Court  of  Chancery 
'  being  held  during  term  at'a  place  distant  from 
I  the  Registrars*  and  Masters'  Oflfices,  and  the 
iplaiees  of  business  of  nearly  all  the  solidtors 
j  praetistog  in  this  court. 

"  That  the  courts  at  Lincoln's  Inn  are  more 
'commodious  to  the  barristers,  the  solicitors, 
1  and  the  public,  and  since  the  opening  of  the 
I  New  Hall  at  Lincoln's  Inn,  these  courts  remain » 
entirely  unoccupied  during  term. 

"  Your  Memorialists  therefore  humbly  pny,< 
that  your  lordship  will  direct  the  neeenary 
steps  to  betaken  for  causing  the  fittings  of 
the  court  to  be  held  at  Lincoln's  Inn  during 
such  time  as  parliament  is  not  sitting. 

"  And  your  Memorialists  will  ever  pray,  Sic,'^ 


PUBLIC  RBCORD  DEPOSITORY. 

We  understand  that  the  bill  authorizing  a 
suitable  building  for  the  Public  Records  to  be 
erected  on  the  Rolls'  estate  will  be  proceeded 
with  early  in  the  Session.  We  hope  nert 
8ummer  to  see  the  actual  commencement  of 
this  long-desired  work.  This  and  other  coming 
events  evidently  favour  the  removal  of  the 
courts,  for  which  the  profession  in  general  has 
long  nUed. 


RCCKNT   DECISIONS   IN  TH'E  SUPERIOR   COURTSi 

RBPORTKD  BY  BABRISTBRS  OP  THE  SEVERAL  COURTS. 


fttfit  CiMttiCfRor. 
Hwrjtt  w.  Padwkk.    Jan.  11  and  12,  1848. 

SECURITY     rOR     COSTa     WHEN     PLAINTIFF 
TEM POBARILY  ABANDONS  UI8  RESIDENCE. 

Tke  dmerifUom  as  of  his  usual  and  Umg- 


^HMMta  vhce  qf  retddeuee  by  a  plaintiff 
wkq  eomeeau  tke  place  of  his  actual  abode, 
tokUai  MmiiST  iq^preheusion  of  being  served 
unik  Mroeetsm  at  law  in  matters  uncon- 
netted  wiik  tke  suit,  is  not  mtch  a  fraudu' 
kut  miadeaeription.  as  will  entitle  (he  de- 
feadani  to  move  for  security  for  costs ; 
espeeinUf  if  ii  appears  on  the  pleadings 
thai  tke  dtfeudati  is  an  accounting  party 
tothefUMff. 

Mr.  J.  Pm-ker,  wkh  whom  was  Mr.  T.  W, 
Greene,  stated  that  the  present  appeal  was  from 
a  decaakm  of  his  honour  the  Vice-Chancellor 
of  England,  refusing  a  motion  by  the  defend- 
ant  to  stay  proceedings  until  security  for  costo 
sboold  be  given,  under  the  following  circum- 
stances : — Tlie  plaintiff  described  himself  in  his 
bill,  filed  m  September  last,  .as  being  resident  at 
Horvham,  in  Simmx,  the  bofoogh  of  which  he 
bad  then  recently  repreae^ed,  and  where  his 
fiumly  and  ho  had  long  resided.  It  appeared, 
firom  affidorili  obtained  by  the  defendant,  that 


the  plaintiff's  mother  still  resided  near  Horti* 
ham,  that  the  plaintiff  was  there  on  a  visit  to 
his  mother  in  the  August  previously  —that  he 
had  not  otherwise  resided  there  during  the  past 
year — that  he  had  not  been  heard  of  ut  his  club 
m  London  since  the  dissolution  of  parliament 
in  July  last— that  his  present  address  could 
pot  be  found,  as  his  son  refused  to  divulge  it — 
that  it  was  unknown  to  his  solicitor— and  that 
the  latter  refused  to  accept  service  for  him  in  a 
suit  which  the  defendant  wished  to  commence 
against  him.  %The  learned  counsel  cited,  Sandys 
V.  Long,  2  Myl  &  K.  487 ;  Bailey  v.  Gundry, 
1  Keen,  63;  Sin^son  v.  Burton^  1  Beav.  556; 
Calvert  v.  Day,  2  Yo.  &  Col.  (Exch.)  217, 
upon  the  authority  of  which  cases  they  con- 
tended, that  the  defendant's  motion  should 
have  bioen  allowed. 

Mr.  Terrell,  who  was  followed  by 
Mr.  Roll,  submitted  that  there  was  not  sucb 
a  misrepresentation  of  his  place  of  residence  on 
the  part  of  the  plaintiff  as  would  entitle  the  de- 
fendant to  the  order  which  he  now  sought. 
The  plaintiff,  who  had  Iwcome  embairassed  in 
his  circumstances,  was  apprehensive  of  beinc 
served  with  numerous  processes  at  law«  and 
therefore  deemed  it  expedient  to  conceal,  ex- 
cept from  his  family,  bis  present  abode ;  bnl» 
although  hit  son  had  declined  to  divulge  it,  he 
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bad  8Wom  in  his  affidavit  that  the  plaintiff  was 
not  out  of  the  jurisdiction  of  the  court.  The 
bill  was  filed  against  the  defendant  in  respect 
of  the  plaintiff's  property,  which  had  been  ai« 
signed  by  him  to  the  dewndant  in  trust  for  the 
plaintiff,  and  it  appeared  from  the  defendant's 
own  statement,  when  he  applied  to  the  jilaintiffTs 
solicitor  for  his  address,  that  he  reqmred  it  not 
merely  for  the  purpose  of  serving  him  with 
process  in  the  suit  which  he  inten&d  to  com- 
mence in  this  court  against  him  (the  plaintiff), 
but  aliofwr  other  purjH^es.  Under  tneee  w- 
cuastances,  the  Vice«Chancellor  had  requited 
an  affidavit  of  merits,  and  upon  its  appearing 
from  such  affidavit  that  the  property  of  tiie 
plaintiff  (the  subject-matter  of  the  enit)  wne 
vested  in  the  defendant,  and  that  the  latter 
could  reimburse  himself  thereout  any  costs  to 
which  he  might  become  entitled,  his  Honour 
remarked  that  the  defendant  was  battling  with 
a  shadow,  and  refused  his  motion. 

The  Lord  Chancellor,  The  current  of  the 
cases  cited  and  of  the  opinion  of  tike  court 
eeems  to  have  been  directed  to  the  matter  of 
fraudulent  concealment,  but  why  I  cannot  aee. 
The  real  object  of  requiring  the  plaintiff's 
address  was  that  the  defendant  might  know 
with  whom  he  was  contending.  The  plaintiff 
must,  by  the  practice  of  the  court,  state  in  his 
bill  some  place  of  residence.  This  plaintiff 
nrobablv  has  no  permanent  place  of  abode. 
How  is  ne  to  describe  himself?  With  ^l  due 
deference  to  the  Court  of  Exchequer,  the.  case 
of  Calvert  v.  Day,  (supr^,)  which  was  a  case  of 
a  travelling  pedlar  without  any  fixed  residence, 
eeems  to  go  to  a  great  length. 

Mr.  James  Parker,  in  reply.  Another  prin- 
ciple is,  that  the  defendant  has  a  right  to  per- 
eoual  security  against  the  plaintiff  for  the  costs 
of  interlocutory  and  other  u^atters,  and  if,  from 
ignorance  ef  the  phiintiff^s  place  of  abode,  he 
cannot  proceed  against  him  personally,  he  may 
have  security  given  for  costs.  Cahert  v«  Day 
has  been  followed  by  the  Vice-ChanedOior  of 
England,  in  the  case  of  Pktyer  v.  Amderoon, 
10  Jur.  169. 

Jan.  12.  The  Lord  ChanceUor,  having  stated 
the  facts  as  they  appeared  fVom  the  amdavits, 
remarked  that  there  did  not  seem  lo  be  anj 
evidence  of  fraud  in  conceaJing  the  preeent  resi- 
dence of  the  plaintiff.  The  cases  cUsd  had 
been  decided  upon  the  grounds  of  fraudulent 
concealment  for  the  purpose  of  evading  eerrice 
of  process  in  the  smt}  but  such  was  not  the 
case  in  the  present  instance,  which  hie  lordship 
tiiought  did  not  come  within  the  principle  m 
the  ease  in  I  Keen,  decided  by  the  Master  of 
the  Rolls,  {BttilevY,  Gundry,  mprk).  In  the 
other  case  cited,  (Smu/moii  v.  Burtom,)  also  de- 
cided by  the  Master  of  the  Rolls,  his  lord^ip, 
in  remarking  that  it  is  the  duty  of  ar  plaintiff 
to  state  his  place  of  residence  truly  and  accu- 
rately at  the  time  he  files  his  bill,  and  if  for  the 
purpose  of  avoiding  all  access  to  him  he  iril- 
nifly  misrepreeents  his  residence,  he  will  be 
ordered  to  give  security  for  costs,  saysi  "  I  do 
not  think  the  rule  extends  to  a  case  where  he 
has  done  so  innocently  and  from  mere  emir/' 


Nor  could  his  lordship  (the  Lord  QumosUor) 
divest  his  mind  of  the  fact,  which  iodaed  «p« 
peered  on  the  pleadings,  that  the  present  od< 
lection  was  taken  by  the  accounting  party,  and 
that  the  result  of  the  plaintiff's  residsnoa  bnag 
discovered  might  possibly  deprive  him  of  aU 
his  property,  and  thus  defint  the  ostenuUa  ob. 
jept  of  the  defendant  in  asking  for  it.  He 
therefore  thought  that  the  Vice-ChanceUor  bad 
come  to  a  right  conclusion,  and  that  the  present 
application  must  be  dismissed  with  costs. 

VMi  Court. 
Marks  v.Mar*8.    Nov.  90, 1847. 

BVIOieNCB. — RETURNS    OF   BA8T  INDIA 
COMPANY. 

The  returns  made  to  the  East  India  Compwi '' 
admitted  as  evidence  qf  the  death  qfoue(f 
their  servamts  who  died  at  Delhi^ 

In  this  eass  there  was  a  question  as  to  the 
mode  of  proving  the  death  of  one  of  the  eiril 
servants  of  the  Bast  India  Company  who  had 
died  at  Delhi.  As  evidence  certein  quarterly 
returns  made  to  the  East  India  Company  were 
adduced,  in  which  this  person  was  stated  to 
have  died  at  Delhi ;  ana  also  an  affidavit  of 
identity  and  of  the  difficulty  of  procuring  any 
certificate  of  the  death  in  conseoueoce  of  mt 
distance  of  Delhi  from  any  presidency. 

Mr.  F.  Hall  for  the  petitioner. 

Lord  Longdate  said,  that  he  thought,  nnder 
the  peculiar  circumstances  of  the  case,  ne 
might  act  upon  the  evidence,  if  any  corroboTS- 
tive  circumstance,  such  as  private  letters  speak- 
ing of  the  death  of  the  party  in  question,  coold 
be  adduced. 


Gregory  v.  Wilson.    Dec.  23,  1847. 

INFORM ATION. — APPIDAVIT.  —  3BD  OBDSa 
OF  MAY,  1839. 

Where,  on  a  motion,  a  common  injimctiok  i* 
sought  to  be  obtained  for  default  ofoMSwer 
to  an  amended  bill,  an  a^HdavU  ta  <«p- 
port  of  the  motion,  eomtatning  a  general 
statement  of  the  truth  of  the  amendments,  i» 
sufficient. 
In  this  case  the  original  bill  was  filed  to  re- 
itrain  the  defendants  trom  proceeding  io  an  |^' 
tion   at   law.      They   answered  ; —plaintiffs 
amended  their  bill,  and   an    answer  to  the 
amended  bill  not  having  been  put  in  witlunthe 
time  limited  by  the  SrdOrder  of  May  9. 1639. 
plaintifts  moved  for  the  injunctioB,  and  the 
affidavit  in  support  oi  the  modon  was  as  fol- 
lows t— -''That  to  the  best  of  their  hwMwkd^ 
remembrance,  information,  soA  bcdlef,  the  facts 
stated  and  charged  by  way  of  amendinent,  were 
each  and  ti?try  of  them  reepectively  true."  The 
3rd  OrderofMay9,1839idiKcU^  that  theplaintiff 
shall  be  entitled  to  move  for  the  injunotaon  upon 
affidavit  of  the  troth  of  the  amendinents.   Ths 
question  was,  therefore,  whether  lookinf^  a^tthe 
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words  of  the  order,  this  general  affidavit  was 
safKeient,  or  whether  each  of  the  facts  stated 
and  chairged  hy  way  of  ameDdmeot  most  be 
verified. 
Mr.  Murray  appeared  in  snpport  of  the  mo- 

tiOB. 

The  Ffoc-danctf/tor  said,  he  considered  the 
affidavit  to  be  anfficient,  and  that  it  was  not 
necessary  to  verify  each  of  the  facts  specifically. 

Pollock  V.  Pollock,    Jan.  1848. 

WILL. — CON8TKCCTION«*-'aiFT  OP  RESIDUE. 

Wkere  a  testator  gave  the  residue  of  his 
property  in  trust  to  be  dwided  into  eight 
parts,  one  of  such  parts  to  be  the  property 
of  and  paid  to  his  six  sons,  one  other  part 
te  he  paid  to  his  daughter  on  her  attaining 
21,  and  in  ease  of  her  death  under  that  ape, 
her  share  to  be  divided  equally  among  his 
six  sons,  and  the  remaining  eighth  part  for 
the  benefit  of  his  grandchildren:  Held, 
that  each  of  the  six  sons  took  an  eighth  part 
of  the  residue. 

Sir  Davtd  Pollock,  by  his  will,  after 
making  Tarious  bequests,  "  gave  and  devised 
tlie  lest  and  residue  of  his  property  to  trustees, 
to  be  (fivided  into  eight  parts,  one  of  such  parts 
to  be  the  property  of,  and  to  be  paid  oyer  to, 
his  six  sons,  and  one  other  such  part  to  be  paid 
to  hia  daughter  on  her  attaining  the  age  of 
twepty-one  years,  and  should  she  die  before 
attaining  that  age,  the  share  bequeathed  to 
her  to  be  equally  divided  among  his  six 
fons,  and  the  remaining  eighth  part  to  be  in- 
vested in  government  securities,  and  the  divi- 
dends tn  be  mplied  in  the  education  of  his 
grandchildren.'^  llie  question  raised  was,  how 
the  residue  was  to  be  disposed  of,— whether 
each  of  the  six  sons  were  entitled  to  an  eighth 
]Kut,  or  whether  the  testator  intended  one- 
^hth  part  only  to  be  divided  among  them. 
Hr.  Bacon  and  Mr.  FolUtt  for  the  plaintiffs. 
Mr.  Bethell  and  Mr.  E.  A.  Adams  for  the 
defendants. 

The  Vice'ChaneeUor,  after  reading  the  words 
of  the  bequest,  said, — It  was  clear  that  one 
share  was  given  to  one  party,  and  by  the  terms 
of  thewill,  of  the  remaining  «ghth  parts,  one 
pan  only  was  given  to  the  daughter,  so  as  to 
denote  that  the  testator  conceived  that  he  had 
soEoehow  or  other  disposed  of  the  six  parts 
beaidea  the  part  to  the  aaughter.  The  question 
vas,  how  should  the  undisposed-of  shares  be 
KT^en  ?  should  they  be  allotted  to  the  daughter 
befme  spoken  of,  or  to  the  six  sons  and  daugh- 
ter ?  Hia  opinion  was,  that  the  acheise  of  the 
testator,  as  mr  as  it  went,  was  to  pat  each  child 
«i  an  equality.  The  daughter  oonld  not  take 
more  than  one  share^  that  being  clear  from  the 
fact  tiiat  in  the  event  of  her  death  before  31, 
bar  ahare  was  to  go  amongst  the  six  sons.  He 
dwold  tiiOTefore  dedase  that  the  daughter  take 
one-eigbth  ahsrs,  tiie  six  sons  each  one*eighth 
share,  and  the  rennaning  eighth  share  should 
go  to  the  cpandehildien. 


(Before  the  Four  Judges.) 

l%e  Queen  v.  The  Inhabitants  ofMylor.  Michacfc 
masTerm,  1847. 

ORDER  '  09  REMOVAL'— COPIES  OP  AL|* 
1)6CUMENTS  RECEIVED  SY  REMOVING 
/URTICES  TO  BE  SENT  TO  THE  AP- 
PELLANTS. 

Copies  of  all  the  examinations  taken,  and  of 
all  documents  received  by  the  removing  jus-^^ 
tices  touching  the  settlement  of  a  pauper 
must  be  sent  with  a  copy  of  the  order  to  the 
appellants. 

Where  an  examination  set  up' two  grounds  qf 
removal,  one  by  hiring  ana  service,  and  the 
other  by  a  previous  order  of  removal  unap*' 
pealed  against,  but  a  copy  of  this  previous 
order  was  not  sent  with  the  other  examinia^ 
tions; 

Held,  that  the  respondents  were  precluded 
from  going  into  proqf  qf  either  ground  of 
settlement. 

On  appeal  against  an  order  for  the  removal 
of  a  pauper  from  the  borough  of  Pedryn  to  the 
parish  of  Mylor,  the  sessions  confirmed  the 
order  subject  to  a  case.  The  examinations  set 
out  a  complete  settlement  bv  hiring  and  service 
in  the  parish  of  Mylor,  in  the  year  1806.  The 
examinations  then  set  out  the  removal  of  the 
padpeV  to  the  parish  of  Mylor  under  a  formor 
ord^K  No  copy  of  the  above  order  was  sent 
with  the  rest  of  the  examinations.  It  was  ob- 
jected in  one  of  the  grounds  of  appeal,  that  no 
copy  or  extract  of  the  alleged  oixler,  stated  to 
have  been  produced  before  the  removing  jus- 
tices, was  sent  with  the  examinations  to  the 
appellants.  The  sessions  heard  the  appeal  and 
confirmed  the  order,  subject  to  the  opinion  of 
the  Court  of  Queen's  Bench,  on  the  point  whe- 
ther the  respondents  had  any  right  to  enter 
into  their  case  at  all. 

Mr.  Pashley,  in  support  of  the  order  of  the 
sessions,  contended  that  the  respondents  were 
entitled  to  go  into  their  case,  inasmuch  as  the 
examinations  set  up  two  complete  settlements, 
one  by  hiring  and  service,  and  the  other  by  a 
former  order  of  removal  unappealed  against, 
and  the'  objec.ion  taken  on  the  grounds  of 
appeal  applied  only  to  the  latter.  In  this  re- 
spect the  present  case  differed  from  Regina  v. 
Outwell,*  and  Regina  v.  East  Raimton,^  where 
the  court  said  that  all  the  examinations  taken 
before  the  removing  justices  must  be  sent  to 
the  appellant  parish. 

Mr.  M.  Smith  contriL 

The  statute  4  &  5  W.  4,  e.  76,  s.  79»  enacts, 
''  that  no  poor  person  shaJl  be  removed  or  re- 
moveable  until  twenty-one  davs  after  a  notice 
of  chargeability,  accompanied  oy  a  copy  of  the 
order  of  removal,  and  by  a  copy  of  the 
examinations  upon  which  such  order  wi 
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shall  bare  been  sent."  In  Eeffimm  r.  OntwelL* 
the  court  held  that  all  the  ezammations  must 
be  sent ;  and  Coleridpfe^  J.»  there  wfn,  in  giving 
judgment,  that  the  word  '  examinations'  means 
the  entire  bod)r  of  evidence  taken  on  the  occa- 
sion of  making  the  order.  That  case  has  been 
foUowied  bv  Rmgina  v.  East  RaintoUy'^  >and 
Rwina  v.  Wellington^ 

-  Lford  Denmau,  C.  J.  The  objection  is,  that  a, 
copy  of  the  order  of  removal  has  not  beeti  sent 
with  the  other  examinations,  and  I  am  sony  to 
be  compelled  to  come  to  the  conclusion  that  it 
xnust  prevail,  as  there  was  a  good  settlement 
by  hiring  and  service  set  out  in  the  exami- 
nations, and  it  was  weU  proved.  The  words  of 
the  act  construed  in  one  way  are  conclusive 
to  show  that  the  respondents  could  not  go  into 
their  case,  and  that  construction  has  been 
universally  acquiesced  in  by  all  parties  con- 
cerned in  the  administration  of  the  Poor  Laws. 
The  statute  has  been  construed  according  to 
its  certain  and  undoubted  meaning,  that  whether 
the  appeal  is  against  the  actual  removal  of  the 
pauper  or  upon  the  service  of  the  order  of  re- 
moval, the  examinations  must  be  sent,  and  the 
appellants  have  twenty-one  days  for  the  pur- 
pose of  deciding  whether  they  will  appeal  or 
not.  The  whole  of  the  examinations  must  be 
sent ;  and  if  overseers  were  to  be  allowed  to 
exercise  a  discretion  as  to  the  documenls  fo  be 
sent,  we  should  let  in  a  current  of  doubt  and 
uncertainty,  and  should  create  confusion  and 
litigation.     We  are,  therefore,  coiAf^M  to 


the|r  ^1  appeal  or  not  And  ia  the  same 
section  a  provision  is  made  for  cases  where  the 
direrseers  agree  to  submit  to  such  order,  but 
that  must  mean  to  an  order  accompanied  by  a 
copy  of  the  examinations  on  which  the  order 
is  founded.  The  act  says  that  the  pauper  shall 
not  be  removed  or  removable  until  twenty-one 
days  after  copies  of  the  examinatiofiB  hare 
been  sent.  Here,  the  appellants  say  that  be  is 
not  removable,  and  that  is  the  plain  construc- 
tion of  the  act.     . 

Wightman  and  Erie,  Js.,  concurred. 

Order  of  sessions  quashed. 

Padwick  v.  Baldwin.    Hilary  Term,  1843. 

BILL  OP   KXCHAMGE.^PLBADINO. 

Where  the  words  "pagabk  at**  a  ctrtoM 
place  are  added  to  the  acceptance  of  a  bill 
of  exchange,  they  need  not  be  introdaeed  in 
the  declaration. 
This  was  an  action  on  a  bill  of  exchange  for 
the  sum  of  500/.,  payable  six  months  after 
date,  with  an  acceptance  in  this  form :  "  Ac- 
cepted   Baldwin,  Payable  at  13,  Stratford 

Place,   London."    The  decUration  contained 
two  counts,  one  on  the  bill,  alleging  in  the 
general  form  that  the  defendant "  accepted  the 
same;"  the  other  count  was  on  an  account 
stated.    ITie  cause  was  tried  before  Mr  Justice 
Erie,  when  it  was  objected  that  the  coont  on 
-  are,  tneretore,  conlpeireci  to  the  bill  was  bad  for  omhting  from  the  descnp- 
«ay,  that  in  this  case  the  objection  mult  pre-  tion  of  the  acceptance  the  statement  of  the 
vail.  ^''         place  where  the  bill  was  made  payable,  and  as 

Mr.  Justice  Coleridge,  I  am  of  the  same  there  was  no  distinct  proof  applicable  to  ue 
opinion,  and  I  lay  out  of  my  consideration  any.  count  on  the  account  stated,  it  was  contended 
•  consequences  that  may  be  produced  by  a  right  j  that  the  plaintifi^  must  be  nonsuited.  It  vas 
construction  of  the  act.  'Ihe  objection  was,  that  i  answered  that  the  count  un  the  biD  was  good 
no  copy  of  a  document  which  formed  part  of  the  ;  without  the  introduction  of  tiie  statement  re- 
examination h:id  been  sent.  The  respondents  in-  specting  ihe  place  of  payment,  and  that  the  bill 
tended  to  rely  upon  two  grounds.  This  docu-  '  itself  being  an  acknowledgment  of  the  debt, 
-ment  was  produced  and  given  in  evidence,  and  'was  evidence  under  the  account  stated.  A^ 
was  material  to  prove  one  ground  of  settlement,  the  learned  judge  doubted  whether  the  intro- 
Mr.  Pushley  has  argued  that  the  respondent.^*  duction  of  the  words  relating  to  the  place  m 
were  not  precluded  from  going  into  the  other  payment  did  not  prevent  the  instrument  from 
head,  but  I  think  that  the  statute  does  not  i  bemg  a  mere  acknowledgment  of  a  debt,  eo 
contemplate  this  distinction,  and  it  would  leave  I  as  to  support  the  account  stated,  bis  lordship 
it  in  the  power  of  respondents  to  keep  back  required  the  counsel  for  the  plaintiff  to  elect  on 
part  of  the  evidence  taken  before  removing 
justices,  and  only  to.  send  the  docuinents  ne- 
•cessarv  to  prove  the  case  relied  on,  and  we 
should  then  be  called  upon  to  decide  whether 
.the  evidence  so  kept  back  was  material  to  sup- 
port that  case.  The  words  of  the  act  are,  that 
a  copy  of  the  order  of  removal  is  to  be  sent, 
"  accompanied  by  a  copy  of  the  examinations 
on  which  the  order  was  made."  'then  it  is 
argued  that  this  is  no  ground  of  appeal  until 
the  removal  has  "actually  taken  plaee;  but  the 
Lord  Chief  Justice  says,  that  if  we  listen  to 
that  we  should  construe  the  act  contrary  to 
decisions  and  practice.  When  an  order  is  sent 
you  must  send  copies  of  the  examinations;  they 
roust  go  together,  as  the  object  is  to '  give  the 
appellants  an  opportunity  of  deciding  whether 
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which  of  the  two  counts  he  would  take  the 
verdict.  The  plaintiff's  counsel  elected  to  talce 
it  on  the  count  on  the  bill,  and  a  verdict  ns 
accordmgiy  entered  for  him  on  that  count,  and 
a  verdict  for  the  defendant  on  the  accoant 
stated. 

Mr.  BramweU  now  applied  for  a  rule  for  a 
new  trial,  on  the  ground  that  the  cmwm  w 
the  words  relating  to  the  plea  of  payment  vis 
a  fatal  objection.  Theae  words  form  an  un- 
portant  part  of  the  undertaking  of  the  defend* 
ant.  It  is  said  that  the  contract  was  cooplete 
before  these  words  were  added.  That  is  oot 
so,  because  the  party's  aigntng  his  same  is  not 
sufficient.  He  must  deliver  the  instnuaent, 
and  till  he  does  so  he  cannot  be  said  to  have 
made  the  contract  That  is  ahewa  in  the 
ordinary  form  of  a  declaration  on  a  bill  which 
alleges  that  he  then  made  bis  bill  of  exchange 
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and  delivered  tbe  same  to  the  plaintiff,  or  to 
the  drawer,  as  the  case  may  be.  Id  the  case 
of  Tneotkick  v.  Edwin,*  where  the  note  con- 
tained words  of  a  similar  kind  printed  as  part 
of  tbe  form  of  the  note,  it  was  held  that  a 
special  presentment  was  necessary.  [Mr. 
Joatice  £rle.  But  there  they  formed  part  of  the 
note  before  its  acceptance.!  In  Esmn  v.  Ru$^ 
idl,^  where  a  contrary  holding  took  place, 
the  words  were  added  after  the  signature  in  such 
a  manner  as  to  be  wholly  disconnected  from  the 
signature.  That  is  not  the  case  here,  where  the 
name  of  the  acceptor  and  that  of  the  place  form 
two  connected  parts  of  the  same  sentence, 
'iliat  case  therefore  does  not  affect  the  former, 
which  must  govern  the  present. 

Cur.  ad,  vult. 
Lord  Denman,  C.  J.  We  have  considered 
this  application,  and  think  that  the  bill  was 
complete  before  the  place  of  intended  payment 
was  inserted.  The  statement  of  that  place  was 
a  mere  memorandum  added  to  a  complete  in- 
stmmenty  and  did  not,  therefore,  require  to  be 
set  forth  in  the  count  upon  that  instrument. 

Rule  refused. 


Tb&ois  V.  Notley.     Hilary  Term,  1848. 

PLKADING. — FRAUD. — DE  INJURIA. 

To  a  declaration  by  the  indorsee  agaiast  the 
drewer  of  a  promissory  note,  the  defendant 
pleaded  that  the  payee  was  indebted  to  him, 
and  thai  cfter  the  note  became  due  it  was 
ayreed  between  the  payee  and  the  plaintiff, 
for  the  purpose  of  atfeating  the  defendant's 
right  to  set-off  as  against  the  payee,  that 
the  payee  should  indorse  the  note  to  the 
plaint^,  and  that  the  note  was  so  indorsed, 
and  that  the  plaintiff  was  suing  for  the  use 
and  benefit  of  the  payee  and  for  him  alone. 
Replication  de  injurift.    Sjpecial  demurrer, 
A  judge  at  chambers  set  aside  this  demurrer 
as  frivolous.     Held,  that  the  demurrer  was 
frivoUms^for  that  where  a  plea  qf  set-off 
sets  up  fraud  as  qn  amwer  to  the  action,  de 
injunar  is  a  proper  replication, 
^ais  was  an  action  on  a  promissory  note 
brought  by  the  indorsee  a>;aiDst  the  maker. 
The  nayee  of  the  note  was  a  person  of  the  name 
of  Webb.     The  defendant  pleaded,  that  before  , 
the  indoraement  of  this  note,  Webb  was  in- 
debted lo  the  defendant  in  a  certain  sam,  which 
the  defendant  was  fnUing  to  set-off,  (and  then 
there  fcrflowed  the  ordinary  form  of  set-off,) 
and  that  after  the  note  became  due,  it  was 
sgreed  between  th^  plaintiff  and  Webb,  for  the 
parpoue  of  defeating  the  defendant's  right  to 
setoff  against  Webb,  that  Webb  should  in- 
dorse the  note  to  the  phuotiff,  and  it  was  so  in- 
doned  by  Webb  without  consideration,  and 
that  the  plaintiff  in  this  action  was  suing  for 
Webb,  and  for  Webb  alone,  and  for  his  use 
Uid  beoelit.    Thf  pUintiff  replied  de  injuria. 
The  defendant  demurred  to  this  replication 
speciaHy>     An  order  had  been  made  by  Mr. 

•  1  Starke  468.'    *  4  Maule  and  Selw.  505. 

«  See  Hemdy  v.  Woodroffe,  2  Stark,  319,  and 
Spromtev.  Legge,  3  id.  156;  1  B.  &  C.  16, 
5  Man.  &  E.  9. 


Justice  Erie  to  strike  out  this  demurrer  at 
frtvolons. 

Mr.  Barstow  now  moved  to  rescind    this 
order.    This  is  the  case  of  a  set-off  against  the 
principal,  where  the  action,  though  brought  in 
the  name  of  the  agent,  is  brought  for  the  bene- 
fit of  the  principal.  Now  a  set-off  admits  the 
plaintiff's  right  of  action,  and  even  his  right 
taeemmence  the  action,  but  sets  up  a  right  to 
a  counter  aiction  on  the  part  of  the  defendant. 
In  such  a  case,  the  replication  of  de  injurid  is 
n<H  allosrable.    The  rule  is  laid  down  in  the 
judgmeot  of   Lord  Chief  Justice  Tindal,  in 
Salter  v.  Purchell,'  in  error,  as  when  it  is  said, 
''  A  plea  of  set-off  operates  as  a  bar  to  the 
plaintiff's  right  of  action,  not  by  excusing  or 
justifying  the  breach  of  promise  complained  of 
in  the  declaration^  but,  whilst  it  admits  such 
breach  to  have  been  committed,  by  setting  up, 
as  a  matter  of  compensation,  the  cross  demand 
of  thp.  defendant,  by  force  of  th^  statute  of 
Geo.  2.    An  ordinarv  plea  of  set-off  cannot 
be  met  by  the  general  traverse."     That  is,  in 
substance,   the    same    case    as    the   present. 
{[Mr.  Justice  Erie.    When  the  cass  was  be- 
tore  me,  I  put  it  upon  this  ground.    The  plea 
stated  that  Webb  indorsed  to  the  plaintiff  with 
intent  fraudulenily  to  defeat  the  plea  of  set-off, 
and  that  the  plaintiff  took  it  for  that  purpose. 
I  treated  that  as  a  plea  alleging  that  the  plain- 
tiff's title  to  the  note  was  tainted  with  fraud, 
and  there  was  a  case  in  the  last  number  but 
0BCf9l  the'* Jurist,"  in  the  Court  of  £xch&. 
(|ner).  where  that  Court  said,  that  when  the  plea 
aliped  that  the  plaintiff's  title  was  tainted  with 
fraud,  the  replication  of  de  injurid,  was  an  ad- 
missible rei)lication.      I  thought  it  was  so 
tainted  in  this  case,  and  if  I  was  right  in  that, 
then  the  case  in  the  Exchequer  is  in  point  in 
favour  of  this  replication].     But  that  interpre- 
tation of  the  plea  is  hardly  warranted  by  the 
terms  of  it.    There  is  a  good  deal  in  the  plea 
which  need  not  perhaps  be  there,  but  this  mere 
surplusage  cannot  affect  its  substantial  cha- 
racter.   The  substance  of  the  plea  is  set-off 
alone.    The  allegation  of  fraud  and  collusion 
are  not  of  the  substance  of  the  plea,  which  only 
amounts  to  this  :  '*  You  are  suing  as  agent  for 
Webb,  and  for  his  use  and  benefit.  1  have  a 
set-off  against  any  claim  of  his,  and  you  are 
taking  up  this  claim  of  his  merely  to  defeat  my 
set-off."    If  that  plea  was  to  be  tried  upon  an 
issue  raised  upon  it,  the  judge  who  tried  the 
cause  would  have  to  .ask.  the  jury  whether  in 
fact  such  a  set-off  did  exist,  and  not  whether 
the  plaintiff  had  taken  the  note  fraudulently  to 
defeat  iL    The  question  that  on  such  an  issue 
muat^be  put  to  the  jurv  is  a  fair  test  of  what  is 
the  real  question  raisea  by  the  plea. 

Lord  JDenman  C.  J.  'i*he  defendant  is  able 
under  this  replication  to  prove  the  truth  of  his 
plea.  The  rule  in  such  cases  is,  that  when 
fraud  is  the  essence  of  the  plea,  de  injurid  is  a 
proper  replication.  If  fraud  is  not  the  essence 
of  this  plea,  the  plea  has  been  wrongly  drawn. 
If  this  defendant  might  substantiate  his  de- 


<  1  Queen's  B.  Rep.  197,  209,  219. 
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fence  without  proviog  fraud,  he  has  induced 
the  plaintiff  to  beliere  otherwiae  by  the  lorm  in 
which  he  has  pleaded.  I  see  no  groond  for 
setting  aside  the  order. 

Mr.  Justice  Patteaon,  The  defendant  has 
made  it  part  of  his  plea  that  what  was  done 
was  fraudulently  done.  Whether  that  »jko- 
perly  pleaded  or  not  I  will  not  say.  But  he 
has  put  forward  fraud  on  the  fkce  of  his  pka. 
To  a  plea  so  raising  the  question  of  fraud,  the 
replication  of  de  injurid  is  proper. 

Mr.  Justice  Erie.  The  replication  of  de  tn/»- 
rid  always  enables  a  defendant,  if  he  has  a  real 
defence,  to  establish  it  before  a  jury.  It  seems 
to  me  that  this  is  an  attempt  to  take  a  technical 
advantap(e  which,  if  allowed,  would  defeat  f  hat 
role.  It  is  clear,  by  the  practice  of  the  sope- 
nor  courts,  that  a  demurrer  to  a  Replication  of 
de  injurid  in  a  case,  where  that  replication  allows 
the  air  trial  of  a  plea  substantively  alleging 
fraud,  may  be  set  aside  as  frivolouF.  The  plea 
here  does  come  within  that  description.  It  al- 
legesa  fraudulent  transfer  of  the  bill  by  Webb 
to  defeat  a  set-off  to  which  his  claim  was  liable. 
I  therefore  thought  myself  at  liberty,  under  the 
authority  of  that  case  in  the  Exchequer,  to  set 
wide  this  demurrer,  and  thus  to  allow  these 
parties,  if  there  were  merits  in  the  defence  to 
try  that  question.  When  a  plea  states  fraud. 
Mid  sets  that  up  as  the  essence  of  the  answer  to 
the  action,  the  plaintiff  may  reply  de  injurid. 

Rule  refused. 


(Before  Mr.  Justice  Erie.) 

Pope  V.  Kershaw,  Hilary  Term,  Jan.  13, 
1848. 
A  warrant  qf  attorney  to  confess  judgment 
was  attested  by  an  attorney  as  foUows . — 
*•  Signedy  sealed,  and  deiicered,  {beiny  fir^ 
duly  stamped,)  by  the  said  James  Ker^kaw, 
m  the  presence  of  WUliam  Keating  Tayhr 
one  of  the  attorneys  of  Her  Mmesty's 
Court  €f  Queen's  Bench,  at  fVestmmster, 
md  attorney  on  behalf  of  the  saidjennes 
Kershaw,  eaenressly  named  by  Aim,  and 
attending  at  his  request  to  infwm  him,  and 
I  did  inform  him,  of  thenature  andefeot  ©f 
the  above  written  warrant  of  attorney  be- 
fore the  same  was  esseeuted  by  him,  and  I 
dedaremysefftobethe  attorney  qfthesmd 
Jameu  Kershaw.      miHam  Ko 


hr 


Keating  fay" 

Held,  on  motion  to  set  aside  the  warrant  of 
attorney,  that  the  attestation  was  a  suficient 
con^Uance  with  the  1^2  Viet,  c.  iiO,  s, 
9,  which  requires  that  the  atiamm  shail 
**state  thai  he  subscribes  as  suck  attor^ 
nay% 

Hugh  HiU  moved,  on  behalf  of  the  sMg^ 
MS  of  the  defendant,  who  is  a  bankrupt,  for  a 
nila  calling  on  the  plaintiff  to  show  cau|e  why 
the  judgment  signed  on  the  warrant  of  atloHMy 
given  by  the  defendant  herein,  and  all  subae- 
quent  proceedings,  should  not  be  set  aiide,  or 
why  the  execution  issued  thereon,  shbold  not 


be  set  aside  as  t«  die  esooess  above  I,407i.». 
which  was  the  sum  d«e  aft  the  time  of  the  exa^ 
cution,  whereas  jfudgient  had  been  atgaed  and 
execution  issued  fw-  1,80(M» 

The  ground  on  which  it  was  sow  aought  to 
set  aside  the  judgment  aigned  on  the  war- 
rant of  attomejr  was  that  the  alitastation  of  tho 
.attorney  attending  on  the  behalf  of  the  defend* 
«Rt  to  witness  his  execution  thereof,  wa»  n<it.iik 
punuance  of  Uie  woida  of  the  Act  of  ParUft* 
ment  1  &  2  Vict,  c  110,  s.  9.  The  atleatalwa 
was  in  these  words :  ^  Signed,  sealed*  and  de«> 
livered  (being  drat  duly  stamped)  by  the  aakl 
James  Kershaw,  in  the  preasnee  of  WiUion 
Keating  Taylor,  one  of  the  attorneys  of  her 
Majesty's  Court  of  Queen's  Bench  at  Weatnifw 
ster,  and  attorney  on  behalf  of  the  said  James 
Kershaw,  expressly  named  bv  liim  and  attaAd- 
ing  at  his  request  to  inform  nim,  and  I  did  ii^ 
form  him,  of  the  natnve  and  effect  of  the  above 
written  warrant  of  attorney  before  the  sama 
was  executed  by  him>  and  I  doclue  myself  to 
be  the  attorney  for  the  said  Jamea  Kerahaw* 
William  Keatmg  l^ylor ;  also  wim^eaa,  Tlw 
mas  Chapman." 

The  oDJection  to  this  attestation  was,  that 
it  did  not  state  that  the  attorney  subscribod  his 
name  "  as  sttomey"  to  the  defendant,  which  it 
was  submitted  is  necessary  under  I  &  2  Vict, 
c.  110.  By  the  9th  section  of  that  act,  no  war- 
rant of  attorney  to  confess  judgment  is  to  be  of 
any  force  '^  unless  there  shall  be  present  some 
attorney  of  the  superior  courts  on  behalf  of 
such  person  (the  defendant)  expressly  named 
by  him,  to  inform  him  of  the  nslure  and  effect 
of  such  warrant  or  cognovit  before  the  same 
is  executed,  which  attorney  shall  subscribe 
his  name  as  witness  to  the  due  execution 
thereof,  and  thereby  declare  himself  to  be 
attorney  for  the  person  executing  the  same, 
and  state  that  he  subscribes  as  such  attorney." 

Erie,  J.  Here  the  attorney  attesting  declares 
himself  to  be  attornev  for  the  defendant  eo 
instante  that  he  subscribes  the  document. 

Hill.  Yes,  but  he  does  not  state  that  kesub* 
scribes  as  such  attorney,  as  required  by  the  act, 
and  equivalents  ought  not  to  be  allowed,  f^  if 
you  once  let  them  in,  the  greatest  inconvenience 
must  euRue.  Everard  v.  Poppleton,  H  Q.  B. 
181,  is  an  authority  for  the  assignees  as  to  tike 
present  application,  and  in  that  case  Lord  l>fn- 
nian,  C.  J.,  in  giving  jikdgment  sa^s,  **I  tiunk 
the  reasons  which  Ted  to  demandmg  an  ettet 
compliance  with  the  statute,  (1  &  2  Vict.  c.  1 10,) 
arc  Doth  cogent  and  forcible ;  tint  ease,  hmw- 
ever,  does  not  raise  the  point,  for  '  acthig*  is 
really  the  same  thing  as  *  attending.'  The  nt- 
tomey  attending  may  stop  short  in  his  ageney 
before  the  attestation,  so  may  the  attorney  wllo 
is  acting.  1  should  like  to  see  the  words  of 
the  statute  alwap  literally  fofiowed  \  nodungis 
more  unfortunate  than  a  disturbalwe  df  vt 
plain  language  of  the  leMlalurB  by  the  Mafllft 
to  use  equivuent  tenna/' 

Erie,  J.  There  ate  two  requsitfo  in  an 
attestation  by  an  attormry;  it  moat  tppear 
that  he  is  an  attorney  att^ndh^f  at  the  de* 
fandant'e  tequeat,   and    that  ha   dubaenbea 
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lis  such  ittornejr ;  no  particular  form  is  given 
bf  ^  statute,  and  so  yoa  must  axpreas 
,  mme  two  ideas  pkrinlj.  In  this  case  the  at' 
'  toniejr  says,  I  am  the  attorney  of  the  defimd^ 
nat,  and  attend  at  his  request,  and  haTo  done 
all  that  is  necessary  in  readiniir  over  and  ex- 
jhamtig  the  docmnents,  and  so  insttmte  he 
■ifrne*  Svery  one  who  reads  iiv.s  attealatifla 
wiU  see  that  the  person  attesting  has  read  and 
considered  the  aet  oi  parliament,  and  has  de- 
•eribed  the  two  ideas  whieh  are  to  he  expressed 
in  the  clearest  terms.  At  the  mMnent  he  snb- 
aeribee  he  declares  himself  the  attorney  of  the 
defendant.  In  the  case  cited  of  Everard  v. 
Popphtm,  5  Q.  B.  Igl,  one  only  of  tiie  two 
idsfu»  10  expressed,  which  ^tingoishea  that 
ease  from  the  present. 

XfOiofi^,  amieuM  smtm^  mentioned  the  case  of 
Lewie  v.  Lortf  Keneinfftmt,  2  C.  B.  461,  which 
decides,  that  in  the  attestation  of  a  warrant  of 
attorney,  or  eo^momf  order,  I  &  2  Vict.  c.  110, 
».  9,  it  is  not  necessary  that  the  precise  words 
of  the  statute  should  be  followed,  and  that  it  is 
enough  that  it  appears  bv  necessary  inference, 
that  the  witness  attended  as  the  attorney  for 
the  party  at  his  request,  and  that  he  subscribed 
his  name  as  such  attorney. 

Erie,  J.  I  remember  that  case  well,  as  it 
wia  decided  after  matujce  cousideratioo,  whilst 
I  was  a  member  of  the  Court  of  Common 
Pleas;  it  is  quite  in  point  in  the  present  ca^e. 
I  think,  therefore,  that  the  attestation  in  the 
present  case  is  quits  sufficient. 

H,  Hill  then  stated  the  facU  of  the  case,  with 
reference  to  the  other  branch  of  his  rule,  on 
which  the  court  granted  a  rule  nisi. 

Role  refused,  as  to  first  point  on  the  attesta- 
tion granted  on  the  second  as  to  the  excess. 


MUes  Y,  Pop.      Sittings  after   Michaelmas 
Term,  Dec.  9th«  1847. 

ACTION  AGAINST  BANKRUPT.  —  PLEA  IN 
BAR.  —  ORDKR  FOR  PROTECTION  FROM 
PROCESS   UNDER  7^8  VICT.  C.  96,  8.  28. 

Where  a  bankrupt  defendant  pleaded  the 
0rmUiu§  ^  a  final  order  by  a  commissioner 
in  bankruptcy  for  protection  and  distribu- 
Hon,  in  bar  of  an  action  for  a  debt  con- 
tracted btfare  the  date  of  filmy  his  petition 
f»  protectum,  and  at  the  trial  qf  the  cause 
prcikKed  in  evidence  an  order  for  protection 
oniy^  nutde  under  the  2Bth  sectton  qf  the 
7  4*  8  Vict.  c.9a  :  Held,  that  such  order 
was  no  bar  to  the  aciitm,  as  it  did  not  fall 
teithin  the  provisions  qf  the  5  4*  6  Viet. 
€.  116,  «•  10,  and  did  not  therrfore  support 
the  dtfeudanfspku. 

TuiB  wae  «si  aetioo  against  the  defendant  as 
iSttu  acceptor  of  a  bill  of  exchange  of  wfaidi  die 
pftuntiff  was  iodoiwe.  The  defendant  pleaded, 
that  after  the  aocsptance  of  the  bill,  and  after 
<ho  iamohad  beosne  dne  and  payable,  and 
tiefore  the  eommenoMnent  of  ^  suit,  aniilition 
fer  the  protection  of  the  defendant  (he  being  a 
trader  wiliiia  the  m«auna  of  the  atalntes  now 


in  force  with  respect  to  bankrupts,  but  then 
owing  debts  amounting  in  the  whole  to  1ms 
than  300?.,)  from  process  was  dulj  and  ao* 
cording  to  the  fonn  and  effect  ot  the  sttd 
statutes  in  such  case  made  and  pronded,  pre- 
sented by  the  defendant  to  her  Majeety*s  Cowt 
of  Bankruptcy,  and  th««upon  aiwrwards  aad 
belbre  the  commencement  of  thie  suit,  to  wil» 
Sk.,  a  finid  order  for  protection  and  distribfr- 
Uon  was  made  in  the  matter  of  the  said  petition 
by,  &c.,  then  beini^  one  ckf  the  commissionerB, 
&e.  And  the  defendant  further  said  that  the 
debt  and  cause  of  action  in  the  second  dcclai»> 
tion  mentioned  wae  contracted  before  the  dale 
of  filing  the  said  petition  in  the  said  Court  of 
Bankruptcy,  and  that  the  defendant  was  ready 
to  verify,  ke.  Repfication  traversing  the 
granting  of  the  final  order  for  protection  and 
distribution  moc^o  et  formd.  At  the  trial,  in 
order  to  sypport  Uie  plM»the  defendant  proved 
an  order  in  bankruptcy,  which  after  the  usual 
recitals  stated,  that  it  was  for  ^  protection  from 
process  of  the  person  of  the  defendant,  in  re- 
spect of  the  several  debts  and  smns  of  money 
due  or  claimed  to  be  doe  at  the  time  of  filing 
his  saikd  petition,  to  the  several  persons  named 
in  his  schedule  as  creditors  or  claiming  to  be 
creditors  for  the  same  respectively,  or  for  which 
such  persons  shall  have  given  credit  to  the  said 
petitioner  before  the  filing  of  his  petition,  and 
which  were  not  then  payable,  and  as  to  the 
claims  of  all  other  persons  not  known  to  the 
said  petitioner  at  the  time  of  making  this  order, 
who  may  be  indorsees  or  holders  of  any  nego- 
tiable security  set  forth  in  the  said  scheduk*" 
This  order,  it  was  objected,  did  not  make  out 
the  plea,  being  only  an  order  for  the  protection 
from  proeeBs  of  th(%  defendant,  made  under  the 
28th  sec.  of  the  7  &  8  Vict.  c.  96,  and  not  one 
for  protection  and  distribution,  which  was  the 
only  order  declared  to  be  a  bar  to  an  action,  and 
that  by  the  lOth  sec.  of  the  5  &  6  Vict,  c  116; 
And  subject  to  this  objection,  a  verdict  passed  at 
the  trial  for  the  defendant,  leave  being  reserved 
to  move  to  set  that  verdict  aside  and  enter  a 
verdict  for  the  plaintiff.  A  rule  nisi  having 
been  accordingly  obtained  for  that  purpose, 

Hance  now  showed  cause.  The  order  fbr 
protection,  when  once  granted,  oUght,  it  is  sub- 
mitted, looking  at  the  provisions  of  the  7  &  8 
Vict.  c.  96,  ss.  22,  24,  and  28,  to  have  the  same 
effect  a«  an  order  granted  under  the  former 
act  He  referred  to  the  cases  of  GiUon  v. 
Demre,  2  Com.  B.  Rep.  309 ;  and  Toomer  v. 
Oinyeil,  3  Com.  B.  322. 

iVenftoe,  in  support  of  the  rule,  waa  stopped 
by  the  court. 

Caltman,  J.  If  the  final  order  proved  at  the 
trial  Mrere  within  the  provisions  of  the  10th  sec. 
of  the  ft  &  6  Vict.  c.  1 16,  that  would  have  done ; 
but  instead  of  that  a  different  order  was  proved, 
which  could  not  be  understood  to  be  that  upon 
which  the  parties  went  down  to  trial,  the  ver- 
dict, therefore,  I  think,  ought  to  be  entered  for 
the  plaintiff. 

Maule,  J.  I  am  of  the  same  opinion.  The 
plea  may  and  ought  to  be  so  understood  as  to 
amount  to  a  plea  of  a  findi  order,  under  which 
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tbe  party  would  be  finally  protected  and  bia 
property  diatributed.  Tbe  ord«r  too  must  be 
one  for  distribution  and  protection,  in  order, 
nnder  the  lOth  sec.  of  tbe  former  art,  wbich 
was  enlarged  by  the  latter,  to  amount  to  a  good 
bar  to  an  action  like  tbe  pretfent,  and  tbe  de- 
fendant was  bound  to  prove  it  in  that  weaHe  at 
the  trial.  Now,  the  order  produced  is  only  an 
order  under  the  28th  sec.  of  the  7  &  8  Vict.  c. 
96,  which  says  nothing  about  its  being  a  bar 
to  an  action.  As  therefore  this  order  is  not 
such  as  either  the  10th  sec.  of  the  5  &  6  Vict.  c. 
116,  or  the  present  plea  apply  to,  there  has 
been  a  failure  of  proof  at  the  trial,  and  the  rule 
must  be  made  absolute. 

Cresswell  and  Williams,  J.  J.,  concurred. 
Rul^  absolute."* 


Jan.  12, 


Court  0f  e^rctiequrr*  , 

Harrison  v.  Thompson  and  Bryant, 
1848. 
AFFIDAVIT. — J  URAT. 

JVhen  an  affldamt  is  Sworn  by  more  than  one 
deponent,  the  name  of  each  deponent  must 
be  inserted  in  the  jurat. 

Atherton,  in  showing  cause  against  a  rule 
obtained  by  Lush,  took  a  preliminary  objection, 
that  tbe  aifidant  upon  which  the  rule  had  been 
obtained  was  not  in  conformity  with  the  rule  of 
court  of  Trinity  Term,  1  G.  4,  8  Ptkfc^^&Ol, 
which  requires  that  when  an  affidavit  i^made 
by  more  than  one  deponent  the  name  qf  ««di  of 
the  deponents  must  be  stated  in  the  jurat; 
whereas  in  the  present  case  the  jurat  did  not 
contain  the  name«,  but  was  merely  in 
this  form  : — "  Sworn  by  buth  deponents  at  my 
chambers,  Rqlls*  Gardens,"  &c.  In  support 
of  the  application  for  costs  be  cited  Cobbett  v. 
Oldfield  and  oUers,  16  Law  Jour.  N.  S.  Exch. 
150 ;  Blackwelt  v.  AUe»,  7  M.  &  W.  UG. 

Lush,  contra,  wished  to  cite  some  analogous 
cases,  but 

Per  Cwiam.  'l*he  rule  of  court  is  plain, 
distinct,  and  absolute.  This  rule  must  be  dis- 
charged with  costs  of  appearance. 

Montague  v.  Payne.    Jan.  11,  1848. 

PARTICULARS   OF   DBMAND.. 

The  words  "  dates  and  items,"  which  are  not 
in  the  printed  form  of  an  order  for  parti- 
culars,  ought  not  to  be  inserted;  if  they 
are,  the  judge  to  whom  the  appUeation  *s 
made  will  strike  them  out. 

A  RULE  had  been  obtained,  calling  on  tbe 
defendant  to  show  cause  why  an  order  of  Mr. 
Baron  Piatt's  "  for  further  and  better  parti- 
culars, with  names,  dates  and  items**  &c.  should 
not  be  set  aside. 

This  was  the  fourth  order  which  had  been 


'  Tbe  deeiskm  in  this  case  would  appear  to 
hftve  an  important  bearing  on  the  apfmrently 
eonflictiiig  County  Court  judgiaents  reimred  to. 
Ante,  page  2Z7.^ Reporter. 


obtained.  AH  the  particulars  fumished  had 
been  for  money  paid,  (var^g  the  sums  and 
credit^,)  without  suting  to  whom  paid  or  other- 
wise particularizing  any  of  tbe  payments.  Tlui 
last  order  only  had  the  words  '*  datts  tnd  Hem*' 
inserUid.  From  the  plaintiff's  affidavit  it  v^ 
jp^aied  that  he  was  not  capable  of  nviiig  the 
ikames,  &c.,  the  books,  papers,  aad  vouchen 
conUining  the  same  being  in  the  custody  of 
the  defendant.  There  was  also  an  affidavit  hy 
the  defendant  that  the  plaintiff  had  acopf  gf 
all  such  documents  as  were  necessary  to  fur. 
nish  the  required  information. 

Alderson,  B.  The  plaintiff  does  not  state  in 
his  particulars  that  the  books,  p^pen,  acd 
vouchers  contam  the  names.  The  defeodant 
ought  to  have  better  particulars,  by  the  plain- 
tiff's stating  the  names,  or  in  some  maiuer 
referring  to  them. 

Piatt,  B.  The  words  "  dates  and  item"  m 
not  in  the  printed  forms,  but  are  frequen^f 
improperly  introduced  by  the  attorneys,  and 
the  judge  if  he  sees  them  will  always  stoke 
them  out.  ,, 

Per  Curiam.  The  words  "  dates  and  items 
must  be  struck  out. 

Belfast  and  County  Doom  Rathsay  CosyosjfV, 
Strange.    Jan.  II,  184S. 

PLEADING. 

Tike  words  '*isa  holder  "  tii  the  2m$eetkm 

•    of  8  yict.  c.  I6,  mean  was  a  holder^  tkx 
time  of  the  calls  made. 

Th  b  declaration  being  for  the  amount  of  call* 
in  the  above  company,  stated  that  "  the  de- 
fendant before  and  at  the  time  of  the  com- 
mencement of  this  suit,  was  and  still  is  the 
holder  of  certain  shares  in  the  said  compaoyi 
and  was  and  is  still  liable,"  &c. 

To  this  tbe  defendant  pleaded,  besides  nem 
indebted,  2ndly,  "  That  at  the  time  of  the  com- 
mencement of  this  suit  he  was  not  the  bower 
of  shares  in  the  said  company,"  &c. ;  3rdlj, 
"  That  he  was  not  at  the  time  of  the  calls  made 
the  holde#,"  &c. 

A  rule  having  been  obtained  to  show  caitfe 
why  either  of  the  latter  pleas  should  not  be 
struck  out, 

Atkinson  contended  that  under  the  particu- 
lar form  of  the  declaration  both  were  reqwflt« 
to  meet  the  facts.  . 

Ogle,  contrJi.  "Never  indebted"  woold 
cover  the  whole  of  the  pleas.  The  declaration 
was  according  to  the  form  given  by  the  staWrte 
8  Vict.  c.  16,  s.  26. 

Parke,  B.  The  form  of  declaration  has  not 
been  framed  by  a  very  careful  pleader.  *'"* 
holder  "  means  was  a  holder  at  the  time  m 
calls  were  made.  Tbe  only  person  liable  to  the 
amount  of  calls  is  the  person  who  h^d  them  at 
the  time  of  making  the  calls,  and  no  other. 

Per  Cwriam.  The  second  plea  rnuat  w 
ammded  by  striking  out  the  words  **  Jt  thj 
time  of  the  commencement  of  this  suit,  and 
the  third  plea  be  struck  out  altog^«r- 
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ANALYTICAL  DIGEST  OF  CASE% 

BKPORTBP    IW  ALL  THB  COUBT8. 


€out\%  of  £q[tt{t8. 
EVIDENCE. 

ADMISSION. 

*  Ansmer.-^Trustee  and  cestui  que  trust.'— AL 
transferred  a  sum  of  stock  into  the  joint  natiic^ 
of  herself  and  B.,  and  then  informed  B.  of  the 
tnnsfer,  expressing  her  confidence  that  B, 
would  hiUil  the  wishes,  which  A,  might  express 
to  her,  respecting  the  same.  After  the  death  of 
A.  her  administratrix  filed  the  bill  against  B, 
far  the  transfer  of  the  stock  as  part  of  the  per- 
sonal estate  of  il.  B,,  by  her  answer,  admitted 
the  transfer  ot  the  stock  into  the  joint  names 
of  A.  and  B.,  and  stated  that  A,  afterwards  from 
time  to  time  told  her  (fi.)  what  part  of  the 
stock  and  dividends  should  be  transferred  and 
pud  to  diflerent  persons,  and,  subject  to  such 
dispodtiovis,  desired  her  to  hold  the  remainder 
for  her  own  use;  and  B.  also,  by  her  answer, 
stated  that  she  had,  in  pursuance  of  such  direc- 
tions, paid  the  several  sums  to  the  persons 
mentioned :  Held,  that  the  plaintiff  having  read 
from  the  answer  the  admission  of  the  transfer 
upon  trust,  was  bound  also  to  read  from  the 
answer  the  directions  or  declarations  of  A,  u 
to  the  trosta  upon  which  the  fund  was  to  be 
held  and  dispMed  of. 

lliat  the  plaintiflT  ought  not,  in  the  circom- 
ftnoes  of  ine  case,  to  be  allowed  to  withdraw 
ihsX  part  of  Urn  answer  which  had  been  read. 

ThtX  as  to  B.'s  statement  of  the  declaration 
of  A^  that  iSbt  residue  should  belong  to  B. 
hersd^'Ae  coBrt  would  direct  an  issue,  giving 
the  pnontiff '  lii  opportunity  of  examining  B. 
thereoh  as  to  Ae  directions  given  to  her  by  A» 
TtiU  tiie  pWntiff  was  not  bound  to  read  the 
stileiiieiit  in  Imb  answer  as  to  the  fact  of  the 
psymsDta  to  IIm  other  persons  having  been 
msde;  and  libat  B.  was  bound  to  prove  by 
other  evidenflfc  the  payments  which  she  had 
made  in  pursMice  of  the  trusts.    .FVeeman  v. 
Tatiam,  5  Hbr,  329. 
Case  citad  ia  the  jodgment:  Rider  v.  Kidder, 
10  Vea.  360. 

ANSWBB,  BBADING. 

SecidWMJoa/  Executor;  Married  Woman, 

BANKBUPT. 

Vemdor  and  Purchaser. — A  bankmpt  from 
whom  a  pfnnkaie  had  been  made  was  examined 
IS  a  witness  for  tbe  plaintiff  in  a  suit  instituted 
by  the  porchaaBr.  Upon  an  objection  bein^ 
tidcen  to  nis  efidence,  on  the  ground  of  his 
interest  in  the  surplus  of  his  estate,  the  cause 
««a  ordered  to  stand  over.  A  release  was  then 
mecnteci;  and'liberty  was  givtln  td  thi  jMm 
to  prove  the  execution,  and  to  etamme  Ihb 
hankropt  npqa  the  old  interrogatories,  or  lipon 
tbe  new,' the  j/UuM  paying  the  cokts  as  be- 
tween aoficitor  and  client.  Bin^fieidr.  Mould, 
34  L.  O.  597.  ' 

coMtavaNCT  op  witnbbs.' 

time  he  held  tlie 


office  of  guardian  of  a  p^oish,  had  joined  in 
prosecuting  a  suit  against  another  guardian, 
and  in  appropriating  the  parish  money  towards 
the  expenses  of  the  suit,  and  had  afterwards 
CKi^Mtd  to  be  a  guardian :  Held,  that  under  the 
circiimstances  he  had  not  such  an  interest  in 
the  suit  as  to  prevent  him  from  being  examined 
as  a  witness  before  the  Master,  on  belxalf  of  the 
plaintiffs.    Paseall  v.  Scott,  34  L.  0. 153. 

cbbditob's  suit. 
Decree.— In  a  creditor's  suit,  where  no  en- 
dence  was  given  in  the  cause  of  the  plaintiff's 
debt,  the  usual  decree  Vas  made  on  an  affidavit 
of  the  testator's  signature  to  the  promissory 
note  on  which  the  debt  was  founded.  Gascoyne 
V.  Lamb,  34  L.  O.  525. 

DBATH. 

A  certified  copy  of  the  register  of  a  death 
under  the  seal  of  the  General  Registry  Office, 
accompanied  *by  an  affidavit  of  identity,  is  suf- 
ficient evidence  of  the  death.  Parkinson  v. 
I'VancM,  15  Sim.  160. 

DEFENDANT. 

^f/a<u«.^ Although  relief  is  prayed  against  ' 
a  defendant,  he  may  be  examined  as  a  witness 
by  a  co-defendant,  against  whom,  independ- 
cntJgr,  «li«f  is  prayed.    Askton  v.  Parker,  14 

f..  And  see  jScanNfiaO'oa. 

BXAMINAtrON   OP   DEPENDANT. 

1 .  Witness.;- A.  filed  a  bill  against  B.  and  C. 
B.  vcBA  the  principal  deftnSant,  and  the  oiily 
question  in  the  cause  was  between  A,  and  him, 
but  the  court  could  not  make  a  complete  de- 
cree without  an  account  being  takeQ  as  between 
A.  and  C,  and  as  A,  had  examined  C.  as.a 
witness  in  the  cause,  the  court  bdd  tint  no  de- 
cree  could  be  made  in  the  suit,  and  dismissed 
the  bill,  but  without  prejudice  to  the  fiUng  of  a 
new  one.  Champion  v.  Chamirion,  15  Sim. 
101. 

Case  cited  in  tbe  judgment:  Bemtl  r.  Marquis 
of  Douegftl,  3  Doir.  13S. 

2.  Notwithstanding  the  6  &  7  Vict.  c.  85,J  f 
the  evidence  of  a  co-dsfcndwt  eaanot  be  reaa/ 
where  both  deTendanis ,  hflu  exactly  thesam^ 
cases.    Munday  v..  Qn^pn^ae  L.  O.  463.         ^ 

BXAMINATIOM  OT  WITNS8SSS. 

Admission  of  D^fimimsVs  st^te  of  facts 
efter publication  of  depositiosmwi  iheplaint^'s.  ?  - 
-^  A'  defendant  wh«^  wai/ai  special  circum-  ; 
stances,  lias  not  beeft  rsfaipsd  by  the  Masterto  , 
pot  in  a  counter-aialieMDt  to  the  plaintiff^s  J 
state  of  facts,  may  he  dhmri  afier  publication  ' 
of  the  depositions  on  iIm  litter,  to  bring  in  sudi ' 


counter-statement 
the  purpose  of 
purpose  of  disprovii 
m  tne  plaintifirB  c 
34  L.  O.  162 


^  ^Samine-  witnesses  for  - 
it,  but  not  for  the  ' 
the.ftct8 
BuHmrw. 
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BXBCUTOK. 

AfUfDer  and  examinatum,  —  Dhehar^  — 
Breach  of  Trtut. — Acquiescence, — On  an  in- 
quiry before  the  Master,  the  plaintiff  read  from 
tne  answer  and  examination  of  the  defendant, 
the  executor,  an  admission  that  a  firomissory 
note  for  400{.  belonging  to  the  testator^kad 
come  to  the  hands  of  the  executor  shortly  after 
the  testator's  death,  and  the  executor  was  then 
allowed  to  read  the  further  statement,  that  some 
years  afterwards,  when  the  plaintiff,  (the  sole 
residuary  legatee,)  came  of  9f(e,  he  had  de- 
livered the  note  to  the  plaintiff,  who  thanked 
him  for  taking  care  of  it.  East  v.  East,  5 
Hare,  343. 

FORBIGN   COURT. 

See  Perpetuation  qf  Testimony. 

INSOLVENT   PLAfNTIPP. 

1.  The  court  refused  to  make  an  order  for 
examining  an  insolvent  who  had  been  plaintiff 
in  the  original  suit,  although  his  assignees  had, 
in  consequence  of  the  defect,  filed  a  supple- 
mental bill  for  the  same  objects,  and  asked 
leave  to  examine  him.    Fisher  v.  Fisher,  3 1 
L.  O.  597. 
I      2.  A  plaintiff  who  has  become  insolvent  dui^ 
if  ing  the  suit  cannot  bb  examined  by  his  assig- 
'  j    nees  as  a  witness  in  their  bill  of  revivor    and 
,    supplemental  in  the  cause.    On  appeal,  fisher 
1  I   V.  Fisher,  35  L.  O.  d. 

3.  The  rule  that  a  plaintiff  cannot  be  ex- 

4    amined  as  a  witness  in  the  cause  is  an  absolMte 

rule  of  practice,  not  depending  on  the  questicm 

whether  in  the  particular  case  he  may  oi^may 

'  -  not  be  liable  for  costs.     Fisher  v.  FMdr,  2 

Phill.  236. 

Cases    cited  in   the  judgment :    Hewatson   r. 

Tookey,  2   Dick.  799;  Ewer  v.  Atkinson,  2 

Cox,  393. 

ISSUES. 
Different  modes  of  ascertaining  legal  right, — 
A  bill  by  a  vicar  claiming  as  such  a  customary 
payment  of  6d,  in  the  nound  on  all  claims  and 
houses  within  the  parisn  was,  on  a  rehearing, 
retained,  with  liberty  to  the  plaintiff  to  bring 
an  action,  the  Lord  Chancellor  considering 
this  a  more  proper  course  than  the  one  pro- 
posed to  be  taken  by  the  court  below  of  direct- 
ing first  an  issue  to  try  the  immemoriality  of 
the  custom,  and  then  taking  the  opinion  of  the 
court  of  law  upon  the  validity  of  such  a  custom, 
the  case  being  one  in  which  the  jurisdiction  of 
this  court  was  resorted  to  merely  as  ancillary 
to  a  legal  light. 

Suggestion  as  to  the  propriety  of  going  to 
law  first  to  ascertain  the  right  before  tiling  the 
bill  in  this  court. 

Neither  party  to  try  an  issue  directed  by  the 
court  is  precluded  b^  going  to  trial  from  after- 
wards appealing  agamst  the  order  by  which  it 
was  directed.    Butlin  v.  Masters,  2  rhill.  289. 

MARRIED   WOMAN. 

Where  a  married  woman  answered  jointly 
•  with  her  husband,  in  a  suit  relating  to  Uie  wife's 
separate  estate,  the  court,  in  the  absence  of  any 
authority  to  the  contrary,  allowed  audi  answer 
to  be  read  against  herself.  Callow  v.  Hotole, 
35  L.  O.  65. 


KBXT  FRIBND. 

An  t^rdeir  for  tiie  examination  of  a  nest  fnend  ^ 
as  a  witness,  if  obtained  exparte,  is  irregalar, . 
and  esnecially  if  it  be  made  pending  a  reference 
to  the  Master  as  to  the  prof^riety  of  the  suit., 
Palmer  v.  Morton,  14  Sim.  683. 

Cases  cited  in  the  jodgmMit:  Walker  v.  Wioi;- 
fieldp  15  Vea.  178 ;  Head  ▼.  Head, 3  AtV.947 ; 
Armiter  v.  Swantoo,  Amb.  393. 

OBJECTIONS. 

The  Master  in  his  Pepoitstatod,  that  he  hid 
admitted  certain  evidence*  and  that  ^renpoa 
he  found  certain  facts.  A  party  objecting  to 
the  admission  of  the  evidence*  at>d  to  the  coa- 
elusion  thereupon^  cannot  open  that  objectioa 
as  appearing  on  the  faice  of  the  report,  withom 
having  taken  exceptions.  East  v.  East,  5  Hare, 
347. 

PARTNBltS. 

A  bill  having  been  filed  by  the  plaintiff  for 
contribution  from  his  co^partners  in  tn  uwuc- 
cessful  adventure,  Held,  that  the  evidence  of 
those  defendants  who  had  disclaimed  all  profits . 
and  had  been  released  bv  the  plainlifF  from  all 
demands  by  him,  was  aamissible  for  the  pnr- 
pose  of  establishing  the  fact  of  tfee  co-partocr- 
ship.    Hills  V.  Nash,  34  L.  O.  596. 

PERPETUATION   OF  TfiSTIMnKY. 

Foretell  Courts, '--Juirisdiction,-T'\\.  w  no  oh- 
jection  to  the  publication  of  depositions  which 
have  been  taken  in  a  suit  to  pernetaate  teslw 
mon^,  that  the  proceedings  for  which  they  are 
required  are  in  the  court  of  a  foreign  couotr^* 
or  that  other  depositions  taken  in  a  amilar  suit 
in  that  country  have  already  been  published. 

Semhle.  This  court  has  jurisdiction  to  pe^ 
petuate  testimony  with  a  view  to  proceediac^ 
in  foreign  courts.  Morris  v.  Morris,  2  PhiB- 
205. 

RBJBCTION   OF    KVIDBNCB. 

A  tenant  for  life  in  rmnaiader  filed  a  bill 
against  a  tenant  for  life  in  possession,  vA^^ 
tenant  in  tail  in  remainder  also  filed  a  bill 
against  the  same  party^  and  evidence  was  taken 
in  each  suit,  the  defendant  not  consenting  t^* 
the  endence  in  one  cause  should  be  read  in  thf 
other. '  The  court  refused  to  allow  that  course 
to  be  taken,  there  being  no  proof  that  the  wit- 
nesses were  dead  or  incapable  of  being  exa- 
mined.   Biagrave  v.  Blagravc,  34  L.  O.  WO. 

TRUST. 

The  answer  of  a  trustee,  who  had  handed^, 
over  a  trust  fund  to  a  co-defendant  in  the  stu% 
by  whom  it  had  been  applied  to  discharge  ha* 
bilities  of  the  trustee  to  tiimself,  is  not  adnuv 
sible  for  the  purpose  of  raising  a  case  for  in- 
quiry as  to  whether  the  co-defendtant  had  hoc 
notice  of  the  trust.  Hawks  t.  Hossatd,  ^ 
L.  O.  613. 

See  Admission  j  Executor, 

VBNDOR  AND   PURCHASSA. 

See  Eankmfft^ 

VICAR.  I 

See  Issues, 

wmtsa** 

See  Competency  j  Defendant  j  E»aminatHmi 


■  USINESS   OF  THE   COUiTS. 


SITFINGS  IN  ERROR* 

Thk  Judges  assembled  in  the  Excheouer 
Chamber,  on  die  19th  ln8t.j  to  arrange  the  oavs 
on  whidi  the  court  vroold  sit  in  error  after  toe 
present  Term.  The  judges  present  were,— 
Lord  Denman,  the  Lord  Chief  Justice  of  the 
Common  Pleas,  Mr.  Bhiron  Parke,  Mr.  Baron 
Alderson^  Mr.  Justice  Patteson,  Mr.  Justice 


Erie,  and  Mr.  Justice  V.  Williams;  and  the 
foUowiwg  sittings  were  appointed  :— 

Hie  1st,  3nd,  ard,  and  4th  of  February,  and 
as  m^ny  other  days  as  shall  be  necessary, 
for  cases  in  error  from  the  Queen^s  Bench. 

The  5th  and  7th  February  for  cases  from  the 
Eschequer. 

[There  appear  to  be  none  at  present  from  the 
Common  Pleas.] 


NISI  PRiUS  CAUSE  USTS. 
Lomdon, 


asMANBts  raoK  lsst  tsbk. 


D,  Riebtrdioa 
CapMBda 

Keene 
ViM«t«ul8. 

Lewis  and  S. 

W.H.  Green 

PkiHipi 

Pence  aod  Co. 

C.B.WilMii 

JordesMi 

Hi^.K.aMX. 

Hook 

UiUiaa  Batty 

Aaoty  and  Co. 
CoxMdd 

Roy  ad  Cew 

GeUandH. 
Warter 

DtwttiMlM. 
ATarson  and  p. 

J-C.andH.Fresbfield 
Dovree  tad  fioa 
Lewis  aa^L. 
CbauBMOA  and  B. 

Cox  aod  S. 

Hoghts,  K.  &  M. 

Habbard 

I^tehard 

Aabley 

<folMon»£ea4«»l*W». 

Cnrfb 

laeraodB. 

froagk 

^ataoB,  B.  and  Son 

Waiford,  (Cactofna) 


llaclcay 
Blackmeee 


Desa  (atayed)  S.J. 

Fraoklin  &  another  {al^» 

•d)  &J. 

Brand  (atayad) 

Bond  (Inj.)S.J* 

Hartley  &  another  (stayed) 
Robertson  (atayed)  S.J. 
Gibba  (atayed) 

Candell         (atayed)    • 
Berkley     ' 
Conyngham,    Es^.^    and 

othera        (lai.)     S.J. 
Bailey  and  anitfW 


Kngliah 
Cole 


S.J 
S.J 

a.j. 

Lowe  S.  J. 

Taykii.P.  a  S.J. 

Alcock  (atayed)         ft.J. 


Bo8anqiiet,pub.oi&s«r  S^ 

Jalkner  S.J. 

Uickiaaea  S.J. 

Skadbckaadaaethsr&J. 

Bary 

Tbe    Univeraal    Salvage 

Company 
Storm  and  others        S.  J. 
Tucker,  Secy.,  &c.     S.J. 
Bunn  &J, 

Cotton  aadaao^Br 
Pridmore  S.  J 

Boberts  and  another,  8.  J' 
Berkley 

Cook  '  .  S.  J. 

Deneulain 
fiaivis 

Featherstonhaugh 
Crook 

Bailey  and  another 
Hooper  &  J . 

Hooper  S.  J. 

The  QuMB  S.J. 


Brooke 

Burtoa  and  othen»ezeoa- 

tors,  &c, 
Grace 

Davis  and  others 

Harper 

Stanley 

MaatoB 

Dargan    . 

Aberdeen 

Harrison  and  Others 

De  Year,  saed,  &c. 

Macgregor 

Sharp 

Hales 

Forbes  eid  others 

Penn 

Black 

Corporation  of  the  Royal 

Ejuhange  Assurance 
Maclean 
Waller 
Bradlay 
Brown 
Blogg,  admix. 

Jones 

Guimarieae  and  others 

Roberts  and  othera 

Liad 

Swan 

Ward 

Ridgway 

Kemp 

Tanner 

Marohnsa.  of  Conyngham 

Phillipa 

Wall 

Phillipa 

Moore 

S.  Chambers 

Leaf 

Gooch  and  Consn 


Tree.  Baxendale  and  Co« 

Dt.  Alban  and  B. 
Pt.  Smith 

Coyt.  Wm.  Beyan 
Pt.  Wilde  and  Co. 
From.  Few  aod  Co* 

Van  Sandau  Ac  Co. 
Coyt.  Norria  and  Son 
Govt.  Gilbert,  Hook.&  Co. 
Fro.  Chester  and  Co. 
Fro.  Condell 

Prom.  Fearon  and  C. 
Proms.  Milne  and  Co. 
I'roy.  Wright  and  K. 
Proms.  Tatham  and  Co. 
Ca.  Cattarna  and  F. 
Prom.  Aahorst  and  Son 
Dt.  J.C.  and  H.  Fresh- 
field 
Fro.  Cardale  and  Co, 
Tro.  C.  Pearson 
Fro.  Sudlow  and  Co. 
Fro.  Campbell  and  W» 
Pro.  Steyens  and  L. 

Dt.  Paxon 

Prom.  Simpaon  and  Co. 

Pro.  Reyyeux  and  B. 

Fro.  Jennings 

Fro.  DowneSy  G.  and  S« 

Fro.  Elmalie  aod  P. 

Tro.  Sharpe,  F.andCo. 

Fro.  Chilcote 

Pt  Peiaon 

Pt.  Swan 

Trea.  Spiller 

Fro.  H. and  C.Han 

Coyt.  Sprigge 

Fro.  OUyer 

Pro.  In  person 

Pro.  Lloyd 

Vallanc^  for  Gooch— 
Lapard  for  GensiDs 
and  Johnston 


soft 
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Cox  and  S. 

Knight  and  others 

S.  J.  Faith  and  another 

CovLFarquhiraadL 

Aaton  and  W. 

Smith 

Richmond 

Dt.  Millar  and  H. 

Boehe  and  Oo. 

Riea 

Bennett 

Pro.  C.  Jay 

Butler 

'Vhe  Queen 

Worler 
S.  J.  Sinclair 

Indt.  De  Medina 

Norton  and  Son 

Dawson 

Pro.  Wtlion 

,  Williamaon  and  H. 

Riley 

S.  J.  Malins  and  others 

Dt.  Fry  and  Co. 

IToung  and  J. 

GoYemors     of     Harroir 

School 

.  S.  J.  Ri^by 

CoTt  Nelson.  P.,&W.R. 

Barrel!  and  Son 

Hooper 

'^Dith 
Aiehards 

Pro.  E.  Smith 

Boucher 

Wallii 

Pro.  Niod 

G.  Holman 

Sirr 

Sirr.  elk. 

Dt.  Maples  aad  Co. 

Tlirupp 

Mncqueen 

OliTeHoa 

Pro.  Fry.  L.  aad  F. 

Pearson 

The  Queen 

S.J.  John  Thomas 

Indt  Hohler 

Manning 

Gumming 

S.J.  Cox 

Pro.  Flodgate 

Cox  and  Co. 

Smith 

Hunter 

Pro.  Buchanan 

Gregory,  F.,  and  Co. 

Belleir 

Flood  and  another 

CoTt.  Rhddai  ud  L 

SUrling 

Newman 

Pwry 

Hughes.  K.,  and  M. 

Maples  and  Co. 

The  Great  Western  Rail- 

way Co. 

8.  J.  U^B 

Dt.  Baylisanda 
Pro.   Tribe   for  Shair- 

Same 

Scott,  (P.  0.,&c.) 

Shaw  and  another 

GniUaorae  for  Broady 

Lueena 

Inglis 

Dixon,  elk. 

Govt.  Taylor 

Same 

Same 

Dixon 

CoTt.  Smith  and  A. 

Champion  and  B. 

Sayer 

Swan 

Wilkiaion 

M.  B.  Miller 

Forsaith,  (pauper) 

West 

Pro.  G.  Clark 

Maplea  and  Co. 
B.  AYilaon 

Welch 

8.  J.  Griffin 

Ca.  B.  Field 

The  Queen  (pauper)           Parkin 

Indt.  Hadwea 

Bush  and  M. 

Buah 

Morrison 

Pro.  Waller 

Peterson  and  Son 

Anderson  and  others  S.J.  Lindsay  and  another 

Pro.  Weymostk.aod  G. 
Pro.  SudkwrandCo. 

Same 

Simes  and  others 

Gomersall 

W.  Tate 

Gravatt 

S.J.  Lea 

Pro.  ElmaliaaodP. 

Amory  and  Co, 

Withera 

Andrew 

Pro-GregoiTiBdCo. 

Scard 

Defries 

Littlewood  and  another 

Pro.  AustuaiidH. 

GusUrd 

Doe  d.  Belch  nnd  another  Robinson 

TAU  Pollock 
Dt.  Trail 

Young  and  Son 

Pavitt  and  others 

Norman 

Same 

Nestle  and  anbtber 

Niel 

Pro,  ChiaholBis«Mi(>». 

S.  King 

Keeling  and  others 

Warren 

Dt.  Pain 

Triaton 

The  Queen 

8.  J.  Hardey 

Cons.  AValter and?. 

C.  Young 

Emeraon 

Burton 

Dt.  Lloyd 

.    J.  B.May 

Freeman 

Miles 

F.LHia^B.andCo. 

Williamson 

Udall  and  another 

S.J.  Chodwick 

Ca.  Cox  and  S. 

€mmiun9^tta. 

Lowless  and  Son 

Mantxgue 

S.J.  St.  Katharine's  Dock  Com- 

pany 

TfOT.  (MiTersottWdiA 

Bevan  and  0. 

Backhouae 

S.J.  Maitland 

Prom.  Loaden 

Cattama  and  Fry 

Brown 

S.  J.  Chapman 

Prom.  W.W.&R.Vkr«^ 

Shearman  and  Son 

Finnis  and  another 

S.  J.  Laws 

Dt,  Wright  and  B. 

Beyan  and  GoodoTe 

Richard* 

South  East  Coast  Rail-                                    I 

way  Company 

Sutton  and  Co. 

C.  PeartOQ 

The  Society  of  the 

Go- 

▼emor   and  Assistants 

of  the  New  Plantation 

in  Ulster  &c. 

S.J.  TyreU 

Prom.  In  person 

Devy 
Mardon  and  P. 

£g? 

S.  J.  Lomley 

S.J.  Baxendale  and  others 

Dl  E.  Jennings 

Maund  and  others 

Ca.  TathamandCc.     1 

Bevan  and  Goodere 

Morsom 

S.J.  Wilshire 

Dt.  Wilkinson  and.B.  ' 

J.M.Mioter 

Tassell 

S.J.  Cooper 

Dt.Same 

Same 

Same 

8.  J.  Same 

Ca.  Same                  < 

W.  Melton 

Turner 

S.  J.  Hamilton 

Dt.  HiU 

Wyche 

Daria  and  others 

S.  J.  Malcolmson 

Ca.  Simpson 

C.  W.  &  C.  H.  Lorell  Pinkus 

S.J.  London  &  Croydon  Rail 

war  Co. 
S.J.  Fletcher 

Ca.  BorchellandCo. 

E.  W.  Lander 

Morton  and  others 

Prom.  CoxandStooa 

Desborottgh  and  Y. 

Swaby 

S.J.  Sutton, jun. 

Prom.  SutlopandCo, 

£.  Fuller 

Larchen 

S.J.  Mytton 

Prom.  G.  S.  Ford 

Finch  and  S. 

Williams 

S.  J.  Maitland 

Ca.  T.  G.  EreriU 

Saire 

Crane 

8.  J.  Jamea  and  another 

Prom.  W.  B.J«»" 

Lawreoee  and  P. 

Groom  and  others. 

8«J.  Bird  and  another 

nees 

Tror.  Kirk 

0].verson  and  Cr. 

Burton 

Cross 

Prom.  BaylitttA^>' 

Mn  Prims  Cause  Lists,*— London. 
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Cbunberlajne  aod  M. 
Ctttlin 

SlD« 

H.CbetteranflSon 

Amorj  and  Co« 

Cotterell 

Stme 

W.  Smith 

J.  D.  WiUums 

G.  KntLerioKi 

SadgTOve 

Venning  aod  Co. 

Leigh 

G.J.Sbaw 

Suit  and  Gribble 

Hoppe  and  Boy  la 

L.  Jacolis 

L.  W.  WiUiams 

Addis  and  Goj 

W.S.Long 

Philp 

CotteriU 

Same 


S.J. 
S.J. 
8.J. 
S.J. 

S.J. 


S.J. 


Shnw 

Barker 

Colyer 

Forest 

Elster  and  another 

Navooe    ' 

Deraux  and  another  S.  J 

Marten 

Sharland 

Grissell  and  another 

Haliett 

Stuart 

Kitcljinj?      .  S.J. 

Lay  land 

Lee  ' 

Gibson  S.  J. 

Ayre  S.  J. 

Cottam  and  another 

Dickens 

Jacques 

Eillick 

Moss  and  anothor       S.  J. 

Same  S.'J. 

Same  S.  J. 


Holmes 
Beaucleik 
Same 

Carter,  Esq. 
Matliieson 
Kadden  and  another 
Conolly 
Peacock 
JUeifchild 
ifmes 
Lumley 
Cox 

Johuson 

Robson  and  others 
Seymour 

Carter  and  another 
Smith 
Burton 
Davis 
Cooper 
Egiinton 

Smith  and  another 
Forsier  ^ 

The  Corporation    of   the 
lloyal  Exchange  Assur* 


Dt,  E.  Willan 
Prom.  Parkes  and  Co. 
Dt.  Same 

Dt.  Sterens  and  G. 
Prom.  Keddell  and  Co. 
Cov.  Johnson  F.  and  L, 
Prom.  Maples  and  Co. 
Ca.  H.  Martineau 
Prom.  Brigg  and  Co. 
Prom.  Hook 
Ca.  Sboubridge  and  Co. 
Prom.  DaWeaandS. 
Prom.  Elmslie  and  Co. 
Dt.  C.  Robson 
Dt.  W.A.  Jackson 
Ca.  Ellis 
Ca.  Few  and  Co. 
Dt.  H.  Lloyd 
Ca.  J.  Wells 
Sandera 
Prom.  Thompson 
Prom.  C.  Walton. 
Prom.  Same 


Loftr,  Potter  and  S. 
N.  Bennett 
Marten  and  Co. 
MiDct  and  Smith 
A.  Jones 
Addts  and  Gay 
WickeHs 
Same 

SSBM 

Taylor  and  Solomonson 

G.  and  C.  Kempaon 

Hill  and  He«ld 

Same  ,    . 

Aibley 

J.  Hndsoa 

Adams 

H.  W.  Valance 

Town 

Hill  and  H. 

Glynes 

Fiaeh  and  Sbepherd 


Anderson  S.  J. 

Daridson 

Mttggeridge  &  anor.  S.J 

Lewis 

Pawson  and  another  S.  J. 

Harris 

The  Elect.  Tel.  Com, 

Same 


Same 

Levy 

Pritchard 

Russell 

Taylor 

SomerYill 

Hardingham 

Rizzi 

Alton,  Clk. 

Thistleton,  admor. 


S.J. 
S.J. 
S.J. 
S.J. 
S.J. 


ance  Company 
Leigh 
Bohn 

Trier  and  othors 
Campbell 
Carter,  aeu. 
White 

Kott  and  otiiers 
Gamble  and  others 
D.  P.  Gamble  and  others  Same 
Alexander ifuad  another     Prom. 
Taylor     .^     .       . 


Govt.  Freshfield 
From.  Rickards  and  W. 
Ca.  Smith  and  Son.   ' 
Prom.  Ttttham  and  Co. 
Dt.  Lawrence  and  Plows 
Prom.  Miloe  and  Co. 
Dt.  Chester  and  Son 
Ca.  Wilson  and  Harrison 
Same 


S.J. 


Miniaeff  and  another  S,  J. 

Simmons 

Brown,    Esq.f    Chamber- 


Bryant 
Hawkins 
Allen 
Foletti 

Coghlan,  Clk. 
South  -  Eastern 

Company 
Reade  and  another 
Sunley 


Railway 


McLeod  and  S. 
Govt.  Walthew 
Prom.  E.  Lambert 
Prom.  Waller,  jun. 
Ca.  Sutton,  Ewias,  k.  Co. 
Dt.  &  Dtue.  Lofty,  Potter^ 
Dt.  Taylor  [and^n 

Prom.  T.  G.  Norcutt 

Ca.  Corner 

Prom.  Scott  and  Co. 

Dt.  W.  L.  Howell 


J.  R.  Chidlex 

Lett 

£.  F.  Phillips 

H.  Empson 

Same 

John  Williams 

S.  Maijtin 

Whitelock 

S.  Yatea 

M.  B.  Miller 

C.  Towasbend 


lain 
DeWalle 
Baylev 
French 
Hitchins 
Bailey 
Unett 

Martyn  and  another 
Smith  and  another 
Capua 

Fisher  snd  another 
Green 


S.J. 


S.J. 


Bain  Dt  J.  Coppock 

Granville  Prom.  Appleyard 

Wilkins  Prom.  Rowland  snd  Co. 

Callow  Dt.  G.  F.  Hudson 

Brown  Ca.  C.  Fiddey 

Alexander  Prom.  Thomas  Jones 

Ashlen  Prom.  McLeod  and  S. 
H6ttse  and  Ux.  and  anor.  Dt.  Hayton 

Stanley,  Bt.  Prom.  (Chilton  and  Co. 

Scott  Prom.  Hutchison 

Jones  Dt.  Nash 

Slack  Tres.  Randall 


ffird^eqita:  sst  fpiaa. 


F..  Smith 

'  'Hatfield  nod  Co. 

M'Leod  aud  S. 

Same 

Cap^s  and  S« 

Bell  and  Co. 

C^x  and  Co. 

Harrison 


Conway  H'Doncugh 

Prichard  S.  J.  Hughes 

Wambersie  &  another  S.J .  Phillips  and  another 


Nesbitt  and  others 

Gould  and  another 

Black 

Stevenson 

Flight 

Clnrk 


Wedd 

Same 

Humphrey 

Guillaume 
S.J.  RoUinjTS 
S.  J.  Newaam  * 


Pro.  Chaplin 

Pro.  Burrell  and  Son 

Pro.  OliTerson  and  Co. 

Pro.  Hilleary 

Pro.  Same 

Pro.  Pilcher 

Pro.  Guillaume 

Govt.  James 

Tres.  Oliverson  and  Co. 
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Stretton  BartletC 

Fresbfieldi  Smith 

Tilson  and  Co. 
Tatbam  and  Co« 
G.  Bowar 

Donne  and  T«' 

Hodgaoa 

Hand 

Spike 

A.  MacA*  Low 

Kaw 

H.  G.  Smitli 

J.  Rogeraon 

Miller  and  H. 

Walton 

J.C.&H.Fraahfieiaa 

Cotterill 

Goddard  and  Eyre 

Dawea  and  Soda 

WadeaonanilM. 

H.  J.  Adoock 

R.  Ford 

Braham 

J.  B.  May 

H.  Llojd 

Same 


8.  J. 


S.J. 


Middleton 

Barton 

Llojrd  and  otbera       8.  J. 

Alexander 
Searer 

Landon  S.J. 

Ponsford  8.J< 

Whitworth  and  another 
Williama  S.J, 

Brain  and  another 
Robinson 

Hargrearea  and  others 
Sinclair  S«  J. 

Pearae  and  another 
Brooks  S.J. 

Ratcliff  and  another 
Nunn  and  othera        8.  J. 
Williams 
Ooodison 

Braham 

Knigbt  and  asother 

Claudet  and  another 

Same 


Gee  and  others 

Royal  Mail  Steam  Packet 

QHnpany 
Bereaford 
Jeffries 
Patent   GalYanized    Ixon 

Company 
Buchanan 
Smith 
,  B^isley 

,  Bradley  and  others 
Hearder 
,  Caldecott 
Walters 

Middleton  and  others 
Tipper 
.Dawson 

Hughes  and  another 
,  Nicol,  chairman,  &c. 
liodaey 
Turpen 

Mooce  ^ 

Clare 
Wanry 
Evana 
Rovre 

Ruahbcooke 
l^erens 


Ga.  Broekt 

Ca.  Crowder  and  H. 
Pfo.  Baxter  wd  Go. 
Pro.  Gedye 

Pro.  Fry  and  Co. 

Dt.  J,  Barber 

Pro.  £.  Lewis 

Dt.  Vallance  tnd  Co. 

Pro.  Hartings 

Pro.  Yallop 

Dt.  Asburst  and  Sod 

Dt.  Rowland  and  Go. 

Pro.  Capes  A(8.'Hotea 

Dt.  Fourdrinier    [&Co. 

Pro.  Norton  end  L. 

Dt.  Bttrrott  and  8oa 

Pro.  SharpeaadCe. 

Pro.  WilloDgbbf  udJ. 

Pro.  Wire  and  C. 

Pro.  S.  E,  N.  Coop» 

DC  Bott 

Pro.  Raven 

Pro.  C.  Lewis 

Pro.  Sleap 

Dt.  Yates  and  Co. 

Dt  Carpenter 


Tatham  and  Co, 
Shield  and  U. 
White  and  B. 
Tatbam  and  Co. 
Same 
Fox 

Weymouth  and  C, 
Gregory  and  {Co. 
T.  Tyrrell 

Oale 

G.  Bower 

Olirer 

Hill  and  Smith 

G«  Vincent 

Chappell 

Gregory,  F.  and  Co. 

J.  Wilkinson 

Letts 

Morris  and  Co. 

Lander 

Cottvrill 

J.  £.  Fox 

Druce  and  Son 

De  Medina 

Curtis 

J.  Wilkinson 

Hodgson 

£liU 

Same 

J.  Bower  May 

Same 

Callow 

Stevens  and  Co. 

Crosby  and  C. 

Simpson  And  Cobb 

Storey 

Phillips  and  Son 

Murray 

Feamley 
Crowder  and  M. 


AnJOVnWllBIIT  DAT. 

Clark  Chaplin 

Shaw  and  anothw       S.  J.  Balli 
Borrett  Johnaon 

Mackintosh  and  another     Mitckeson 
Dawson  Brintoo 

Mayor,  &e.,orPoQle  S.  J.  Morcom 
Storge  8.  J.  Haldemand 

Jones  S.  J.  Rowett 

Londonderry   and    Cola- 

raine  Railway  Co.  Bradley 

Martinez  and  others  Alanson 

Myers  8.  J.  Universal  Salrage  Co. 

Bn^an  S.J.  Jones 

Hale  S.J.  Richardson 


Qrayaon 

D'Arcy 

Clayton  and  another 

Harris 

Lilley 

Pitt 

Wadbrooke  S.J. 

Phillips  S.J. 

Roath  and  another 

Frubling  and  othera  S.  J« 

Mitchell 

Duke,  knt.,  and  others 

Scott 

Sage 

Appleton  and  another 

Windsor  and  another 

France 

Same 

Andrew,  admix.,  &c. 

Stevena  and  others 

Shaw,  (P.  O.  &c) 

Wreford  and  anotbet 

Whitfield 

Edgar  and  another 

Groom  and  ors.,  assigneea 

&c. 
Wickes 
Hamilton  and  another 


Hepple 

Lambert 

ThrelfiUl^ 

Jonea 

Cohen 

Ritson  and  others 

Tudor 

Cookes  and  another 

Corrigall 

Diokson 

Clark 

Hayward 

Burley/jnn. 

Robinson 

Deaker  and  others 

De  Brinas 

Evans 

Same 

Napier  and  another 

Richardson 

Hand 

Young 

McCallem  and  Worlay 

Middleton 

RedsuU 
Tanner 
Hunter  and  another 


Pro.  Winter  ndC. 
Pro,  OUverson  and  Co. 
Pro.  Howard 
Pro.  Sorrell 
Pro.  PUIkpot 

Pro.  Oliversoa  and  Co. 
Pro.  KeighdeyandCo. 

Dt.  H.  Crocker) 

Pro.  NorrisandCo* 

Dt.  Wycbe 

las.  Smith 

Pro.   Richardson,  Smtb, 

and  Sadler 
Pro    Plumtree 
Pro.  Few  and  Co. 
Dt.  Skirrow 
Pro.  Meredith  A  IUii« 
Dt.  Sidney 
Dt.  Cotterill 
Pro.  Gregory  and  Co. 
Pro.  Cox  and  Stone 
Pro.  Same 
Pro.  J.  G.  Walfbid 
Dt.  Bonlton 
Dt.  Tripp 
Pro.  Holme  and  Co. 
Pro.  Sidney  Smith 
Pro.  Gadsden  and  Flower 
Pro.  Oliverson  and  Co. 
Pro.  J.  Bird 
Pro.  Same 

Case,  Peace  and  Jones 
Pro.  De  Medina 
Pro.  £.  Jennings 
Dt.  LinklaterandCo. 
Dt  Browne 
Pro.  Sepaid  and  Co. 

Dt.  Wright  and  B. 

Dt.  Rowlatt 

Covt.  JolinstoBeandF, 


DIGEST,    AND   JOUKML   OF  JURISPRUDENOK 


SATURDAY,  JANUARY  29,  1848. 


**ftttod  magis  ad  nos 
Pertinetf'et  aaiaiM  malum  est^  agitamus.'" 


RETAINEB  OF  QUEEN'S  COUNSEL 
BY  THE  GOVERNMENT. 


It  liat  beea  au^^seated  that  the  obsenra- 

Mcqptaincd  in  our  kst  nuxiber,  with  re- 

iBBBoee  to  the  retainer  of  Sir  Eitsroj  Kelly 

in  dte  ease  of 'Am^n  y.  Denmany  in  the  first 

JMlaiwre  for  the  plaintiff,  and  subaequendy 

ibr.tiie  doTandant,  are  liaUe  tobe  misunder- 

atood,  aa  ^reflecting  upon  the  whole  body  of 

har  MajeaHy's  eounael,  whilst  the  obj|ection- 

able  proceeding  eommented  upon  is  only 

abaif^abley  in  any  view,  upon  two  of  tne 

flMnnbers    of   that    body — the   Attotaey- 

€!eneffal  and  Sir  Fitaroy  Kelly,    iuaanxious 

deaxKe  to  abstain  froQi  prejndging  the  merits 

of  aqoeakion,  on  which  neither  of  the  dia- 

tingmsiiad  persons  named  have  yet  had  an 

opportmiity  of  bemg  heard  either  m  expla- 

iMitian  or  justification,  perhaps  iodueed  a 

csntioua  generality  of  eKpression  open  to 

nuaeoBstmetion;  but  nothmg  could  be  more 

manifieal]^  unjuat — and  therefore  fiirther 

fkam  our  intention — than  to  throw  upon  her 

Majeaty^a  eoonsel  cdlecti?ely  the  discredit 

c£  proceediiigB  which,  it  is  to  be  hoped, 

ahmding  aa  they  do  next  after  the  judges, 

ftxej  wHl  be  b&  ready  as  any  other  class  in 

die  mtffeaflioD  to  repudiate  and  condemn. 

The  whole  case,  as  at  present  presented 
to  tke  pnUic,  lies  in  a  Tery  narrow  compass, 
sad  is  extremdy  simple.  Sir  Fitnoy  Kelly 
happena  to  faaTe  be^  for  some  years,  the 
dftosen  and  aetained  adfocate  and  counsel  of 
a  iam^oar,  who— in  a  iig^t  cause  or  a 
wroi]e;».it  matteasmal;  whic^has  thought 
.fit  in  mo»  of  our  comia  ?of  joatice  to  assert 
JuB  ^imn  .Sox^^jdaamgoh.  ^  ifQMat  of  some 
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alleged  injury  eommitted  by  the  direction  of 
an  officer  of  the  government.  The  Admi- 
ralty,— ^the  department  under  which  the 
officer  who  is  defendant  acted, — interpoaes, 
and  undertakes  hn  defence.  The  Attomeg^ 
General,  aa  representing  the  government 
assumes  the  conduct  of  that  demce,  and  it 
is  imputed  to  him,  that  in  the  exerciae  of  a 
questionable  prerogative,  he  selaets  fimn 
the  ranka  of  her  Majesty's  counsel,  num- 
bering jiearly  one  hundred.  Sir  Fiteroy 
Kelly,  tne  only  member  of  that  body  whom 
the]^intiff  had  already  retained,  conanlted, 
and  confided  in,  and -in  right  of  hia  office. aa 
Attorney-General  requires  him  to  abandon 
the  cause  of  the  client  whose  vetainer  he 
had  accepted,  and  to  transfer  his  aeEvioas 
and  assistance  to  the  adverse  party.  Sir 
Fitzroy  Kelly's  share  in  the  transaction  is 
said  to  be,  that  be  tamely  submitted— «ao 
far  as  we  have  yet  learned,  wkhout  remoD- 
strance  or  protest — to  the  requisttion  of  the 
Attom^'^Ganeral,  and  justifies  a  departure 
firom  the  acknowledged  rules  of  the  profes- 
sion, by  pleading  the  paramount  obligation 
arising  from  his  position  as  a  sworn  servant 
of  the  Crown. 

Daring  the  present  week  it  was  pub- 
licly stated,  that  the  Admiralty,  at  the  aug- 
gestion  and  upon  the  advice,  aa  it  was  said, 
of  the  Attorney  G>eneral,  had  diapenaed 
with  the  services  of  Sir  Fitzroy  Kelly,  wtu> 
did  not  propose  to  appear  either  for  plain- 
tiff, or  defendant  in  the  approaching  trial. 
This  announcement,  however,  appears  to  be 
premature.  The  true  state  of  tne  matter, 
we  have  no  doubt,  will  be  fiiuad  conectly 
related  in  thefc^owing  letter,  addnaaed  to 
the  Editor  of  the  tkdfy  jVatoa  : 
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Jte^oiMr  (/QMeM't  Comuel  6y  the  OopenmiMif. 


'BURON   V.   DSNMAN. 


"  Sir, — I  am  desirous  of  correcting  an  error 
in  your  paper  of  this  day,  on  the  subject  of  Sir 
Tltzroy  keily's  retainer  for  the  plaintiff  in  the 
above-mentioned  action,  relative  to  the  nature 
of  the  communication  addressed  to  me  by  the 
Lords  of  the  Admiralty.  In  this  communica- 
tion their  lordships  announce  to  me,  not  that 
'  the  Crown  will  dispense  with  the  services  of 
Sir  Fitzroy  Kelly  in  the  further  conduct  of  this 
important  cause,'  but  thev  merel)^  state  '  that 
they  have  again  referred  the  question  respect- 
ing Sir  F.  Kelly  to  the  Attorney-General,  with 
the  expression  of  their  earnest  wish  that  he  may 
find  it  compatible  with  his  duty  to  recommend 
to  the  Crown,  under  the  peculiar  circumstances 
of  the  case,  to  dispense  with  the  services  of  Sir 
F.  Kelly.'  I  have  not  since  been  informed  of 
the  determination  the  Attorney-General  has 
come  to  upon  the  question ;  and,  therefore,  I 
can  scarcely  assume  that  the  result  of  the  re- 
ference to  him  will  be  such  as  anticipated  in 
your  article  of  this  morning.  I  beg  the  favour 
of  your  correction  of  this  mistake. 

'^Gborgb  Gun  Hay 
"44,  Lincoln's  Inn  Fields,  Jan.  24." 

?  The  course  pursued  by  the  Admiralty, 
as  disclosed  by  Mr.  Hay's  letter,  evinces 
a  becoming  deference  for  public  opinion 
on  the  part  of  those  who  preside  over 
that  department.  It  leaves  the  profes- 
sional question,  however,  just  where  it 
was.  The  fact  is  notorious  and  beyond 
all  doubt,  that  Sir  Fitzroy  Kelly  was  seen 
in  the  Court  of  Exchequer,  at  one  time 
acting  as  the  leading  counsel  for  the  plain- 
tiff in  Buron  v.  Denman,  and  at  a  subse- 
quent period  (on  the  dav  appointed  for  the 
trial  at  Bar)  sitting  at  the  right  hand  of  the 
Attorney  and  Solicitor-Greneral  as  counsel 
for  the  defendant !  We  may  presume  that 
the  law  officers  of  the  Crown  did  not  go  into 
court  in  so  important  a  case  without  a  con- 
sultation. Did  Sir  Fitzroy  Kelly  attend 
that  consultation  and  give  his  best  advice 
against  the  client  who  had  previously  re- 
tained him  ?  It  is  impossible  not  to  feel 
that  a  line  of  conduct  so  unusual  requires, 
and  we  trust  will  receive,  some  satisfactory 
explanation.  It  has  been  whispered,  and 
may  turn  out  to  be  the  fact,  that  whilst  Sir 
Fitzroy  Kelly  filled  the  office  of  SoUcitor- 
General,  the  Lords  of  the  Admiralty  had 
expressed  their  determination  to  defend  the 
action  against  Captain  Denman,  md  that 
Sir  Frederick  Thesiger,  then  the  first  law 
officer  of  the  Crown,  thought  it  his  duty  to 
^prohibit  a  person  filling  so  prominent  a  po- 
sition, as.  Sir  Fiuroy  Kelly  from .  oontinaing 
to  act  as  counsel  to  a  private  individual 
whose  daim  was  rmated  by  the  Grown.  It 
may  have  been  sttppoaed  mt  this 


stance  put  an  end  to  the  retainer  whidi  Sir 
F.  Kelly  held  from  the  plaintiff,  and  left  him 
open  to  a  retainer  on  the  part  of  the  govern- 
ment  when  Sir  John  Jerris  assamed  the 
office  of  Attorney-General  It  is  haidlj 
necessaij  to  say,  that  this  would,  in  oor 
view,  am)rd  no  justification  of  the  fkcti  dis- 
closed to  the  public  in  Mr.  Hay's  petitiim, 
although  it  would  not  be  a  whit  more  mon- 
strous than  the  doctrmes -asserted  and  acted 
upon  by  leading  members  of  the  Bar  on  the 
subject  of  retainers,  in  a  hundred  esses 
which  have  never  become  the  subject  of  dis- 
cussion. 

The  duty  of  the  body  of  Queen's  Coansel 
collectively  in  this  matter  appears  to  ns  to 
be  clear.     They  are  the  guardians  of  the 
honour  of  the  Bar,  and  if,  upon  inquiry  and 
ascertainment  of  the  facts,  they  find  that  a 
principle  has  been  violated,  which  invokes 
the  character  of  the  profession,  and  the  ind^ 
pendence  of  their  own  grade  at  the  Bar, 
the  station  and  position  of  the  offenders 
furnish  an  additional  reason  for  the  wpres- 
sion  of  a  firm  and  determined  resolntion  of 
condemnation.     Silence  on  their  part  yn\ 
be,  not  unfairly,  construed  as  amountii^ 
not  merely  to  acquiescence  but  •PP'?^ 
Not  long  since,  the  benchers  of  the  Midffle 
Temple  resorted  to  fhe  extreme  IcngUi  of 
disbarring  a  member  of  that  hall^pracUsmg 
as  a  provincial  barrister,  upon  a  complaint, 
that  he  had  communicated  to  one  litipnt 
party  in  a  cause,  information  derived  from 
the  other  in  the  character  of  a  counsel. 
The  unfortunate  gentleman  who  was  the 
subject  of  that,  we  presume,  just  censmc, 
has  retired  from  the  profession,  and  we  w- 
lievp,  left  the  country.     If  that  signal  n- 
ample  was  just  and  necessary,  can  the  cir- 
cumstances now  made  public  pass  withoot 
notice  from  the  heads  of  the  profession  • 
If  this  instance  remain  unquestioned  and 
unrebuked,  it  becomes   a  precedent,  and 
those  who  wear  silk  gowns  will  ^'^ JJ 
blame  themselves,  should  they  hereafter  find 
their  honour  assailed,  or  their  professional 
reputation  sacrificed  upon  the  impulse  w  * 
despotic  or    malicious    disposition,  which 
a  concurrence  of  adventitious  circuinstanotf 
may  invest  with  a  tyrannous  discretion.    « 
the  ]aw  be,  as  sUted  by  Sir  Fitsroy  KeUf, 
that  those  entitled  to  wear  ailk  gowns,  whe& 
called  upon  by  an  Attorney-General,  {f^.^| 
choice  but  must  obey,  under  the   '  '—**'• 
of  an  oath,  the  law  should  be  altered,  or 
professional  relation  between  h^ 
coansel  and  the  public  at  lam»  p^ 
placed  upon  a  very  different  rooting, 
cannot  be  neeessaiy  to  remind  a  bo^ 
learned,  iagadoua»  wmA  con^eMuit  wift 
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aftirs  of  mankind,  as  the  Queen's  coonsel^ 
that  in  resisting  the  undue  exercise  of  au- 
thoritjy  it  is  often  neither  prudent  nor 
dignified  to  wait  until  we  are  personally 
attacked. 

NEW  BANKRUPTCY  AMENDMENT 
BILL. 

It  seems  that  Lord  Brougham,  unsated 
with  the  triumphs  he  has  obtained  by  his 
numerous^  varied,  and  we  wish  we  could  add, 
successful  experiments,  in  legislating  upon 
the  Law  of  Debtor  and  Creditor,  has  already 
a  fresh  Bankruptcy  Amendment  Bill  pre- 
pared.    The  fact  was  publicly  announced 
by  Mr.  Serjeant  Ooulboum  in  the  course  of 
last  week,  at  the  Court  of  Bankruptcy,  upon 
the  occasion  of  deUvering  a  judgment,  where 
an  application  was  made  to  re-hear  a  case  in 
which  a  certificate  had  been  refused.     The 
learned    commissioner    stated,    that  Lord 
Brougham  had  done  him  the  favour  to  for- 
ward a  copy  of  a  new  bill  which  he  had 
prepared,  and  which  gave  the  commissioners 
in  bankruptcy  the  power  to  vary  and  re- 
scind their   own  orders.      Upon  inquiry, 
we  find  that  the  bill  has  been  printed,  at 
the  public  expense,  but  that  it  is  indorsed 
"  For    private   circulation,"    and   we    are 
therefore  prevented  at  present  from  lay- 
ing its  provisions  before  our  readers.     It  is 
reported,  we  know  not  upon  what  authority, 
that  it  is  intended  to  abolish  the  courts  of 
the  district  commissioners  in  the  country, 
and  to  transfer  the  jurisdiction  now  exercised 
by  them  to  the  judges  of  the  county  courts. 
As  we  have  no  doubt  the  proposed  measure 
will  be  laid  before  parliament  shortly  after 
it  has  been  re-assembled,  it  would  be  idle  to 
anticipate  the  discussion  which  the  subject 
most  then  undergo.     V^e  need  scarcely  re- 
peat oar  cordial  concurrence  with  the  ex- 
pression of  opinion  contained  in  the  report 
of  the  Manchester  Law  Association,  (pub- 
lished  in  our  last,)  as  to  the  pressing  ne- 
cessity  for  a  material  alteration  in  the  law 
of  bankruptcy,  and  of  the  great  importance 
and  public  benefit  that  must  result  from 
the    le^al   societies   co-operating  with  the 
commercial  community,  to  render  its  ad- 
ministrsttioh  just,  useful,  and  satisfactory. 
It  is  sufficient  now  to  add,  that  we  alto- 
gether despair  of  any  le^sUtive  amendment 
wtfrihy  o£  the  name,  which  is  not  introduced 
apon  the  leqponsibility,  and  carried  through 
parliament  with  the  undivided  influence,  of 
govemnaent, 

Tlie  mabjcd  is  too  serious,  the  evil  too 
extiaaire^  the  interests  involved  too  im- 


portant, to  allow  of  its  being  again  entrusted 
to  even  the  mostprudent  and  successful  ex- 
perimentalist. Tne  merchants  and  traders 
have  plainly  and  decidedly  pointed  out  tht 
defective  principles  of  the  existing  law,  and 
the  government  must  rely  on  those  whose 
practical  knowledge  renders  them  competent 
to  suggest  the  manner  in  which  the  required 
improvements  should  be  effected.  In  such 
matters,  neither  great  industry  nor  great 
parts  can  supply  the  want  of  practical  ex- 
perience. 


LAW  OF  WILLS. 


I  Tict.  c.  26,  8.  9. 

EXECUTION  ANO  ATTESTATION. 

Ws  resume  our  review  of  the  decisions  on 
the  construction  of  this  act  so  far  as  regards 
the  due  execution  and  attestation  of  wUls. 

IV.  The  signature  must  be  made  or  acknow- 
ledged by  the  testator  in  the  presence  of  two 
witnesses  present  at  the  same  time.  1 .  It  was  at 
first  doubted  whether  the  acknowledgment  per- 
mitted by  the  act  was  not  confined  to  those 
cases  only  where  the  signature  was  made  for 
the  testator  by  some  other  person,  and  ther^ 
for^  that  an  acknowledgment  by  a  testator  of 
a  signature  made  by  himte^  would  not  be  suffi* 
cient,  but  it  was  decided  in  the  Goods  of  Regan, 
1  Cur.  908,  that  the  act  extends  to  both  cases, 
llie  act  requires  the  si^atwe  to  be  acknow- 
ledged, and  where  therefore  a  testatrix  pro- 
duced a  paper  to  the  witnesses,  and  told  them 
it  was  her  will,  and  asked  them  to  sign  it, 
which  they  did,  but  she  did  not  si^  it  in  their 
presence,  nor  did  they  see  any  other  part  of  the 
will  than  that  on  which  they  wrote  their  names, 
and  there  was  no  evidence  that  it  was  really 
signed  at  that  time,  the  acknowledgment  was 
held  insufficient.  In  Goods  of  Trinder,  3  No.  of 
Cases,  275 ;  Hudson  v.  Parker,  3  No.  Ca.  236, 
where  the  question  was  very  elaborately  con- 
sidered by  the  court.  So,  where  the  deceased 
requested  two  persons  to  sign  a  paper  for  him, 
wmch  the^  did,  but  the  paper  was  so  folded 
that  the  witnesses  did  not  see  any  writing  what- 
ever on  it,  it  was  held  not  an  acknowledgment 
within  the  statute.  Hott  v.  Ges^e,  3  Cur.  160. 
The  deceased  baring  signed  her  will,  produced 
it  before  two  witnesses,  saying,  *'  Sign  your 
names  to  this  paper,"  which  they  did.  'Inere 
appears  to  have  been  no  attempt  by  the  testatrix 
to  conceal  her  signature,  or  any  part  of  her  will 
from  the  witnesses,  but  it  is  not  stated  that 
they  saw  the  signature,  or  that  the  will  was 
entuely  written  by  the  deceased.  Probate  was 
refused.  In  the  Goods  of  Ann  Rawlins,  2  Cur. 
326. 

But  it  is  not  necessury  that  a  testator  should 
say.  "This  is  mv  signature;"  a  virtual  iie» 
knowledgment  wiu  be  sufficient  It  was  oh* 
served  in  Wkiie  r.  Tk$  IVajteet  qf  theBrUM 
Miueam,  6  Bing.  310,  "In  the  execution  ai 

o  2 


308  iAOB^Wm. 

inS\B,  as  well  as  thai  of  daad<»  tke  maadm  wUl 
lidid  gfood, '  iMMi  quo&  didtum,  seS  quod  factum 
mty  hapiciiur,"  A^tMtatm,  liehig  in  a  decihi- 
ilig  state  of  health,  nreqneited  D;  P.  €(ladmn  to 
make  her  wiU,  whkih  w  did,  and  tMer  he  'had 
nad  it  mur  to  her,  «he  ngiiod  it  in  his  fim- 
aence  and  in  the  preae&ce  of  Eliaabtth  Tudc 
and  £lizaheth  Martia»  but  filiaab^th  Tuck 
alone  subscribed  her  name  as  a  witness.  A  day 
or  two  aftsrwards,  Glad^n  and  Tudkl>eing 
irith  the  deceased,  Gladwin  sug^^ested  to  her 
that  he  thooght  there  should  be  two  witnesses, 
unon  which  the  deceased  inunediatdy  sent  for 
William  Habf^ood  and  James  Carter,  for  the 
purpose  of  their  witnessinff  her  wiU.  On  their 
arrival  they  went  into  deceased's  bedroom, 
when  Gladwin  produced  the  will,  and  told  the 
deceased  that  they  had  come  as  she  requested 
for  the  purpose  of  signhig  their  names  as  wit- 
nesses to  it,  to  which  she  replied,  *'  I  am  very 
glad  of  it,  thank  God  !"  whereupon  Habgood 
and  Carter  aigned  their  Munes  to  the  will 
in  the  presence  of  the  doeeased,  both  being 
present  at  the  same  time.  The  court  held  this 
a  sufficient  acknowledgment.  In  Goods  of 
Warden,  2  Cor.  334.  The  mto  as  to  vhtual 
acknowledgmeBts  is,  that  ii4ien  a  paper  is 
proved  to 'have  been  in  the  hand- writing  of  a 
tsstatoz,  and  the  signature  was  clearly  and 
visibly  apparent  on  the  fiiee  of  it,  the  produc- 
tion of  that  paper  to  two  witnesses  present  at 
the  same  time,  aoeompanied  with  a  request  to 
them  to  subscribe  i^  is  a  sufficient  acknow- 
ledgment  of  an  unqucationed  signature.  In 
jQoods  of  Ashmore,  3  Cor.  753 ;  Iloii  t.  Gen^e, 
«&•  ^supra ;  Kergwm  v,  Kerpwrn,  3  Cur.  607. 
In  Goods  of  Philpot,  3  No.  Ca.  2 ;  In  Goods 
of  Thomson,  4  No.  Ca.  643.  Where  a  testator 
produced  a  will  all  in  his  own  hand-writing  to 
the  witnesses,  and  requested  them  to  put  their 
names  underneath  his,  the  paper  being  so 
folded  that  they  could  see  nothing  but  his  sig- 
nature, it  «was  held  sufficient.  Chue  v.  Gaxe, 
3  Cur.  451.  A  testator  spread  the  will,  all  in 
his  own  handowrittng,  on  a  table  before  the 
witnesses,  saying  it  was  his  will,  and  requested 
them  to  sign  it,  which  they  did,  and,  although 
the  witnesses  would  not  swear  the  deceased's 
signature  was  made  previously  to  their  snb^ 
scribing,  their  impression  being  rather  that  it 
was  not,  the  court  held  the  acknowledgment 
sufficient,  presuming,  from  all  the  circum- 
stances, that  the  will  was  signed  before  it  was 
produced  to  the  witnesses.  Blake  y.  Knight,  3 
Cur.  547. 

2.  The  attestation  and  subscription  by  the 
witnesses  must  be  in  the  presence  of  the 
testator;  and  as  the  signature  of  the  testator 
moBt  also  be  m«de  or  acknowledged  in  the 
presence  of  the  witnesses,  it  will  be  convenient 
to  consider  both  together. 

As  to  what  constitutes  ''presence"  within 
the  meaning  of  the  act  the  decisions  are  con- 
tradictory. In  one  case  where  the  witnesses 
went  into  another  room  and  subscribed  the 
wiU,  it  was  held  not  sufficient.  In  Goods  of 
Newman,  1  Cur.  914.  In  another  case,  under 
siiBikr  ciicumstanoas,  the  same  decision  was 


come  to,  <m  the  ground  '''thatit  wm  i  . 
sible  for  the  deceased  to  see  tlie  witnesses."  In 
Goods  of  Coleman,  3  Cur.  118 ;  and  in  Goods 
of  Ellis,  2  Cur.  395,  probate  was  refbaed  for 
lihe  stneTeesmi,  tdthough  it  was  proved  that 
when  the  witnesses  suoscribed  theyiMfe  ao 
near  to  the  testator  that  they  could  hear  1utti 
breathe.  In  these  cases  the  qoesUon  wts  atlfy 
as  to  whether  the  subscription  by  the  witnesses 
was  made  in  the  presence  of  the  testator,  his 
signature  having  been  clearly  made  in  the 
presence  of  the  witnesses.  But  in  Newtcmand 
another  v.  Clarke^  2  Cur.  320,  the  questoi 
arose  upon  both  points,  and  there  Sir  H. 
Jennerheld  that  where  tbe  testator  executes 
his  will  in  the  same  room  where  the  Mritnesses 
an,  and  they  attest  it  in  &at  room,  it  is  «n 
attestation  in  the  presence  of  the  tesutor, 
although  they  coola  not  actually -see  him  sign, 
nor  the  testator  aotuadly  see  the  witnesass 
sign. 

In  Neufttmv,  Clarkey  the  word  'pnaanee' 
was  held  to  have  a  more  extensive  meaning 
than  was  given  to  it  in  the  cases  which  arose 
upon  the  corresponding  section  in  the  Statate 
ot  Frauds;  but  as  the  present  enactment  is 
based  upon  that ;  the  same  words  bang  med 
in  both,  these  cases  will,  no  doubt,  govern  Ito 
constmctien  of  the  present  act,  and  it  ram 
therefore  be  doubted  whether  that  dedaioii  wiU 
be  followed. 

The  5th  sec.  of  the  Statute  of  Fiands,  after 
enacting  that  all  devises  of  lands  sbdl  be  in 
writing,  and  signed  by  the  devisor  orl»y  aome 
other  person  in  his  presence  and  by  his  express 
direction,  goes  on-—"  and  shall  be  atteslea  and 
subscribed  m  the  prusenee  of  the  devisor,'' 
being  the  same  expression  as  in  the  9th  see.  of 
1  Vict.  c.  26,  "and  shall  attest  and  shall  sub- 
scribe the  will  in  the  presence  of  the  testator." 
In  treating  of  this  part  of  the  Statute  of  Frauds, 
Mr.  Jarman  says,  "The  design  of  the  legisUi* 
tnre  in  making  this  requisition  evidently  was, 
that  the  testator  might  have  ocular  evidence  of 
the  identity  of  the  instrument  subscribed  by 
the  witnesses ;  and  this  design  has  been  liepc 
in  view  by  the  courts  in  fixing  the  sign^cation 
of  the  word  '  presence,' "  and  he  states  the  teak 
to  be,  not  whether  the  testator  was  or  was  not 
in  the  same  room  with  the  witnesses ;  bat 
whether  they  were  within  his  view  ;  and  diat  it 
was  not  inaispensable  that  he  should  see  the 
witnesses  subscribe,  but  it  was  enough  if  he 
mipht  site.  Jarman  on  Wills,  vol.  1,  p.  74,  ei 
5eo. 

mw,  if  the  legislature,  in  the  recent  ael,  had 
the  same  design  as  in  the  former  one,  via.  th«t 
the  testator  might  have  ocular  evidence  of  tbe 
identity  of  the  instrument  subscribed  by  the 
witnesses,  it  is  evident  that  although  the  tesC&. 
tor  and  the  witnesses  were  in  one  room,  this 
design  would  be  defeated  if  they  could  not  s^e 
each  other .^  Mere  contiguity  is  nothing.  With 
reference  to  signing  a  paper,  if  the  patties  csoft^ 
not  see  «aeh  other,  whether  the  distaaoe  by 
which  they  are  separated  be  great  or  ammMl^ 
makes  no  difference :  a  witness  can  have  no 
more  knowledge  of  whether  the  testator  sisiui 


M  kftre  BO  WM» 
towrlodge  of  whether  tibo  witnau  subsciilbw 
IT  BQik  ia  the  one  caae  than  the  others  la 
Iht  and  Wright  y.Mm^M,  1  Masle  &  Sel. 
a9i»  H  was  ezpraealj  4eciM  that  U  woe  ne^ 
<agi|gh4hatinaBe<*gr  part  of  the 
the  teatator  might  haireMiceived  the 
if  in  hie  actual  poaitioB  lie  could  nei. 

Lord  £Ueiihoioa0h  laid :  "  in  finraar  ef  at^ 
tntalaoaw  it  ia  acewuiied  that  if  the 
■i^  see,  he  did  aee;  hut  I  am  afraid  that,  if 
we  g/oL  heyoad  the  role  which  fe^ viiee  that  the 
witueaeew  ehoold  be  actuallv  within  reach  of 
the  organe  of  aigh^  we  ehau  be  gtving  efiect 
to  aw  atteetalaoii  out  of  the  deviaope  pfeeeaoe, 
as  to  which  the  rule  ia,  that  where  the  devieor 
caanoft  by  poaaibility  aee  the  act  doing,  that 
is  out  of  hie  preeence."    (Jarman  on  Will%  1 

Theoy  with  reapeet  to  the  sigaijig  by  the 
testator,  the  preeent  act  enacte,  in  emphatic 
tcrou,  not  only  that  it  ahall  be  done  in  the 
praeeaee  of  the  witneeaea,  but  that  they  "shall 
atUii  and  ahall  aubacribe  the  mil"  in  hie  pre- 
sence. But  if  they  cannot  see  him  how  can 
they  atteet,  or,  in  other  words,  Aeor  vfkness  ? 
The  woida,  ''  in  the  presence  of  the  testator," 
seem  intended  to  refer  to  the  subsetiption  only, 
in  order  to  prevent  that  being  made  anywhere 
eke,  but  they  are  superfluone  in  relation  to  the 
attestation,  which  must  neceseanly  take  phice 
in  hie  preeenee.  If  the  oonatruction  put  upon 
the  Statute  of  Frauds  be  departed  mm,  great 
uncertaiaty  and  inconvenience  will  arise,  since 
the  moment  it  is  admitted  that  it  is  net  essen- 
tial the  teetator  should  be  able  to  aee  the  wit- 
neseesw  and  they  him,  the  question  arises  as 
to  which  is  the  precise  distance  from  each 
other  within  which  the  attestation  will  be  suffi- 
cieat,  a  qaestion  to  which  it  is  difficult  to  see 
how  a  satisfactory  answer  can  be  ^ven. 

In  tlie  case  of  a  blind  testator,  if  the  eircum- 
stancea  are  such  as  would  aatisfy  the  statute  if 
he  could  see  it  will  be  sufficient.  Thus,  the 
testatrix  beiufir  blind,  the  ^tnesses  subscribed 
in  another  room ;  bat  it  being  proved  that,  if 
she  had  had  her  evesight,  she  could  have  seen 
the  witoaaaes,  probate  waa  granted.  In  Goods 
of  Pien^^  1  Robinson,  278. 

V.  The  witnesses  must  attest  and  subscribe 
the  wiU  in  the  preeenee  of  the  testator. 

1.  The  words  of  the  statute  are  emphatic : 
'*  shall  attest  and  shaU  sobacribe,"  elearly  re- 
mirii^  two  distinct  acts  to  be  performed. 
Subscription  alone  is  not  sufficient.  The 
meaniii|r  of  "attest"  was  thus  given  by  Dr. 
Lnahinf^n  ia  Ins  elaborate  judgment  in  Hud- 
SMi  V.  Parker,  3  No.  Ca.  236:— "To  'attest' 
id  to  bear  witness  to  a  fact ;  a  notary  public 
atieeta  a  protest— he  bean  witaeis,  not  to  the 
statemanta  therun  contained,  but  to  the  mak- 
ing each  atatementa— to  the  making  and  sign- 
tDg  die  ioatmmeat.  So  I  conceive  that  the 
witaeasy  m  the  case  of  a  will,  attests  or  bean 
witaeaa  to  aU  that  the  statute  requiree  the  at* 
tcstiag  witneaa  to  know:  and  what  is  that? 
That  tkm  wignatare  was  made  or  aehnowMged 
Tha  statute  says,  *  no  tern  of 


ia  Be«Miaay;»  iMtiiM  hamiMt  at- 
teat,  thoBgh  the  oaiw«d  aMifc  of  andh  attesta* 
tiaa  may  be  his  ayhwcairilkwi  oaiy.'* 

tf  the  wilneaa  adbaeiibfr  by  mask,  it  wfil  ba 
sufficient.    In  Goodael  Aahsoore,  sear*  756. 

The  anbaeriptioa  mnsl  k^  made  by  each  wiU 
neea  peffeoaaUy,  the  atatata  raquiriBg  that  tha 
wjteeseca  (in  the  phini)  shall  aubacnbe.  Thec^ 
tea  idiese  a  wienasa  anbsciihed  hia  Qvm  name 
and  wrote  that  of  the  alher  witnesa  alao,  it  waa 
held  not  a  comphnnee  with  the  act.  ia  Gooda 
of  Mead,  1  No.  Ck  456.  Ia  Goods  of  White, 
8  No.  Ca.  401. 

But  if  the  aubacriptioB  be  mads  by  the  wi^ 
ness  himself  it  wiU  be  aufioieat,  tbioagh  hia 
name  be  written  by  aaaaaa  of  the  other  witaeaa 
guiding  his  hand,  he  hiwsqtf  being  anablo 
either  to  read  or  wiite.  Homsoa  v.  JS/ein,  3 
Q.  a  BepoffU,  117,  S.  C,  37  L.  O.  290.  The 
ivitnessee  must  aubacribe  alter  the  testator  has 
executed;  if  they  anhacrihe  before  it  will  be 
bad.    Hoo^  v.  Jeaet»  3  No.  Ca.  §9. 

2.  Although  not  espeeaaly  isaquired  by  the 
statute,  the  witneeses  mast  subecribe  not  only 
in  the  preeenee  of  the  testator,  but  also  in  the 
prsseace  of  each  other.  Where,  thwe&ire,  a 
testatrix  executed  her  will  in  the  preeenee  of 
William  Tteek,  who  thea  in  her  preseaoe  soh* 
scribed  his  naoM  ae  a  witness,  and  on  a  sub^^ 
sequent  day  atteowiedged  her  signature  in 
the  presence  of  William  Tack  and  of  A.  L. 
Overton,  both  being  present  at  the  same  time, 
and  Overton  auhecribed  ia  the  presence  of  tho 
testatrix  and  of  William  Tack,  but  the  latter 
did  not  subscribe  again  j  it  waa  held  not  to  be 
a  oompHanee  with  the  act.  Sir  H.  Jeaaer  re. 
marked:  "The  natotak  coaetraotion  of  the 
words  of  the  act,  which  are  ia  the  future  tense, 
seems  to  be,  that  when  the  eignature  is  made 
or  acknowledged,  the  witneeses  shall  thm  aU 
test  it,  not  one  at  one  time  and  one  at  ano^er." 
In  Goods  of  Allen,  3  Cur.  331.  A  similar  de- 
cision was  given  under  the  same  circumstances. 
In  Goods  of  Simmonds,  3  Cur.  79*  And  the 
witnesses  must  actually  subscribe  in  the  pre* 
sence  of  eaeh  other,  an  acknowledgment  of  » 
eubscription  previously  made  not  being  within 
the  act.  Moore  v.  King,  3  Cur.  £43,  &  C,  31 
L.  O.  476.  On  the  8th  Auguat,  1842,  the  de. 
ceased  made  a  codicil  ia  the  peesence  of  hie 
sister,  Mrs.  Coape,  who  subscribed  her  name  aa 
a  witness  in  his  preeenee,  no  other  person 
being  present.  In  a  aabeeqneat  part  of  the 
day  the  deceased's  medical  attendant.  Sir  D^ 
Davies,  paid  him  a  visit,  on  which  occasion  the 
deceased  requested  Mrs.  Coape  to  give  him 
the  codicil,  and,  shewing  it  to  Sir  D.  Daviea, 
said,  "This  is  a  oodic'd  to  my  wiU,  signed  by 
myself  and  by  my  sister,  as  you  will  see  at  the 
bottom  of  the  |»per;  yon  will  oblige  me  if 
you  will  also  ado  your  signature,  two  wimesaea 
being  necessary.''  Sir  Dr  Davies  thereupon 
placed  the  paper  anon  a  oheet  of  drawers  by 
the  bedeide  of  the  deeeaaed  and  subscribed  his 
name,  Mrs.  Coape,  who  stood  beside  him,  say* 
ing,  pointing  to  her  name,  "There  ia  my  aigo 
natnte,  yon  see;  yon  had  better  pfaMe  yonis 
underaeoth.**    Fiobate  tvaa  vetoed. 
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The  statute  dedaree  that  no  fonn  of  atteeta- 
tton  shall  be  necessaiy,  the  object  evidently 
being  to  avoid  creating  the  additional  difficulty 
and  source  of  mistake  which  the  requisition  of 
one  particular  form  would  have  given  rise  to. 
It  is  hardly  necessary  to  say,  that  notwith- 
standing an  attestation  cbiuse  is  not  essential, 
it  ought  never  to  be  omitted.  If  there  be 
none,  or  being  one,  it  be  imperfect,  the  will 
tannot  be  proved,  at  least  in  the  Prerogative 
Court,  unless  the  witnesses  make  affidavit  of 
its  due  execution ;  and  if  any  lei^gth  of  time 
have  elapsed  between  the  execution  and  the 

Eroof,  they  may  not  be  easily  found,  or  may 
ave  forgotten  the  circumstances.  And  al- 
though where  the  witnesses  cannot  be  found, 
and  Uiere  is  no  opposition,  the  court  will  dis- 
pense with  the  affidavit,  (in  Goods  of  Luffman, 
5  No.  Ca.  183,)  yet  if  the^  be  forthcoming  the 
will  must  stand  or  fall  chiefly  upon  their  tesU- 
mony.  On  the  other  hand,  where  the  attesta- 
tion clause  is  perfect,  the  will  is  admitted  to 
proof,  as  a  matter  of  course,  unless  it  be  op- 
posed; and  even  then  very  strong  testimony 
will  be  required  to  invalidate  it.  Thus,  where 
one  witness  swore  that  the  will  was  dvlj  exe- 
cuted, and  the  other  (Stanley)  swore  positi 
the  signature  of  the  testator  was  neither  made 
nor  acknowledged  in  his  presence,  the  court 
upheld  the  will,  remarking  that  the  witness 
woose  evidence  went  to  invalidate  it  spoke 
from  recollection  two  years  and  a  half  after  the 
transaction ;  "  moreover,  there  is  the  evidence 
of  the  attestation  clause,  signed  by  Stanley, 
vouching  that  he  had  witnessed  the  signing  of 
the  will  by  the  testator,  by  the  fact  of  sub- 
scribing  his  name  to  the  clause,  and  to  the 
^ree  sheets  of  the  will :  I  have  his  act  against 
his  deed.  It  mast  be  evident  that  it  is  a 
matter  of  most  serious  consideration,  if  the 
rights  of  parties  are  to  depend  on  the  recollec- 
tion of  witnesses  at  any  distant  period  of  time.' 
Owe  V.  Garner,  3  Cur.  151 .  See  also  Blake  v. 
Knight^  3  Car.  647.  And  where  one  of  the 
witnesses  negatived  its  due  execution,  and  the 
other  could  remember  nothing  about  it,  there 
being  a  formal,  though  not  a  perfect  attesta-. 
turn  clause,  the  court,  although  with  some 
hesitation,  decreed  for  the  validity  of  the  will, 
conndering  the  circumstances  sufficient  to  raise 
the  presumption  that  all  was  rightly  done. 
Shield  V.  Shield,  4  No.  Ca.  647. 

The  attestation  clause  although  perfect,  will 
not  however  prevent  the  necessity  of  proving 
the  due  execution  of  the  wiU,  if  probate  be  op- 
posed, and  it  is  therefore  prudent  to  call  the 
witnesses'  attention  at  the  time  they  sub- 
scribe the  will  to  the  fact,  that  all  the  requisites 
stated  in  the  attestation  clause  have  been 
observed.  This  is  not  alwajrs  attended  to  in 
practice.  The  witnesses  are  frequently  informed 
merely  where  they  are  to  subscribe,  and  when 
they  are  unprofesuonal,  are  often  not  aware 
they  are  signing  their  names  to  any  statement 
of  their  own  at  all.  In  such  cases  it  is  not 
surprisinff  that  when  called  on,  perhaps  years 
afterwarctt,  to  depose  as  to  wiiat  took  place, 
they  should  recollect  nodiing  bat  that  they 


subscribed  the  irilL  But  if  the  sttestatkNi 
were  read  over  to  them,  and  it  were  pointod 
out  to  them  that  all  the  drcumstancee 
stated  in  it  had  taken  place ;  thpt  the  tsitator 
had  signed,  in  their  presence ;  that  they  were 
both  present  at  the  same  time;  and  that  tbajr 
subscribed  in  the  presence  of  the  testator  tsui 
of  each  other  ;~their  memory  would  probably 
retain  these  facts,  or  at  least  they  would  racol- 
lect  that  the  clause  was  read  to  them  before 
they  subscribed,  and  this  alone  would,  where 
the  witnesses  were  free  from  suspicion,  give  the 

ntest  possible  support  to  their  eigpatorcs. 
ould  also  be  a  useful  precaution  if  a  note 
were  made  by  the  solicitor  of  the  clause  haring 
been  so  explained. 

The  form  of  attestation  is  so  well  known, 
that  it  is  not  necessary  to  give  one  here.  It 
should  contain  a  statement  that  all  the  re- 

^uisites  of  the  act  had  been  complied  with,  in- 
luding  the  subscription  by  the  witnesses  in  the 
presence  of  each  other.  It  is  advisable  also  to 
state,  that  the  witnesses  subscribe  as  witnesses 
at  the  request  of  the  testator,  since  it  has  been 
held  with  respect  to  a  promissory  note,  that 
where  a  person  who  saw  the  note  signed  sab- 
scribed  nis  name  as  a  witness,  without  the 
knowledge  of  the  maker  of  the  note,  that  he 
was  not  an  an  attesting  witness  but  a  mere  vo- 
lunteer. M'Craw  v.  Gentry,  3  Gamp. 23^.  If 
there  be  anything  special  in  the  case,  as  if  the 
testator  be  blind  or  unable  to  read,  the  attesU- 
tion  should  include  a  statement  that  he  knew 
the  contents  of  the  will,  or  that  it  was  read  over 
to  him  previous  to  its  execution.  In  short, 
every  circumstance  necessary  to  support  the 
will  should  be  stated  in  the  attesting  claose. 

LAW  OF  LANDLORD  AND  TENANT. 


BBNT  NOT  RBCOVBRABLB  WHBRB  NUI9ASCE 
ALLOWED   TO    BXI8T. 

To  the  Editor  of  the  Legal  Observer, 
Sir,— The  profession  Ls  indebted  to  ypw 
correspondent,  J.  C.  W.,  for  the  report  which 
appeared  in  your  number  of  the  8th  instant,  of 
the  case  of  Reynolds  v.  Lwilang,  (p.  234,  anlc») 
and  the  accompanying  remarks ;  but  it  appears 
to  me  that  he  has  not  put  the  decision  in  ^oxi 
V.  Windsor  (t2  M.  &  W.  68)  upon  the  rigW 
ground,  and  as  the  point  is  one  of  great  prac- 
tical importance,  perhaps  you  will  allow  me 
room  for  a  few  remarks  upon  the  subjecL 

Your  correspondent  states  the  case  of  Afy* 
noWs  V,  Lucking  to  be  important  "  as  distffl- 
guishing  the  widei  difference  between  the  law  m 
cases  where  the  tenant  holds  by  wriit»  «»• 
tract  or  by  parol ;"  and  Mr.  Cooper  is  repoitcd 
to  have  argued  "that  Heir/  v.  '^ «<^ 'JV 
distinguished  from  the  present  case  (Bzf^^ 
V.  Lucking)  inasmuch  as  there  the  defenasnt 
held  under  a  written  contract,  and  mo^  °^\ 
presumed,  at  the.  time  of  entering  into  suc^ 
contract,  to  have  had  full  loiOwMgfi  o(  er^ 
circumstance,  and  might,  by  stipulation  in  the 
coQtnct»  or  at  least  he  had  it  in  his  power  to 
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do  wr,  phmde  agahut  bein([  compelled  to 
coBttBiie  in  pone86iO]i»  or  remain  liable  for  the 
rent  of  a  hooae  infested  like  the  present ;  whilst 
ihiR  present  defendant  had  no  such  advantaffe, 
^  contract,  or  rather  UiHmg,  being  simply  ov 
paroly  and  he  was,  therefore,  remitted  back 
and  protected  by  the  general  principle  of  law, 
m.,  that  he  so  became  the  tenant  of  this  pro- 
per^, under  an  implied  warranty  that  the 
oooae  was  kabitable,  free  from  the  nuisance 
edmphuned  of;  and  he  was  therefore  entitled  to 
hsTe  abenefidfd  occupation."  The  inference 
ndaed  is,  therefore,  that  where  the  contract  is 
in  writing  the  case  falls  within  Hart  ▼.  Wind' 
$or,  and  the  tenant  must  pay  rent  notwithstand< 
ing  the  nnisance ;  but  if  the  contract  is  parol 
omy,  the  tenant  is  liable  for  the  rent  for  so 
k>ng  only  as  he  has  a  beneficial  occupation  of 
the  premises. 

Now  I  conceive  tfiat  the  decision  in  Hart  v. 
Wimdnr  was  not  founded  on  the  circumstance 
of  the  contract  being  in  writing^  but  on  the 
contract  constituting  an  actual  demise  of  the 
premises.  In  deliyering  the  judgment  of  the 
eonrt,  F^ke,  B.,  states,  at  the  very  commence- 
ment,* "  The  declaration  is  not  for  use  or  occu- 
patiom,  bfut  on  an  agreement  in  the  nature  qf  a 
lease/*  and  that  theprincipal  argument  for  the 
phdi^ff  was,  "  Uiat  where  there  is  an  actual 
demise  of  Uie  unfurnished  fabric  of  a  specific 
messuage  for  a  term,  there  is  no  contract  implied 
by  law  on  the  part  of  the  lessor,  that  the  mes- 
suage was  at  the  dme  of  the  demise,  or  should 
be  at  the  commencement  of  the  term,  in  a 
reasonably  fit  and  proper  state  and  condition 
ior  habitation,  (that  is,  so  far  as  concerned  the 
fiibric,)  though  it  was  demised  and  let  for  the 
purpose  o£  unmediate  habitation,"  and  in  this 
aigument  the  court  concurred.  He  afterwards 
Bays,  "The  point  to  be  considered,  then,  is, 
whether  the  law  implies  any  contract  as  to  the 
condtilion  of  the  property  demised,  where  there 
is  a  lease  of  a  certain  ascertained  subiect." 
"  The.iiuestion  relates  to  a  case  of  actual  demise 
of  a  specific  tenement."  '"The  simple  ques- 
tion is,  what  is  the  implied  obligation  on  the 
part  of  the  landbrd  to  his  tenant,  under  a 
lease  of  a  house  for  years."  "It  appears, 
therefore,  to  us,  to  be  clear  upon  the  old  autho- 
ritaea,  Oiat  there  is  no  imphed  warranty  on  a 
lease  of  a  house,  or  of  land,  that  it  is  or  shall 
be  reasonably  fit  for  habitation  or  cultivation. 
The  implied  contract  relates  only  to  the  estate, 
not  to  rae  condition  of  the  property." 

It  appears  to  me,  therefore,  that  the  true  dis- 
tinction between  Hart  v.  ^aciior  and  JReynoMv 
r.Lmekisff  is,  that  the  former  was  an  action  for 
rest  reeonred  on  a  lease,  while  the  latter  was 
for  mse  emd  oeeupation  on  an  amement  only; 
and  that  the  former  caae  decioes,  that  where 
there  i«  an  actual  demise  the  tenant  is  liable  to 
the  rent,  notwithstanding  he  has  no  beneficial 
occnpatfon  of  the  premises,  and  the  latter  that, 
in  an  action  for  use  and  oeeupaOony  where 
flicre  i^  no  adoal  demise,  he  remains  liable  so 
haa  atdj  aa  the  beneficial  occupation  can  be 

*  12  Mee.  &  W.  83. 


The  distinction  is  rendered  the  more  im- 
portant in  consequence  of  the  recent  act  enact- 
mg,  that  every  lease  shall  be  by  deed ;  the  con- 
sequence being,  that  if  the  doctrine  in  Reynolds 
V.  hacking  be  established,  it  will  apply  to  every 
tenancy  by  parol  or  agreement  only. 

A.  B. 


PROVINCIAL  LAW  SOCIETIES. 

In  our  last  number  we  devoted  a  consider- 
able space  to  the  reports  made  by  the  several 
committees  of  tiie  Manchester  Law  Associa- 
tion, and  the  Provincial  Law  Societies'  Asso- 
ciation, and  we  extracted  the  statements  in  one 
of  the  speeches  rdating  to  the  progress  and. 
present  state  of  the  Metropolitan  and  Pro- 
vincial Law  Societies'  Association. 

These  Associations  are  of  so  much  importance, 
and  have  excited  so  much  interest  in  the  pro- 
fession, that  we  shall  make  some  further  exr 
tracts  from  the  principal  speeches  at  the  late 
anniversary  meeting  of  the  Manchester  Law 
Association,  held  on  the  13th  inst. 

Mr.  Joseph  Grace,  president  of  the  associa- 
tion, filled  the  chair.  On  his  right  were  Wil- 
liam Jenkinson,  Esq.,  Mayor  of  Salford;  Mr. 
Falcon,  of  Liverpool;  Mr.  Norris,  of  Liver- 
pool; Mr.  James  Crossley,  of  Manchester; 
Mr.  Snowball,  of  liverpool;  Mr.  John  Hope 
Shaw,  of  Leeds ;  Mr.  S.  Heelis,  Mr.  H.  B. 
Statham,  of  Liverpool,  &c.  On  the  chairman's 
left  were  John  Lord,  Esq.,  Mayor  of  Wigwi ; 
—  Bridson,  Esq.,  Mayor  of  Bolton;  £dw. 
Marsland,  Esq.,  Mayor  of  Stockport;  —  Bea^ 
mont,  Esq.,  Mayor  of  Warrington;  Mr. 
Thomas  Taylor,  honorary  secretary  of  the 
association;  Mr.  Morse,  of  Jamaica;  Mr. 
Vaughan,  &c.  The  vice-presidents  were  Mr. 
Charles  Gibson,  Town-Clerk  of  Salford,  and 
Mr.  J.  F.  Beever,  of  Salford.  Amount  other 
gentiemen  present  were  Messrs  .C.  Le^s,  Rich- 
ard M.  WhiUow,  Jas.  Street,  J.  H.  Hulme, 
E.  Herford,  N.  Earle,  William  Heron,  F.  Ro- 
binson, W.  8.  Rutter,  T.  P.  Bunting,  James 
Gill,  R.  B.  B.  Cobbett,  Frederick  Broadbent, 
T.  T.  Bellhouse,  &c. 

The  Chairman,  in  proposing  "The  Man- 
chester Law  Association,"  said,  that  though 
the  primary  object  of  their  association  was  to 
maintain  and  advance  their  own  rights,  privi- 
leges, and  interesto,  he  was  persuaded  that  the 
pnndpal  benefits  of  the  association  accrued  to 
the  public  at  large.  If  any  one  asked  him 
what  were  the  advantages  arising  from  the  as- 
sodation,  he  would  invite  him  into  that  room, 
and,  placing  him  in  an  elevated  position,  say, 
"  Circumspiee'*  "  See  how  a  large  number  of 
lawyers,  dbough  placed  in  constant  antagonism 
witn  each  other,  can  meet  and  sit  at  the  same 
table  with  the  greatest  good  humour,  manifest- 
ing to  each  ottor  the  most  sincere  fiiendslup." 
The  pleasuTO  was  their  own,  but  the  advantase 

reaulted  to  their  diento  and  the  public.    By 
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•Modatng  with  aich  otiier,  k^^  leentleKneii 
bjBcame  aowuated  wkk  4h«ir  ^several  and  tmmy 
.virtues,  abd  learaed  to  n^ioee  mstoal  coofr- 
dence ;  and  now*  wimi  any  diseeMion  «roM, 
the  practice  iMw^  by  frienmy  coirfeMBce  and 
the  fullefit  and  most  confidential  difideenres, 
to  endeanronr  to  stop  that  bad  blood  and  ex- 
pense which  were  the  natural  fruits  of  liti^- 
tion.    And  for  this,  attorneys  did  not  gat  paid 
They  were  only  paid  for  ffcftting  people  inta 
law,  but  received  nothing  for  the  greater  virtue 
«f  getting  them  imt  'of  it  again.    Indeed,  he 
might  89^  of  the  profetston,  that  "auffering  is 
the  badge  of  all  our  tribe.**    Look  at  the  con- 
fret  of  the  legislature  affecting  the  adminis- 
itvtlon  of  the  law;  and  he  wonld  defy  any  man 
to  say  that  the  associatiMi  had  ever  obstructed 
any  measure  ptaclicaUy  beneficial  to  the  pub- 
lie ;    but  on  the  contrary,  had  rendered  to 
every  such  measure  their  oest  assistance,  and 
many  such  mieasures  iiad,  indeed,  been  sug- 
nated  by  tliettisehres.    They  did  from  their 
hearts    detest,   abominate,    atod   abjure   dmt 
quackery  in  the  name  of  "law  reform,"  which 
consisted  in  the  exercise  of  his  powers  by 
cfreiy  empiric  in  parliament,  towards  a  sort  of 
Mthohcon,  or  *«  Every  man  his  own  lawyer." 
This  sort  of  tPsatttent  the  associatioa  vesitled, 
because  persuaded   that   the  doctors  would 
poison  their  patients  c  but  when  any  measure 
was  introduced  in  either  hoase  of  parliament, 
likely  to  be  beneficial  to  the  public,  they  had 
given  to  it  their  hearty  support.    Witness  their 
conduct  with  respect  to  die  County  Couuta 
Act.    They  got  nothing  out  of  that;  on  the 
contrary,  a  large  amount  of  "fees  due  and  ac* 
customed ''  were  taken  out  of  their  pockets  by 
it ;  but  they  bdieved  it  would  be  better  for 
the  public  to  have  a  lai^ge  amount  of  law,  even 
roughly  administered  as  it  was  in  those  courts, 
and  therefore  ihey  had  given  the  measure  their 
support,  as  they  should  every  other  which  they 
deemed  to  be  rea%  for  the  benefit  ^f  the  pub- 
lic. 
Mr 


Beanumt,  Mayor  of  Warrington,  was 

proud  to  belong  to  the  profession,  to  the  ad- 
vancement of  which  this  association  devoted 

its  energies.    Lord  Baoon  had  said  that  every 

man  owes  something  to  his  profession,  and 

some  lawyers  owed  to  their  profession  a  great 

deal ;  they  owed  to  it  independence  and  sta- 
tion, and  they  would  best  repay  that  obligation 

by  endeavouring   to  raise  a  profession    not 

meant  for  the  benefit  <rf  lawyers  only,  but  for 

that  of  the  public  ;  for  the  benefit  of  all,  the 

character  of  the  practitioners  who  were  to  ad- 

qainister  the  law  should  be  raised ;  thcv  should 

take  their  station  in  the  upper  ranks  of  society, 

and  be  conversant  with  the  most  influential 
ckuses,  because  by  that  means,  they  would  be 
most  likely  to  place  the  law  in  its  proper  posi- 
tion, and  preserve  it  from  its  bane--pettubg. 
ging  and  chicanery.  Lawyers  wofdd  best 
consult  the  public  interest  by  taking,  with 

regard  to  legislation^  thecoune  indicated  by , 

the  chairman.  It  was  not  change  that  was  {and  within  the  province  af  tfaeaa  two  eoaaaer*' 
dan^oM,  but  ill-considered  chan^^  TWf^ial  no  less  than  of  the  various  lawassow* 
woud  best  exercise  their  tme  vocation  by  vigi-l  <oi»— Ae  ^aw  of  -dabtor  -and  -creditor.   The 


knUgripaftdung  bE  the  msBSDras  ef  the  lep^ 
ktare,  which,  "often  sniMisting  Ihm  fmai 
who  know  aotiiiiig  of  lUr  pnelial  woridBsii, 
though  very  ftiie  in  tfaeoiy,  often  pnnddte 
very  daagwona  or  otlerly  vsriess  in  fnctieSi 

Mr.  H.  H.  StMikaw^  of  Liveryeol,  fnpmi 
"  The  MeCropotttsn  and  Preriaddijnr  Am^ 
ciation,"  which  was  responded  to  b^  Mr.  Sitv, 
oi  Leeds,  whose  speedh  we  qootod  fullf  lait 
week. 

Mr.  Jantes  Street,  proposed  "  Tkt  Prenndsi 
Law  Societies*  Assocntion,"  windh  he«dd  wa 
composed  of  various  local  socifitieB  throu^^ 
the  Country*  having  one  coamon  place  ofise^ 
ing»  and  where  the  interests  of  theprofenioaift 
oommon  were  discussed  and  oonadoei 
Through  the  medium  of  this  associatimii  ana 
they  met  in  that  room  last  year,  an  olijectof 
considerable  importance  to  the  profnnon  it 
lai^  had  been  obtuned,— ^e  formi^opiif  the 
metropolitan  and  provindal  assoastiofe.  It 
was  not  the  character  of  professioDal  men  to 
fail  in  gratitude,  and  be  trusted,  tfaenf«e»  ^ 
the^  would  continue  to  support  tfaatasaodstioa 
which  had  given  birtii  to  so  fine  and  Tigenm 
an  offspring  as  the  larger  associatioa. 

Mr.  Fttieon,  presidont  of  the  lirerpool  Lea 
Association,  in  acknowledging  theloKts  n 
ee-^^feto  member  of  the  prorincial  oKbdatiiin, 
described  the  earlier  effints  and  opentkas  <tf 
the  Liverpool  Society  as  entian^  confiiied  to  da 
collection  of  a  law  Ubrary;  but,  stimnlated  by 
the  larger  sphere  of  operations  of  tlie  Maa- 
chester  association,  they  idso  enkrged  tbar 
aima  and  objects,  and  tfau  change  led  to  a  o«- 
nection  between  the  two  assodatieas,  which  la 
thought  neither  had  any  reason  to  iegw<« 
From  this  joint  action,  and  saaiilar  eiaiBi' 
stances  of  -other  infliiential  societies  in  ^ 
north,  particularly  those  of  Leeds  aadlinodni 
tbey  were  ail  drawn  into  one  focus,  »Bdthoi 
formed  one  united  association.  Fmt,  iBdm- 
duah  formed  themselves  into  local  8ode&^» 
and  then  these  mated  togetkcor  to  constitiiti  me 
provincial  association,  from  which  had  tpt^ 
the  larger  one  representing  the  profteM 
throughout  the  kingdoaa. 

After  mmj  other  speeches  in  honour  of  toe 
several  praicipal  guests  who  were  present, 

Mr.  Lordf  mayor  of  Wigan,  responded,  a- 
pressing  his  great  regard  for  the  profesBcnts 
which  for  35  years  he  bad  had  tbehoDOiff  ts 
belong ;  and  he  believed  that  these  assodstioM 
were  of  great  benefit  to  the  public,  when  bwd 
on  considesations  auoh  as  Mr.  Shaw  bad  so 
aMy  set  forth.  No  man  at  ail  acqjitainted  wn 
the  law  of  Kngkmd,  but  muat  f eel  tiist  ^ 
legislature,  in  our  receat  legislation,  mvi 
Deeded  the  aid  and  aiq^^eatioii  of  those  Mff 
infonaed  and  with  more  eaperisBce  d  t» 
working  of  laws  than  tbaaMtdvoou 

Mr.  F.  RMntm,  ia  proposing  "  The  Man- 
tbaster  Chamber  of  Connncvca,  and  tin  Mo* 
Chester  Goanscrcial  Assoeiatioii,"  wekendtt 
dne  <aiibject  of  interest  to  Ihewdnle  easi^t 
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of  that  }kw  iimnmeiitly  demanded  tlifr 
attention  of  these  bodies  and  of  the  pubfic^  a» 
mm  evinced  by  die  fact  that  upwards  of  60 
sifflioits  a-year  were  lost  in  bad  debts  I  The 
Jhnes  had  emphaticaDy  callied  the  law  of  debtor 
lad  <7editor  "the  onestion  of  the  day;"  and 
he  Aonght  it  coold  not  much  longer  escape 
that  share  of  the  public  attention  which  its  im- 
portance demanded.  Perilaps  lawyers  were  not 
tlways  the  best  law  reformers ;  at  all  events, 
Ibongh  soveral  recent  acts  had  passed  to  alter, 
amend,  and  explain  the  law  of  debtor  and 
orediUiir,  still  no  law  on  the  statute  book  was 
fidt  by  commercial  men  to  be  in  a  state  of 
greater  confusion,  or  more  unsatisfactory. 
ITiere  was  a  society  in  London  for  the  reforma- 
tion of  the  law  of  bankrupts  and  insolvents,  and 
it  would  be  desirable  to  form  societies  in  this 
district  to  co-operate  with.  it.  The  theory  of 
the  law  of  debtor  and  creditor  he  took  to  be 
very  simple.  It  was,  that  where  a  person  was 
unable  to  discharge  bis  liabilities  in  full,  the 
most  should  be  made  of  his  estate,  and  the 

Eroceeds  should  be  equally  divided  amongst 
is  creators.  If  honest,  he  should  get  a  re- 
lease; if  fraudulent,  he  should  be  punished. 
The  diflEiculty  was  in  carrying  out  the  practical 
details  of  this  principle ;  and,  by  the  union  of 
such  associations  as  the  Manchester  Chamber 
of  Ckmimerce,  the  Commercial  Association,  and 
the  Manchester  Law  Association,  much  good 
might  be  effected.  He  thought  it  was  for  the 
commercial  bodies  to  take  toe  initiative,  and 
he  was  sure  the  law  associations  would  aid 
them  to  remedy  a  state  of  the  law  which  all 
admitted  to  be  most  disgraceful. 

Mr.  R,  B.  Cobbett,  in  proposing  "The 
Committee  of  the  Manchester  Law  Associa- 
tion,'' said,  if  thev  had  not  done  all  they  might, 
ft  was,  he  thought,  because  they  had  not  re- 
ceived all  the  support  from  the  members  gene- 
raSy  to  wiiich  they  were  entitled.    There  had 


The  Cftotfimm,  in  giving  ^The  Bto  of  Bug 
land,*'  said  the  association  had  no  jealousy  o^ 
or  antagonism  towards,  that  branch  of  the  pro^ 
fession;  however  they  might  disapprove  of  the 
system  of  giving  offices  of  honour  and  emolu- 
ment to  young  men  who  had  scarcely  digested 
their  forensic  mutton.  But  from,  the  bar  were 
taken  those  men  of  independence  and  incor- 
ruptibility, who  were  the  admiration  of  the 
worlds— the  judges  of  the  land;  and  it  waa 
therefore  their  duty,  on  all  festive  occasions, 
didy  to  honour  "The  Bar  of  England." 

Mr.  Charles  Gibson,  town-clerk  of  Salford; 
and  a  vice-president,  in  giving  "The  president 
of  the  evenmg,"  said  that  Mr.  Grave  had  been 
raised  to  the  high  position  of  president  of  the 
association,  later  than  a  man  of  his  talent  had' 
a  right  to  expect,  but  still  while  comparativelv 
a  young  man ;  and  that  by  virtue  of  his  higrk 
talent,  deep  and  extensive  legal  knowledge,  and 
above  all,  by  his  universally  admitted  integrity. 

The  Chamaan^  in  acknowledging  the  com^ 
pliment,  said  it  was  one  of  the  highest  distinc- 
tions of  his  life  to  be  placed  at  the  head  of  an 
association  which,  with  some  five  or  six  excep- 
tions, (men  of  unb^mished  honour, but  of  "can- 
tankerous" spirit)  numbered  amongst  its  mem- 
bers every  man  of  respectability  in  the  pro- 
fession in  this  and  surrounding  towns.  Since 
the  more  intimate  connection  which  this  asso« 
ciation  bad  given  him  with  his  professional 
brethren,  he  had  cdnducted  his  business  more 
pleasantiy  and  more  advantageously  to  his 
clients;  for  he  could  go  to  a  professional 
brother,  and  confidently  disclose  to  him  thd 
whole  of  his  case,  ajad  receive  from  him.  an 
equally  confidential  communication,  and  they 
could  thus  settle  differences  which  it  would  be 
utterly  imnossibte  to  do,  if  members  of  the  pro* 
fession  did  not  constantly  meet  in  friendly  in- 
tercourse in  the  society's  rooms.  He  did  not 
at  all  exalt  the  advantages  of  the  association^ 


not  been  the  same  rage  for  what  were  called  |  when  he  said  that  the  pleasure  was  for  its  mem* 
**  law  reforms  "  last  year,  but  the  report  showed ;  hers,  the  advantage  for  their  clients. 
the  committee's  continued  and  unfailing  atten- 1  Mr.  N,  Earle,  in  proposing  "  The  Vice- 
tion,  from  dav  to  day,  to  the  interests  of  the  j  Presidents,"  adverted  to  a  branch  of  practice 
society  and  tne  profession ;  which  must  have  springing  up,  which  was  not  only  remunera- 
entaHed  on  them  greater  labour  and  sacrifices  '  tive,  but  highly  honourable  to  the  profesuon. 
than  any  efforts,  however  energetic,  in  refer-  '■  He  meant  where  a  client  consulted  his  solicitor^ 
cnce  to  particular  acts  of  legislation. 


'ttie  Ckaimum  next  gave  the  health  of  "The 
Honorary  Secretary,"  who  was  emphatically  the 
association, — ^the  pilot  guiding  them  through 
every  storm,  directing  them  to  every  question 
legiiiring  consideration ;  ever  at  his  post,  most 
di^ent  ^nd  assiduous  in  giving  his  best 
services;  and,  by  his  courtesy,  good*  feeling, 
9nd  attention  to  the  interests  of  the  association 
and  of  the  public  at  large,  he  had  enabled  the 
association  to  render  great  service  to  the  com- 
mmuty. 

Mr.  'Thomas  Taylor,  (of  the  firm  of  Rowley 
and  Taylor,)  the  honorary  secretary,  in  ackoow- 
fedKgitig  the  toast,  said  he  had  seen  the  society, 
vear  after  year,  for  nine  years,  increasing  regu- 
mAf  in  utility  and  importance,,  and  if  any 
eoKftions  of  his  had  in  any  way  contributed  to 
liSmp  It  5va8  to  him  a  satisfactory  and  aufUcient 
IMilUll« 


in  confidence,  on  matters  of  the  most  delicate 
consideration,  and  of  great  personal  import- 
ance :  difficulties  which  could  not  be  disclosed 
to  others,  family  differences,  &c.  j  and  he  uiged 
the  importance  of  attorneys  encouraging  this 
branch  of  their  practice,  by  being  at  all  times 
ready  to  give  their  best,  most  honest,  and  up- 
right advice  to  the  clients  who  thus  entrusted 
them  confidentially. 

Mr.  J.  F.  Beever,  (of  Beever  and  Darwell,) 
one  of  the  vice-presidents>  in  acknowledging 
the  toast,  sud  it  Wt  often  been  to  him  a  matter 
of  surprise  and  re^^,  that  while  there  existed 
in  Manchester  a  "  Commercial  Clerks'  Aasa- 
ciation,"  there  was  no  "  Lawyers*  Clerks'  As- 
sociation"  la  London*,  there  was  "The 
United  Law  Clerks*  Society/'  which,  by  a 
smaB  monthly  contribution*  aided  by  the  dohS"* 
tions  of  the  profession,  had  for  many  years 
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Pravmeiai  Imm  Sodetieg.^QMaHom  at  the  'EstammaUnk, 


sucoessfuUv  carried  out  its  benevolent  objects* 
The  book-keeping,  accountiog,  collecting,  en- 
grossing, and  copying  clerks  of  attorneys,  i^ere 
a  numerous  and  intelligent  body,  including 
men  of  tried  and  sterling  integrity,  of  un- 
wearied application,  and  of  considerable  attain- 
ments,— men  fully  compistent  to  organise  and 
carry  out  such  an  association.  He  was  sure 
tiie  aid  of  the  profession  here  would  not  be  less 
liberal  than  that  of  their  London  brethren ; 
that  their  committee-room  would  be  open  to 
the  gratuitous  use  of  the  committee  of  such  a 
society;  that  they  should  be  happy  to  see  its 
prineiial  olSotrs  on  occasions  like  the  present ; 
and  that  tbtur  own  president  and  secretary 
would  feel  honoured  by  invitations  to  the  an- 
nual dinners  of  the  Clerks'  Societv.  He  hoped 
what  he  had  said  might  lead  to  the  establish- 
ment of  such  a  society  in  Manchester,  to  relieve 
the  superannuated  and  sick,  the  fatherless  and 
the  widow. 


QUESTIONS  AT  THE  EXAMINATION. 

HUary  Term,  1848. 
I.  Prbliminaby. 

WImm,  and  with  whom,  did  you  serve  your 
ekrkahip  ? 

Slate  the  particular  branch  or  branches  of 
the  law  to  which  you  have  principally  applied 
yourself  during  your  clerkship. 

Mention  some  of  the  principal  law  books 
which  you  have  read  and  studied. 

Have  you  attended  any  and  what  law  lec- 
tures? 

II.    Common    and    Statuts    Law,    and 
Practice  op  thb  Courts. 

What  do  you  understand  by  the  words 
^Common  Law?" 

How  long  does  a  writ  of  summons  remain  in 
force,  how  may  it  be  continued,  and  on  what 
daya  and  at  what  hours  can  it  be  served  ? 

Where  must  a  writ  of  summons  be  served  on 
a  defendant  ? 

If  it  be  impossible  to  serve  a  defendant  per- 
sonally with  a  writ  of  summons,  how  must  you 
proceed  i 

Explain  an  appearance  according  to  the 
statute. 

What  proceedings  are  necessary  to  render  a 
coflpovit  a  valid  instrument  ? 

How  is  the  action  of  ejectment  commenced, 
and  is  an  equitable  title  sufficient  to  found  this 
action? 

How  is  a  distress  made  for  rent  ? 

In  case  of  a  plea  in  abatement  on  the  ground 
of  the  nonjoinder  of  a  necessary  party,  what  is 
a  necessary  accompaniment  to  such  plea  in 
ordinary  cases,  and  what  is  the  effect  of  the 
absence  thereof? 

What  step  must  a  defendant  take  to  avoid 
the  payment  of  costs,  when  a  debt  has  been  re- 
covered against  him  in  one  of  the  superior 
'^oourts,  for  ue  recovery  of  which  a  fklaint  might 


have  been  entered  in  a  County  Cooit  under  the 
recent  act  ? 

When  that  step  has  been  taken,  is  the  plain- 
tiff concluded,  or  can  he  nuse  the  questkm  tor 
Timent  before  the  court  ? 
ow  should  a  sheriff  proceed  if,  after  hanng 
levied  an  execution,  a  notice  be  served  upon 
him  that  the  goods  belong  to  another? 

Within  what  period  must  execution  be  sued 
out  after  judgment  is  signed,— and  how  is  tb 
judgment  revived  after  the  stipulated  period  hu 
elapsed  ? 

What  is  now  necessary  to  charge  the  real 
estate  of  a  party  with  a  judgment  wfakb  baa 
been  recovered  against  him  ? 

What  is  an  attachment  ?— Name  some  of  the 
cases  in  which  the  court  will  grant  an  attacb- 
ment. 

III.  Convkyancino. 

What  is  an  equity  of  redemption  ? 

Is  a  mortgagor  ever,  and  when,  barred  of  his 
equity  of  redemption,  and  what  circumfitancea 
preserve  his  right  ? 

If  mortgage  money  be  not  pwd  at  the  time 
appointed,  what  are  the  remedies  of  the  mort- 
gagee? 

Can  copyhold  estates  be  entailed  ?— and  by 
what  means  ? 

How  are  copyhold  estates  usually  alienated? 

How  is  an  estate  in  coparcenary  created?— 
and  what  persons  are  usually  coparceners? 

Are  fee  simple  estates,  in  the  hands  of  uie 
heir  or  devisee,  liable  to  any,  and  what  debts 
of  the  intestate  or  testator  ? 

By  what  words  may  estates  in  tail  nule,— 
in  tail  general,— and  in  tail  sjiecial  be  aptly 
created? 

Is  there  any,  and  what  difference  between  an 
estate  in  jointure  and  an  estate  in  dower?— 
State  how  they  are  respectively  created. 

A.,  by  bargain  and  sale,  conveys  afeesbple 
estate  to  B.  and  his  heirs^  to  the  use  of  C.  and 
his  heirs, — what  estates,  legal  or  eqxutable  do 
JB.  and  C.  respectively  take  ? 

A,,  under  a  power,  appoints  a  fee  simple 
esUte  to  B.  and  his  heirs,  to  the  use  of  C.  and 
his  heirs.  What  estates,  legal  or  equitable,  do 
B.  and  C.  respectively  take  ? 

An  estate  is  conveyed  to  the  use  of  J.  for  the 
life  of  B.,  and  after  B.'s  death,  to  the  use  of 
the  heirs  of  the  body  of  A.  What  estate  does 
il.  take  ? 

An  estate  is  limited  to  A,  for  life ;  remamder 
to  trustees  to  preserve  contingent  remainders ; 
remainder  to  the  children  of  A.  as  he  sbau 
appoint;  in  default  of  appointment  to  ^.  and 
the  heirs  male  of  his  boay ; — remainder  to  C. 
in  fee.  A.  has  no  children.  Can  A.  and  B. 
make  a  marketable  title  of  the  property  to  a 
purchaser,  and  if  so,  by  what  assurances  ? 

What  formality  is  necessary  to  thevaHdity 
of  a  will  of  real  estate,  and  is  there  any  vA 
what  distinction  in  this  respect,  between  a  wiH 
of  real  and  of  personal  estate  ? 

A,  dies  intestate  seised  in  fee  sim|de,  I>*^ 
one  daughter  (B.),  a  son  by  a  deoessed 
daughter  (C),  a  son  and  a  daughter  by  ade- 
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diiB|(li|er.  (D.)»  a  daughter  byta.de* 
•on  (E.)f  and   two    daughters  .by  a 
d  daoghter  (F.)— To  whom  will  A.'u 
descend? 


IV.    BamTT  AND  Practicb  of   ths 

CoUBT». 


.  I  some  of  die  prineipal  cases  in  which 
ralief  is  to  be  obtained  tkrough  a  court  of 
equily. 

Ib  which  of  thase'Cases  can  relief  be  obtained 
r  through  a  oonrt  of  equity  ? 

XlSt  painciple  upon  wluch  assets  are 
mnnrhalUid  by  a  conrt  of  equity. 
^  State  tin  cases  in  whkh  it  is  peculiarly  ad- 
visable to  administer  th*  estate  of  a  deceased 
person  under  a  deene  of  a  court  of  equity,  and 
the  effect  of  a  decree  for  that  purpose  with  re- 
ference to  tiiese  esses. 

Does  the  circumstance  of  a  person  hav- 
iag  proved  his  debt  under  a  decree  in  any 
my,  and  how,  affect  his  right  to  interest  on 
his  debt? 

Slate  the  principle  upon  which  the  Statute 
of  Limitations  cannot  be  pleaded  by  a  trustee 
in  bar  to  the  cUdm  of  his  cestui  que  trust, 

Rzplain  the  diflhrenee.  between  the  nature 
of  the  relief  obtained  by  mortgage  creditors 
through  the  medium  of  a  court  of  equity  and 
Oirongh  that  of  a  court  of  law. 

State  the  general  rule  as  to  parties  to  a  suit 
and  whether  it  is  relaxed  in  any,  and  what 
cases,  and  for  what  reason. 

In  what  case  is  sendee  of  a  subpoena  on  a 
defendant  resident  out  of  the  jurisdiction 
effisctual  for  the  purposes  of  the  suit,— and 
what  is  the  prelimmary  course  to  be  adopted  in 
nspectto  such  service,  as  distioguishea  from 
the  service  of  a  subpoena  within  the  juris- 
diction? 

In  what  cases  is  it  advisable  for  the  defend- 
ant's sohcitor  to  peruse  and  consider  the  effect 
of  the  bill  immediately  upon  entering  appear- 
anee,  without  waiting  for  the  office  copy,  and 
lor  what  reason  ? 

If  one  of  several  parties,  plaintiffs  or  defend- 
ants respectively  to  a  suit  dies  pendente  lite,  in 
what  cases  is  it  necessary  to  bring  his  repre- 
•sntatives  before  the  court,^and  how  is  it 
sSKted? 

In  what  cases  is  it  necessary  to  resort  to  a 
co>nrt  of  eauitv  in  support  of  a  right  which  can 
lie  eitablisnea  only  through  a  court  of  law? 

In  the  case  of  a  suit  for  the  administration 
of  the  estate  of  a  deceasec^person  who  has  left 
children  entitled  to  legacies  or  to  the  surplus 
of  tho  estate,  at  what  stage  of  the  suit,  ana  in 
what  state  of  the  proceedings,  can  an  order  be 
obtsnied  for  the  allowance  of  maintenance  to 
thediildien? 

In  the  case  of  an  infant  entitled  to  a  fund  in 
court,  and  having  a  father  living,  what  are  the 
circumstances  under  which  the  court  will  order 
m  allowance  out  of  the  ino<naM  for  the  main- 
tananrn  of  the  infent  ?  .    . 

.    What  is  the  £stincti«ii  between  a  bill  for 
^•covwy  and  reUef  and  a  biU  for  discovery 


only,  and  in  what  respect  do  the  prpiceedingB  on 
the  two  bills  differ? 

V.  Bankruptcy,  AND  Practicb  or  the 

Courts. 

What  description  of  tnders  are  now  liable  to 
the  Bankrupt  Laws  ? 

Under  what  circumstances  can  a  trader  re- 
siding out  of  England,  but  who  buys  and  sells 
in  England,  be  made  a  bankropt  ? 

What  is  the  amount  of  debt  in  respect  of 
which  a  single  creditor  can  petition  to  make  a 
debtor  a  bankrupt?  and  what  must  be  the 
amount  of  debts  when  two  or  three  or  more 
creditors  are  the  petitioners  ?  and  under  what 
statute  prescribed  ? 

Are  sliens  entitled  to  be  petitioning  creditors, 
and  liable  to  be  made  bankrupts  ?---State  the 
law  on  these  points,  and  the  different  circum- 
stances of  alienage  involved  in  it. 

Is  there  any,  and  what  limit,  after  an  act  of 
bankruptcy  committed,  for  issuing  the  fiat,  and 
by  what  statute  ? 

Describe  the  mode  of  proceeding  to  make  a 
debtor  a  bankrupt. 

What  is  the  distinction  in  the  proceedings  in 
the  event  of  the  bankrupt  dying  Wore  or  after 
the  adjudication  ? 

How  are  debts  proved  under  a  fiat,  and 
when  may  a  claim  be  entered  instead  of  a 
proof? 

Describe  the  respective  rights  and  liabilities 
of  the  assignees  in  regard  to  leasehold  property 
held  by  the  bankrupt,  and  of  the  lessor  of  sucn 
property. 

With  whom  does  the  granting  of  a  certificate 
of  the  bankrupt  now  rest,  and  what  is  the 
effect  of  the  certificate? 

What  proceedings  must  be  taken  by  the  as- 
signees  before  commencing  a  suit,  or  referring 
to  arbitration  or  compromising  any  matter  re- 
lating to  the  bankrupt's  estate  ? 
.  If  a  creditor  holding  a  legsl  mortgage  is  ap- 
prehensive his  secunty  is  insufficient,  what 
course  must  he  adopt  to  entitle  him  to  prove 
for  the  deficiency  ? 

Is  a  trader  entiUed  to  any,  and  what  notice 
of  the  adjudication,  and  to  any,  and  what  time 
to  dispute  the  same  ? 

Is  there  any  preference,  and  to  what  extent, 
over  the  other  creditors,  allowed  to  a  landlord 
for  rent  ? 

Describe  some  leading  distinctions  between 
the  law  rdating  to  bankruptcy  and  insol- 
vency. 

VI.  Criminal  Law  and  Procbbdinqs  bb- 

FORB  MaOISTBATBS. 

State  the  mode  of  proceeding  to  obtain  the 
liberation  of  a  person  unpn^rty  restrained  of 
his  hberty. 

Why  is  it  necessary  in  some  cases  te  indict 
for  an  assault,  instead  of  bringing  an  action  ? 

In  what  cases   are  magistrates   prevented 
from  proceeding  to  enforce  payment  of  chweh 
rates? 
^    In  an  indictment  for  libel  against  the  pco« 
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ptiOor  of  ft  iwmpiyn^  whdb  mfaioB  !•  m. 
quired  to  fix  his  respNonsibilitf  f 

What  are  the  leq^tes  in  an  indictment  for 
pmoryf 

What  are  the  material'  points  of  evidence  in 
a&. indictment  for  perjury  ? 

State  genendly  the  legal  definition  of  con- 
^uiaqr.. 

In  what  cases 


_  w— ^»  can  one  person  only  be  in- 
dicted for  a  Qonspiiacyf  and  what  averment  is 
leo^ced? 

What  is  the  usual  course  adopted  in  practice 
to  secure  the  attendance  of  witnesses  in  crimi- 
nal cases? 

What  is  the  penalty  for  non-attendance  of 
witnesses  in  such  cases  ? 

In  what  cases  can  the  deposition  of  witnesses 
taken  upon  oath  before  magistrates  or  coxx>ner8 
be  used  as  evidence  upjon  the  trial  of  prisoners  ? 

What  are  the  matmal  and  necessaiy  points 
of  evidence  against  a  bankrupt  for  not  sur- 
aeodering? 

What  are  the  material  and  necessary  points 
of  evidence  against  a  bankrupt  for  not  discover- 
inghis  property  ? 

What  is  the  mode  of  proceeding  against  a 
banker  or  agent  for  applying  to  his  own  use 
money  or  securities  intrusted  to  him  for  a  spe- 
cific  puipose  ? 

What  are  the  material  and  necessary  points 
on  which  evidence  is  required  in  such  pro- 
ceedings? 

NOTES  OF  THE  WEEK. 

arVTINOa  A.FT«R  TBRM.r— abiueabs. 
AiiL  die  comts  of  law  have  announced  thdr 
intention  of  holding  Sittings  in  Banco  after 
Teim^  for  the  purpose  of  disposing  of  arrears. 
The  Court  of  Queen's  Bench  will  sit  on 
Tuesday,  the  1st  of  Febniary,  and  the  three 
foBowing  days,  and  on  Tuesday,  the  8th  Feb- 
maiy,  and  the  four  following  days.  There  will 
also  be  a  sitting  of  that  court  on  Satuiday,  the 
26tfi  February,  only  for  liie  purpose  of  givbg 
judgment  in  cases  previotujy  argued.  The 
afHer-Tcrm  Sittii^s  of  the  Court  of  Ex- 
ciieqaer  in  Banc  will  commonce  on  Saturday, 
the  5th  February,  and  continue  during  the 
whole  of  the  following  week. 


for  the  tsmpvata^andi  forbMring  < 
hibited  by  him  under  great  pravocstion.  to 
of  the  reports  states  that  the  lenvBd  Rmmbr 
was  affected  even  to  tears.  Surdytheinn  of 
CaHifrofiriiich.ME.Dttuilyis  ainaaba>*^ 
Middle  Temple  wr  balteve—shonld  interfere, 
and  investigate  a  mattec  calculated  to  lefleckao 
much  discredit  on  theBac 

THS  GBOWN  PAPBA  UK  XH«  QUBBN's  WICH. 

The  alterations  in  certain  brsncbes«f  tk  Imp^ 
and  especially  in  the  Law  of  Setdement,  W 
tended  to  swell  the  Cn>wn  Paper  in  the  Qomd's 
Bendi  to  an  unusual  magnitude^   Oathsfiat 
day  of  the  present  Term  this- paper  eoataned  a 
list  of  nearly  eighty  cases,  which  has  been  re- 
duced during  the  Term  only  by  twenty  oies, 
so  that  there  remains  an  amar  of  nearif  dzty 
eases.   The  court,  with  a  pnassworthyinteiiiBB 
of  mitigating  the  inconvenience  arisiiig  from 
such  a  state  of  things,  pos^Kmed  the  heariog  of 
all  settlement  caaes^  and  selected  casoi  of  imb- 
damus  and  those  in  wiudi  oonvictioiii  were 
brought  before  them,  as  being  of  a  more  prese- 
ing  nature,  and  involving  questionfi  in  irbich 
the  general  public  were  more  extensiTely  md 
directly  conoemed.    The  course  nov  adopted 
of  deliberately  selecting  a  particular  daaa  of 
cases  and  taking  them  out  of  their  order,  how^ 
ever  well  intended,  is  liable  to  many  objectioDa, 
and  can  scarcely  foil  to  produce  instueoi  af 
individual  inconvemeoce  and  hardahip. 


THE   BBNCH   AND   THE    BAR. 

The  local  papenr  circulating,  in  Hull  and  its 
neighbourhood  oontalD^  addnssaes  from  the 
mayor  and  magistrates  of  the  borough,  and 
homamenl  solkatora  pmctising  in  the  borough 
court,  to  t  C.  Granger,  Esq.,  the  ttewiy-^- 
poin1«d  Recorder  of  the  borough,  in  reference 
to  what  they  denounce  as  "  a  wanton  and  un- 
9nMFii]nd.atlack"  made  im  the  kainad  ^bbOa- 
man  during  the  Sessions,  by  Mr.  Dearaljp^  a 
inemtteroPflteBarpiaciuiBg^at  the  SessioBs 


TheaddresMs  warmly  commend  the  Recorder  | coming  excess 


THE   CHIEF  JUSTICE   OF    HONO  KOffO. 

The  latest  accounts  from  China  bring  the 

very  painfol  intelligence  that  tlie  Govecnor,  Sr 

John  Davis,  had,  at  the  inatance  of  Bari  (ka^ 

instituted  an  investigation  into  certain  dustea 

of  intemperance  made  against  Mr.  Huhne,the 

Chief  Justice.    The  local  press  more  than  ia- 

smuates  that  the  charges  have  originated  ift 

vindictive  feelings,  and  have  excited  sapBMf 

feelings  of  public  indignation.     We  may  be 

permitted  to  express  our  strong  aonviction  and 

eainest  hope  thai  those  diargea  wall  tom  oat 

to  be  totally  unfouhded.     Mr.  Hvfane  was 

called  to  the  Bar  so  far  back  aa  the  year  1829, 

and  was  assodated  with  the  late  Mr.  J.  Chii^ 

in  editingtha  valuable  GoUocaio&  of  atatntfis  of 

practical  utility.     Mr.  Hulme  was  appmnaid 

Chief  Justice  at  Hong  Song,  we  believe,  in 

1843,  and  was  esteemed  by  his  contemporarisa 

for  his  maBf  aaaiable  yalitiaa.     Hioaa  who 

knew  him  best  in  this  couolrfdeaatiba  hiflbfli 

a  person  exempbry  rn  all  Ins-  pffrnto  loJUlmBi 

land  most  unlikely  to  BOt  into  liaMla  ef  unb^- 


Aiianuya  to  b§  Admited.  ^l9 

ATTORNEYS  TO  BS  ADMITT&D^ 
Saster  Ttrm,  1848.' 

Clerks' Names  and  Residences,  Ts  wkom  Artieied,  Assifmd,  ^e. 
ADis,  Tliomas  Charles,  6,  VwA  HiH  Yillas,  Cl^ 

l»m Henrj  B.  Wedlaire,  KiDG^Vbancb-walk 

Arnold^  George,  S8»  Southampton-buildings ;  Ton-  Wilham  Oorfaam,  Tonbndge 

[  kaidg^            John  Carnell,  Tonbridge 

Aria,  Henrj,  95,  LinoolnVhiB-fields             •        .  T.  H.  Viokaj,  Lincoln's-inn-fielda 
Andrew,  Richard  Thomas  Smith,  Chorlton-apon- 

MedJock         .......  John  Sterenaon,  Manchester 

Adams,  Alfred,  24,  Dover-atreet,  Rccarfillj  •        •  WiHiam  Batty,  Charles-street 
Bojs,    Alfred    Wiffiam,   SI,  Kndiley-road,    St. 

John'^Wood                  .        .                        .  W.  W.  Djus;,  Liocohfa-inn-fielda 
fiaitlett,  C.  Leftwieh  Oldfield,  25,  PrinceVstreet, 

Upper  Stamford-street ;  I^mbeth;  Charmin- 

Bter ;  and  Sutton  Mimtis  .        .J*  Stone,  Dorchester 

Bsmtt,  John  William,  8,  Great  CoUege^treet,  Jamea  Waldron,  Wiyeliscombe 

Westminster  -,  and  Taunton    .        .        .        .  C.  Ftosoos,  Temple-ehambert 
Boame,  James  Samuel,  S,  Wells-street,  Gray's- 

inn-road  ;  and  DudW            .                •        .  J.  G.  Bourne,  Dudley 

Buzthell,  William,  34,  Gordon-square           .        .  WilHam  Burchell,  Red-Iion-square 

Besdham,    Braylesford    Harxy,   Kimbohon  and  G.  Archer,  Ely 

Howard-street J.  Beedham,  Kimbolton 

Bvton,  George  Heniy,  6,  Bloomlield-terrace         .  D.  S.  Boclcett,  Lincoln's-inn-fi^lds 

Bridger,F^fnirdKynttston,  60,  Torrington-«qnare;  £•  Bridger,  London-wall 

Winchester  ;  and  Finsbury-circus  .        .        .  C.  Bridger,  Winchester 
Blown,  Washington  Hamilton,  54,  George-street, 

^    '  n-square F.  Barnes,  Windiester 


Boxallp  Edwin,  is;  'Soiey-tetrace ;  and  Holfoid-     S.  B.  Lamb,  Reading 

sfmn W.  Hallowea,  Bedford-row 

Broogbtoo,  Robert,  6,  Falcon-sqaare ;  and  York-     F.  Broaghton,  Falcon-square 

place,  City-road J.  Crick,  Maldon 

Rail,  John   Williams,  8,  Strmond's-inn  ;  Gitltng-     J.  Slade,  Yeovil 

ham ;  Yeovil ;  and  Albert-terrace  •       W.  R.  Bell,  Gillingfaam 

Boyton,  Francis  James,  17,  Clayland's-road,  Ken- 

nington ;  and  Bflilford-plaee    .        .        •        •   G.  PenfbYd,  Croydon 
Burridge,  Arthur,  8,  Symond's-hm ;  Yeoril ;  and 

Bradford Thomas  Lyon,  YeoTxI 

B«n»  J.  Gillam,  jun.,  32  and  6,  Store-street,  Bed- 
ford-row ;  and  Cambridge      •        .        •        •   Stephen  Adcock,  Cambridge 

Box,  Edward,  Buckiogham G.  Nelson,  Buckinghsm 

Biayler,  George,  jun.,  14,  Warwick-court;  and 

Bideford G.  Brayley,  Bideford 

Bttwell,  Charles  Dawson,  NewBetfalem-hospital;. 

and  Northampton C.  Britttn,  NoriSiampton 

RnggSy  John  Hall  Newton,  8.  Brunswick-terrace, 

Barasbuiy-road;  and  8,  Ciaremont-place,  Pen-     J.  Huish,  Derby 

tonyille W.  Hallowes,  Bedford-row 

Brown,  John  George,  Newca8lle>npon«Tyne ;  and 

Coleman-street J.  Brown,  Newcastle-upon-Tyne 

Brooks,  William,  2,  Lamb*s-conduit-place       .        •  James  Brooks,  Odiham 
Baker,  Joseph,  Birmingham ;  and  13,  Denmark- 

torace,  Pentonville         «  •   W.  Haines,  Birmmgfaam 

Cbllyer,  Andrew  Alfred,  4,  Seymour-place,  Eus- 

too-square J.  Coverdale,  Bedford«row 

Cartwright,  Augustus  Frederic,  Spdding       -        ,    W.  H.  Tatam,  Spalding 

CHarrey,  Spalding 
Conliff;  Henry,  J8,  Taristock-phce ;  and  Preston  .   J.  Walker,  Preston 

J.  Cunliffe,  jun.,  Preston 
CoOiiis,  Jobn,Newtoii-roa^,Bayswater  .   J.  B.  May,  Queen's-square 

CattmaU,  Paul,  jun.,  Preston;  6,  Wells-atreet, 

Gray'a-inn-road ;  and  Lirerpool-street    .        .    P.  Catterall,  Preston 
Chriatian,    John,   9,    Bury-place,    Bloomsbuiy- 

■qoare ;  WhitebaTen ;  and  Sonthampton-builds.   Henry  Perry,  Whiteharen 
CoUins,  Eli  Earl,  7,  Eldon-place,  Bemondsey  ; 

Clareoce-stroet,  Old  Kent-road       •  .   C.  BW»,  London-wdl 

Ching,  WiUimn  John,  Montague-place,  Russell- 

•qotte G.  Harding,  Great  Rnasett-rtroet 

ClariM,  Thomas  Robert*  8,  Charli»ttreet,OkelMM^  J.  Ttyier,  Fendburdh-stieet 


SIS  Attone^  to  he  Admitted. 

Co^er,  Wmkm  Henrj,  11,  PnltHitrMt,  Camden- 

towB  •  .  •  •  •   ^*  Catl«r»  ForaiTttV-um 

Coopar,  Jamet,  SS,  Low«r  Cahhoipe-strMt;  Raad* 

ing ;  tnd  Kappelnitratt  •       .   £.  Vidm,  RMding 

CoirlmrB,  Oaorge,  15»  LinoolaVioA-lielda      •.      .    W.Cowbarn,  Linooln't-uiii-IMdi 

D.  S.  Bockett,  Lincoln's-inn-fiddt 
Cowdall,  Alfred  BurtOD,  tt,  Toubridf^plaoa         .    W.  Gowdell,  sen.,  Hinekley 

R.  Few,  Uenrietto-ecreet 
Cerew,  NomiD,  15,  Cheetei^teirtoe,  Pimlieo;  end 

Deronport C.  G.  Whiteford,  Pljmoath 

Carter,  Frederic  Maurice,  Gloocester  .J*  Carter,  Gloacester 

Compton,  Cherles  Henrj,  4,  Alfred-place,  Cam- 

berweU-oeir.road Edward  Frederick  Leeks,  IS,  Switbia-hae^Loadoa 

Dale,  Heonr,  jun.,  16,  Alfred-place,  Bedford-square   Henrj  Dale,  North  Shields 
DobsoD,  John,   57,  Swinton-street,  Cray's-um- 

road ;  and  Leeds  M.  Bloome,  Leeds 

Dorant,  Thomas,  jun.,  7,  PembrokMenmce,  Ce-     B.  CbsDdler,  Sherborne 

ledonian-road ;  and  Sherborne         .        .        .       R.  Gamlen,  Gray's-inn-aqoare 
Dineley,  Frederick,  30,  Bloomabury-square  •  J.  Clift,  Bloomsbary-sqnare 

Dickin,  Robert  Spencer,  jun.,  31,  Great  Marl- 

borough-street ;  and  Wem      ....   William  Owen,  Warn 
Drummond,  Nelson,  Cockermouth  •        .    Robert  Benson,  CockermouCk 

Durant,  John  Frederick,  40,  Bsker-ctreet,  Llojd* 

square ;  Poole ;  and  Upper  NorUi-place         .   J.  Durant,  Poole 
Eltofit,  Joseph,  Manchester  ....   W.  C.  Chew,  Manchester 

Edwards,  Robert,  Sunley-cotUge,  near  Ruthin      .   £.  Jones,  Bryn  Hyfijd,  near  Rathin 
Etherington,  Charles,  Church-court,  ClementV 

lane;  and  Chatham W.  A.  Combe,  Gravesend 

Eastlej,  Yard,  9,  Artillery-place,  Fiosbury-square    .   P.  Pearce,  Newton  Abbott 
Estlin,  Alfred  Laird,  17,  Upper  Calthorpe-street    .   A.  Estlin,  Somerton 

J.  Lawford,  Throgmortoopstraet 
Froat,  Horace,  66,  Judd-street;  Kingstoa-upon- 

HuU;  Warwick-court;  Tavistock-place  .   C.  Frost,  Kingston*apon*Hnll 

Forbes,  John,  t6,  Queen'a-road,  Bayawater;  and 

Sunninghill  £.  J.  Jenniogs,  Mitre-conrt-baildings 

Fryer,  William  Henry^  36,  Trinity-squsre,  South-     J*  E.  Mould eo,  St.  lliomas-street,  Southwaik 

wark;  and  Sutherland-square,  Walworth        .       G.  M.  Phillips,  Laurence  Poimtney-liBe 
FeUows,  Harrej  Winsoo,  Rickmans worth ;   and 

1,  Kiog's-l)ench-walk      •        •        •  .  T.  Fellows,  Rickmans  worth 

Fiwane,  Robert  Sadler,  8,  SymondVinn;  Albert- 

terrace,  Hampstead-road ;  and  Corsham  .   J*  T.  Vining,  Yeovil 

Frend,  William  Heory,  2,  Ampton-street ;  Paken-     G.  Curteis,  Canterbury 

ham-street;  Store-street;  Canterbury  .       H. C.  Kiogsford, Canterbury 

IVaneis,  William,  59,  Albert-street,  Momington-     Thomas  Dodge,  Liverpool 

crescent ;  and  Tranmere         •        .        .        .       T.  Francis,  Liverpool 

Hugh  Almond,  Liverpool 
Frost,  John,  9,  Collet-place,  Commercial-road       •  B.  Bodman,  Budge-row 
Gross,  Wooloough,  3,  Cambridge-terrace,  Isling- 
ton; Eve;  and  Sidmouth-street      .  .   Thomas  French,  Eye 
Guy,  John  Pattinson,  described  as  John  Guy,  York   G.  Leeman,  York 
Garland,  Trevor  Lorance,  33,  Hyde-park-square    •    W.  £.  Winter,  Bedford-row 
Gribble,  John  Charles,  3,   Raymond-buildings ;     W.  Gribble,  Barnstaple 

and  Barnstaple    .      > W.  White,  Moretoohampstead 

Gunton,  John,  Cheltenham  ....   C.  J.  Chessbyre,  Cheltenham  ' 

Gill,  Trank  Selby,  15,  Devereux-couxt,  Temple ;      W.  Scrivens,  Hastings 

and  8,  Tillotsoo-plactf J.  P.  Phillips,  Swithin'a- lane 

Gatbult,  Thomas,  3t,  Granville-square,  Penton- 

yxlle;and  Yarm  W.  Garbutt,  Yarm 

Oard,  Edward  Oram,  t,  and  16,  Milton-street,     8.  Rouse,  Plymouth 

Dorsetequare ;  and  Stoke  .        .8.  Walters,  Basioghall-street 

^VPPJ»  AUved,  Honiton H.  C.  Mules,  Honiton 

P.  Mules,  Honiton 
Goldshede,  Theodore,  8,  Duke-street,  St.  James's ;     £•  I.  Sydney,  Finsbury-circus 

Hsmmersmitb ;  and  Kensington  Gore    .        .       H.  Richards,  Duke-stieet 
Hawkifls,  John  William,  Rectory  Grove,  Clapham ; 

and  Jfew  Bos  well-court  .J.  Hawkins,  New  BoaweU-couxt 

HartnoU,  Thomas  William,  5,  Myddleton-eqnare ; 

and  Exeter  T.  £.  Drake,  Exeter 

Hooman,  Henry,  38,  Liverpool-street,  New-road ; 

Bewdley }  and  Arthur-street  .        •        .J-  Berry,  Bewdley 

Homfray,  David,  17,  Gower-place;  Portmadoc; 

8,  Soley-place ;  Frederick-street    .        .        «  D.  Breese,  Lincolo's-inn-fields 
Haaband,  Sydney  Otway,  48,  Carey-street ;  Wem ; 

l^er  Calthormtreet ;  4  &  10,  Mitre-court-  3 

chambera;  PeOiam-terraoe,  Brampton:  East 

Monlsey        .......  T.  D.  Brawns,  Wem 


ttobtAdmUiid.  $19 

H«m,ThoMiBik3rl«7,R7d0,Iil9  of  Wight         •  W.  Hem,  CwkbrMk* 

J*  H*  IiMnif  Nvwpovt 
HiniMB,  Fnmeia  John,  5,  SoatbmptoiHMrMt^ . 

pioomabory-tqinre         •               •       .        •  H.  W«lker,*Soiit]iiuD|itoii-«lrMt 

HigfinbotbuD,  Robert  HaU,Defbj                       .  W.  WUIuuBOoa,  Doiirf 
Harwood,  Edwmrd  Moreom,  l/OnurrtUo-iqwra, 

^liotol ;  ud  B«dford-ffow                               •  F.  Short,  Bristol 

BblUm,  Charles,  Whitohivea;tiidCtt1ido           .  W.  Nanoon,  Ctrlisle 

J.  Musgrmre,  WhitehaTen 
HbdgBOB,  Rieburi   HoddletftOM,   S7,  Cnrtitor- 

■tnet;  end  Bradford W.  Wella,  Bradford 

Hoikiiw.  E4w»9i,  Goaport  .J.  Hoskina,  Goaport 

Hewitt,  Arthur  Turner,  ClaphaB           .                .  T.  H.  Catttio^  EW-plooe 

Jonea,  John,  LiTorpool Aln«dj  admitted  aa  Attorney  of  C. P.  at  Lane^ter 

Jubb.  Unry*  S,  New  MilUaaiMtreet ;  and  Wath- 

npoo-Deame •     •  G.  P.  NicholaoD,  Watb-upon-Deame 

Jobnaon,  Edward  Davoy,  It,  dilford'a-ian ;  and 

Pakenham^treet             W.  H.  Smith,  Bedford-row 

JooM,  Richard  Bearan,  Uanellj                 *,        ,  B.  Jonea,  Llanellj 

JoMs,  Heor^  Brandram,  S3,  Eljr-plaoe,  Holbom    .  £•  W.  Jamea,  £lj-plaee 

Jflmap,  Benjamin,  Norwich                   .        •        .  R«  Keiriaoo,  Norwieh 
James,    Henry  Mouotrich,   IS,   Cheater-terraoe, 

Eaton^nare ;  Uearitree ;  and  Featherstone-  H.  Jamea,  Exeter 

boildinga        .        •        ...        .        .  £.  W.  Paul,  Exeter 
Jones,  John  Parry,  formerly  called  John  Jones, 

8,  Charlton-place,  lalinrton;   Rntbin;  and  J«  V.  Home,  Denbigh 

5S,  Alfred-street,  Bedford-eqnare    .        .        .  C  Procter,  New-aqnare,  Linooln't-inn 
XeeUog,   Frederic    John,  14,    Oalthorpe-stx«et; 

New  Ormond-atraet ;  and  Coleheater             .  F.  P.  Keeling,  Coloheater 
Kennett,  Joaeph  W.  Pilcher,  Tottenham  $  and 

DoTor            Matthew  Kennett,  Dover 

King,  Alfred  Haasall,  10,  Lyon*s-inn,  Strand         .  Alfred  King,  Paper-buildings 

William  B.  Russell,  Branston,  &  Paper-bnildingt 
King,  Semael  Leyson  Wiekena,  tf,  Wilmington-- 

square           •                                        .        •  Samuel  King,  St,  Wilmington-square 
Lyae,  Tbomaa,  Woodhouae,  near  WbitehaTon; 

Spring-place,  Bagnigge-wella          ,                .  W«  J.Lyne,  WhitehaTen 

Lery,  Edwvd  Laurence,  17,  Norfolk-atreet,  Strand  0*  Lewis,  Groerenor-street 

Leefe,  Octarioa,  5,  Cumberland-terrace,  Lloyd-  G.  I.  Fielding,  Richmond,  Yorkshire 

aqaare ;  and  Judd-atreet         ....  T.  Walker,  Furoirars-inn 

Uojd,  Hugh,  57,  Hatfield-atreet,  Stamford-atreet,  P.  Wright,  Paper-buildioga 

Biaekfriara ;  and  TraUwyn     .       •        •        •  C.  S.  Fallowdown,  Paper-boildings       .  . 

C.  Attwaters,  Paper^bnildlDga 
A.  King,  Paper>buildinga 
n,  William  Churchill,  8,  Weatbonme-place, 

EatoJuqnare G.  Stephena,  Northumberland-street 

liBwmce,  Nathaniel  Tertius,  15,  Gray Vinn-equare  W.  Talbot,  -Kiddenninster 

Lawrence,  Philip  Henry,  15,  Gray'a-inn-aqoare     •  M.  D.  Lowndes,  Liverpool 

LeiA,   Frederick,    f4,   Tysoenitreet, ;    and   57,  John  Mourilyan,  Sandwich 

King'eMuare Joseph  Raw,  FumiTal'a-inn 

Ley,  RobOTt,  7,  Wakefield-atreet,  Middlesex ;  and  ... 

Retctiffe  Culey,Leieeaterahue                •       .  John  Tbomaa  Pilgrim,  Atherstone,  Wtrwickshirt 
MartiBeea,    John    Philip,    99,    Montagu-place, 

RoaaelUquare                A.  W.  Grant,  KingVroad 

MoKnean,  Joaiyh,Cordwaineta-hall,  Great  DiataiT- 

Une G.  PUlcox  Hill,  Brighton 

Moon,Jeo0ph  I>obaon,ll,8oley-terraee,  Penton- 

▼iUe ;  and  Sunderland Robert  Brown,  Sunderland 

Meadowi^  John  Oamond,  t5,  White-Uon-atreet,  Robert  Jamea,  Glaatonbury 

lalington ;  and  Glaatonbury   ....  George  Mathiaa,  Glaatonbury 
MsiibaQ,  John  Tbomaa,  Eden-lodge,  Beokenham, 

Kent Henry  E.  Stablea,  Copthall^urt 

Harieet,  John  Isaac,  IS,  Brook-streety  Grosrenor- 

aqunre ;  and  Keppel-atrset      ....  W.  Slater,  Manofieater 
Moaea.  Tbomaa  Jamea,  1,  Belmont4erraoe,  Lew- 

iaiman A.  R.  Bristow,  Greenwich 

Keek,  William  Alfred,  Golebeater  •                       •  I.  S.  Bamea,  Coleheater 

KoUe,  Thomaa  Shepherd,  York                            ,  Robert  Henry  Anderson,  York 

Charlea  Lever,  King'a*road 
Plewa,   Riehard,  3,  Clayland's-plaoe,  Cli^iham- 

road E.  Laurence,  Old  Jewry-ohambera 

I*»n«t  JoBM,  jun.,  York                        .               •  0,  H.  Wataon,  York                                              , 

W.  F.  Clarke,  York  .  ' 

Pellard,  Geoige  Octmua,  95,  Doraet-strset,  Port* 

J,  A.  Powell,  Newsqaeie,  LiaeolB's-ina 


Ftdlty,  Frederick   John,  4X  Xiyitf  eui  ■toel.; 

Aigyle-tqotre;  end  liaeolii  •       •    '  .   J.  W.  Denby,  Lincoln 

FinoD,  Joaepb  Williim,  4,  Pancru-Une;  and 

Balhun-hill,  Glapham     «       .       .       .       «  A.  T.  I.  Baker,  Pancnn-ltne 
Fabnby,  FrancU  Oanby,  XJttoMtar        •       •       ^  Paol  Waite,  VtiQautm 

F.  Bbggf  Uttflontv 
Faitaon,  William,  24,  Great  Fercy^atreeC,  laliaf-     J.  Steel,  CockermonCb 

ton ;  Cookermootb ;  and  Dalby^iMrrace   •       .«       C.  Biaofaofl^  C^LmtWMtitmi 
Phippard,  WiUiam,  1,  Begenti^e  ;  £mc  Ware- 
ham ;  and  ETorett-street         ....   T.Ffatiipafd,  Varahnm 
Fhillipa,  Ueoiy  Droit,  17,  Ha^ar«tne^  Gvore- 

lane,  Camberwell Jamea  PhillipB,  lawrenee  Penfltniy  hae 

Pattinaon,  Thomaa,  HaTeratook-hifl,  limpetead ;     Samael  Brabner,  Liverpool 

and  Kirkky  Stephen Middleton  Hewitaon,  Earkbj  Stepkoi 

Rodwell,  Henry  Blytb,  63,  St  Andrevr'a-road,     £.  Norton,  Diaa 

Southwark  i  Uppm  Kocton^tieet ;  and  jQrove*         J.  Day,  Margaret-atreet 

place,  Camberwell F«Browa.  Maig«aet«treet 

Kntter,  John  Farley,  21,  Joha*aUMt,  BedfiMEd-xow; 

and  Shafteabury     .        -        .        .        •        .  J.  Ratter,  Shafteaboiy 
Recce,  Richard,  6,  North-place,  OiBy'a4na.nMid, 

and  Ledbury «   W.  Recce,  Ledborv 

Roomxen,  John  Thomaa,  8,  Regeoteqnare     .        .   L  £.  Waltera.  Mew-aqnare 
Royle,  Thomaa  Vemoo,  ft  a,  Gror»«nd-xoad»  St. 

JohnVwood ;  and  Mancheater  •        .    Edward  Allen,  Mancbeater 

Ray,  Henry  Carpenter,  Iron  Acton,  Gloaceater     .   Henry  Raf » Brmtd 
Rogen,  Tboma8,61,  Clarkeetraet,  Mil»«Bd«oed ; 

and  Rnthio    ......>.        .   Edward  Jones, Bzynliffrfd,RQthin 

Roberts,  William, Jan.,  Newnham  .        .   William  Roberta, aea.,Colefi>rd 

Jamea  Wintla»  Hew  nhaaft. 
Smart,  William  Lynn,  5,  Montagae-atreei,  Rnaaell- 

aquare .        .        «  J.  E.  Boiler,  Lincdn'a-inn-fields 

Shackles,  Charlea  Frederic,  14«  Hanchestar-etrael, 

Graj'a-inA-read;  and  KingaU»«u^n-Hall     .   G.  L.  Shackles,  Kingaton-upon-HuIi 
Saltwell,  WiUiam  Henry,  jon..  The  GroTC,  Highgate  J,  H.  Benbow,  8«one-boadtngn»  UncdnViia 
Shepherd,  George,  Bererley  .        •        .        «   H.  J.  Sheoherd,  Be?erley 

Shepherd,  John  Bollen,    Coalboombrook,    near     William  Uont,  jna,,  StoorbridgA 

Stourbridge John  Harwood,  fltourbiiilge 

Smart,  Collin,  17,  Milman«8txeet,  Sonderland ;  and 

New  Ormood-atreet        •       .  ..       ..   Robert  Smart,  Sonderland 

Swinbome,    Joeeph     WHlii,    7,    Feathentonie-     Thomas  Swinburne,  Galaahend 

buildings,  and  Gateahead        .        .        •        .       William  Kell,  Gateabead 

WiUiam  BeU,  Bow^ohunh-yvd 
Selby,  John  Caleb^  Sheemeaa;  Tamtock-place ;     K.  King,  Maidstone 

and  Featberatooe-buildinga     ...        .       R.  Edmeadea,  Sheemean 
Spickett,  Edward  Cokiett,  39,  Torrington-aqoare;  ^ 

and  Bridgend «  WiUiam  Lewis,  Bridgend 

Shipworth,  PhiUp  George,  Carlisle        .        .        .   S.  Saul,  Carlisla 

Stnart,  WiUiam,  Merridale,nearWolTeifaan4>ton   •    WflUam  Clark,  Wolimrhamplott 

C  F«  3panKMK,  WAkverhmptoft 
Shoobridge,  William  Stephen,    7,  Harper^treet, 

Theobald'aroad  ;  Tenterden ;  and  Manchester  .   Jeseph  Mann,  XentcMUn 
Sempla,  Horace  John,  31,  Pickering-place,  Pad-     Henry  Geoige  Rebineai,  Hnlf-mwiii>sUei>    ^_ 

dington ;  Portman-place,  Edgware-road  George  Fitch,  Soudiampto^ntreal,  BhitmAnf 

Sladen,  Douglas  Brooke,  21,Soley-terracc  AmweU-     WUliam  Tanner  Nere,  Cranbrook 

atreet;  Doughty-street ;  Brompton  Xbomna  Fianoa^  Bedted^ow 

Stark,  Robert  Mosley,  8,  HaUifoid-«treet,  Lower- 
road,  laUngtonj  and  Wakefield  .  John  Moore  Janaon,  WnkeSeld 
Strong,  Sydney  Gore  Robert.  39,  Jermyn  Street ;     Frederic  Page  Keeling,  Colchertar 

Colchester;  and  Great  Poctland-street    .        .       Keith Bainea, Spring-gardenn 
Tiaard,  John,  9,  TreUedt^terraoe,  VauzhaU-bridg«; 

and  Weymouth R.  CFhiUipa,  VfmpaaaA 

Tncker,     WiUiam    Owen    John,    Farii-oDtt^g% 

Leyton,  Easez  .        .        •  WiUiam  0,  Tncker,  ThiwrfbMmdlo  ilwH 

Townaend,  Frederick,  24,  Great  Percyatreet,  I».     W.  P.  Pinchard,  Taontan 

littffton ;  Cockermouth ;  and  Mancbeater-street       J*  dtee^  Coahanaamb 
TambuU,  Richard  Carr,  17^  Jadd«tteet>  Gnat 

Ormond-street        ...•••   Henry  Gregaon»T  aiaaiyr 
Templer,    Chariee   Copland,    GraenwicK;    end 

Bridport.  •       .        •       •        •        •   Jamea  Templer,  Bridport 

Toynbee,    Robert.    14,  Fark-place,   Bayawater; 
New  Sleafor^i  Warwick-fioort ;  Alhert^tnet, 

RegentVpark •   WiUiam  Foster,  New  SleafipA 

Venn,  Clement  Henry,  14,  Befgasfe^tcent,  Mm-     R.  L  Head,  Exeter 

road ;  and  Alphmgton     •        .        •        •'       •      .CD. 


Wa»^;   Wimn:  UmSag,  7^  MmMmiiiet,     B.i.»UTibf,BaA 

Bed/brd-row;  Ckpton;  Clapham  G.  Dawes,  Angel-eonrt 

Wataon,  Horace^  24,  Hamiltoa-terraee,  St  John's 

^"faoi'  ETLamiiioe,  I4,01d  JiBwry 

Wbiting,    Cbariea  Darid,  14,  Caltborpe^traet ; 

New  Oraond-atteet ;  KSng-street,  Holbon    .   J.  £.  Marahall,  Cambridge 
WaddiloTe,  Edward  Jan.,  59,  Montagtte-tqaare  ; 

,  id^l  sMingtan  Brins  ..  .   J.  B.  Umkvrj,  I  aamingfinn  Man 

Wxigfaty  John^  Bomfbrd         •       «  •        ..  £.  H.  Rickarda,  LiiicoIxk'»*iimf>fieldti 

Williani  H.  Clifton,  Romiwd 
Walker,  Wniiam,  York  .        .        ,    William  F.  dark,  York 

Walker,  Mieajah  miditob,  8,  Red-lioo-aqoare         .    William  O.  Tuoker,  TkreadneedlMtreet 
Wilaon,  Edward,  7,  Bennett-street;  Stamford-street,     Joaepfa  Btw,  Preston 
BjBntjimm;  aai  JU^le-mxmL  W.  R.  WnsoD,  Breston 

W.  Clarke,  Coleman-street 
WOfon,  Tbomas  Abraball,  Worcester     .  .    J.  A«  Wilaoo,  Woroeater 

Webb,Joeiah  Joaeph,  8,  Great  Ormond-street ; 

and'Soutbaea D.  Howard,  Poitaea 

Wanj,  Jobn,  58,  1^«ier  B^fkaUor^treet;    and 

New  Saram  C.  H.  Raddiff,  New  Sarom 

Wbitebooae*  WUUam  Matthew  Milea,  5,  Graj'a- 

i]iia«nqnare;.aodSiiullejF Thomaa  Jamea  Booko«  B«ymoQd*bnildinga 

WiOdnflon^  Joaaph,  York ;  and  Mancbeater  .   Tbomas  Ward,  York 

Uenrf  Peasson^  Yoxfe. 
White,  Alexander  MiUer,  5,  York*plaoe,  Pblbam- 

wd;  and  Ceiehsater Htary  GrilBn  Dean,  Colcbeater 

VVhMlsf ,  Gaor^av  8»  LowdiaMNMBges,  Hirflawi^  .    George  Lawaen  Wbatley,  Mfteheldean 

George  Becko,  M,  Lineoln^A^inn-ieMs 
Vjk.  Gauga  Woodoapk».  6».  Ljon*s4nn  ;.  and 

Unborn loba  Tepbam,  MSddiaham 

^nofred,  William,  31,  Hart-atreet,  Bloomabory. 

square  Charles  Addii^  IQi  Great  Qoeen^atreet. 

Wheeler,  Norton,  18,  Smitb-atreet,  Cfaelsea ;  and      James  Wheeler,  Mancbeater 

UojA^nmsn Samuel  B.  Merrtman,  Aoatin-friara 

Wiaewoald,  Jamea,  JQn.y  14,  Laoey- terrace.  New- 

ingtoo,  Sumij ;  and  20,  Pall  Mall  .    William  Dimes,  PsU  Mali 

Waito,  John  Anthony,  IS,  New  Careodiiklhstreet ; 

and  John^traet,  Adelphi        ....    William  Hnuy  Cla|ifaam*  Great  Portland-itreet 

Admissions  in  Busier  Tinn,  pursuaiU  to  Judges*  Orders. 

ftmm,  lUAert  Hantiiai,  Wikefieia  •  Jobn  Loftkooaey  Leeda 

Henrj  Brown,  Wakefield 
Bnolm,^  William  Han^^DodUrf  •       .  Tbomas  Goode  and  Jobn  Bolton«  B«dl«y 

dadbByjSaaniel  Xbomaa^  52,  Taristodc-sqimv         •   Henrr  JoUus  Jones,  ft,  Cburcb-Gourt,  Clement  *« 

faaia ;  and  Bn^^atreet,  St.  JaaMs's 
Hsjwaid,   Charles  Edward,  Btomlbrt;  Maddoz-     Meaara^  Todd  and  Watera»  Winchester 

atraet;  Keneingtan ;  Bnsion«pkae;  Wineheater       Messrs.  Williams  and  M*  Leod,  Inner  Temple 
I^giidew,  William  DaggaH,  Mawcaatla-opoa-TTaa   Heniy  Ingledaw,  Newcaatle-ttpon-Tjme 
Jones,  John  Humphrey,  Pwllheli;  Snnaf^tamoe;: 

Btvaratreet;  and  Warwick-oeart  .        .   Cyiil  Williams,  Pwllheli 

Wallon,  Edward,  19,  Cbarrington-street,  Camden- 

town David  Brakine  Foibeaj  8,  Warneferd-oonit 

Wmdns,  John  William,  48,  Jndd-atnat,  Bmnawibk- 

aqaare  R.J.  Butt,  Great  RnaaelUtmat 


DISSOLUTIONS  OF  PROFESSIONAL 
PARTNERSHIPS. 

fhm  Dec.  21,  1847^  to  Jan.  21,  1848,  both  in- 
elKme,  with  dates  when  gazetted.' 


.  SwmMii>  and  Qaonva  Haigh,  layer- 
pool,  Attomm  and  Solidton.    DeG..24» 

Browne,  John,  Williaxn  Kingdon,  and 
Qmifea  Wilson,  (wactisnig^tBder  vdb  nxn  of 
Qvid^  Bnnme,  Kingdon,  and  WUson,)  13, 
BmTorE  SoiTj  Attomeya  and  Sollciton,  bo  ftr 
atTBgndtthe  nsd  Cbariea  Wihon.    Jan.  18. 

Cim^  Ifgfiaot  HUf&wdli  asd  William  Aah, 
Avofy  AUuiueji;    Jan«  14. 

Dm^  TOwn— ^  and  CSlsftoi/niomBS  Woos** 


naai,  Newtown  and  UandUoea,  Aitomeys  and 
Solicitors.    Dec.  31. 

Edye,  Edmnnd,  and  Edward  Fanner,  Mont- 
gomery, Attorneys  and  Solicitors.    Jan.  18. 

Firth,  Charles,  and  John  Battye,  Birstal,  At- 
tomftys  and  So^citora.    Jb&  4. 

In^abjf^  dement,  Gaorga  Paoleoii.  Wfvgge, 
and  Wilham  Rogers  Cope,  Birmingham,  At- 
torneys and  Solicitors.    Jan.  4. 

Jtekaon,  William  (Miv«r,  and  Jsmsa  JeBhyn, 
II,  John  Street,  AddpU,  Soliflilors  mid  At- 
tot'tteysi    Jen*  4% 

fiea,  WUiiafle  Weloh,  fldirani  Levraioe 
GMbba^iidThoniBrBamee  Cduhmtt,  Henley- 
in«AnlDn>  Amumiiojw^  9elie4ieff%  end*  Camvey- 


mB 


Prqfe99Umtti*Idti$f^l0gal  ObUmry,    Bu^mtr  Cmtrts :  RoOt, 


waeen,  so  far  as  regards  the  said  WiDiam 
Welch  Lea.    Jan.  7. 

Morgan,  William,  jun.,  and  William  Foster 
Bait,  Abergavenny,  Attorneys  and  Solicitors. 
Jan.  11. 

Ogle,  George,  and  Thomas  William  Yonng- 
hnsband,  4,  Great  Winchester  Street,  Qty, 
Attorneys  and  Solicitors.    Jan.  4. 

Richardson,  Henry  Francis,  and  Henry 
William  Taylor,  4,  Coleman  Street,  City,  At- 
torneys and  SohdtorS.    Jan.  11. 

Towse,  John  Beckwith,  and  Robert  Beck- 
with  Towse,  24,  Lawrence  Pountney  Lane,  So- 
licitors.   Dec.  31. 

Walsh,  James  William,  and  John  Duffin 
Thomson,  68,  Lincoln's  Inn  Fields,  Attorneys, 
Solicitors,  Scotch,  Irish,  and  Parliamentary 
Ag^ts.    Jan.  4. 

Westbrook,  Richard  Anstwick,  and  Greorge 
Gisby,  Ware,  Attorneys  and  Solicitors. 
Jan.  4. 

Whall,  Robert,  and  Edward  Lerett  Darwin, 
Chesterfield,  Attorneys  and  Solicitors.  Jan.  14. 

Wilkin,  Thomas  Martin,  and  WilliamRobert 
Mingaye,  8,  Fumiyal's  Inn,  Holbom,  Attorneys 
and  Solicitors.    Jan.  7. 

Wright,  Newenham  Charles,  and  Thomas 
James  Hanbury,  11,  Finsbury  Place  South, 
Attorneys  and  SoUcitors.    Dec.  28. 


PraiFETUAL  COMMISSIONERS. 

Appointed  under  the  Finee  fmd  ReeoMnet  Ad. 

Clarke,  Edsnn,  Longton,  for  coaaty  of  Staf- 
ford.   Jan  7* 

Cooper,  William,  .Tunstail,  for  Goanty  of 
Staflford. .  Jan.  14. 

Jones,  ^Vniliam,  Crosby  Square,  for  London, 
Westminster,  Middlesex,  Essex,  Kent,  ud 
Surrey.     Jan.  il. 

Powell,  Jonathan  Rogers,  HaveHbrdweit, 
for  Haverfordwest  and  county  of  Pcmbrob. 
Dec.  24. 


MASTERS   EXTRAORDINARY   IN 

CHANCERY. 

From  Dec.  21,  1847>  to  Jan,  21,  1848,  both  tn- 

chuive,  with  dates  when  gazetted, 

Barnes,  Henry,  Stockton-upon-Tees.  Jan. 
14. 

Brabner,  Samuel  Peeling,  LiverpooL  Jan. 
21. 

Dofty,  Richard  Arthur,  Nottingham.    Dee. 

Grimley,  Henry,  Market  Drayton.    Dec.  21. 

Haddock,  Thomas,  St.  Helen's.    Jam  21. 

Hargrave,  Geoi^e,  Caistor.    Jan.  21. 

Lewis,  Lauriston,  Winterbotham,  Chelten* 
ham.    Jan.  11. 

Marshall,  Frederick,  Plymouth.    Jan.  21. 

Newby,  Charles  John,  Newport  and  Ryde, 
Isle  of  Wight.    Dec.  31. 

Payne,  Edward  Turner,  Bath.    Dec.  24. 


LEGAL  OBITUARY. 


1847.  Dec.  17. -John  Stanley  Joy,  SoMtor, 
of  Staple  Inn,  aged  27.  Admitted  on  the  Roll, 
Michaelmas  Term,  1842. 

Dec.  23.— Robert  Henry  Bartholooiew,  So- 
licitor, of  New  Inn,  Strand,  aged  71.  Admitted 
on  the  Roll,  Hilary  Term,  1798. 

Dec.  26.— Henry  Sockett,  Barriiter-^Law, 
one  of  the  senior  Benchers  of  the  Hon.  Society 
of  Gray's  Inn,  aged  82.  Called  to  the  Bar, 
Nov.  22,  1797. 

Henry  Jesse  Waddilove,  Proctor  sndNotiry, 

of  Doctors'  Commons,  aged  43. 

Dec.  31.— Charles  Clarke,  Solidtor,  of  M, 
Lincoln's  Inn  Fields,  aged  74.  Admitted  on 
the  Roll,  Michaelmas  Term,  1801. 

1848.  Jan.  6.— Henry  Smith  Sandenon,  So- 
licitor, of  Leeds,  one  ot  the  revising  m»»<!" 
of  that  borough.  Admitted  on  the  Boll,  Tniaty 
Term,  1827. 

Jan.  8.  — William  Pattisson,  of  Witibam, 
Essex  J  one  of  H.M's.  Justices  of  the  Peace 
for  Essex,  formerly  a  solicitor. 

Jan.  19.-^ohn  Staniforth,  Solidtor  of  Sbrf- 
field,  aged  54.  Admitted  on  the  BoU,  Tnaity 
Term,  1817. 

Jan.  19.— Humphrey  Hinton,  SoBdlor,  « 
Much  Wenlock,  Shropshire,  Town  CleA  o^ 
the  Borough,  aged  76.  Admitted  on  the  Kou 
Michadmas  Term,  1806. 


RECENT  DECISIONS  IN  THE  SUPERIOR  COURTSi 

RBVORTKD  BY   BABBI8TSR8  OF  THB   BBVBRAL  COURTS. 


EaRtf  Court 
Oardler  y.  Qardler.    Dec.  15, 1847. 

PAYMBNT  OF  MONBT   INTO   GOUBT. 

fie  eomi  rqfiued  to  vary  a»  of  eonmo  am 
order  **pay  a  sum  of  monef  info  oomrt  to 
be  paid  to  A.  B.'*  by  direcma  the  money  io 
bo  paid  at  ones  to  A.  B.,  andre^ued  ako  to 
mmsidor^  upon  that  form  of  appUeoHong 
mhotker  thepaymmt  ooM  bo  eiforoadhy  a 


writ  of  Fi.  Fk 
1839. 


wndtrtha  6th  order  if  Me9 


This  was  an  application  to  vary  an  order  to 
costs  costs  into  court  for  the  purpose  of  enforc- 
ing a  writ  oifLfa.  under  ,the  6th  order  of  M«) 
10, 1839,  which  the  offioere  of  the  court  eon- 
sidered  not  to  appW  to  an  order  firamed  ai  ^^ 
was.  The  order  &ected'Uie  costs  to  be  patf 
into  court,  and  immedlMily  >fterwaidi  paid  oi^ 


Siipirior  OMTte;  RtfUi.^VtM-CkmcMMr. 


to  the  plaintifr;   the  altsratioii  asked  was  a 
directioD  to  pay  them  to  the  plaintiff'. 

Mr.  Amdenom  for  the  motion. 

Lord  hamgdale  observed  that  the  order  was 
in  a  very  uncommon  form,  but  he  could  not 
vary  it  as  of  course. 

Mt.  Anderson  then  suggested  that  the  cou' 
ttmction  put  by  the  officers  upon  the  general 
order  of  the  5th  of  May  was  incorrect,  and  that 
tfae^./Ei.  might  be  properly  issued,  inasmuch 
as  the  money  was  here  directed  to  be  paid  to  a 
person. 

But  Lord  Lonsdale  said  that  was  quite  a 
dijSerent  application  from  the  one  made,  and 
he  could  give  no  opinion  upon  it. 


Re  George  Eyre,    Dec.  1  &  15. 

TAXATION.^AORMMKNT.— 80LICIT0B. 

'  '  An  offreememt  thai  a  soHeitor  shall  be  paid  a 

I       certain  smn  per  day  above  his  vsnal  costs, 

>       is  not  snek  an  agreement  as  makes  it  neces" 

sarg  to  obtain  a  special  order  for  taxation, 

Tliis  was  a  motion  to  discharge  an  order  ob- 
tained as  of  course,  to  tax  a  solicitor's  biU  as 
irregular.  The  alleffed  irregularity  was,  that 
in  obtaining  the  order  no  mention  had  been 
made  of  an  agreement  that  the  solicitor  shotdd 
be  paid  for  certain  services  rendered  bv  him  at 
the  rate  of  three  guineas  a-day  above  the  usual 
charges. 

Mr.  Jtiadmley  and  Mr.  Skefield  for  the  mo- 

tiOD. 

Mr.  Jhmer  contrit.  Re  Masters,  4  Dow.  P. 
C.  18  ;  Drax  v.  Scroops,  2  B.  &  Ad.  581 ;  E. 
P.  Wkeeier,  3  Yes.  &  B.  21  ;  Re  Smiik,  4  Bea. 
309 ;  Alexander  v.  Anderton,  6  Bea.  405 ;  Re 
Wkitcomb,  8  Bea.  140 ;  Re  Rhodes,  8  Bea.  224 ; 
Re  Thompson,  8  Bea.  237»  and  Re  Bracey,  8  Bea. 
331,  were  referred  to. 

Lord  Longdate,  after  stating  the  object  of  the 
modon,  said  that  undoubtedly  the  court  wotdd 
not,  upon  tt  common  order  for  taxation,  alter  an 
agnemtnt  made  between  the  parties  as  to  the 
terms  of  payment,  and  he  should  have  thought 
that  this  agreement  was  of  a  nature  to  interfere 
with  the  ordinary  exercise  of  the  discretion  of 
the  Tazing-Master.  It  appeared,  however,  that, 
according  to  the  decision  in  Dtoj:  v.  Scroope, 
tlus  was  not  the  case :  that  the  client  was  allowed 
upoa  the  taxation  to  object  to  the  charges,  and 
the  solidtor  to  set  them  up;  and  the  whole 
question  remained  open,  notwithstanding  an 
ureement  of  this  nature.  But  if  so,  he  thought 
mat  its  existence  did  not  make  it  irregular  to 
obtain  the  common  order  for  taxation;  the 
motion  imist  therefore  be  refused. 


Vit(«C|««(illsr  of  •ntlMt. 
Smith  V.  Plummer,    Jan.  17,  1848. 


WIU^  "^  COirSTBUCTION. —  POWKR 

POfimiBirr. 


OF  AP- 


^  having  a  general  power  of  appointment 
amtmgtt  kis  dkHdren  under  his  marriage 
settlement' by  a  deed-poU  executed  lotM* 


out  asuy  considerationt  releases  all  his 
I  right  tmd  title  to  exercise  the  power,  but 
.subsequently,  by  his  will,  tqtpoints  certain 
lof /A«  settled  money  amongst  his  ckHdren  g 
Held,  that  the  release  absolutely  destroyed 
the  power, 

Thk  bill  was  filed  in  this  case  by  the  chil* 
dren  of  William  Smith.  It  appeared  that  W. 
Smith  by  his  marriage  settlement,  dated  Sept. 
22,  1807,  was  jointly  with  his  wife,  and  in  case 
of  his  or  her  death  the  survivor  of  them,  was 
empowered  to  appoint  certain  property  amongst 
the  children  of  the  marriage ;  and  in  case  such 
power  was  not  exercised,  the  propertv  was  to 
be  divided  amongst  the  children  equally.  The 
wife  died  without  exercising  the  power  jointly 
with  her  husband,  and  after  her  aeath,  on  Feb. 
22, 1842,  W.  Smith,  by  a  deed-poll,  after  re- 
citing the  power  of  appointment,  and  that  he 
was  desnx>us  of  absolutely  rdeasing  and  ee- 
Hngvishing  such  power,  ''It  was  witnessed, 
that  in  pursuance  of  such  desire,  he,  the  said 
William  Smith,  did  thereby  absolutely  and  for 
ever  release  and  discharge  the  hereditaments 
comprised  in  the  said  indenture  of  settlemeDt, 
and  the  proceeds  of  the  sale  thereof,  and  the 
stocks,  funds,  and  securities  representing  such 
proceeds,  and  all  lands  purchased  with  such 
proceeds,  and  all  and  every  person  and  persons 
who  were  or  might  become  interested  thereia 
respectively,  from  all  power  and  all  right  and 
title  to  exercise  the  power  of  selection  or  dis- 
tribution of  or  amongst  the  children  of  the 
marriafie  of  the  said  WilUam  Smith  with  his 
said  wife,  given  or  reserved  to  him  in  and  by 
the  said  indenture  of  settlement  To  the  intent 
that  such  power  and  dl  right  and  title  to  exer- 
cise the  same  might  thenceforth  be  absolutely 
released  and  extinguished  and  be  of  no  effect, 
in  like,  manner  as  if  such  power  had  never  been 

given  or  reserved  to  mm,  the  said  William 
mith."  On  the  22nd  of  May,  1843,  William 
Smith  made  and  published  his  will,  whereby, 
after  stating  that  he  had  the  power  under  his 
marriage  settlement  to  dispose  of  by  deed,  will, 
or  appointment,  certain  sums  of  stock,  he  be* 
queathed  to  his  son  William  S.  Smith,  4,000{., 
to  his  son  Joseph  S.  Smith  10,000/.,  and  to  his 
daughter,  Anne  Naylor,  10  W.  The  question 
was,  whether  the  deed-poll  of  February,  1842, 
absolutely  released  the  power,  and  conse* 
ouently  whether  the  bequests  in  the  will  under 
tne  power  were  valid  or  not. 

Mr.  Stuart,  Mr.  Matins,  and  Mr.  Steers,  for 
the  validity  of  the  exercise  of  the  power  by  the 
will,  contended  that  in  all  the  cases  where  a 
deed  of  the  present  kind  was  hM  to  be  a  re- 
lease of  the  power  Aere  was  a  consideration 
expressed  in  the  deed.  Here  there  was  a  mere 
naked  deed  without  any  consideration,  exe- 
cuted indeed  by  the  testator,  but  never  acted 
on,  and  beinff  in  fact  nothing  more  than  a  mere 
declaration  uat  he  would  not  exercise  the 
power.  The  authority  given  by  the  settlement 
was  of  a»  active  description.  The  deed-poll, 
on  the  contrary,  was  a  mere  passivt 

(of  the  power,  and  thersfoie  did 
bar  it. 


Ol|p6fW^  ^burtlf  r^ 


Mr.  Itoft;  MV.  Lommdef,  wad  fifr.  JSKSMon, 

The  Vtce-CkaneeUor  said,  he  cocdd  see  Ho 
▼ailid  objection  tao  declaiinfirthat  the  power  was 
idtoedby  the  deed-poll  of  Feb.  1842. 

Lehatp  v.  TinHfu;.    Dec.  16;  1647'. 

SIBGOVBRY    Off    DOCUMENTS.-— PLBA. — 
ANflWJSB.--SXCBPTIONS. 

A  plea  to  th0  lokohqftke  ditoover^  strnght  6y 
ahill^  emoept  a portitm  of  the  kUerroga* 
tarjf  aekingfortheprodnatknof  theuments 
f^iatimgiQ  ihematierem  the  biUmefUioiud, 
eheitere  «  defimdmUfrom  gimmg  agemend 
cKfoooora  </  dooumenU  aaked  for  by  the 
M,  and  m  mewer  hovmg  been  jUed  to>^ 
geiker  teitk  ike  plea  by  wa^  qf  denial  to  the 
portwn  exemted  from  the  operatum  of  Me 
piea:  Hali  tkal  each  ammoer  waa  etff^ 
eienf* 

Thb  bill  wft9  ffled  ra  this  ease  by  Henry 
£«Aionp,  for  an  account  against  Mr.  and  Mre. 
Tilling,  rile  being  adminifltratriz  of  M.  P.  Le- 
heopi  who  died  inteetate,  leaving  H.  Lehenp, 
WBole  next  of  kin.  The  bill  contained  the 
Wiial  interrogatory,  aaking  the  defendants 
^*ii4lether  they  had  not  now,  or  had  not  lately, 
Ud  when  kat  in  their  poseeasion,  &c.,  divers 
deeds,  &c.,  relatrng  to  the  mattero  qfbreeaid,  i 
md  wkather  thereby  the  trmth  of  the  maitersl 
i^eeaid,  or  aome  and  which  of  them  woMnot, ; 
if  produced,  appear,  and  that  they  might  set ! 
mth  a  list  or  schedule  of  dl  such  deeds,  See.** ' 
ne  defendant  put  in  a  plea  and  answer  to  the 
Dwl;  the  plea  was  in  the  terms  following : — 
« As  to  tiie  whole  of  the  said  bill,  except  so  i 
Innch  as  seeks  a  discovery  fhmi  liiese  defend- 
•Dte,  as  to  whom  M.  P.  Leheup,  tiie  testator; 
in  tfie  said  bill  named  did,  at  his  death,  leave ' 
his  next  of  kin,  if  he  did  not  leave  the  said  «om-. 
piainant  his  sole  next  of  kin,  md  except  so 
ma^of  the  said  bill  as  chai)^,  &at  these  de- 
ftodants  have  now  or  had,  and  as  eeriis  a  dis- 
ooveiy,  whether  these  defendants  have  not  now 
er  had  not,  and  when  last  in  their,  his,  or  her 
possession  or  power,  divers  deeds,  &c.,  whereby 
■IS  truth  of  the  aHegation  in  the  said  bill  con- 
jMned,  that  the  said  testator,  M.  P.  Leheup, 
toft  the  said  complainant,  his  only  child,  and 
asle  next  of  km,  would,  if  prodtu;ed,  appear; 
and  as  requires  these  defendants  to  set  forth  in 
manner  in  the  said  bill  mentioned,  a  list  or 
Mhedttle,  &e.  ITiese  defendants  do  plead  to 
■teMid  bill,  and  for  plea  say,  ftc."  The  an- 
swer accompanying  the  plea  was  m  the  terms 
feHowing' :— «  And  these  defendants  not  waiv^ 
nig  tiieir  said  plea  but  rdying  thereon,  and  for 
Better  supporting  ihe  same  for  answer  to  so 
»Beh  of  the  said  bin  as  they  had  not  before 
Maded,  to  say,  that  the  testator  did  at  his 
«ath  leave  his  sister;  Mary  J,  Tiafing,  the  de- 
mdaat,  and  another  pei>son  named  M.  8. 
ygew,  who  was  the  only  child  of  a  deceased 
•■••r,  his  oidy  next  of  kin,  and  the  teetator-at 
StfSl*  ^??  <^»  n«x*  ^^  hin,  and  these 
■Hffinnuits  ftdllier  answering  to  -sudi  pant  of 
the  said  bill  as  they  had  not  before  piea^d 


onto  say,  Hiay  demsdthey  had  in  OwicpoMi* 
sion  divere  deeds,  Ac,  mtrebs,  ifprodacei,  Of 
troth  qfthe  aUeyaiion  that  tiks  tmtator^  ike 
eaid  eompUmanij  hit  only  ekild  and  aokfmi^ 
Mn,  would  4yi>pear,  or  whereby,  if  orodacei,U 
would  ajppear  that  the  said  teetator^ftiht  add 
eompknnant,  hia  ehitd,  or  oaeof  Me  okildm,or 
thai  the  teHator  left  tke  said  oemplainmt  kk 
»olene9ioflMhorone'qfhi8neatofki9.**  T^ 
ihn  answer  the  plaintiff  filed  exooptioDB  ior  ia- 
sufficiency,  on  the  ground  thai  the  defiendaat 
had  not  suflSciently  answered  the  two  iBtnro- 
gatories  above  mentaoned.  The  Mastos  ^  ^ 
report,  found  the  answierinsnffieienty.exemaos 
were  taken  to  tha  Mastsr'tt  report,  and  aoir 
came  on  to  be  argued. 

Mr.  BetheiU^  and  Mr.  Craig,  in  mmport  of 
the  exceptions,  contended  that  the  defendants 
had  covMed,  bv  their  pite,  aU  die  rriief  flonght 
by  the  biU,  ana  all  the  diaooraqr,  except  a  cer- 
tain portion  to  whifih  tbev  had  answered,  and 
the  only  question  which  the  Master  had  to  de- 
termine was,  whether  the  defendants  had  soffi- 
cientlv  answered  that  portion  of  the  bill  ex- 
cepted out  of  the  plea,  viz.  so  much  as  sought 
a  discovery  as  to  the  possession  of  docaments 
whereby  the  truth  of  the  allegations,  dlit  the 
testator  left  the  plaintiff  his  only  child  and 
sole  next  of  kin,  would  appear.  The  defend- 
ants, by  their  answer,  (ustinctly  denied  the 
possession  of  any  such  documents ;  their  an- 
swer was  sufficient^  and  the  Master  mi  thei«- 
fore  wrong  in  allowing  the  exceptioin. 

Mr.  Stuart  and  Mr.  HetheringUm,fXioXxk, 
contended  that  ihey  were  plainly  entitled  to 
have  an  answer  from  the  defendants  to  the 
interrogatory,  asking  them  whether  they  had 
any  documents  at  aU  relating  to  the  matters  m 
the  bill  mentioned.  The  answer  merely  denied 
that  they  had  any  documents  that  womd  mve 
certain  alle^tions  in  the  bill,  which  was  deaiiy 
an  insufficient  answer.  The  plea  could  not 
shelter  them  from  answering  the  interrogatory. 
If  they  condescended  to  answer  at  aD,  ^ey 
must  do  so  fully.  Formerly  an  objection 
would  have  been  taken  to  die  plea  in  point  of 
form,  but  the  new  orders  now  prechided  that 
The  only  course  left  was  therefore  to  object  to 
the  answer,  and  if  diat  should  be  dedaied  sof- 
ficient,  there  was  no  remedy  whatever. 

The  Vice-Chancelhr  said  the  bill  contained 
two  charges :  one  was,  that  the  defendants  had 
in  their  possession  certain  documents  relating 
to  the  mattera  in  the  biQ  mentioned ;  the  odier 
was,  that  they  had  certain,  documents  ^erehf 
die  truth  of  the  mattere  aforesaid,  or  some  of 
them,  would  appear.  A  plea  had  been  pixt  in 
to  the  whole  hiU,  except  that  part  of  it  which 
sought  a  discovery,  whether  the  defendants 
had  in  their  pospesaion  ceitain  documoits, 
whereby  the  truth  of  some  specific  sdlegations 
contained  in  the  bill  would  appear,  and  to  that 
poKtioft  exeepted  out  ol  Ifae  p£n  t^  d«£endi«itv 
had  answered.  The  qMataoD.  appeared  to  him 
simple  enough.  Have  you  A,  and  B.  ?  To 
so  much  of  the  bill  as  seeks  a  dlscoveiy,  whe- 
ther I  have  A.,  I  plead;  and  to  so  nmch  as 
seeks  a  discovery  of  1^.  I  answer.    That  part 


yhetm 


Mr.  ttodu  mk  M  Us  clMii,  Mi 
die  Mtatae,  bf  fak  npcnt  dtUd  Qth  kofftm, 
1828,  stated  that  this,  among  cdwr  iAuam,  w^ 
quired  reconsideratioa,  and  on  a  reference  back 
to  him  he  made  a  farther  veport,  not  mention- 
ing the  claim  of  the  phdnufl;  and  after  the 
Moater's  deadi,  a  note  was  fmnid  in  his  hflad- 
writtng,  in  which  Iw  stiAsd  his  opinion  that  the 
dfliDt  oKght  not  to  be  allowed.  The  osoh 
mission  ^  Inaacy  never  was  snpesseded,  but 
Sir  Gregory  Page  Tamer  made  his  will  on 
15th  of  March,  1841,  by  which  he  dedsed  his 
real  estates  to  the  d^endants,  with  directions 
to  pay  his  debts,  except  mortgage  debts,  with 
interest  for  one  year  afterthey  were  respectively 
contracted  np  to  the  time  of  payment;  and  he 
appointed  the  tmstees  executors  of  lus  will. 
He  died  on  the  9th  of  March,  1843,  and  the 
present  bill  was  tiled  on  the  &di  of  February 
loHowing. 

Mr.  RttsseH  and  Mr.  "GUuse  argued  duit  the 
proceedings  in  the  former  suit  prevented  the 
operation  of  Hm  Stat«te  of  LmutelionSt  wiiick 
had  been  nt  up  by  the  answer;  and  innlMr 
that  die  order  madie  in  die  former  soil  wsnni^ 
partiaUy  by  the  oonsent  of  die  pscsent  ptoindw^ 
and  noc  wholly  so  as  lo  prsdade  htm  tesam^ 


serting  hisidanb. 
Mr.  l^ei,  Mr. 
Filing,  and  Mr. 


,  Mr*  n^tcfMx^ 
for  the 


«f1he  MB^falch  SM^t  s^SMrri  distorery  of 
documents  mn  covand  by  sIk  ^in,  and  tfant. 
fmt  wfairii  soagfat  a  diRowy  itf  dooanMnts 
ipfaerebylhetmthef  dto  rikgatieM  made  by 
dw  phMniiff  would  appeal^  was  aiwwweeil  by 
^Miyof  densl  Be  thmgltt  dn  answer  saS- 
eient,  and  shonid  lOkm  die  exceptions  Ss  dn 
Masttf'snpesL 

Vice^tMScltor  IMUft  9ntz. 
Rocke  r,  €ooke.     Dec.  2,  1847. 

STATUTC    OF   LIMITATIONS. 

A  dehtor  bff  $impk  emUraet  was  deeitand 

hmaUe  m  IS23,  md  two  years  t^tar  tie 

endUor  hrmigkt  am  octum  /or  his  debt. 

He  committees  ^tke  ImuUscJOed  a  biU  to 

rstf  rem  tie  actum,  wed  as  order  was  made 

bjf  ealuemt  of  tke  oseditor»  that  the  aotkm 
skouid  be  ete^ed^mUt  that  he  should  he  fo^ 
stramed  from  further  proeeedmjf  ta  it^  and 
from  smmgthe  debtor  at  Imo  m  amy  other 
pneeedimg,  and  the  creditor  was  to  be  at 
liberty  to  pnme  his  d^t,  if  he  couH  in  the 
matter  of  the  hmaey.  1%  1828,  the  Master 
reported  that  this,  among  other  debts,  re- 
paired  reconsideration,  and  finally  he  re- 
jeeted  the  claim.  The  lunacy  was  never 
supcfoeded,  but  in  ld41,  the  debtor  charged 
his  estates  with  payment  qf  bis  debts,  and 
died  in  1843.  In  1844,  ths  creditor  filed  a 
bill  for  the  administration  qf  his  estate, 
emd  the  court  held,  that  Me  qfeot  qf  the 
Statmte  qf  Limitations  was  not  exoluded  by 
the  prooesdinys,  and  dkmmed  the  bill  with 
costs, 

Tms  suit  was  inetitated  by  a  creditor  against 

ths  twwiees  and  exeeutoss  of  the  wiD  of  Sn* 

^tegary  Psge  Tamer,  for  the  adnmnstration  of 

^catsse.    The  plaindff,  Mr.  Roche,  sued  on 

oeiMlf  of  himself  aodiOl  other  the  nnsadsfied 

■■■ple^saatnMSt   cndiSsts.      The  faets  weve, 

tihas  before  1823,  the  ^te  Sir  Chfsgory  ^e 

aten^giffse  to  the  phdntiff  certain  promissory 

Botas  to  die  amount  of  S,0002.,  in  payment  of 

aioiiey  lent,  and  pietUKs  and  other  works  of 

art  eidd  to  Inm.    in  January,  in  that  year,  die  ibeek  as  1826,  the  allsged  debtor  being  thsna 
for  Sir  6.  ¥.  Tanwr  wrote  to  the  luBatieand  so  found  lay  yirto»of  a^wwmissioBb 

That  action  wad  idl  ether  proceedings  at  lav 
for  die  demand  had  beeB^RBStrained*  ahselntdy 
banred  by  an  order  in  a  suit  institntsd  by4hB 
oomoHttses,  m^iicb  osder  wns  made  widi  ithe 
oonsent  ef  the  piesent  phuntiff.  This  coait 
had  now  ae  jvrisdielion  to  alter  that  oideB,  aai 
sapposing  it  oo«ldb  ne  ease  was  before  it  to'ii^ 
dace  it  to  do  so.  A  state  of  thinos  sMltt 
haveaiieni,  inwhiehf  notwidistaadaig  ws  em^ 
the  enditorsaighl  haveened  in -sobs  ordinal^ 
cowt  of  law  or  ^Qjdty*  bnt  had  *saoh  a  stateet 
dnaga  arisen  J  The  iMntiff  had  actnoHy  aai 
aedfely  smiled  hiuMekf  of  ^he  Order  of  hSU, 
and  after  various  reports  and  renuwiilsisiiim  -df 
the  chum,  it  was  filially  vdiaaOowed  M  2filk  of 
Ao^gost,  1880W  ¥^QM  diatday tmtil  after  ikm 
dtatheftheteaatic.lhe'iAtged  dsbtor,  niiidi 
tookidaesiina84%tlMseieditsrwaB  ai»solul^y 
ouieaesat,  »A  tiia-atatateaf  T  iinHidnns  ilsn% 
disposed  of  thedaim,unlMS  thaOnlBrvf  4fli^ 


fondants^  insisled  en  theStaloteof  limitation^ 
and  that  the  plaiiftiff  was  condosively  boiad 
by  the  Older  of  1896. 

Daring  the  armiawnt  ithe  foUowing  cassi 
were  cited  and  ohssgfsd  4MI»  namely .  flisaiif 
V.  Hopkins,  I  Scfa.  &  Lef.  441i  SnpartL 
dPDoiyaU,  12  Vea. 984;  ilasy#oa  v.  BiwvkaH 
6  Beav.  67;  Dmoetmort  v.  SU^d,  8  Bear. 
508;  and  Brown  v.  tfewnH,  2  Myl.  AcChr.  IML 

His  Honour  said,  that  this  waa  a  Isfld^  nflt 
aa  equitable  demaad,  and  the  plaintiff's  tid% 
if  he  had  oas,  to  eooae  to  die  court  for  the  ail- 
ministiatien  of  the  idleged  debtor's  estate  waa 
grounded  oa  that  legal  demand,  aad  the  saaia 
had  heea  awde  the  subject  ef  an  action  so 


^  a  letter,  Mying  that-his'dcbts  would  be 
twilli  ail  possible  dispatdi.    In  November 
~'    [  he  was  amsted  and  confined  in  die 
ich  Pfeison,  at  the  suit  of  another 
sd  in  the  foBeanng  month  he  was 
la  lanade  and  to  have  been  of  .tmsound 
July  1,  1893.    in  Trinity  l^rm,  in 
1895,  tdie  phundff  k»c%sd  adetaiaar 
;  hfab,  he  beinr  still  aprisoaer,  and  on 
»  9^ad  of  June  foucming^  the  connn ittees  of 
astale  died  a  bill  to  restrain  the  action,  and 
^  She  notes  migiit  be  ddivefed  ap  to  be  can* 
4tt  that  suit  an  eider  was  made  by 
t*of  Mr.  Roite,  dated  97th  July,  1895, 
dag  dM-acfiott  «id  also  odisr  ptoeesd- 
nhnt  die  »hnattie ;  and  it  was 
I  dMftallpsoiasdIngsin  das  aoit 
slvald  bestaysft,  and  da»  Ms.  n&dko  shaoM 
baatfibartrtosanyia  his  cWai  ogahistthe 
ommt  stf4hetena6B  hidwaattterof^lOBaey 


Afwrfor  Gtafif  ^  Vioi^OktmceUorKftlgkt  Bnice. 


and  the  pEoceediogt  wider  it.  pndtukd  its 
openttioii,  and  his  Honour  was  or  opinion  that 
.they  did  not.  The  bill  must  therefora  he  dis- 
missed with  costs, 

[In  Bankruptcy,] 

Stg^e  Stephenson,  in  re  St^kauM.   Dec.  13 
and  20,  1847. 

MORTGAGB  OP  BTOCK-IN-TRADS.—- DI8TU88 
FOR  RBNT.-^lfARSHALLING. 

Where  a  trader  had  mortgaged  his  stock-in- 
*     trade  and  goods,  and  retained  possession 
J     and  added  to  his  stock  ;  and  then  the  land- 
.     lord  distrained  for  rent  and  sold  part  of 
■  '  1    the  goods,  and  then  the  trader  became  bank- 
\    ;    *^Pf''  Held,  that  the  mortgagee  was  only 
J  .  I   entitled  to    the   remaining  furniture  and 
,  ^  j  stock  that  existed  at  the  time  of  the  mort- 
I  ■  1  gage  /  Held,  also  that  the  mortgagee  had  a 
{ I   right,  as  aaainst  the  assignees,  to  the  bene- 
fit of  the  doctrine  of  marshalling. 


'  By  a  deed  dated  30th  July,  1844,  John 
Stephenson  (the  bankrupt)  assigned  to  Joseph 
Stephenson  (the  petitioner)  all  his  household 
nirniture,  stock-in-trade,  shop  fittings,  and 
other  fixtures  in  and  about  his  house  and  shop, 
and  all  his  book-debts  relating  to  his  trade,  for 
aecuring  600A,  (part  then  due  and  part  then 
advanced,)  with  interest  at  Ave  per  cent.,  with 
power  of  sale,  if  the  money  was  not  paid  on  the 
let  of  October  foUowinff.  The  bankrupt  car- 
ried on  his  business  do/wa  to  August,  1847, 
and  bought  and  sold  stock  accordingly;  but  a 
person  was  put  into  possession  on  behalf  of 
the  petitioner.  On  the  3rd  of  last  month  the 
landlord  distrained  for  rent,  and  the  broker 
was  authorised  by  the  petitioiier  to  hold  for 
iiim  as  well  as  for  the  landlord.  On  the  16th 
of  August  the  broker  sold  part  of  the  furniture 
Aid  paid  the  rent  and  expences,  and  held  the 
-sest  of  the  property  as  baiM  for  the  petitioner. 
On  the  following  day  the  petitioner  removed 
the  remainder  of  the  gooos,  stock,  &c.  to  a 
ivarehouse,  and  a  fiat  in  bankruptcy  being  is- 
sued after  the  14th,  the  same  were,  on  the  19th 
4>f  the  same  month,  seized  by  the  messenger 
under  an  order  of  the  commissioner  acting  on 
the  fiat  The  petitioner  applied  to  the  com- 
missioner for  leave  to  sell  the  goods,  &c.,  and 
to  prove  for  tiie  difference ;  but  he  would  not 
allow  the  same,  saying  he  had  no  jurisdic- 
tbn  so  to  do.  The  petition  now  prayed  that 
4he  petitioner  might  be  declared  a  legal  mort- 
mee  of  the  unsold  furniture,  stock-in-trade, 
&e.>  and  of  the  book  debts  due  at  the  time  of 
the  mortgage  deed ;  that  an  account  might  be 
taken  of  money  due  and  interest  on  the  secu- 
tkf;  that  the  goods  might  be  sold,  and  that 
the  petitioner  might  have  leave  to  prove  for  the 
deficiency,  if  any. 

Mr.  Swanstm  and  Mr.  Metcalfe  for  the  peti* 
•«»,  cited  Aldrieh  v.  Cooke,  8  Ves.  382 ;  Jame- 
40i»v.Aarf/,  3Ter.Rep.6l8;  li^iMy.HilU 
m^  6  Man.  and  Ghran.  245;  Greenwood  v. 
OmrchiU,  X  MyL  and  K.  646,  and  Skism.  v. 
Emoood,  2  Swan.  686. 


Mr.  RtuseU  and  Mr.  BUMs  kf^mtOi  bttk 
asngiiees,  and  opposed  the  petitHm. 

Sir  J.  L.  Knight  Bruce,  V.G.— I  wiD  com. 
der  the  point  of  marshalling.  Itisonsofaote 
conseauence,  and  I  wiU  communicate  with  lii: 
Visaro,  and  through  him  the  psrties  inll  knov 
my  opinion.  I  do  not  at  present  know  howtbe 
order  should  be  prepared  in  that  respect.  In 
the  case  of  Tombs  v.  Roeh,  (2  ColL  dC.  499,) 
I  defined  the  word  marshaUing. 

Subject  to  that  question  &ere  mnit  be  a 
common  order,  as  in  the  case  where  there  is  i 
written  security,  subject  to  what  I  am  about  V> 
mention,  extending  only  to  such  fumitutv,  fii- 
tures,  and  stock-in-trade,  and  property  pur- 
portmg  to  be  included  in  the  assignment  ei 
now  remain,  and  as  were  in  the  honce  md 
shop  at  its  date.  Then  it  will  be  inquired 
what  are  existing,  if  any,  and  the  security  will 
be  made  available  except  only  on  what  the 
landlord  may  have  sold. 

The  costs  win  be  borne  as  usual  npen  a  writ- 
ten security,  except  so  far  as  thev  have  been 
increased  by  claiming  the  book-debts.  So  fiff 
as  they  have  been  increased  by  claiming  these 
debts,  the  petitioner  must  navthon.  So  fax 
as  th^  have  been  inci^asea  oy  claiming  the 
stock-in-trade  not  on  the  premises  at  the  date 
when  the  deed  was  executed,  there  wiU  be  no 
costs  on  either  side.  But  as  it  is  somsted 
that  the  expense  of  the  apportionment  cl  such 
costs  will  far  exceed  their  value,  let  the  order 
be,  as  to  costs,  in  the  usual  manner  as  in  the 
case  of  a  mortgage  or  a  written  instrument. 

Dec.  20M.— Sir  J,  L.  Knight  Bruce,  V,  C- 
The  question  upon  which,  having  some  doabts, 
I  reserved  my  opinion  in  this  case,  is  one  of 
marshalling.    Certain  personal  chattels  of  the 
bankrupt  were  specifically  charged  by  him,  for 
valuable  consideration  by  way  of  mortgage,  ia 
favour  of  creditors.    The  bankrupt  being  per- 
mitted to  have  possession  of  those  goods,  and 
being  in  possession  also  of  other  personal 
chattels,  to  which  the  creditor's  security  did 
not  extend,  the. bankrupt's  landlord  distrained 
for  rent,  not  upon  the  former  only,  but  upon 
both  sets  of  goods.    The  person  in  poseesoon 
under  this  distress  was  requested  by  the  mort- 
gagee, and  consented,  to  hold  possession  oC 
the  goods — at  least  of  the  mortoaged  goods-- 
for  him  as  well  as  for  the  Iandk>rd,  without 
prejudice  to  the  landbrd'a  rights.  AlltluBWU 
before  the  bankruptcv.     A  sale  took  pls0> 
under  the  distress.     The  distress  onl?  txMk 
place  after   the  bankruptcy,  by  whicli  thai 
which  was  the  landlord  s  demand  was  satis- 
fied.   The  goods  which  were  the  subject  of  the 
distress  were  not  all  sold,  but  they  indoded 
some,  if  not  all,  of  those  which  were  the  sub- 
ject of  the  mortgagee's  sociirity,  wlulst  some 
or  all  of  the  goods  to  which  thie  security  did 
not  extend  remained  unsold.     Tlie  dispi^ 
point  is,  as  to  the  mortgagee's  ruj^ht  to  daan, 
as  against  the  ass^^ees,  the  benefit  of  the  doc- 
trine of  marshaUing;  he  aaaerting,  and  they 
denving,  that  the  goods  which  were  not  in- 
cluded m  his  secunty  were  first  mpfiks3bk  to 
the  payment  of  the  4atadk>rd'a  dbrnuA  «^» 


at^triar.Comrii.i  V.  C  Km0hi  Brmc9.^Qi0€9^9 Bmuh. 


3ir 


ooBMqiwiitly,tluil  the  aiortgigee  is  evMed,  m 
against  the  asiignees,  to  be  placed  sabatan- 
tnUy  io  the  same  situation  as  the  landlord, 
and  to  regulate  bis  proceedings  in  conformity 
wiUi  that  title*  I  have  considered  the  point, 
and  my  doubt  has  been  removed.  The  doc- 
tcines  and  the  rules  recogniaed  by  Lord  Kldon 
in  Aldrich  v.  Cooke  seem  to  reach  this  case 
which  is  new  in  species,  but  not  generically. 
Fraud  and  reputea  ownership  were  there  out 
of  the  question.  The  assignees  and  the  bank- 
rupt are  as  one,  and  say  that  no  third  person's 
lights  can  intervene,  llie  simple  case  of  a 
petBon  having  lent  goods  to  one  whose  land- 
lord distrains  upon  those  goods,  and  also  upon 
the  proper  gooos  of  the  tenant,  may  be  thought 
to  exhibit  more  strikingly  the  present  neces- 
sity, in  point  of  reason  and  justice,  for  judicial 
interference,  but  does  not,  m  substance,  differ 
much  from  other  cases.  I  must  direct  the 
rules  of  marshalling  to  be  applied  as  between 
the  mortgagee  and  the  assignees.    It  is  one  of 


power  of  x«demption>  and  the  tinea  for 
ment  in  the  second  mortgage,  diffisred 
thoae  in  the  fiiat^  but  the  lessor  of  the  phdntitf 
did  not  take  any  greater  estate  in  the  premises  • 
than  the  first  mortgagee  had  done.  A  verdict' 
was  found  for  the  pluntiflT,  with  leave  reserved 
for  the  defendant  to  move  to  enter  a  nonsuit,  if 
the  court  should  be  of  opinion  that  the  deed 
was  not  properly  stamped. 

B}fle$,  Serjeant,  and  Mr.  Prendergatt  for  the 
plaintiff.  By  the  instrument  in  question,  the 
remainder  of  the  term  originallv  granted  to 
Brickwood  was  assigned  to  the  lessor  of  the 
plaintiff,  in  consideration  of  350/.  paid  for  the 
purpose  of  paving  off  the  first  mortgage,  and 
bv  way  of  furtner  advance.  The  lessor  of  the 
plaintiff  does  not  take  any  greater  estate,  nor 
does  he  take  any  better  security  than  was  ori« 
girndly  granted  to  the  fint  mortgagee ;  for  in 
the  first  mortgage  Guttridge  covenanted,  and 
in  the  second  the  widow  and  son,  who  repre« 
sent  him,  covenanted.  The  instrument,  there- 
those  casesln  which  I  cannot  dispose  of  the  j  fore,  is  a  transfer  of  mortgage,  by  which  a  sum 
details  \k€re*    I  can  do  no  more  than  state  the  has  been  advanced  by  way  of  further  charge,  and 


principle.     The  counsel  on  both  sides  must 
assist  the  registrar  in  drawing  up  the  order. 

(Before  the  Four  Judges.) 

Doe  dem,  Crawley  v.  Guttridge.    Hilary  Term, 

1848. 

TRAN8FSR  OP  MORTGAGE. — NEW  8BCURITY. 

— STAMP. 

A.  imortgaged  land  to  B./or  a  term  of  years, 
A.  died,  leaving  the  property  to  his  voxfejor 
life,  remainder  to  his  son  in  fee.  In  con- 
stderaiion  of  the  vayment  of  the  sum  ad'- 
vanced  by  B.  ana  a  further  advance,  the 
widow  and  son  joined  in  mortgaging  the 
property  to  C./or  the  residue  of  the  term. 

Held,  that  C,  by  this  instrument,  took  afresh 
security,  and  that  a  deed  stamp  of  IL  1 5s. 
wa8  necessary,  and  that  the  ad  valorem 
duty  on  the  further  sum  advanced,  as  re- 
quired  by  3  Geo.  4,  c.  117*  s.  2,  was  not 
student. 

This  was  an  action  of  ejectment  by  the 
mortgagee  against  the  mortgagor.  Joseph 
Gattridge  mortgaged  the  premiaes  in  dispute 
to  one  Brickwood,  for  a  long  term  of  years  for 
Ibe  repayasent  of  160/.  Guttridge  died,  be- 
qaeatbmg  the  premises  to  his  wife  for  life, 
with  remainder  to  his  son  in  fee.  The  widow 
and  aon  afterwards,  in  order  to  pay  off  the 
first  mortgage  and  to  obtain  a  further  ad« 
VBOce,  in  consideration  of  350/.,  joined  in  a 
OKftrtga^e  of  the  premises  to  the  lessor  of 
the  piJttintiff  for  the  residue  of  the  term. 
The  fiacts  above  stated  were  recited  in  the 
seeond  mortgage,  on  which  stamp  duty  to  the 
aaaooB^  d  5/.  had  been  paid,  being  the  ad 
vaiorem  doty  on.the  additional  sum  advanced, 
utd  tbe  piQgresajive  duty  required  hj  the  65 
Geo.  3,  c.  184.  At  the  trial  the  deea  waa  ob- 
u>9  on  the  ground  that  it  waa  iqinA* 
\ §qx ynmt  ola  deed  staap.  The 


comes  within  tbe  provisions  of  the  3  Geo.  4,  e. 
117j  s.  2,  and  if  so  a  sufficient  amount  of  duty 
has  been  paid.  Doe  d.  Bartley  v.  Gray,*  Doe 
d.  Barnes  v.  Bowe^  Doe  d.  Bowman  v.  Lewis,'^ 
Doe  d.  Snell  v.  7bfn.<^ 

Mr.  CyMaUey  and  Mr.  Peacock,  contrk.  In 
Doe  v.  Gray,  no  opinion  was  given  on  the  point 
now  before  the  court,  and  in  Doe  v.  Rowe  it 
did  not  become  necessary  for  the  court  to  give 
any  opinion  on  the  point  now  under  discussion, 
llie  case  of  Lamb  v.  Peace,^  Brown  v.  Pegg,^ 
and  Humberstone  v.  Jones,*  show  that  the  pro- 
visions of  3  G.  4,  c.  117>  are  not  applicable, 
where,  besides  the  fresh  advance  of  money, 
the  mortgagee  under  the  second  deed  takes  any 
additional  security;  and  in  the  last  case  the 
Court  of  Exchequer  held  that  a  covenant  to 
pay  the  original  sum  and  the  additional  ad* 
vance,  tog[eSier  with  a  power  of  sale  which  did 
not  exist  in  the  first  mortgage,  rendered  the 
instrument  liable  to  a  deed  stamp.  [Pattesom, 
J.  The  covenant  by  the  first  mortgagor  would 
bind  his  heirs,  and  therefore  these  mortgagors 
were  originally  liable.]  They  were  only  liabla 
to  the  extent  of  assets  by  descent,  but  they 
have  now  taken  upon  themselves  an  additional 
responsibility. 

Lord  jE>eiifii<in,  C.  J.  It  .q^pears  to  me  that 
this  is  the  same  as  if  a  new  party  was  intro- 
duced covenanting  for  himself,  his  heira  ud 
assigns,  and  that  the  stamp  theiefore  is  in« 
sufficient. 

Mr.  Justice  Patteton.  I  am  of  the  same 
opinion.  It  appears  to  me  that  the  lessor  of 
the  plaintiff  by  this  instrument  takes  an  ad- 
ditional security.  Parties  are  now  introduced 
and  made  personally  bound  for  the  whole  sim, 
who  were  not  so  by  the  first  mortgage. 

Mr.  Justice  Cokridge  cojucuired. 

•  3  Ad.  &  £L  89.         ^4  Bing.  N.  C.  737^ 
«  13Mee.  &Wels.  341.    '  4  Q.  B.  615^ 

•  8Ad.  S(£1.248.  '6Q.B.I. 
f  16  Law  Joon  Exch.  893. 
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Mr.  JvMifm  Wii^tmm.  I  Hmk  i 
mn  •  BMTv  tnuMkr  «l  the  aoitgiise 
Aft  pnMrwbns  itf  ^  3  Geo«4^c^  kl7,  •>  9» 
liMMse  a  aeir  seevxky  «■»  gmn  Hf  tiie  i». 
tisdttetiaB  of  fAvtiw  wW  «ra  mmt  wdi  yep- 
flpMtty  BBspowiUe^  but  who  wtre  net  aa  W 
tei^  end  a  deed  staiap  thm&iie  ie 
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^le*/ Serjeant,  applied  to  baie  the  rule 
leade  ahaotute  lor  a  new  tjwl,  oe  paymeaft  of 


Bide  abw^ole  accordingly. 


(Before  Mr.  Juetice  WightsHm.) 
Eastham  v.  TV^er.    Trinity  Term,  1847. 

PARTTCUI<AJW    99    BKT«OFF. — XVIDBNCB. — 
ABBITRATION. 

A  particular  qf  setoff  for  201.  12$,  6d.,  for 
worJt  done  to  a  house  and  shop,  necked 
certain  items^  and  then  concliideal  ''and 
sundry  work,  nails,  Sfc'-^  At  the  hearing 
of  a  reference  of  the  cause  before  a  legal 
arbitrator,  it  was  proved  that  the  value  of 
the  specified  work  was  91;  but  under  the 
words  "  Sundry  work  *'  the  arbitrator  {sub^ 
ject  to  the  opinion  of  this  court)  admitted 
evidence  qf  work  on  the  premises  to  the 
amount  of  iOl.  Is.  Held,  that  this  evidence 
was  rightly  received  by  the  arbitrator,  and 
that  if  the  plaintiff  was  in  any  way  misled 
by  the  form  of  the  particular,  it  was  for 
him  either  to  have  applied  for  further  par- 
ticttlars,  or,  when  btfore  the  arbitrator, 
have  asked  for  an  adjournment  of  the  re- 
ference, if  he  wished  time  to  answer  the  evi- 
dence as  to  the  claim. 

Early  in  the  Term  Mr.  Chambers  obtmned 
a  mle  calling  on  the  defendant  to  show  canse 
wh^  a  Tevdict  should  not  be  entered  for  the 
phontiff  in  this  canse,  porsoant  to  the  certificate 
of  the  arbitrator,  given  herein. 

In  this  case  it  appeared  that  a  nlea  of  set-off 
W9»  pleaded  by  the  defendant,  who,  in  pursu- 
ance of  an  order  of  Mr.  Justice  Erie,  made  on 
Ae  8th  of  March,  1847>  delivered  a  certain  par- 
tionlar  of  aet-off.  Subsequently  to  this  the 
cause  was  referred  to  a  legal  arbitrator  by  an 
eeder  of  refemiee,  dated  the  28th  of  April. 
The  arbitrator  proceeded  wnth  like  reference, 
and  examiniBd  witnesses  on  both  sides,  after 
wfaidi  he  gave  a  certificate  in  the  foUowHig 
form: — 

''Having  heard,  examined,  and  considered 
the  alleffations  and  proofs  of  both  the  said 
nartiea,  numbly  states  the  following  queatioB 
lor  the  opinion  of  this  honourable  court.  The 
diiindaros  particulara  of  set-off,  dehvered 
under  an  orin  of  Mr.  Jnstiee  Erie,  dated  the 
8th  of  March,  1647,  are  as  foUowa,  via : — 

**  March,  1846.— To  fitting  up  a    £.  *.  d. 
shop  in  Anderson  Street  with  one 
pair  of  glass  doors  and  fimlight,  lock 
and  bolts  and  hinges  to  a  partition  to 
ditto,  and  monlifitag  all  complete,  and 


and  liniagai^  aad- 
naae,4M;,&c.      .    .  .   «  \   «   .son  (^ 

''The  amount  due  to  ihe  defends  for  the 
work  so  particularised,  that  is  to  say,  'for 
fitting  up  a  shop  in  Anderson  Street  widi  one 
pair  of  glass  doors  and  ftnfi|^  lock  and  bolts 
and  hinges  to  a  partition  to  oitto,  and  moald- 
injgs  all  complete,  and  fitting  up  shop  wiodov 
with  glass  case  and  linings,'*  is  9'* 

*"Ae  amount  of  other  work  done  about  the 
premises  and  included  under  the  term  "  sundry 
work,"  is  10/.  It.,  making  together  I9l.  1<. 

**  The  plaintiff  objected  to  anjr  eridence  being 
given  under  these  particulars  of  set-off  of  more 
than  the  work1[specified,  constituting  tbe  9^^ 
and  I  received  we  evidence  of  the  residne, 
subject  to  that  objection.  If  the  court  sball  be 
of  opinion  that  the  evidence  of  set-off  under  the 
words  "sundry  work,**  to  the  amount  of 
10/.  Is.,  ought  not  to  have  been  received,  then 
I  certify  that  a  verdict  fior  the  phuntiff  should 
be  entered  for  8/.  15«.  debt,  and  Is,  damages; 
but  if  the  court  should  be  of  opinion  that  such 
evidence  was  properly  received,  then  I  certify 
that  a  verdict  should  be  entered  for  the  defend- 
ant ;  and  I  further  certify  that  in  ather  case 
the  costs  of  the  reference  and  certificate  are  to 
be  paid  by  the  said  parties  in  equal  proportions. 
As  witness  my  hana  this  3rd  day  of  May,  1S47. 
" Arbitrator.** 

The  present  rule  having  been  obtained, 
Miller  now  (June  11)  showed  cause,  and 
contended,  that  the  particulara  were  quite  large 
enough  to  juatify  the  arbitrator  in  admitting 
the  evidence  as  to  the  10/.  Is.  If  the  plaintif 
had  thought  the  particulars  too  general,  he 
might  have  applied  for  further  and  better  par- 
ticulars, or  asked  the  arbitrator  for  an  adjourn- 
ment if  he  was  in  any  way  taken  by  surprise  by 
the  evidence  when  given;  it  was  dear,  however, 
that  he  could  not  have  been  in  any  way  de- 
ceived, for  the  work  was  proved  to  nav^  been 
done,  and  therefore  the  plaintiff  must  bare 
been  well  aware  of  what  was  intended  to  be 
proved  under  the  particular.  It  is  always  enough 
if  a  particular  be  intcUigable  to  a  reasonable 
extent  and  not  calculated  to  mislead.  Liaet  v. 
Rees,  1  Jurist,  593.  Under  all  the  circiUBStaii- 
ces,  therefore,  this  rule  must  be  discharged* 
and  a  verdict  entered  for  the  defisndant. 

M.  Chambers,  {Lush  with  him,)  wm  heard 
in  support  of  the  rule.  He  contended,  that  the 
particular  delivered  by  the  deisndant  in  tloi 
case  was  one  clearly  calculaled  to  mialead.  T^ 
object  of  the  strictness  required  in  particukn, 
is  laid  down  in  Arcbbold'a  Practice,  voV  %  p. 
1216.  "  The  object,  hoiaever,  of  this  strictnns 
is,  that  the  opposite  party  may  know  what  will 
be  attempted  to  be  proved  agninat  him  at  the 
trial,  and  prepare  ms  evidemse  acoordini^-" 
Now,  in  this  case^  partidlara  give*  is  deady 
calcuhrted  to  mialead,  for  the  laraer  part  ^the 
defendant's  daim  of  90/.  I2a.  Si  is  attsmptsd 
to  be  recovered  under  the wurds  ^'  eundry  wwk, 
naib,  &e.  &c.,''  tin  krger  pwt  of  Otf  dahn 
bsjpgthwipt  in  m  mtrnmammcf  necelyte 


SupcfiOT 
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dadm-  being  eoiupiebeuded  in  the  genenllftf : 
tiw  WM  dourly  edeukted  to  inialeBd  the  plahK 
tifr«  «id  tfaerafore  the  arbitnitor  ought  not  to 
hc?e  admitted  the  evidence.  The  rale  most 
tbwtfore,  kis  submitted,  be  made  absolute,  und 
a  ierdiet  entered  for  the  plaintiff. 

W^ktmtmyJ.  If  I  were  satisfied  that  in- 
josties  would  be  done  by  tb»  defendant's  rae- 
oeediag  in  this  case,  I  should  pause  before  I 
diseharged  the  present  rule,  but  1  am  of*  opinion 
that  there  is  no  hardship  at  aU  done  to  the 
•pkdnttff  bf  the  evidence  being  admitted  by  the 
ertntrator  under  the  particular  as  it  stands. 
If  the  pUantiff  was  not  quite  satisfied  with  it, 
he  shoald  have  taken  out  a  summons  for 
further  and  better  paiticulBrs.  He  knew  that 
samethiag  move  was  intended  than  the  9/.  He 
aost  hove  known  that  he  owed  the  defendant 
m  muck  monev*  as  the  defendant  owed  him,  jei 
hi  gMs  on  with  the  acticm  and  lies  by,  thinking 
fas  «9old  take  advanta^  of  what  he  bought 
WIS  a  defect  in  the  patticuler.  if  he  had  been 
misted  in  any  way,  he  might  have  a^ed  for  an 
adjevmnient,  which  the  arbitrator  would  have 
Unmied  as  a  matter  of  course.  As  it  is,  I  think 
the  evidence  was  rightly  admitted,  and  that  the 
vwdict  ought  to  be  entered  for  the  defendant 
Ue  praeerit  rule  will  therefore  be  discharged. 
Rule  discharged. 


€amman  Jgilam. 

Vmmeif  t.  ihckmmik.    Sittings  alter  Michaelmas 
7«rm,  B«c.  Mi,  1847. 

OAMK8  AND  WAOXHB  ACT.  8  &  D  VICT.  CAP. 
109.— CON8TBUCTION  OP  18TH  SECTION. —- 
RIGHT  TO  BXCOVBB  BACK  8TAKB  DB- 
POSITSD. 

Where  a  wm  of  mom  was  deposited  %%  the 
haads  qf  a  stakeMaer  to  ahCie  the  event  of 
<m  illegal  wager  «*  but  before  the  detarmina^ 
turn  of  smeh  waffer,  one  of  the  parties  gave 
a  notice  of  his  abandonment  qf  the  wager, 
and  rearing  the  stahehMer  to  repay  km 
deposit :  Hdd,  that  an  action  for  money 
had  and  received  to  the  use  of  the  partt/ 
giving  the  notice,  lay  to  recover  from  the 
stakeholder  the  amount  qf  sueh  deposit, 
notwithstanding  the  provision  qf  theS  ^  9 
VUt.  cap,  109,  see.  IB  :  Held  also,. that  if 
thestatute  had  been  a  good  answer  in  bar  it 
mmst  have  been  ^eciaUy  pleaded, 

f>SBT  for  money  had  and  received.  Flea 
iiBiiaiiup  mdebtteOus.  At  the  trial  before 
Wilde,  C.*<l.,  at  the  sittings  in  London  after 
Micfaaielin»  Term,  1846,  it  was  proved  that  a 
bet  of  QOi,  aside  had  been  made  on  a  trotting 
D^tch  to  come  off  on  the  Uzhvidge-*road,  be- 
tween the  plaintiff's  horse  and  that  of  one 
Isaacs.  The  nlaintiff  had  deposited  his  20/. 
with  the  defenoant  as  a  stakeholder,  but  before 
the  tkne  appeinled  for  deeidiag  the  match  he 
deterouzkied  not  to  let  his  horse  trot,  and  gave 
tile  ddendamt  notice,  requiring 'liim  to  retiihi 
tifte  amount  of  his  deposit.  This  the  defendant 
fiiilid«odD,ii]legkigthfltfsaac8'^  horse  had,  at 


luB  *nBM  iijjpuHilied,  wiftev  dvar  the  xouRMy 
and  that  he  1hi4  thereupon,  <paid  over  ifaa 
Aflmmt  of  the  deposit  to  laaacs.  The  yaay^ 
imder.the'difiectian  of  the 'learned  jncbe,  atttiie 
teial,  fmmd  a  <verdiat  ior  the  plaint^  ior  the 
sum  of  2(M.,  and  a  rob  inn  hanring  been  hA^ 
tained  to  set  aside  that  verdiot  and  fior  a  vms 
trial  on  the  ground  of  .miadirection, 

Ta^aurd,  Svjt.,  and  Phinn  now  showed 
cause.  IJhe  first  point  raised  here  by'tbs  -de* 
fendantyiis  that -under  the  provision  of  the  -8-11 
9  Vict.  cap.  109  sec.  18,  the  plaintiff  cannot 'V^  , 
cover  in  the  present  action.  That  section 
enacts,  "tiiat  all  contracts  or  agreements, 
whether  by  parol  or  in  writing,  JSy  way  of 
gaming  or  watering,  shall  be  null  and  Toid» 
and  duit  no  smt  shsdl  be  brought  or  maintainad 
in  any  eonit  of  law  or  equity,  for  recovenng  any 
sum  of  money  or  valuable  diing  alleved  to  bn 
won  upon  any  «wafl«r,.or  which  ahall  have  been 
deposited  in  the  hands  of  any  peraon  to  abide 
the  event  on  which  any  wi^er,  shall  have:bean 
made."  Looking  at  Uie  .pnamble  of  the  4u:t, 
and  the  whole  of  the  section  together^  it  is  sub« 
mitted  that  the  intention  of  the  act  is  to  .pie* 
vent  te  recovery  of  a  sum  deposited  todl>icb 
the  event  of  a  wagev,  by  a  winner,  either  from 
his  adwrnasy  or  the  peraon  who  acts  as  stake* 
holdsr,  and  not  to  preventm  party  from  reeover« 
■ig^  after  he  had,  as  here,  abandoned  the  illegal 
purpose  fer  which  the  money  had  been  de» 
poeHed*  To  <give  a  em^rary  oonstructioo  to 
tiicBCt  would  have  the  e&ct  of  destroying 'the 
JooMf  yeuitintiee  of  the  parties  making  the 
wager,  which  could  never  have  been  intended. 
The  kttar  provisions  of  the  section  might  be 
unnecessary,  but  they  must  be  canstmed  with 
nsfennce  to  the  first  part  of  the  section,  of 
which  they  are  notliing  more  tlian  an  eztenmon 
in  terms.  The  eourt,  even  if  any  doubt  ex- 
isted, would  not  carry  the  interpetation  fm-ther 
than  what  appeand  to  he  the  intention  of  the 
legislature.  Dwarvis  on  Statutes,  584 ;  Salkeld 
y.  Johnson,  1  Hare,  207 ;  Qreen  v.  Wood,  7  Q. 
B.  178 ;  Crespigny  v.  mttmaumn,  4  T.  R.  790 ; 
Buc.  Abr.  tit.  Statutes.  Bntussuming  that  the 
seolion  in  question  was  a  bar  to  the  right  of 
action,  it  can  only  be  made  available  as  a  d»- 
flnce  when  -epecially  pleaded,  and  cannot  be 
given  m  evidence  under  the  plea  (as  here)  alt 
the  general  issue.  The  cases  of  e^plea  of  the 
statute  of  liasitsdions,  and  the  non-delivery  ef 
an  attoraejr's  signed  bill,  under  the  6  &  7  vict. 
cap.  93,  where  a-  special  plea  is  required,  are 
not  distingmshable  from  the  «present.  The 
cases  of  MmrHn  v.  Smith,  4  Mug.  N.  C.  436, 
and  Potts  v.  SpmroWf  1  Bin^iN.C.  594,  were 
referred  to  on  this  points  .  • 

Seijeant  Bytes,  'Party,  ( and  JoycS,'  in  sup^ 
port  of  the  rule.  Before  the  statute  inques- 
tioB,  even  a;  deposit  upon  a  legal  niger, 
wiMfe  notee  had  been;  given  before  She  amount 
was  paid  over,  »coidH  be  recovered  back. 
EMham  v.  Kingsmmn,  1  Bam.  ic  Aid.  083; 
J^fitSii  V.  Jmrsenm.  1  Ry.  &  M .  «14.  And  as 
to  the  ease  of  an  illegal  ^wer,  the  right  to  re- 
coiMfer  wsB  '^t^  diear.  IronHhe  -statute  in 
[question  was  passed^ ^iid  fer'tbe'Very  purpose. 
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it  was  submitted,  of  taking  away  any  such  right 
of  action.  The  words  are  express,  not  only 
that  "  no  suit  shall  he  brought  or  maintained 
in  any  court  of  law  or  equity  for  recovering  any 
sum  of  money.  Sec,  alleged  to  be  won  upon 
any  wager,  but  also  any  sum  "which  snail 
.  have  been  deposited  in  the  hands  of  any  person 
to  abide  the  event  on  which  any  wager  shall 
have  been  made."  This  last  enactment  is  con< 
elusive  on  the  point.  Then,  if  that  be  the  true 
construction  of  the  act,  it  is  just  as  if  it  had 
said  that  no  promise  shall  be  implied  from  any 
such  deposit  and  therefore  no  special  plea  was 
necessary  in  order  to  render  the  section  avail- 
able as  a  defence  in  bar.  It  resembles  the  case 
of  an  action  by  an  apothecary,  where  there  is 
no  proof  of  his  certificate,  and  non  assumpsit 
the  only  plea  on  the  record.  Shearwooa  v. 
Hay,  5  Ad.  Sc  G.  383.  The  inabilitv  to  recover 
back  the  deposit  from  a  stakeholaer  was  in- 
tended by  the  legislature  as  a  kind  of  penalty 
on  the  par^  to  the  illegal  wager. 

Mamie,  J.*    This  is  an  action  of  debt  for 
inoney  had  and  recdived,  brought  by  the  plain- 
tiff sffainst  the  defendant,  on  the  ground  that 
the  defendant  had  received  20/.  of  the  plaintiff's 
money,  which  he  held  to  his,  the  plaintiff's,  use, 
the  plaintiff  having,  before  the  day  on  which 
the  race  was  to  be  run,  given  notice  to  the  de- 
fendant that  he  would  not  run  the  race,  and 
thereby  desired  that  he  would  return  his  (the 
plaintiff's)  deposit.    The  first  point  raised  is, 
that  the  8  &  9  Vict.  cap.  169,  sec.  18,  prevente 
the  bringing  of  an  action  like  the  present ;  and 
secondly,  supposing  that  to  be  so,  then,  in 
order  to  avail  himself  of  that  section,  the  de- 
fendant ought  to  have  pleaded  it  speciaUy.    I 
am  of  opinion  that  the  plaintiff  is  entitled  to 
sustain  the  verdict  notwithstanding  the  objec- 
tion involved  in  the  first  point.    But  that  if 
that  objection  had  been  a  good  one,  the  defend- 
ant could  not  render  it  available  as  a  defence 
without   its   being  specially  pleaded.      With 
respect  to   the   furst    point,    the   question   is 
whether,  as  a  wager  is  rendered  void  by  the 
first  clause  in  the  ist  section  of  the  act,  a  stake- 
holder can  be  made  liable  at  the  suit  of  one 
narty  who  has  repudiated  the  wagering  contract. 
Now  the  Ist  section  provides  that  all  contracts 
or  agreements,  bv  way  of  gaming  or  wagering, 
shall  be  null  and  void ;  nor  did  it  stop  there, 
but  further  enacts  that  "  no  suit  shall  be  main- 
tained for  recovering  any  sum  of  money  alleged 
to  be  won  upon  any  wager,"  and  also,  Aat 
'*  no  suit  shall  be  maintained  for  recovering  any 
sum  which  shall  have  been  deposited  in  the 
bauds  of  any  person  to  abide  the  event  on 
which  any  wager  shall  have  befn  nuide."    Now 
the  seeond  provision  was  certainly  compre- 
hended in,  and  would  have  been  the  legal  con« 
sequence   a(,    the   first    But   aa  there   was 
nothing   unusual  in   an   act   of    parliament 
statinff  in  terms,  that  which  would  otherwise 
have  been  inferred,  I  do  not  think  thi^  iact 
•ught  to  have  any  gnat  weight  in  constming 


the  act  in  question.    Then,  witfi  isspect  to  d« 
third  ckuse,  it  was  said  that  provisioa.  would 
be  idle,  inasmuch   as  it  would  be  no  moit 
than  the  legal  consequence  of  the  first,  unkii 
there  was  given  to  it  the  further  effect  of  ^ 
priving  a  party  of  his  right  to  recover  a  deposit 
under  a  repudiated  wagering  contract   Iliii 
construction,  it  was  true,  woidd  give  an  opera- 
tion  to  the   ckuse  beyond  that  which  wu 
merely  the  consequence  of,  and  inddeotal  to, 
the  previous  parts  of  the  section.    BatI  think, 
if  the  second  portion  of  the  section  be  looked 
at,  it  is  more  conformable  that  the  third  part 
should  be  considered  no  more  than  an  espoai- 
tion  of  the  legal  consequence  of  the  first.  Tie 
second  clause  related  to  a  case  where  a  wioaei 
brings  an  action  seeking  to  recover  againet  a 
loser ;  and  although  the  third  ckuse  might  hi?e 
been  omitted,  yet,  if  the  second  were  ioaeried, 
then    the  third  became  necessary.    I  think, 
therefore,  on  looking  closely  at  the  section,  and 
treating  it  as  a  matter  of  grammatical  constnic- 
tion,  that  it  does  not  apply  to  a  case  of  a  re- 
I>udiated  contract  such  as  this.    This  constrac* 
tion,  however,  can,  I  think,  be  supported  on 
higher  ground.    It  seems  to  me  that  the  pre- 
sent action  cannot  be  considered  as  an  action 
brought  to  recover  a  sum  of  money  or  valoable 
thing  which  had  been  deposited  id  the  hands 
of  any  person  to  abide  the  event  of  any  wager. 
Such  an  action  would  be  one  in  wnich  the 
plaintiff  would  claim  the  money  because  it  had 
been  deposited  in  the  defenaanf  a  hands  to 
abide  the  event  of  a  wager,  and  here  it  is  qoite 
the  contrary,  the  money  being  claimed  becaose 
it  was  money  which  bebnged  to  the  plaintiff, 
and  which  the  defendant  held  for  him,  and  was 
under  no  obligation  to  pay  it  to  anybody  elae. 
After  the  notice  of  repudiation  it  ceased  to  be 
money  in  the  defendant's  hands  to  abide  the 
event  of  a  wager,  and  became  money  in  his 
hands  which  he  has  no  good  reason  for  retain- 
ing.   Upon  these  grounds  I  think  the  case 
ought   to    be    determined    in  the  plaintif  s 
favour.    It  was  said  that  the  scope  of  the  act 
was  to  prevent  gaming,  and  that,  therefore,  the 
construction  contended  for  by  the  defendant, 
as  it  would  have  the  effect  of  discouraging 
gaming,  ought  to  be  upheld.    But  I  do  not 
think  that  it  is  at  all  reasonable  to  suppose  that 
the  act  was  intended  to  impose  so  penal  a  for- 
feiture as  that.    Supposing,  however,  that  the 
true  construction  were,  that  this  section  did  de- 


•  WiWe,  C.  J.,  was  sitting  at  iiifs>rMf,  and 
Goltman,  J.,  had  left  th»  court. 


prive  the  party  here  of  the  right  to  recover 
back  his  suke,  then  I  think  it  is  necessary 
that,  as  a  defence,  it  should  be  speciaQy 
pleaded,  although  in  the  present  case  it  ia  on- 
necessary  to  give  any  decision  on  that  point. 

Crestw€ll,  J.,  and  WUUams,  J.,  concurnd. 

Rule  dischai^ged. 

Qrakam  v.  lagMhy.    Jan.  1 1, 1848. 

PRACTICK.  —  aiGNINO  JUDGMENT.— AFH- 
DAVIT,  WAIVBH  Of. 

Vniihejurwtf^am^gyimmii 
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j  itofi«r,  fjltf  ifforda  "swombrfore  me**  be 
j    omitted,  emd  the  plcUUiff  take  fwrther  pro^ 

ceedimgs,  he  thereby  wmves  his  right  to 
I  jwdgmmtmeforwantofaplea. 
f  N  this  case  a  rule  had  been  obtained  calling 
Tipon  the  defendant  to  show  cause  why  an 
order  of  Mr.  Baron  Piatt  should  not  be  re- 
icmdedf  and  why  the  interlocutory  judgment 
thereby  oidered  to  be  set  aside,  with  costs, 
ihould  not  be  restored. 

An  action  had  been  brought  against  the  de- 
fendant in  Uils  court,  to  which  he  pleaded  imter 
alia  that  he  was  an  attorney  of  the  Queen's 
Bench,  and  not  of  the  Ezchequier,  and  there- 
fore not  liable  to  be  sued  in  the  said  Court  of 
Exchequer,  &c.,  concluding  to  the  country, 
and  adding  the  similiter.  An  affidavit  accom- 
panied the  plea  the  juiat  of  which  was  in- 
formal, being  "sworn  at  Manchester,"  &c., 
omitting  the  words  '*  before  me.*'  The  plain- 
tiff then  struck  out  the  similiter  and  took  other 
steps  in  the  cause :  there  was  subsequently  a 
demurrer  and  a  ^ve-days'  rule  for  the  defend- 
ant to  join  in  demurrer.  Before  the  expiration 
of  the  five  days,  plaintiff  signed  judgment  as 
for  want  of  a  plea,  upon  the  ground  that  the 
jurat  of  the  affidavit  accompanying  the  plea  in 
abatement  was  defective. 

Martin,  for  the  defendant,  contended  that 
the  omission  was  a  mere  irregularity,  and  did 
not  render  the  plea  a  nullity ;  that  the  affidavit, 
though  not  made  according  to  the  rule  of  court, 
was  notwidistanding  good  as  an  affidavit;  and 
that  a  deponent  miffht  be  indicted  upon  it  for 
perjury.  The  words  "  before  me  "  were  unne- 
cessary in  an  affidavit  sworn  before  a  judge  at 
chambers,  and  there  could  be  no  real  distinc- 
tion between  an  affidavit  so  sworn  and  one 
sworn  before  a  commissioner.  [Parke,  B. 
When  sworn  at  chambers  the  judge  is  supposed 
to  be  present,  but  the  commissioner  is  not 
supposed  to  be  present  at  Manchester,']  The 
plaintiff,  by  having  received  the  plea  and  taken 
snbaeqaent  proc^ings  in  the  cause,  had 
waivea  all  right  to  object  to  the  plea  on  the 
ground  of  any  irregularity  in  the  affidavit.  He 
cited  IS  G.  2,  c.  18,  s.  5 ;  4  Anne,  c.  16*,  s.  11  j 
Emfrey  ▼.  King,  2  D.  &  L.  375  ;  Horsfall  v. 
Matiheuman,  3  M.  &  S.  154 ;  Melhrv.  Walker, 
2Saund.c.2;  Chtrrait v. Hooper,  I  Dow.  P.C 
28.  \_Pm-ke,  B.,  referred  to  R.  v.  Bhxam,  1 
Ad-  &  E. 386]  ^   ^ 

The  Atlomey-Oeneral,  for  the  plainUff.  The 
case  of  Horsfall  v.  Matthewman,  3  M.  &  S. 
154,  was  one  of  a  mere  regulation  of  the  court; 
this  depends  upon  a  statutory  enactment  which 
moat  be  complied  with.  Daioidson  v.  ChUman, 
I  N.  C.  297;  BiUv.  Bament,  8  M.  &  W.  317; 
GoodwM  V.  Parry,  4  T.  R.  677  ;  R-  ▼•  Stmth, 
4  T.  R.  414 ;  Roberts  v.  Sowt,  3  Dow.  P.  C. 
551  ;•  Tdglor  v.  PhUHffS,  3  East,  155. 

Fer.C«nam.  This  rule  must  be  discharged. 
An  the  affidavit  is  required  by  the  Statute  of 


Anne  for  the  protection  of  the  phdntiff  against 
a  dilatory  plea,  the  plaintiff  may  waive  or  insist 
upon'  it  as  he  pleases.  We  must  treat  ^this  as 
a  case  in  whicn  there  has  been  no  affidavit,  be^ 
cause  the  affidavit  is  decidedly  bad.  This  case 
is  not  like  that  of  a  service  on  a  Sunday,  as  the 
statute  relatinf^  to  that  subject  is  for  the  bene- 
fit of  the  public  at  large,  and  cannot  be  waived, 
whereas  tnis  is  for  the  benefit  of  a  private  indi* 
vidual.  Here  the  protection  of  the  statute  bemg 
for  the  benefit  of  the  plaintiff,  foid  he  having 
by  subsequent  proceeoinffs,  as  he  well  miffht, 
waived  the  objection  to  the  plea  for  want  of  an 
affidavit,  he  could  not  afterwards  treat  it  as  not 
subsisting,  and  siffn  jud^ent  as  for  want  of  a 
plea.  Rule  discharged  with  costs. 


•  See  HacMm  v.  Htuseis, 
1006;  and  CiprlenMrlA  r- 
678. — Ji^ortar. 


1    Dow. 
BlUs,  7 


HilU  V.  SHeock.    Jan.  12, 1848. 

PRACTICE.— WAIVBR  OF   OBJECTION   TO 
JUDGMENT  AND   EXECUTION. 

Where  a  plaintiff  tn  an  action  holds  a  col^ 
lateral  security  for  the  payment  of  the  | 
money  sought  to  be  recovered,  and  a  judg^  \ 
mewt  in  such  action  is  irregularly  signed, 
eteeeution  issued,  and  the  money  levied;  a 
subsequent  demand  by  the  drfendant  and 
acceptance  qf  such  collateral  security  is  a  ; 
waiver  of  the  irregularity  in  the  judgment.  > 
In  this  case  the  plaintiff  had  before  action 
brought  received  from   the   defendant   wine 
warrants  as  a  collateral  security  for  the  pay-^ 
ment  of  the  debt  recovered.    Judgment  had 
been  irregularly  sisned,  execution  issued,  and 
judgment  satiBfied.    After  execution  the  de- 
fendant-applied to  the  plaintiff  to  have  the 
warrants  returned,  and  threatened  proceedmgs 
if  tiiey  were  not,  and  thereupon  received  them. 
Having  subsequentiy  obtained  a  rule  calling  on 
the  plaintiff  to  show  cause  why  an  order  of  Mr. 
Baron  Piatt  should  not  be  rescinded,  and  why 
the  judgment  and  execution  in  pursuance  of 
the  said  order  should  not  be  set  aside,  and 
why  the  money  had  in  execution  should  not  be 
returned  to  the  defendant's  attorney, . 

Montague  Chambers,  on  behalf  of  plaintiff, 
contended  that  any  irrcffularity  in  the  proceed* 
ings  had  been  waived  by  the  defendant's  de- 
manding the  wine  warrants  from,  the  plaintiff 
as  a  right,  and  receiving  them  accordingly. 
De  Wolfy.  Bevan,  13  M.  &  W.  160;  Smith  v. 
CUnch,  8  Dow.  P.  C.  337. 

Peacock,  contrk.  This  could  not  be  treated 
as  a  waiver  hj  the  defendant,  as  he  had  always 
protested  aaamst  the  order,  aind  hud  a  good 
defence  to  me  action. 

Per  Curiam,  This  was  in  -effect  an  under- 
taking not.  to  take  advantage  of  any  irr^ularibr 
in  the  execution.  It  was  saying  to  the  pbuntiff, 
you  have  got  your  irregular  judgment  and  ob» 
tained  the  monev  un&r  it,  and  you  are  not 
now  entitled  to  the  warrants,  themore  give  mt 
them  up.  This  nde  must  be  discharged.  The 
case  of  De  IFbjf  v.  Bevam  is  decisive  that  this 
is  a  waiver. 

Rule  ditpbatgwl. 


zn 


SvpeHofOmrUt 


a 


Inre  QryUs  tmd  offers.    Jan.  3%,  X848. 

nmvMtmmK  or  SAicKHVpfs   nwoia*-^ 
rauLimoB. 

I  ne  em&t  win  not  permit  the  toUeitorfur 
a  creditor,  who,  hag  not  proved  his  debt,  to 
^mspeet'fhe  b€MkrupV8  oooks,  wik»9  it  be 
tUmnrlyfor  the  benefit  of  the  estate, 

'The  choice  of  vmsagaeea  htmng  been  stayed 
in  conBeouence  bf  a  petition  to  Vice-Chanccllor 

aj^lit  Bruce,  to  direct  the  fiat  to  be  pro- 
ed  with  in  the  district  court  of  Bristol,  Air. 
Commissioner  Shepherd,  to  whom  the  fiat  was 
balloted  in  this  court,  refused  to  admit  a  creditor 
to  prove  his  debt,  and  subsequently  refused  to 
allow  the  solicitor  of  such  creditor  to  inspect 
the  bankrupt's  books,  upon  the  ground,  that 
the  order  of  the  Vice*ChsinceIlor  operated  as  a 
8t»r  of  hU  proceedings. 

Mr.  lAiAlatef,  on  the  part  of  the  creditor, 
mm  stated,  that  an  application  wua  afterwards 
onde  to  the  Vice-Chaiieellor,  ^dio  directed  that 
Um  commissionsr  should  exercise  his  own  dis- 
<;nlion  as  to  allowing  on  inspection  of  the 
bankrupt's  books,  without  considering  the 
Mder  made  by  him,  the  Vio»»Chancdlor,  as  in  I 


1  sittkmsm 

any  nmiier  «flMuqfil»  «»n»af  oBh  dLs- 
'crtftion.  He^flmtfaveiupsaled teappfenioa 
siiwdyiBrade,  ^  be  aUowed  to  iaspstttlie 
bonkrtqies  booin  m  die  bands  of  te  oficial 
assignee,  as  tfaeevedilofriBr  wfaon  heai^Hred 
w«n  aaadouBtokoowlbsstateofthabsiumiptfs 
affiurs. 

Mr.  WiOiamSt  as  soUoitor  for  the  Hop- 
posed  die  applicatbn.  Mr.  linkkttsr's  dwU 
nad  not  proved,  and  the  real  object  in  looldog 
over  the  books  of  the  banki^  was,  to  oblaiD 
materials  iar  a  canvass  to  vote  for  certun  m- 
signees.  Jt  was  not  usual,  he  sdbmittBd,  to 
allow  a  creditor  who  had  not  proved  to  inspect 
the  bankriq)t's  biX)kB;  and  then  was  lu  |<roand 
shown  for  making' this  case  an  exception  to  the 
genetal'ruls. 

Mr.  Commisnonsr  Shq^d  said,  the  geaeiai 
rule  undoobledlywaa,  that  a  creditor  who  had 
not  proved  conld  not  be  allowed  to  look  into 
the  bankrupt's  books.  He  did  not  nythat 
rule  might  not  be  subject  to  exceptions,  liot  in 
this  cMe.it  was  tolerably  dear  the  object  wu  s 
struf^  for  the  aseigneeship,  and  the  couit 
conld  not  interfere  to  promote  such  an  object, 
by  departing  from  the  ordinary  jule.  The  ap- 
plication most  therefore  be  refused. 
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IN    LONDON. 

Adjaamment  Day, 
men  Juries. 

I  Common  Juries. 


\ 


Gom- 


Special  Juries. 


^urm^H  %ma^ 


The  Court  win  Sit  at  10  o  clock. 


BILAKT   VSSM. 

Jan.  W,  1M8. 
Tnia  Court  will,  on  Tueaday,  the  lat  day  of  Teb- 
ruarynejEt,  ajul  kke  three  £bUowiag  da7a,a&(i(Bi 
Tuesday,  the  8th  day  of <Fehniaiy,aad  tkefeorftt 
lowing:daya»  held  Sittings,  awA  will  proaaad  i&<iiB' 
posing  of  the  buaineas  in  the  Special  Paper,  Ofwa 
Paper,  -and  New  Trial  Paper,  and  will  Ao  hoW» 
Sitting  on  Saturday,  the  26th  day  of  Febmaiy,  uA 
give  judgment  in  caaes  previously  argued. 
By  the  Covrt. 

'^Sp^f^utx  of  yiwrt. 

Taia  Court  will  on  Betunky,  the  5 A  ^J  <^ 
Febraary  next,  and  on  Monday  the  7th  d«f  ot 
February  next,  end  the  five  next  following  dtyB, 
held  Sittisga  and  will  proceed  in  dispeung  o(^ 
busineaa  then,  pending  in  the  paper  of  New  Tiitlf , 
Deuurrar  Paper,  foui  Special  Causes  Paper,  and  in 
firing  judgment  inenyeeses  etsodiegfiv  j^ 
ment 

•  By  the  Court. 


DI&EST,    AND   JOTJRNIL   OF   JUBISPRUDENCE. 


SATURDAY;  FEBRUARY  fi,  1846. 


**  Qttod'magii  ad  21D8 
Prntinet^'et  nescire  malum  est,  agitamus." 

Ho»AT, 


TBB  JUDGMENT  OF  THE  QUEEN'S 
BENCH  IN  Dr.  HAMPDEN'S  CASE. 

THmTeonhaa  concluded^  and  the  case 
iKhidi  excited  the  greatest  interest  on  the 
pM^  of  the  puhlic  undouhtedJj  is  that  upon 
which. the  Court  of  Qpeen's  iSench  has  heen 
i^ppealed  to,  in  reference  to  the  confirma- 
tum  of  Dr.  Hampden,  the  Bishop  elect  of 
Bsiefoid.  In  pursuance  of  an  habitual  de- 
teEodiiAtioQ  to  aToid.  entering  upon  the  dis- 
eusaoB  of  topics  of  a  purdv  controversial 
cr  political  character,  we  £aye  heretofore 
n^firained  firom  any  allusion  to  the  circum- 
staaoes  connected  with  the  uipointment  of 
Dr.  Hampden  to  the  see  of  Hereford,  or  to 
the  exiaraordinary  proeeedines  which  have 
followed  that  appointment  The  application 
to  the  Court  of  Queen's  Bench,  in  reference 
to  those  proceedings,  however,  has  invested 
t2b»  subject  with  a  degiaee  of  professional  in- 
tBiest,  and  given  it  a  permanent  importance, 
whidfc  not  only  justifies,  hut  demands,  some 
XKPtiee  of  the  caae  in  a*  work  professing  to  fur- 
niflhaxecoid  of  legal  decisions.  Th^  argu- 
manta.  of  counsel  on  both  sides  occuped  the 
oomt  for  four  days,,  and  are  allowed  on  all 
hands  to  have  been  moat  able  and  elaborate, 
— evidendag  great  learning  and.research, — 
and  there  is  Uttle  doubt  that  these  argu- 
menta,  and  the  ju^tements  founded  upon 
them,  wiU  be  referred  to  long  after  the  per- 
sonal matter  which  has  given  rise  to  them  is 

Under  this  impression,  we  proceed  to 
state  the  question  submitted  to  the  Court  of 
Qoeen's  Bench,  the  facta  upon  which  it  waa 
fooxidedy  and  the  manner  in  which  it  haft) 

Vol.  XXXV.  No.  1,039. 


been  disposed  of,  a?  concisely  as  the  subject 
will  admit.  The.  application  to  the  Court 
of  Queen's  Bench  was  for  a  rule  calling 
upon  the  Archbishop  of  Canterbury  and  his 
Vicar^G^neral  to  show  cause,  why  a  manda- 
mus should  not  issue  directed  to  them, 
commanding  them,  or  one  of  them,  at  a 
court  to  be  therefor  duly  holden  in  the 
cause,  or  business,  or  matter-  of  the  confir- 
mation of  the  election  of  the  Rev.  Benn 
Dickson  Hampden,  Doctor  of  Divinity,  to 
the  Bishopric  of  Hereford,  to  permit  and 
admit  to  appear  in  dne  form  of  law,  the 
Rev.  Richard  Webster  Huntley,  Cledc, 
Mkster  of  Arts  of  the  University  of  Osfbrd, 
Vicar  of  Alderbury,  in  the  county  of  Salop, 
and  Diocese  of  Hereford,  the  Kev.  John 
Jebb,  Clerk,  and  others,  to  oppose  the  said 
confirmation  of  the  election  of  Dr.  Hampdei^ 
and  to  hear  and  determine  upon  such  oppo- 
sition, and  upon  the  articles,  mattera^  and 
proofb  thereof. 

The  affidavits,  upon  which  the  mlehad 
been  obtained,  set  forth,  the  vncancy  in  the 
bishopric,  the  eanffd  d'elire  to  the  Dean  .and 
Chapter,  the  letter  missive  of  the  Crown^ 
declaring  the  piety,  &c.,  of  Dr.  Hampden, 
and  the  election  returned  under  the  chapter 
seal.;,  that  her  Majesty  had  issued  her 
letters  patent  confirmiuff  the  election,  and 
commanded  the  aiohbishop  to  confirm  and 
oonaecnto  the  bishop  elect ;  that  the  arch- 
faiahop  tiien  directed  the  vicar-general  to  do 
what  was  commanded ;  and  that  a  comt 
was  assembled  to  confirm  the  sentence. 
The  objectors^  it  was  stated,  appeared  not 
for  liie  purpose  of  impeaching  the  process 
of  the  election,  but  of  showing  that  they 
were  piepwed  to  enter  into  an  opposition 
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to  the  oonfinnation  of  the  bishop,  founded 
on  two  books  written  by  him,  which  were 
alleged  to  contain  doctrines  in  manifest 
denegation  to  certain  things  set  forth  in  the 
book  of  Common  Prayer. 

The  Attorney  and.  Solicitor-General,  as 
representing  ihe  defendants,  appeared,  as- 
sisted by  two  learned  civilians  and  other 
counsel,  to  show  cause  against  the  rule,  and 
the  points  on  which  they  chiefly  relied  in 
opposition  were  fourfold  : — Ist,  That  by  the 
statute  25  Henry  8th,  the  proceedings  on 
the  confirmation  of  a  bishop  were  mere 
matters  of  form,  and  that  the  duties  of  the 
archbishop,  or  his  vicar-general,  were  of  a 
ministerial,  and  not  a  judicial  nature.  The 
second  point  was,  that,  assuming  the  arch- 
bishop was  not  a  mere  ministerial  officer, 
the  remedy  against  him  was  by  appeal,  and 
not  by  mandamus.  '  The  third  point  was, 
that  u  tbe  parties  complained  of  did  not 
constitute  a  court,  properly  speaking,  but 
might  be  considered  as  assembled  for  a 
^aM  judicial  inquiry,  that  that  court  pos- 
sessed no  means  of  investigating  the  subject- 
matter  of  this  peculiar  charge.  The  fourth 
objectioD  was,  that  a  mandamus  in  this  case 
would  not  lie. 

It  was  strongly  insisted  on  the  part  of 
the  archbishop,  however,  that  tbe  statute 
of  Hen.  8th  disposed  of  the  whole  question, 
and  that  the  law  and  practice  under  it  were 
as  follow : — 


court  would  not  grant  a  mandamus  to  it. 
These  parties  could  not  come  to  the  coort 
for  a  mandamus  on  a  mere  question  of 
doctrine,  and  not  of  temporal  right ;  but,  at 
all  events,  even  if  the  archbishop  had  done 
wrong,  he  could  not  retrace  bis  steps.  Ue 
had  nothing  further  to  do  in  tbe  matter. 
The  Bishop  of  Hereford  was  already  con- 
firmed, and  neither  the  archbishop  nor  the 
court  could  deprive  him  of  his  prelacy. 

In  support  of  the  rule  it  was  submitted, 
that  the  election  of  the  bishop  was  an  in- 
choate act,  and  that,  unless  it  were  consum- 
mated by  confirmation,  it  would  not  be 
good.  Suppose  that  in  the  interval  between 
the  election  and  confirmation,  the  person 
elected  as  bishop  became  insane,  or  openly 
became  reconciled  to  the  Church  of  Rome, 
could  it  be  said  that  his  election  would  be 
good  to  all  intents  and  purposes?  Con- 
firmation was  as  much  a  judicial  act  as  con- 
secration was  a  spiritual  act ;  and  although 
the  archbishop  was  required  to  consecrate 
with  all  speed  and  celerity,  it  by  no  means 
followed  that  the  archbishop  was  not  to  in- 
quire into  the  fitness  of  the  person  to  be 
consecrated,  nor  that  his  doing  so  would  be 
any  interference  with  the  Queen's  prerogative. 

It  was  admitted,  that  there  was  no  prece- 
dent of  an  archbishop  having  refused  to 
confirm,  but  several  cases  were  cited  in 
which  it  was  alleged  that  such  a  step  had 
been  contemplated.  In  reply  to  the  argu- 
ment, that  even  if  confirmation  were  a 
judicial  act,    the  proper  remedy  was  by 


''The  dean  and  chapter  certified  the  vacancy 
to  the  Crown,  the  Crown  sent  a  cong^  d'  elire,  i  -         i   .^  *     ^   ^i.  *      »i.^  .nn«Ar. 

accompanied  with  a  letter  missive  tJ^the  dean  »PP«^;  ^^"^  answered,  that  as  the  app«^ 
and  chapter ;  they  could  only  elect  the  person  ance  of  the  opposers  at  Bow  ^burch  ww 
named  m  that  letter,  and  if'^they  did  not  elect '  not  recorded,  and  their  articles  were  rgectefl 
within  twelve  days,  the  Crown  named  by  letters  without  being  received  or  entertained,  no 
patent.  In  the  latter  case  the  person  so  named  ;  appeal  could  lie.  The  opposers  had  not 
then  went  to  the  archbishop  for  investiture  and :  been  heard,  because  the  ecclesiastical  judge 
conse^ation,  but  if  be  i«j8  elected  by  the  dean  jnisconstnied  the  act  of  parliament,  and 
SSrfi'^tm!3&^^^  -uld  be  no  re-dy,\nless  a  m^ 

-  -  -  damus  were  allowed  to  go.      It  was  aiso 

strongly  pressed  upon  the  court,  by  Sir 
Fitzroy  Kelly,  that  unless  it  was  felt  that 
every  point  was  free  from  doubt,  the  safest 
course  was  not  to  determine  the  question 
upon  amotion  for  a  mandamus,  but  to  allow 
the  writ  to  go,  and  upon  the  return  to  the 
writ,  the  matter  may  be  placed  in  such  a 
train  for  inquiry  as  to  allowof  tbe  case  bang 
carried,  if  it  should  be  thought  necessary, 
before  the  highest  judicial  tribunal  in  the 
kingdom. 

The  court  took  time  to  consider  its  judg- 
ment, which  was  pronounced  on  Tuesday 
last. 
.  ,  The  judgment,  as  there  was  reason  to  ap- 

ance  of  it  ?     If  the  court  of  the  archbishop  prebend  from  the  constitution  of  the  court, 
was  a  court  of  competent  jurisdiction,  this /was  not  unanimous.     As  usual,  when  the 


accordingly,  certain  heavy  penalties  immediately 
followed." 

The  archbishop  was  directed  by  the 
statute  to  proceed  with  all  ''speed  and 
celerity."  It  was  true  his  vicar-seneral 
cited  all  persons  who  opposed  the  election 
to  appear,  and  there  were  proclamations 
made  for  the  opposers  to  appear,  but  that, 
and  indeed  the  whole  ceremony  of  confirma- 
tion, was  mere  form,  and  not  substance; 
but  there  were  cases  analogous  to  this  pro- 
clamation,— for  instance,  the  challenge  of  the 
champion  at  the  coronation.  If  any  one 
accepted  that  challenge,  would  this  court 
grant  a  mandamus  to  compel  the  perform 
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judges  differ,  the  junior  judge  delivered  his 
M>iiiioQ  in  the  first  instance.     Mr.  Justice 
-ffr/e'*  judgment  turned  chiefly  upon  the 
construction  to  be  put  upon  the  statute  25 
Hen.  8,  and  can  scarcely  fail  to  be  con 
sidered  as  a  very  able  commentary  upon  its 
provisions.     The  learned  judge  came  to  the 
conclusion  that  the  object  of  the  statute  was, 
to  give  the  Crown  the  sole  power  of  appoint- 
ment, and  that  the  business  of  the  dean  and 
chapter,  and  of  the  archbishop,  was  merely 
ministerial.     The  act  meant  that  nomina- 
tion should  take  place  as  before  the  passing 
of  the  act,  and  the  parliament  of  the  day, 
no  doubt,  intended  that  the  word  '< confirm" 
should  be  taken  in  its  usual  sense.     If  the 
eonfinnation  had  been  more  than  a  mere 
matter  of  form,  there  was  no  doubt  that  it 
would  have  been  exercised,  but  no  one  in- 
stance bad  been  put  forward  in  which  the 
right  here  contended  for  had  been  used  and 
admitted  in  any  country  or  at  any  time. 
He  thought,  therefore,  that  the  rule  for  a 
mandamus   should    be   discharged.      Mr. 
Justice  Coleridge  on  the  other  hand,  was 
of  opinion  that  the  applicants  were  entitled 
to  the  mandamus  for  which  they  applied, 
and  delivered  a  very  learned  and  elaborate 
judgment  in  support  of  this  view.      The 
Court  of  Queen's  Bench  (he  said)  exercised 
jurisdiction  over  all  inferior  courts,  and  the 
fact  that  parties  who  had  a  right  to  appear 
in  one  of  the  inferior  courts  were  refused  a 
hearing  was  a  sufficient  reason  to  his  mind 
to  grant  a  mandamus.     The  applicants  had 
made  out  a  case  so  clear  and  strong,  as  to 
raise  a  belief  in  his  mind  that  the  conclusion 
to  whidi  they  came  was  right,  and  that  they 
were  entitled  to  the  writ  for  which  they 
asjked.  By  the  practice  of  this  court  in  issuing 
mandamus,  absolute  certainty  was  not  re- 
quired as  the  ground  for  such  issue ;    the 
question  was  generally  more  properly  de- 
cided afterwards  upon  the  record  in  a  higher 
court.     The  province  of  the  court  appeared 
to  him  to  be  more  that  of  a  grand  than  a 
petty  jury;   they  were  simply  to  inquire 
whether  enough  was  proved  to  allow  the 
case    to    go    any    further.      Upon  these 
groimds,  though  he  admitted  not  without 
considerable  doubt  and  difficulty,  he  thought 
the  role  for  a  mandamus  should  be  made 
absolute.      Mr.   Justice  Patteson    agreed 
with  Mr.  Justice  Coleridge  in  the  conclu- 
^n  be  had  come  to,  apparently  with  less 
hesitation  and  difficulty.     He  was  clearly 
of  (pinion  that  the  confirmation  of  a  bishop 
bjr  the  archbishop  was  a  judicial  and  not  a 
ministerial  act,  and  that   such  being  the 
case,  the  opposition  to  the  confirmation  of 
the  bishop  ought  to  have  been  heard.     He, 


was,  therefore,  of  opinion  that  the  rule  for 
the  mandamus  ought  to  be  granted.  Lord 
Denman  concurred  with  Mri  Justice  Erie, 
and  differed  from  the  view  taken  by  Justices 
Patteson  and  Coleridge.  His  judgment 
contained  many  splendid  bursts  of  eloquence. 
He  was  decidedly  of  opinion  that  the  rule 
nisi  that  had  been  obtained  for  a  mandamus 
ought  to  be  discharged,  considering  that  if 
the  court  adopted  any  other  course,  they 
would  be  giving  encouragement  to  those 
theological  animosities  which  he  lamented 
to  see  existing  in  the  Church,  and  pro- 
ducing incalculable  public  mbchief  and  in- 
convenience. 

ITie  practical  result  of  this  judgment^ 
which  it  took  the  learned  judges  nearty  four 
hours  to  deliver,  is,  that  the  court  being 
equally  divided,  the  application  for  a  man- 
damus falls  to  the  ground.  The  matter 
stands  as  if  the  question  had  not  been 
brought  before  the  court.  So  much  of 
partizan  feeling  and  controversial  zeal  has 
been  imported  into  the  discussion,  that,  in 
one  sense  perhaps,  it  may  be  considered 
matter  of  congratulation  that  neither  party 
has  obtained  a  triumph.  We  confess,  how- 
ever, we  should  desire  to  see  those  who 
preside  in  our  courts  of  justice  above  all 
party  considerations,  and  lament  that  any 
occasion  should  arise  in  which  predilections 
of  this  nature  can  be  suspected  to  have 
influenced  their  decisions  and  created  a 
diversity  of  opinion  amongst  the  judges. 
In  concluding  this  hasty  notice  of  what  is 
generally  known  as  the  Hampden  contro- 
versy, we  shall  only  observe,  that  the  ap- 
pointment in  the  first  instance  was  unfor- 
tunate,— the  proceedings  by  which  it  was 
followed — questionable,  and  the  legal  result 
altogether  unsatisfactory. 


CONSTITUTION    OP 

THE  ECCLESIASTICAL  COURTS 

AT 

DOCTORS'   COMMONS. 

Having  copied  at  considerable  length  the 
observations  introduced  by  Dr.  Addams  in 
the  case  of  Geils  v.  GeiU,  reflecting  upqn 
the  constitution  of  the  Arches  Court,  and 
the  relation  in  which  the  learned  judge 
stood  to  some  of  the  parties  and  witnesses^ 
as  well  as  to  the  leading  counsel  and  proctor 
for  the  promotant,  Mr.  Geils,  a  sense  of 
fairness  and  justice  obliges  us  to  publish 
the  reply  which  Sir  Herbert  Jenner  Fust, 
the  learned  judge,  has  thought  fit  to  make 
in  reference  to  those  observations,  and  ta 
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&e  course  of  proceeding  adopted  l^  the  lead- 
ing counsel  for  the  respondent,  IMffs.  Qeils. 
After  the  arguments  had  concluded,  tbe 
learned  judge  stated  that«  as  to  die  general 
merits  of  the  cause,  he  reserved  his  lud^- 
ment  for  further  consideration,  and  he  is 
flien  stated,  according  to  the  Times  report, 
to  have  proceeded  as  follows : 

^'But  some  circumstances  have  arisen  in  the 
course  of  the  discussion  of  this  case,  in  respect 
to  which  the  court  thinks  it  necessary,  at  the 
present  time,  to  make  one  or  two  observations ; 
some  of  them  more  of  a  general  character  than 
exclusively  applicable  to  the  circumstances  of 
this  case.     I  allude  most  particularly,  in  the 
first  instance,  to  the  charge  brought  against 
the  court  of  general  corruption ;  for  the  court 
has  been  chia-ged  with  imdue  partiality,  not  in 
this  case  only,  but  in  other  cases  wnere  one 
particular  learned  counsel  has  been  engaged  on 
one  side,  and  another  learned  counsel  on  the 
other;   that  the  court  has  suffered  itself  (ac- 
cording to  the  charge  brought  against  it)  to 
be  swayed  by  undue  motives — that  of  prejudice 
iS<unst  one  side,  and  of  fevour  towards  the 
Other.    It  is  enough  for  the  court  to  meet  with 
a  general  denial  a  charge  of  this  description; 
bvtit  is  tfpaXe  impossible  that  any  person  what- 
mret,  acting  fairly  and  impartially,  can  Usten 
patiently  to    such  an   imputation   upon  the 
judicial  office,  resting  upon  assertion  on  one 
side,  and  met  by  denial  on  the  other.    But  I 
must  say,  that  1  repel  with  indignation  such  a 
charge  against  me.    The  conduct  of  the  court 
is  before  the  profession  and  the  public,  and  it 
is  for  them  to  judge  whether  the  court  is  liable 
to  such  an  imputation  or  not.    Such  a  charge 
of  corruption  and  partiality  cannot  be  received 
on  the  allegation  of  a  counsel  who,  under  all 
circumstances  and  in  all  cases  that  I  have  be- 
fore me,  in  which  he  is  concerned,  seems  to 
make  the  cause  his  own,  and  to  identify  him- 
self with  his  party,  and,  according  to  his  own 
opmion  of  the  case,  holds  his  client's  character 
to  be  unimpeached  and  unimpeachable,  and 
that  of  the  opposite  party  the  reverse.    An 
alle^tion  of  this  kind,  so  made,  never  can  be 
lecenrad  as  proof  of  such  an  imputation  against 
me.    I  know  of  no  other  test  by  which  my 
judgments  can  be  tried  than  with  reference  to 
the  appeals  made  from  this  court  to  the  superior 
court,  and  by  ascertaining  what  proportion  of 
them  has  been  affirmed  or  reversea ;  that  is 
die  only  test  of  the  soundness  of  the  motives 
of  my  decision,  and  by  that  test  I  have  <iiot  the 
least  objection  to  be  tried.    The  grounds  of  the 
decisions  of  this  court  are  all  before  the  public, 
and  tiie  public  may  therefore  determme  for 
themselves    by  reaoing  the    reported    cases, 
whether  the  grounds  of  the  decisions  are  satis- 
factory or  not.    But  if  pers(xis  will  come  to  a 
determination  after  hearing  one  side  only,  and, 
amming  that  what  is  brought  forward  on  one 
side  is  true,  oome  to  aconduaionaa  to  the  con- 
tort of  the  court,  the^  must  be  left  to  the  en- 
ioffWnX  of  that  opinioui  hut  that  ia.BQt.th0 


WB^  in  which  the  oanrt  or  any  aenoaeog^to 
be  tttdged.    Let  them  hear  biotn  ndet,  aadne 
if  the  grounds  of  the  decisbn  are  latisfufeoij 
or  not  The  court  thouffht  it  right  in  this  caa^ 
on  the  last  occasion  wnen  it  was  argued,  to 
make  some  observations  upon  the  manner  in 
which  the  case  had  been  condncted,  with  re- 
ference to  the  language  which  had  been  naed, 
and  to  its  effect  upon  the  character  of  theoosi^ 
the  character  of  the  bar,  and  the  character  of 
t^e  profession  at  Un^.    I  must  say,  that  wImi 
I  hear  such  epithets  apphed  to  witnesses  in  a 
cause,  as  calumniators,  liars,  skndererB,  ntyrs, 
I  think,  bhickmiards,  rascals,  and  envenomed 
fiends,  surely  I  am  justified  in  saying  that  sodi 
language  is  not  calculated  to  support  the  da- 
racter  of  the  court  or  the  charscter  ef  the  pro- 
fession with  ihe  world  at  laige ;  and  the  leined 
advocate,  after  the  use  of  these  epidieta  fasl 
been  objected  to  on  the  other  side,  refiued  to 
modify  them,  but  justified  their  application. 
He  repeated  them,  and  wished  them  to  beie- 
corded,  and  expressed  his   resret  that  the 
English  language  did  not  fumisn  more  oppro- 
brious terms,  for  if  it  did,  he  said  be  woflld 
discard  those  he  had  used  and  employ  them.  I 
ask,  whether  it  is  for  the  character  tf  the  bar, 
and  for  the  hononr  of  the  bar,  that  obaervatiflns 
like  these  should  paas  unnoticed?  and  if  it 
ought  to  be  endured  that  such  epithets  aie  to 
be  used  in  tiiis  court  as  if  thev  were  so  com- 
mon as  neither  to  create  surprise  nor  proroke 
reproof  ?    I  expressed  my  opinion  as  to  the  use 
of  those  epithets,  and  I  see  no  reason  to  alter 
my  opinion.    With  respect  to  another  part  of 
the  case,  the  learned  advocate  thoaght  fit  to 
read  with  a  peculiar  gesture  and  tone  of  Tsioe, 
a  part  of  die  evidence  of  one  of  the  witnessesia 
the  cause,  and  repeated  the  words  with  the 
same  gesture  and  tone;   and  it  did  creitea 
sensation  in  the  mind  of  the  court.  The  learned 
counsel  was  at  liberty  to  read  that  part  of  the 
evidence  if  he  thought  fit  to  do  so;  but  (m 
those  who  were  present,  and  heard  wid  saw  the 
manner  in  which  that  part  of  die  evidence  wtf 
read  and  repeated,  could  judge  of  the  efiect 
which  his  tone  and  gesture  produced.  Agaa, 
when  I  was  told,  at  the  condusion  of  hi&it{i|ly> 
that  if  in  any  one  respect  the  sentence  of  tjua 
court  was  adverse  to  Mrs.  Geils,  the  case  would 
be  immediately  appealed  to  the  Privy  Cooncu, 
and  if  the  Priw  Council  affirmed  the  sentence 
of  this  court,  there  wotdd  be  an  appeal  to  a- 
other  tribunal— that  of  public  opimon,  wlwh 
would  neither  aflirm  the  sentonce  nor  remit  tte 
eause,-^what  was  this  but  an  attempt  to  deter 
the  court  from  forming  its  own  juogmffl^  ^ 
the  case  ?     In  this  particular  case  &fore  the 
court  there  was  an  appeal,  in  an  earlier  stage 
of  it,  from  the  admismon  of  Mr.  Geils'  alto- 
tion,  which  was  admitted  with  reluctance  1)y 
the -court,  and  not  without  some  deliberation 
and   considerable  refomurtion.     That  appw 
was  carried  up  to  the  Privy  Couiidl»  and  of 
the  Privy  Coundl  the  sentewe  of  tluB  ct oA 
was  aflbmed,  and  the  caose  was  reiBirtw  to 
this  court.    Is  it  to  be  said  that  this  coart  was 
biassed  in  its  judgment  and  dmidipd  wflODfi 
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y^BA  its  sentence  was  affinned  by  tiMsaypcrier 
Gonrt,  and^  as  I  understand^  (it  was  so  stated 
in  the  argument^  and  not  contradicted,)  without 
hearing  the  counsel  for  the  respondent?  It 
docs  anpear  to  me  that  the  ofoser^tion  of  the 
learqea  advocate  was  a  threat  hdd  out  to  the 
oovt  w^di  ought  not  to  have  been  made,  and 
wiichthe  court  was  bound  torq^rto  and  take 
notiecat" 

The  learned  judge  then  proceeded  to  a 
verj  important  point  of  professi<»]al  prao- 
tiise.     Be  said, 

"What  I  allude  to  is  this:— In  the  course 
of  the  discussion  two  interrogatories  were 
rmd  (the  67th  and  68th);  and  with  re. 
ftnnce  to  the  particular  facta  which  are  the 
subject  of  those  interrogatories,.  I  was  told  thst 
in  this  case  all  the  pleadings  and  answers 
ind  interrogatories  were  drawn  by  the  learned 
advocate  himself  without  any  communication 
wWi  the  proctor  acting  for  Mrs.  Geils ;  and  it 
appears  from  the  evidence  that  some  of  the 
witnesses  (two  of  the  most  important  witnesses) 
ittdbeeD  seen  and  communicated  with  by  the 
Isniied  advocate.  It  appears  to  me,  and  I  do  not 
hesitate  to  express  this  opinion,  that  this  course 
is*  altogether  unprofessional.  The  proctor  is 
interposed  between  the. party  and  the  counsel. 
He  is  to  instruct  the  counsel^  to  collect  Uie 
fects  of  the  case  which  are  proper  to  be  brought 
oefore  him,  and  to  ascertain  from  the  witnesses 
fee  fiicts  to  which  they  can  depose.  It  is  his 
Aitv  to  put  the  proceedings  in  a  proper  form, 
in  ue  shape  of  an  allegation,  to  lay  them  before 
oomisel  for  his  supervision,  to  see  whether  the 
hctB  are  pleaded  in  a  proper  form,  jmd  the 
counsel  is  at  liberty  to  revise  the  pleadings,  to 
call  for  additional  facts  if  necessary,  and  sug- 
gest alterations  and  omissions,  and,  if  it  be 
proper,  he  may  draw  the  whole  over  again,  but 
not  without  communication  with  the  proctor, 
who  is  the  dominus  litis  j  he  is  responsible  to 
the  court  for  the  due  conduct  of  the  proceed- 
ings eepecialiy  belonging  to  him.  It  is  his 
business  to  furnish  the  counsel  with  proper  in- 
structions. But  I  am  informed  that  the  course 
pursued  in  this  case  has  been  taken  in  many 
other  instances.  Indeed,  I  am  told  that  it  is 
Ae  invariable  nractice  of  the  learned  counsel, 
and  that  he  is  aetemnned  to  persevere  in  it.  In 
xny  judgment  this  course  is  not  only  unprofes- 
SKmal,  but  quite  contrary  to  what  ought  to  be 
Che  course  of  proceeding  in  this  court.  The 
proctor  is  the  danwms  liti$  :  he  is  cesponmble 
for  the  conduct  of  the  cause;  he  is  to  have  a 
Toice,  &erefore»  and  an  opportunity  to  offer  his 
oinnion  as  to  any  point  in  which  he  may  happen 
to  differ  from  the  learned  advocate,  and  he  is  at 
fidl  Bbcrty  and  entitled  to  offer  an  opinion  (with 
diK  deference)  on  any  point  respeetmg  which  a 
Mbieuee  may  arise.  He  is  not  to  be  made  a 
atere  puppet  or  machine,  toappear  inihe  canse 
without  anv  opportunitjolstatmg  his  view  of  the 
case  if  he  snould  differ  tram  the  learned  oounseL 
It  \a  liis  act,  the  bringing  in  of  the  allegation; 
lie  is  Ihe  party  proponent ;  he  is  the  person  to 


ddiver  the  intemiiatnries  to  be  put  to  the 
adverse  witnesses;  end  to  do  other  aets  which 
can  be  done  only  by  the  proctor.  Iwmtto 
know  how  the  proctor  isto  disdMx^  his  dn^ 
if  he  is  to  he  excluded  from  every  means'of 
informii^  himself  as  to  the  truth  «f  the  flKrti, 
and  as  to  nutters  necessary  for  the  cross-ezAi- 
mination  <^  the  adverse  witnesses.  Consider 
what  would  be  the  sitaaition  of  the  proctor 
with  reference  to  his  client.  Is  he  to  be  held 
out  to  his  client  as  unworthy  of  his  confidence 
or  not  eapable  of  advising  him?  He  mifat 
appear  in  the  eyee  of  his  client  as  uwworthy 
of  confidenne,  or  incapd[>le  of  condncthig  fan 
canse  to  a  sncoessfol  issue.  But,  unfortu- 
nately, the  court  is  not  in  a  condition  to  lay 
down  any  rule  on  this  point;  the  ooutt  can 
lay  down  no  mle»  as  it  knspws  nothing  of  any 
case  until  its  attention  is  eaUed  to  it,  and  then 
it  can  only  exptess  its  opinion  wiietiier  the 
practice  be  professtonal  or  unprofessional.  Btft 
the  remedy  is  in  the  hands  of  the  pinetor  hhn^ 
self;  he  is  capable  of  appWing  a  remedy,  and 
he  ought  to  do  so ;  and  if  he  submits  to  be 
made  a  poppet  or  machine,  he  must  take  the 
consequences  of  it.  AH' the  court  can  do  is  to 
express  its  opinion.  I  say  that  this  mode  of 
proceeding  is  quite  nm^gular  and  improper, 
and  tends  to  perveit  tiie  interests  of  justice,  to 
obstruct  the  due  conduct  of  canees,  and  is 
fraught  with  pRJudice,  not  only  to  the  cha*- 
racter  of  ^  proctor  himedf,  uut  to  the  in^ 
terests  of  parties  and  of  the  pablie.  All  these 
observations  apply  with  peculiar  force  to  the 
practice  of  counsel  seeing  the  wicuesses,  which 
is  an  entirely  irregular  eourse  of  proceeding 
in  this  court  and  in  all  others.  I  apprehend 
,  it  would  never  be  permitted  in  the  couits  of 
law  or  eouity,  and  it  is  higlily  improper  to  be 
peimittedinthis  court." 

The  snhjeet  dl  the  judge's  supposed 
extensive  patronage  was  next  adverted 
to. 


'It  has  been  held  out  that  the  couit 
has  the  patronage  of  all  the  appointments, 
posts,  and  offices  in  this  profession,  and  that 
the  court  bestows  it  upon  its  near  connexions 
and  relations;  and  this  supposed  abuse  of 
patronage  has  bsen  urged  as  an  argument  for 
the  reform  or  abolition  of  this  court.  It  would 
be  well  if,  before  such  statements  are  made, 
parties  would  infonn  themselves  as  to  the 
true  state  of  the  facte.  I  have  belonged  to 
this  profession  neatiy  forty*flve  years— on  the 
3rd  of  July  next  it  will  be  forty^five  yesire 
since  I  was  achnitted  to  the  bar  of  this  court. 
Between  that  time  and  the  present  I  have  held 
many  offices,  now  held  (more  wmthlly)  ly 
other  persons,  and  during  that  whole  perioa, 
includmg  the  thirteen  years  during  which  I 
have  oecupsed  this  efanr,  the  only  piece  of 
patronage  whioh  foU  to  tiie  eourt  was  the 
Apparitondiip  of  the  Arches'  Court,  which 
about  five  years  sgo  became  vacant,  and  I 
bestowed  it  upon  a  person  who  had  been  my 
clerk  when  I  was  King's  Advocate,  and  who 
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was,,  by  his  ability  and  zealous  perfonnance 
of  his  duty,  most  worthy  of  it.    I  hold  the 
offices  of  Dean  of  the  Arches  and  of  the  pe- 
culiars, and  official  principal  and  judge  of  the 
Prerogative  Court ;    and  the  omy  piece   of 
patronage  belonging  to  me  is,  as  Dean  of  the 
Arches,  the  appointment  of  the  seal  keeper, 
and  with  the  appointment  of  seal-keeper  not 
an^  one  of  my  counejpon  has  anything  to  do ; 
it  IS  in  the  hands  of  a  gentleman  of  high  cha- 
racter in  the  profession,  who  held  it  before  I 
took  this  office,  and  who  holds  it  now.    And 
as  to  these  two  offices,  their  emoluments  do 
not  amount  in  the  whole  to  anything  like  50/. 
a-year.    So  that  I  have  no  patronage,  and 
therefore  have  had  no  opportunity  of  abusing 
it.    As  to  the  other  appointments,  I  have  no 
more  to  do  with  them  tnan  any  gentleman  of 
the  bar  or  of  the  profession.    I  am  not  even 
consulted  as  to  the  appointments  before  they 
are  made;  the  only  thing  I  do  is  to  sign  the 
appointments.  The  principal  registrar  appoints 
the  deputy  registrars ;  the  deputy-registrars  ap- 
point   the  clerks  of  seats  ;    and  the  clerks 
of  seats  appoint  their  own  deputies :  and  as 
to  any  single  office  in  the  profession  (except 
the  two  I  have  mentioned,)  I  have  not  any 
more  to  do  with  them  than  anv  gentleman  at 
the  bar.  I  never  interfere,  directly  or  indirectly, 
with  any  appointment.    With  respect  to  one 
office  given  to  a  near  connexion  of  mine,  that 
of  Queen's  Proctor,  the  only  step  I  took  in 
regard  to  that  is,  that,  on  being  consulted  as  to 
four  or  five  individuals  amongst  the    most 
respectable  members  of  the  profession,  who  on 
the  death  of  the  late  Queen's  Proctor  were 
candidates  for  the  office,  and  from  whom  a 
selection  was  to  be  made,  all  I  did,  on  being 
applied  to  by  one  of  the  members  of  the  Go- 
vernment to  say  which  of  the  four  or  five  was 
most  suited  for  the  office,  I  gave  no  opinion  ; 
I  said  all  were  gentlemen  of  high  character  in 
the  profession,  and  each  would  be  found  fully 
qualified  to  discharge  the  duties  of  the  office 
with  benefit  to  the  Government  and  credit  to 
himself.    ITiat  was  the  only  part  I  took  inj 
that  appointment.    '  ' 


said  to  have  been  determmed,  bnt  which  in- 
volves a  question  of  considerable  import* 
ance  which  is  still  left  in  some  degree  of 
uncertainty.  It  arose  upon  the  foflowing 
state  of  facts : — 

The  late  Master  Lynch,  being  afflicted 
with  permanent  infirmity,  disabling  him 
from  the  due  execution  of  his  office  as  a 
Master  in  Chancery,  resigned  that  office  by 
deed,  on  the  25th  of  March,  1847 ;  and  the 
Lord  Chancellor,  by  an  order  dated  on  the 
3 1  st  of  the  same  month,  and  reciting  the  sta- 
tutes 46  G.  3,  c.  128,  and  the  3  &  4  W.  4, 
c.  84,  directed  the  Bank  of  England  to  pay 
Mr.  Lynch  the  proportion  of  his  sakry  as 
Master  accruing  from  the  last  quarterly  day 
of  payment  to  the  day  of  his  resignation, 
and  an  annuity  of  1,50*0/.,  by  quarterly  pay- 
ments during  his  life,  out  of  the  Suitors' 
Fund.     It  seems  that  the  Bank  of  England 
is  in  the    habit  of   paying   salaries  and 
pensions  to  a  large    amount   out  of  the 
Suitors'  Fund,  but  there  was  no  approprisp 
tion  of  any  part  of  the  fund  for  payment 
of  Master  Lynch's  annuity.     A  quarter's 
pension  was  due  to  Master  Lynch,  under 
this  order,  on  the  5th  July,  and  on  the  6th 
of  that  month,  Baron  Piatt,  at  the  instance 
of  a  judgment  creditor,  named  Witham,  in 
an  action  of  Witham  v.  Lynch,  made  an 
order  that  the  annuity  of  1,500/.,  payable 
to  the  defendant  as  a  superannuated  Master, 
out    of  the   Suitors'   Fund,  should  stand 
charged  with  the  payment  to  the  plaintiff 
of  the  sum  of  4,007/.  17«.,  the  amount  of 
the. judgment  debt  in   the  action.     The 
order  was  served  soon  after  it  was  obtained, 
and  subsequently  (on  the  12th  July)  the 
bank  paid  the    defendant's    attorney  the 
quarter's  salary  out  of  the  Suitors*  Fund. 
The  plaintiff  afterwards  brought  an  action 


I  have  thought  it  right  tojon  the  case  against  the  Bank,  to  recover 

make  this  statement,  to  show  how  mistaken  is !  damages  in  respect  of  this  payment.    The 
^h^'STi^^l^^^^^^^  before*^ the   Court  of 

:Sn'n:s^ns\1Tve^r^^^^^^^  sTd^  ^^'tTvrr''^^^^^ 

never  consulted  as  to  any  appointment.  ^^  ^^^  ^^^^>  callmg  on  the  plaintiff  to  show 

m.    1    ^1.    rxL-       XX         11  cause  why  Baron  Piatt's  order  should  not 

The  length  of  this  extract  precludes  our  I  be  rescinded,  principally  on  the  ground  that 

offermg  any  commentary  upon  it  at  prt^sent  |  ^he  Suitors'  Fund,  out  of  which  the  amenity 

but  we  shall^  take  an  early  opportunity  of  ^  the  defendant  was  payable,  was  not  stock 


recurring  to  the  subject. 


JUDGE'S    OBDER    CHARGING   AN- 
NUITY OUT  OF  SUITORS'  FUND. 

A  CASE  was  argued  in  the  Court  of 
Exchequer,  at  the  close  of  Michaelmas 
Term  last,»  in  which  no  point  of  law  can  be 


•  Witham 
Ezch. 


V.  Lynch,  17  Law  Jour.,  p.  13, 


standine  in  the  defendant's  name,  or  in  the 
name  of  any  one  in  trust  for  him,  but  was 
in  fact  the  property  of  the  suitors  of  the 
Court  of  Chancery,  so  that  if  it  could 
happen  that  the  suitors^  who  were  the 
rigntful  owners,  should  claim  the  whole 
money  standing  in  their  name,  there  would 
be  no  means  of  paying  the  annuity.  On 
the  other  hand,  it  was  contended,  that  the 
defendant  had  a  dear  vested  estate  in  pos- 
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session  in  the  annual  produce  of  the  fands 
standing  in  the  name  of  the  Accountant* 
General,  and  popularly  known  as  the 
Suitors'  Fund,  and  that  it  was  lawful  for 
the  learned  judge,  by  his  order,  to  charge 
that  fund  to  the  extent  of  Mr.  Lynches 
pension,  under  the  provisions  of  the  statute 
i  &  2  Vict.  c.  110,  which  were  extended  by 
the  3  &  4  Vict.  c.  82,  s.  1,  to  the  interest 
of  any  judgment  debtor,  whether  in  posses- 
sion, remainder,  or  reversion,  and  whether 
vested  or  contingent,  as  well  in  any  such 
stocks,  funds,  annuities,  or  shares,  as  in  the 
dividends,  interest,  or  annual  produce  there- 
of. It  was  insisted,  in  fact,  that  the  sum 
standing  in  t!ie  name  of  the  Accountant- 
General  was  to  be  considered,  to  the  extent 
of  the  defendant's  pension,  as  if  it  had  been 
standing  in  the  name  of  a  trustee  of  the  de- 
feudant. 

The  Court  thought  the  question  raised 
by  the  argument  much  too  doubtful  to 
justify  them  in  setting  aside  Baron  Piatt's 
order,  as  by  so  doing  the  question  would  be 
concluded.  They  therefore  let  the  order 
stand,  giving  the  parties  an  opportunity  to 
test  its  validity  in  any  other  manner.  The 
matter  was  too  doubtful  to  act  affirmatively 
either  way,  and  the  rule  to  rescind  the  order 
was  therefore  discharged. 
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THE  STATUTES,  STANDING  ORDERS  IN  PAR- 
I^IAMKNT,  NEW  RULES  OF  COURT,  &C. 

This  work  was  published  with  a  Diary 
for  the  present  year  in  one  volume,  but  part 
of  the  edition  has  been  separated  into  two 
volmnes.  The  first  volume  comprises  all 
the  Statutes  of  the  last  Session  of  Parlia- 
ment, effecting;  alterations  in  the  Law,  with 
explanatory  Notes  ;^-the  Standing  Orders 
of  the  House  of  Commons  relating  to  Pri- 
vate Bills,  corrected  to  the  close  of  the 
Session; — the  JN'ew  Rules  of  all  the  Courts, 
from  November,  1846,  to  November,  1847; 
— the  Regulations  of  the  Inns  of  Court ; — 
the  Examination  Rules,  with  Practical  Di- 
rections ; — the  Registration  of  Attorneys, 
Renewal  of  Certificates,  Times  of  Proceed- 
ii^  in  the  several  Courts,  Plan  of  SoUcitors* 
Accounts^  &c. 

It  contains,  also,  the  most  important 
parts  of  the  Stamp  Laws  and  Taxes,  the 
Distribution  of  Intestates*  Estates,  Annual 
Summary  of  Legal  Business,  various  useful 
Tables;  the  List  of  Judges,  Commis- 
sioners,  Becorders,  Town  Clerks,  Magis- 


trates' Clerks ;   the  varions  Law 
Professional  lists,  &c. 

The  Statutes  are  arranged  in  the  order 
of  their  general  importance,  and  classed  ac- 
cording to  their  respective  subjects,  vb.  :— 

L  Law  of  Parliament. ^l.  House  of  Commons 

Costs  Taxation. 
IL  The    Courts.  — I.    Bankruptcy   and    In- 

solvency.    2.  Chancery  Affidavit  Office.    3. 

Chancery  Mastership. 

III.  Poor  Law.  —  1.  Administration  of  the 
Poor  Laws.  2.  Poor  Removal.  3.  Poor 
Removal  (Scotland).  4.  Rating  Stock  in 
Trafle. 

IV.  Law  of  Property. — 1.  Tithes.  2.  Drainage 
of  Land.  3.  Commons  Inclosure.  4.  Com- 
mons Inclosure  Amendment  Act.  5.  Copy- 
hold Commission.  6.  Hif^hway  Rates.  7. 
Turnpikes.  8.  Trust  Funds.  9-  Copy- 
right. 

V.  ^ec/e^a^^tca/.— Jurisdiction. 

VI.  Crimifuil  Law.  — I.  Juvenile    Offenders. 

2.  Custody  of  Offenders.      3.  Threatening 
Letters. 

VII.  General.— I.  Marriages.    2.  Passengers. 

3.  Carriers.    4.  Police  of  Towns.    6.  Joint- 
Stock  Companies. 

VIII.  Lists  of  Public,  Local,  Personal,  and  Pri- 
vate  Acts,  with  a  General  Index  to  the 
Statutes. 

IX.  Standing  Ordbrs  relating  to  Private 
Bills. 

1.  Appointment  of  Committees,  &c. 

2.  Proceedings  before  Examiners  and  Com- 

mittees. 

3.  Practice  of  the  House. 

This  is  designed  as  an  annual  volume  of 
ready  reference  for  the  practitioner. 


MEMOIR  OF  THE  LATE  WM.  PATTIS- 
SON,  ESQ. 

Mr.  Pattisson  was  the  second  and  sur- 
viving son  of  Jacob  Pattisson,  Esq.,  of  Witham, 
by  his  first  wife  Sarah,  the  only  child  of  Mr. 
BuUer,  and  granddaughter  of  William  Badeley, 
Esq.  of  Suffolk.  He  was  bom  at  Witham,  his 
father's  native  town,  on  the  30th  August,  1775. 
In  early  life  he  had  the  advant^;eof  the  tuition 
of  that  celebrated  Enghsh  writer,  Mrs.  Bar- 
bauld,  formerly  Letitia  Aikin ;  and  his  scho- 
lastic education  was  finished  under  Dr.  Phillips, 
of  Palgrave,  Suffolk.  Mr.  Pattisson  possessed 
in  after  life  considerable  literary  taste,  and 
various  articles  of  his  even  in  early  life  ap- 
peared in  a  publication  intituled  'The  Cabinet," 
and  other  periodicals. 

He  was  articled  to  Messrs.  Brown  and  Tay- 
lor, of  Diss,  in  Norfolk,  and  completed  his 
course  of  legal  instruction  in  London.  He 
practised  for  about  thirty  years  in  his  native 
town,  and  retired  from  the  profession  in 
183L 

In    1800,  Mr.  P.  married   Miss  Hannah 

p  6 
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Thovnthwaite^  the  aacond  tbmgkter  of  Mr. 
Thomthwaite,  of  Islington.  He  lost  his  wife, 
by  whom  he  had  two  sobi^  in  18128. 

Mr.  W.  H.  Pattision,  juD.,  the  elder 
son,  a  barrister  on  the  home  circuit,  was, 
with  his  bride,  drowned  in  the  Lac  de 
Ganve,  in  the  Ppenaes,  *wilhin  a  monih 
of  their  marriage,  m  September,  1832.  Mr. 
Pattisson  can  be  scarcely  said  to  have 
ever  recovered  from  the  shock  occasioned  by 
this  event,  though  soothed  by  a  general  sym- 
pathy, which,  on  the  occasion  of  the  funeral  of 
his  son  and  his  wife,  who  w«re  buried  together 
in  the  family  vault  at  Witham,  was  manifested 
in  the  most  remarkable  and  impressive  manner. 
It  is  singular  that  his  father  had  sustained  a 
somewhat  similar  loss  in  the  death  of  his 
eldest  son,  (at  the  university  of  Edinburgh  in 
17*82) — a  young  man  of  considerable  talent  and 
great  promise. 

Sarly  in  the  present  reign,  the  subject  of  our 
present  brief  biographical  sketch  was  qualified 
as  a  magistrate  of  this  county,  and  till  bodily  in- 
firmities prevented  him,  was  very  useful  and 
active  in  that  capacity  in  his  own  town  and 
immediate  neighbourhood. 

Mr.  Pattisson  was  always^prompt  in  exerting 
himself  for  the  improvement  of  his  native 
town.  He  erected  and  improved  various 
houses,  embellished  the  vicimty  of  the  town 
with  ornamental  and  tasteful  plantings,  widened 
lanes,  improved  roads,  and  formed  a  handsome 
one  from  the  centre  of  the  town,  which  he 
dedicated  to  the  public,  and  which  is  now 
called  Guithavon-street.      He  also  gave  the 


chmchyard  and  ihe  site  of  the  new  church,  M 
Saints*  which  was  conaecratad  in  1642,  be^dei 
larsely  aiding  in  the  erection  of  that  edifice 
and  tne  schools  adjoining. 

In  fact»  for  the  last  century  and  upwards,  it 
appears  that  Mr.  Pattisson  and  his  £umlf  have 

Seatly  assisted  in  the  improvement  of  n  itfaam. 
r.  Pattisson  was  one  ot  the  founders  of  the 
Witham  savings'  bank,  and  other  public  un- 
dertakings, calculated  to  benefit  the  town  and 
its  neighbourhood.  He  was  also  one  of  tk 
earliest  memb^^  and  officers  of  the  Witham 
Bible  Society,  and  for  many  years  filled  the 
office  of  its  president,  and  promoted  almost  all 
the  religious,  literary,  and  oenevolent  sodelies 
in  his  own  town,  besides  many  in  the  county 
from  early  vears. 

His  health  for  some  years  gradually  declined, 
but  he  was  only  confined  to  his  house  doriug 
one  week  previously  to  his  decease,  which  took 
place  on  the  8Ui  January,  1848.  He  has  left 
one  son  and  eight  grandchildren. 

Mr.  Pattisson  died  possessed  of  considcrabk 
wealth,  a  large  portion  of  which  he  derived 
from  his  father,  and  the  remunder  was  ac- 
quired by  himself  in  the  practice  of  hi«  pro- 
fession, which  for  many  years  was  very  exten- 
sive. He  was  much  respected  by  bia  pro- 
fessional brethren,  and  is  succeeded  bv  his  aon 
in  his  highly  respectable  practice.  Mr.  Patr 
tisson  was  one  of  the  earliest  members  of  the 
Incorporated  Law  Society,  of  which,  Uiough 
he  had  retired  from  his  professional  duties,  he 
continued  a  member  till  the  time  of  his  de- 
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USCTCBBS    AND    EXAMINATIONS 
AT  THE  INNS  OP  COURTk 

Gray's  Inn. 

Jamary  27th,  1848. 

Thb  Lecturer  on  the  Law  of  Real  Pro- 
perty and  Conveyancing  gives  notice  (with 
the  sanction  of  the  Treasurer  and  Benchers 
of  this  society)  that  there  will  be  a  voluntar 
Examination  for  Honours  in  the  Englisl 
Laws  of  Real  Property,  in  the  HaU  of 
feay's  Inn,  in  Trinity  Term,  namely,  on 
Wednesday,  the  Tth  day  of  June  next.  All 
students  for  the  Bar  will  be  qualified  to 
stand  on  this  occasion  who  attend  and  join 
in  the  ordinary  Lecture  Examinations, 
Mootixigs,  and  other  Exercises  which  take 
place  in  Gray's  Lan  Hall,  between  the 
months  of  January  and  June ;  and  the. 
poflitiQa  of  the  Candidates  will  depend  upon 
the  resnlts  of  the  Examination  on  the  7th 
June,  in  connexion  with  those  of  the 
ordinary  Exercises  before-mentioned.  The 
names  of  the  successful  Candidates  alone 
win  appear  in  the  Class-List,  so  that  those 
who  do  not  think  proper  to  go  in  for 
HoaooTB,  or  who  do  not  succeed,  will  not  be 
prejudiced. 


RESULT  OF  THB   HILARY  TERM  EX- 
AMINATION. 

Thk  Examination  on  the  24th  January  was 
ooaducted  by  Mr.  Methold,  odb  of  the  Masters 
of  ^e  Court  of  Common  Pleas,  Mr.  R.  R. 
Bajriey,  Mr.  Coverdale,  Mr.  Thomas  Claike, 
and  Mr.  Keith  Barnes.  The  number  of  candi- 
dates who  attended  was  HI.  Of  these  101 
wmpaaaed  and  10  postponed.  The  questions, 
winch  we  were  enabled  to  publish  in  our  last 
number,  will  be  found  to  afford  afair  trial  of 
the- knowledge  of  the  candidates  in  the  several 
depattments  of  law  and  practice. 

The  ctadidates  are  aware  that  they  must 
snswer  satisfactorily  in  Common  Law  and 
Equity,  and  in  one  other  department,  that  is, 
eUbor  in  Conveyancing,  Bankruptcy,  or  Crimi- 
nal Larar  and  Proceedings  before  Magistrates. 
We.  understand  that  it  has  lately  been  under 
the  consideration  of  the  examiaers,  whether 
Cammepemcimff  should  not  at  sll  events  be  satis- 
factorily answered, — ^involving  as  it  does  a  very 
p«»witia1  and  important  part  of  a  solicitor's 
duty*  Due  notice  will  no  doubt  be  given  be- 
(ofikim  pvoposed  change  be  earned  into  effeet; 
aad  we  thusk  it  wffl^be  in  every  respect  dcsh-- 


able,  that  the  futnre  candidates  should  pnepajce 
well  for  this  branch  of  the  examination — 
which,  wheAer  soon  rendered  essential  to  their 
passing  or  not, — ^must  assuredly  be  important 
to  their  professional  interests  and  welfiare. 

NOTES  OF  THE  WEEK. 


PBIVILKQK   OP   ATTORNEYS    IN   COUNTY 
COURTS. 

Two  questions  aie  before  the  Superior 
Courts:  one  whether  a  /)i^fn^t^ attorney  can 
recover  a  debt  under  20/.  and  costs  in  the  Su- 
perior Court  ?  the  other,  whether  a  drfendant 
attorney  is  entitled  to  his  writ  of  privilege  if 
sued  in  the  County  Court  ?  These  qnestions 
are  expected  to  be  decided  at  the  present  sittings 
mbano. 


CONDUCT  or 


PROsncuTroira 

VBRNMKNT. 


BT  THB   GO- 


The  Secretary  of  State  for  the  Home  Depart- 
ment has  directed  a  circnlsr  to  the  MetropoUtan 
Police  Magistrates,  stating  that  public  incon- 
venience 1ms  recently  occurred  in  some  in- 
stances, from  the  want  of  instmctions  to  coun- 
sel to  prosecute  persons  charged  with  serious 
offences ;  and  suggesting  that  in  future  in  all 
serious  cases,  of  committals,  when  the  injured 
party  is  not  bound  over,  or  is  unable  to  prose- 
cute, copies  of  the  depositions  should  be  trans- 
mitted forthwith  to  the  Secretary  of  State,  in 
order  that  they  may  be  considered  and  direc- 
tions given  for  prosecutions.  The  plan  thus 
proposed  appears  to  afibrd  a  very  inadequate 
remedy  for  an  admitted  evil,  and  mil  neces- 
sarily throw  great  additional  patronage  into  the 
hands  of  government. 

BXCHBAUBB  PRACTICE   COURT. 

Mr.  Baron  Rolfe  sat  on  the  29th  and  3lst 
January,  to  hear  motions  in  the  Exchequer 
Chaml>er,  after  the  example  of  the  Queen's 
Bench  Practice  Court,  lliis  proceeding  has 
been  adopted  with  the  view  of  diminishing 
the  great  pressure  which  usually  exists  in  the 
full  court  on  the  three  last  days  of  term. 

PROHIBITION  iLGAINST  A  COUNTY  COURTS- 
SPLITTING  nBMAND6. 

A  shop-keeper  at  Worcester  brought  M8 
plaints  agttnst  a  railway  contractor,  for  goods 
supplied  to  his  workmen.  All  these  demands 
might  have  been  included  in  one  action  in  a 
superior  court.  A  rule  nisi  for  a  prohibition 
was  issued  by  the  Court  of  Exchequer.  On 
showing  cause  the  following  intimation  of  the 
opinion  of  the  court  was  given  on  the  29th 
January^  but  the  judgment  was  deferred : 

Mr.  Baron  Atderson.-^The  actions  all  depend 
on  the  one  original  undertaking  of  the  detend^ 
ant,  as  sworn  to  by  the  plaintm  himself,  who 
made  out  a  case  in  ^  pkint  wliich  was  heard. 
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on  which  the  Judge  ought  to  h«ve  nonsuited 
hhn. 

Mr.  Baron  Parfc.— The  only  question  u, 
whedier  this  was  a  "cause  of  action"  in  the 
county  court*  If  it  was,  no  doubt  the  plaintiff 
could  not  split  it. 

Sir  F.  Pottoc*.— We  will  consider  the  ques- 
tion, which  is  one  of  very  great  and  general 
importance.  I  own,  for  my  part,  I  cannot 
maxe  out  how  one  man  can  have  2*28  causes  of 


action  against  another  in  the  Mlf*8amedav,iDd 
in  the  ^elf-same  words  too;  hut  we  will  con- 
sider the  matter. 

Mr.  Baron  Parte.— The  case  certainly  m- 
volves  a  serious  queetion.  The  proceeding  of 
the  plaintiff  is  clearly  an  abuse  of  the  act;  and 
the  only  po'mt  is,  whether  we  are  to  correct 
that  abuse  by  prohibition,  or  leave  it  to  the  dis- 
cretion of  the  presiding  judge. 


RECENT   DE>CI8ION8   IN  THE  SUPERIOR   COURTS, 

RBPOBTED   BY   BARBIBTBB8   OF  THB   SEVERAL  COURTS. 


Oice'CbameHar  of  englxntr. 

The  Biihop  of  Hertford  v.  Grijin.    Jan.  25, 

1848. 

COPYRIGHT. — INJUNCTION. 

'  The  copyright  of  an  article  written  for  the 
Encyclopedia  MetropoUtana,  and  paid  for 
without  more  ;  belongs  to  the  author  of  the 
article,  and  an  injunction  granted  to  re- 
strain the  prt^prietors  of  the  Encyclopedia 

[-r.:^  from  proceeding  topubUsh  the  article  in  a 
separate  form. 

This  was  a  motion  to  dissolve  an  injunction, 
which  was  granted  to  restrain  the  defendants 
from  printing  and  selling  copies  of  an  article 
on  the  Life  of  Thomas  Aquinas,  as  a  separate 
work  or  otherwise  than  as  a  part  of  the  work 
entitled  "  The  Encyclopaedia  Metropolitana." 
The  plaintiff.  Dr.  Hampden,  in  the  year  1 835,  at 
the  request  of  Messrs.  Baldwin  and  Cradock, 
who  were  then  the  proprietors  of  the  Encyclo- 
pfedia,  wrote  the  article  in  question.  The  de- 
fendants, who  were  now  the  proprietors,  a  short 
time  since  intimated  to  the  bishop  that  the^  in- 
tended to  publish  the  article  in  a  separate  form, 
at  the  price  of  3^.  6d. ;  this  he  objected  to,  but 
the  defendants  persisting,  the  injunction  now 
sought  to  be  dissolved  was  obtained, 

Mr.  Rolt  and  Mr.  Calvert,  for  the  motion, 
contended  that  when  the  plaintiff  entered  into 
the  contract  to  write  the  article  for  the  Encjrclo- 
psedia,  he  parted  with  all  his  copyright  in  it, 
and  the  defendants  were  therefore  justified  in 
publishing  it  in  any  form  they  might  think  fit ; 
that,  according  to  the  custom  of  tne  trade,  the 
copyright  of  the  articles  supplied  was  always 
unaerstood  to  belong  to  the  proprietors  for  all 
purposes,  unless  there  was  some  express  stipu- 
lation to  the  contrary,  which  there  was  not 
here.  The  18th  section  of  5  &  6  Vict.  c.  45, 
was  as  follows : — "  Be  it  enacted  that  when  any 
])ubli8her  or  other  person  shall,  before  or  at  the 
time  of  the  passing  of  this  act,  have  projected, 
conducted,  and  carried  on,  or  should  hereafter 
project,  conduct,  and  carry  on,  or  be  the  pro- 
prietor of  any  eneyclopiedia,  review,  magazine, 
periodical  work,  or  works  published  in  a  series 
of  books  or  parts,  or  any  book  whatsoever,  and 
shall  have  employed,  or  shall  employ,  any  per- 


sons to  compose  the  same  or  any  volomei^ 
parts,  essays,  articles,  or  portions  thereof  for 
publication  in  or  as  part  of  the  same,  and  rach 
work,  volumes,  parts,  essays,  artieUs,  or  por- 
tions  shall  have  been,  or  shall  hereafter  be, 
comprised  under  such  employment  on /A</«nw 
that  the  copyright  therein  shall  belong  to  wch 
proprietor,  projector,  or  conductor,  and  paid 
for  by  such  proprietor,  projector,  publisher,  or 
conductor,  the  copyright  in  every  such  escycto- 
padia,  review,  magazine,  periodical  wrk,  and 
work  published  in  a  series  of  books  or  parts, 
and  in  every  volume,  part,  essay,  '"'''^/^»  *?J 
portion  so  composed  and  paid  for,  shall  be  the 
property  of  such  proprietor,  projector,  pub- 
lisher, or  other  conductor,  who  shall  enjoy  the 
same  rights  as  if  he  were  the  actual  author 
thereof,  and  shall  have  such  term  of  copynght 
therein  as  is  given  to  the  authors  of  books  by 
this  act,  excepting  that  in  the  case  of  «8^> 
articles,  or  portions,  forming  part  of,  and  firBt 
published  in  reviews,  magazines,  or  other  pt' 
riodical  works  of  a  like  nature,  after  the  term 
of  28  years  from  the  first  publication  thereof 
respectively,  the  right  of  publishing  the  same 
in  a  separate  form  shaU  revert  to  the  author  tor 
the  remainder  of  the  term  given  by  this  act. 


the  term 


Provided  always,  that  dunng  .— 
28  years  the  said  proprietor,  projector,  pub- 
lisher, or  conductor  shall  not  publish  any  such 
essay,  article,  or  portion,  separatdy  or  singly. 
without  the  consent  previously  obtained  of  the 
author  thereof,  or  his  assigns.  Provided  wo, 
that  nothing  herein  contained  shall  allcr  or 
affect  the  right  of  any  person  who  ahall  h«« 
been  or  shall  be  so  employed  as  aforesaid,  to 
publish  anv  such  his  composition  in  aseparrte 
form,  who  oy  any  contract,  express  or  impbed, 
may  have  reserved,  or  may  hereafter  reserve  to 
himself  such  right ;  but  every  author  reserving, 
retaining,  or  having  such  right  shaU  beentifled 
to  the  copyright  in  such  composition,  when 
published  in  a  separate  form  according  to  Has 
act,  without  prejudice  to  the  right  of  such  pro- 
prietor, projector,  publisher,  or  conductor,  w 
aforesaid."  Under  the  first  portion  of  this 
section,  the  copyright  in  the  essay  was  ex- 
pressly given  to  the  proprietor  of  the  encyclo- 
paedia, and  the  proviso  at  the  end  o(*^*^^^ 
did  not  take  it  away,  as  the  proviso 
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oalT  to  ^  excepted  portion  of  the  section  in 
which  die  word  encyclopaedia  was  purposely 
omitted. 

Mr.  Seneant  Ta^owd,  Mr.  BetheU,  and  Mr. 
Fkmmff^  for  the  bishop,  contended,  that  the 
Stat.  5  &  6  Vict.  c.  46,  did  not  alter  the  rights 
<^  publisher  and  author,  ttUer  te,  but  its  main 
object  was  to  give  publishers  a  remedy  against 
those  who  pirated  their  works.  Looking  at  the 
question  as  it  would  staod  before  the  stat.  of 
V  ictoria,  the  copyright  could  only  pass  from 
the  bishop  by  a  writing  duly  attested  by  two 
witnesses  :  this  was  enacted  by  the  stat.  of  8 
Ann.  c.  19,  s.  2,  and  had  always  been  acted  on. 
Power  V.  Walker,  4  Camp.  8.  There  was  no 
such  assignment  from  the  bishop,  nor  did  he, 
when  he  sent  in  his  manuscript,  mean  to  part 
with  the  copyright— he  merely  gave  the  pro- 
prietors of  the  Encyclopaedia  a  license  to  use 
the  article  in  that  particular  form  and  way :  if 
there  had  been  any  such  intention  or  contract 
to  pass  the  cop3rright,  the  method  prescribed 
by  the  statute  of  Anne  would  have  been  fol- 
lowed; at  common  law,  therefore,  the  copy- 
right was  never  parted  with  by  the  bishop.  I'he 
interpretation  put  upon  sec.  18  of  5  &  6  Vict 
c.  46,  was  not  correct;  the  proviso  at  the  end 
manifestly  applying  to  the  wnole  of  the  preced- 
ing section,  ana  that  being  so,  the  section  was 
founded  on  the  fact,  that  the  writer  when  he 
contributed  an  article  to  the  proprietor,  did  so 
o»  tie  terms  that  the  copyright  therein  should 
belong  to  the  proprietor,  and  the  bishop  never 
did  port  with  lus  copyright,  nor  enter  into  any 
terms  for  doing  so.  The  affidavit  of  the  bishop 
stated,  that  he  never  contemplated 


us  article  appearing  in  a  separate  form ;  this 
had  not  been  met  by  the  answer.  It  was  said 
that  Dr.  Hampden's  name  was  not  registered 
pursuant  to  the  act,  and  that  therefore  he  could 
We  no  reserved  right  to  the  copyright,  but 
the  act  was  ^'  as  to  the  copyright  of  books  and 
the  assignment  thereof ;"  here  there  was  neither 
a  book  nor  an  assiffument — the  whole  work  of 
the  £ncy clopsedia  MetropoUtana  was  registered, 
and  nnaer  that  the  defendants  were  seeking  to 
pobliah  one  article  without  any  legal  title  to  do 
so.  Registration  had  nothing  to  do  with  the 
case,  for  the  moment  an  infirmity  appeared  be- 
hind the  registration,  its  effect  was  done  away 
wilh. 

The  Viee-ChanceUor  said,  he  should  not 
direct  sn  issue  to  be  tried  at  law,  because  it 
waa  perfectly  plain  that  the  copyright  was  in 
the  Biriiop  of  Hereford,  unless  ne  had  in  any 
way  parted  with  it ;  but  by  his  affidavit  he  most 
distmctly  said  that  he  wrote  the  article  for  the 
enejdopsedia,  and  for  that  alone,  and  that  he 
gave  no  additional  right  beyond  the  right  to 
publish  it  in  the  encyclopaedia.  The  defend- 
ants, in  tiieir  answer,  had  alleged  their  facts  in 
a  particularly  novel  manner;  probably  it  was 
done  to  be  simply  accurate ;  but  they  did  not 
state  what  the  contract  was,  further  than  could 
be  elicited  from  three  paragraphs.  "  They  be- 
lieved  it  to  be  true  uat  plaintiff  acceded  to 
write  the  article,  and  that  it  was  written  in 
1834^  when  it  was  paid  for  at  seven  guineas  a 


sheet ;  the  payment  so  made  was  made  at  the 
usual  rate ;  and  that  all  such  articles  were,  as 
these  defendants  believe,  uniformly  composed 
on  the  terms  that  the  copyright  should  bdorig 
exclusively  to  the  publisner,  except  when  there 
were  special  reservations."  That  did  not  meet 
the  plaintiff's  case;  for  instead  of  saying  they 
believed  the  contract  was  that  Dr.  Hampden 
should  write  the  article  and  be  pwd  for  it  on 
the  terms  that  the  copyright  should  belong 
to  the  proprietor,  they  used  that  circuitous 
language,  and  purposely  abstained  from  statins 
that  which  alone  would  have  any  weight,  and 
so  managed  the  statement  of  their  case  that  U 
was  impossible  to  try  an  issue.  He  should 
continue  the  injunction ;  and  as  the  defen^nts 
had  made  the  show  of  a  case,  but  not  stated  toe 
substance,  he  should  give  the  plaintiff  his 
costs. 

Exparte  Thoroton,  in  the  matter  of  the  Midland 
Railway  Con^any,    Jan.  12, 1848. 

CONSTRUCTION    OF    RAILWAY     ACT. 

The  purchase  money  of  an  estate  taken  by  a 
railway  company  {the  estate  tail  in  whtch 
was  subsequently  barred)  was  ordered  to 
be  paid  Out  of  court  to  the  person  formerly 
tenant  in  tail,  but  no  costs  vere  given  as 
against  the  company. 

This  was  the  petition  of  Mr,  Thoroton,  the 
tenant  in  tail  of  lands  which  had  been  taken  by 
the  Midland  Railway  Company  for  the  pmr- 
poses  of  their  act;  and  after  stating  that  the 
estate  tail  in  the  purchase-money  pwd  into 
court  had  been  duly  barred,  prayed  that  the 
money  might  be  paid  to  the  petitioner  as  the 
absolute  owner,  and  that  the  company  might 
be  ordered  to  pay  the  costs,  charges,  and  ex- 
penses of  the  petitioner  of  and  incidental  to  the 
petition  and  the  order  thereon. 

Renshaw  for  the  petition. 

Speed,  for  the  railway  company,  objected  to 
the  payment  of  the  costs,  as  by  the  49th  section 
of  the  company's  act,  (6  W.4,  c.  78,)  the  com- 
pany  were  only  required  to  pay  the  costs  where 
the  money  was  to  be  again  invested  in  stock 
or  land. 

The  Vice-Chancellor  said,  that  reason,  justice, 
and  propriety  were  in  favour  of  the  company 
having  to  pay  such  costs  as  these,  and  he 
would  have  given  them  against  the  company 
if  he  could.  He  had,  however,  already  decided 
on  similar  words  to  those  of  this  section,  that 
he  could  not  give  such  costs.  {Exparte 
Molyneux,  2  CoU.  273.)  If  the  court  might 
properly  throw  out  any  intimation,  he  thought 
that  the  petitioner  should  re-invest  the  money 
in  land,  the  whole  costs  of  which  proceeding 
must  be  paid  by  the  company.  However,  aa 
the  petitioner  sought  to  have  the  money,  the 
court  was  compelled  to  refuse  the  costs. 


10  &  II  Tii?r.  c.  102. 


to  Us  alHdUum,arenotby  theabwe  stai^ 
pnoaUedfrom  heimg  eweeuted. 

5baitrt<w  and  Amphleit  moved  that  Mr. 
^rd  might  be  oraered  to  deUver  out  his 
certificate  of  the  taxation  of  costs  in  this  case, 
-ae  order  for  the  taxation  had  been  made 
pwons  to  the  abolition  of  the  Com!  of 
^1^^^'  .^^  ^^"^  *^^  P»««"^g  o^  tJ^e  10  &  U 
hi  ju!"'  i?  *  *?®  taxation  was  proceeded  with 
Dy  Mr.  Vuard,  under  protest  by  one  of  the 

fe^f""!?^]^!?-  The  same  party  having  Ob. 
jccted  to  the  dehvery  of  the  certificate  oftexa- 
«on,  this  motion  was  rendered  necessary,  and 
It  was  further  asked  that  the  costs  of  the  appH- 
cataon  might  be  borne  by  the  objecting  party. 

^i«*e//and  Bagshawe  opposed  th?  motion 
on  the  ground  of  the  act  not  having  provided 
lor  the  contmuation  of  the  execution  of  the 
ordOTs  of  the  Court  of  Review. 

tyJn!J^.^'^f^^  '"^^  *^*  ^  thought 
the  certificate  ought  to  be  delivered;  but  he 

^^.uf""'  ^  'V'  «»'«'  ^  ^  ^»d  been 
thought  right  by  the  learned  oflicer  to  with- 
nold  the  certificate. 

[In  Bankruptcy.] 

Bxparte  Wiffhtman  and  CoUier.    In  re  WighU 
man  and  CoUier.    Jan.  12,  1848. 

PBTITIONINO    CRKDITORS'    DKBT.— ANNUL- 
LINO   FIAT.— PBTITIONINO  CRBDITOR  RBp 
J       SIDBNT  OUT  OF  THE  JURISDICTION. 

Where  thtpetkitminff  creditors'  debt  is  mt 

P!^^  f^they  reMe  <mt  of  the  jwisdie- 

I  twn,  and  the  solicitor  to  the  fiat  declines  to 

VP^^Mthem  in  am  action,  the  fiai  mU 

he  anmUied,  wUh  costs. 

This  was  a  petition  presented  by  the  bank- 
rupts,  against  whom  a  fiat  issued  on  the  20th 
of  December,  1847,  and  prayed  that  the  fiat 
might  be  annulled,  with  costo  to  be  paid  by  the 
petitioning  creditors.  The  petition  stated,  that 
the  petitiomng  creditors  were  resident  at  Dun- 
dee,  m  Scotland—that  the  bankrupte  were  per- 
fectly  solvent— that  there  was  no  debt  due  to 
the  petuiomng  creditors— that  there  was  no  act 
of  banlmiptcy,  and  that  the  fiat  had  been 
iwued  from  vmdictive  feeling  on  the  part 
or  the  petitioning  creditors.  On  the  same 
day  on  which  this  petition  was  heard,  Mr 
Commissioner  Evans,  to  whom  the  fiat  was  di- 
re^d,  decided,  that  the  act  of  bankruptey  was 
sufficient,  but  that  the  petitiomng  creditow* 
debt  was  not  proved. 

*^^«*4^  appeared  for  the  petitioner. 

J*  K.  Pnce  for  the  respondente,  asked  for 
tune,  and  atcd,  Ewparte  Magms,  2  M.  D.  & 

V^'  ??.*'  »n  rapport  of  his  application. 

The  Vtce-ChanceOor  asked,  whether  the  so- 
hcitors  for  the  petitioning  creditors  would  un- 
dertake to  appear  for  them  in  any  action  by  the 
bankrupt,  relative  to  the  ieeuing  the  fiat 


The  MdiQimr  hanagdaeltedt^giyiifl^a 
ondertakmg^ 

■nie  Vtce-ChanceUor  said,  that  the  petitiamtt 
creditors  when  isoang  the  fiatweit  RadcDt 
onlofthejorifldiction;  they  had  evfirimce  ben 
so».and  were  still  so.  Their  soHdtor  dedined 
to  undertake  to  qmear  for  them  iaaur  adioii 
to  be  brought  by  the  bankrupts,  nor  wold  be 
give  the  name  of  any  solicitor  who  woddgm 
such  undertaking.  In  that  state  of  thingt  he 
should  order  that  the  fiat  be  at  oQceannnihd 
with  costs. 

(Before  the  Four  Judges.) 

The  Queen  v.  Seaie  and  others.    Hilary  Tenn, 
1848. 

laANDAMUa.— PAROCHIAL  ASBBBBMWT  ACT. 
—  SSRVICV   OF   NOTICB   OF  OBJICTIOH. 

In  orderto  entitle  a  person  to  be  heardb^ 
justices  at  special  sessions,  under  the  Pi- 
rochial  Assessment  Act,  6f7W.i,e.  96, 
s,  6,  against  a  rate  made  for  th  reUefof 
the  poor,  it  is  only  necessary  to  prove 
sermce  of  notice  of  objection  oiKmeifthe 
parish  officers  who  made  the  rate. 

In  this  tenn ande  mat  had  been  obUiind, 

calling  upon  Sir  H.  P.  Seale  and  othen^joi- 

taces  of  the  peace  for  the  coonty  of  DsfOBr  to 

tikow  cause  why  a  mandanms  should  aotim, 

commanding  thenr  at  apecial  session  to  haa 

objeetaoBS  to  a  rate  mskt  for  the  idirfaf^ 

poor,  mader  the  Paiocyal  Aseessmeot  Ad, 

6  &  7  W.  4,  c  96.      Section  6,  of  tbt  act 

mnvides,  that  justkes  at  spedal  seaabni  sM 

hear  and  deteramia  all  objeotionB  to  anf  socb 

rate,  on  the  gnmnd  of  irregnlanfey,  waiunm, 

or  incorrectness  in  the  valuation  of  any  hof 

ditamenta  included  therein  ;  provided  afaniif 

that  no  such  oljection  shall  be  inqdnediflto  op 

the  said  justices  in  special  eeaaioais,  unlesi  oo- 

tioeof  such  objectkm  in  writing  under  the  hand 

of  the  complainaat  shall   have  been  givenf 

seven  days  at  least  before  die  dayappoiatad 

forsuchspecialaeaaion^toljie  coUeetor,  om« 

seer,  or  oUier  person  by  whoa  such  zatema 

made.    When  the  rate  in  question  was  Isougfat 

before  the  justices  at  a  special  session,  hddoi 

the  8th  of  December  last,  it  was  proved  that 

notice  of  objection  was  served  on  three  of  tbe 

parish  officms,  but  timtwith  respect  to  tvoof 

them  the  notices  were  not  served  witilin  the 

time  specified  by  the  act,  and  tiiiB  jostiees  boag 

of  opinion  that  service  up<Hi  one  was  not  fl^ 

cient,  refused  to  hear  the  oUeetion  to  the  rate* 

It  appeared  on  affidavit  that  in  tins  panih 

there  were  two  chnrefanravdeas  and  tiro  ossf* 

seen  who  made  the  rate,  but  that  tih«B  «■ 

not  any  eolleoloc. 

Mr.  Qreemoood  dunrad  causey  and  eontfendeA 
that  the  words  of  aeetiea  6  were*  donblfiil  SI  to 
hotw  manv  oftfaa  pensna  ooncenied  in  makuV 
tiie  rate  AoiM  be  Bsmd  with,  notice,  asdtet 
the  ParoshiaLAssessnisnt  Adb  mtast  bt  con* 
atfued  with  xefisnnfieto  Ae  41  €rsa.a|C;3S; 
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8.  6,  (which  was  prerunidy  to  the  ffidtting  act 
as  to  all  appeals  acsiint  viSes,  eKoe|it  those  at 
special  sessions,)  where  notioe  is  required  to  be 
given  to  the  churchwardens  or  oveneers  of  the 
poor,  or  any  two  or  mora  of  them.  The  justices, 
ther^ore,  were  justified  in  refosmff  to  near  the 
olijections  to  the  rate,  inasmuch  as  notice  was 
only  proved  to  be  served  on  one  of  the 
overseers. 

Mr.  Paskley,  in  support  of  the  rule,  was  not 
hesrd. 

Lord  DeHfium,  C.  J.  In  eases  of  removal 
it  is  only  necessanr  to  serve  the  order  of  re- 
moval on  one  of  the  parish  officera,  and  I  think 
that,  upon  a  fair  construction  of  this  statute, 
the  notice  of  objection  was  properly  served. 

Pattesamy  Coleridge,  and  Wightman,  J.'s, 
concurred. 

Rule  absolute. 


€tmmfi  Mtnffy  9rxrtfce  Court. 

(Before  Mr.  Justice  Erie.) 
Jones  V.  iftii^.    Hilary  Term,  Jan.  31,  1848.* 

APPEARANCE    SEC.    STAT. — NOTICE    OP  AP- 
POINTING  ATTORNEY. 

The  defaukmt  not  appearinff  to  a  writ  of 

Mummons,  an  appearance  was  entered  for 

him  by  the  plamtif  sec.  stat.  offer  which 

he  pleaded  in  person.     The  case  no4  being 

trud  within  the  proper  time  after  issue 

/aimed,  the  defendant  gave  notice  qf  his 

intention  to  mooe  for  judgment  as  in  ease 

of  nensmt.     This  notice  was  given    by 

attomeg.     Held,  that  this  was  suMdeni 

woUee  to  the  phrint^  of  the  appomtment 

qfthe  attorney  hg  the  defendant,  and  that 

it  was  not  necessary  for  him  to  gioe  notice 

of  his  bringing  in  an  attorney  on  the  other 

aide. 

In  tfaos  case  Prentice  had  early  in  the  term 

obtaxaed  a  rule  nisi  for  judgment,  as  in  case 

of  a  nonsuit,  for  not  piuceeding  to  trial. 

MSOer  now  showed  cause  against  the  rule, 
and  it  aj^Mared  that  in  this  case  the  appeanmee 
had  been  enterod  for  the  defendant  by  the 
pkintHF  see.  stat.  The  defendant  pleaded  to 
the  declaration  in  penon.  No  notice  was 
given  by  him  to  the  pUnntifF  of  Ininging  in  sn 
attotney^  to  defend  the  action  for  him,  but 
the  aoUce  of  the  present  motion  for  judgment 
as  in  case  of  a  nonsuit,  was  given  to  the  |dain- 
tiff  by  an  attorney  on  behalf  of  the  defendant. 
It  was  now  contended  that  this  was  irregular, 
and  that  the  rule  must  be  disdiarged.  That 
akfaougfa  it  was  not  nseessary  to  obtain  a 
jndgeTa  order  to  bring  in  an  attorney  to  defend 
the  actMMi  in  this  case,  vet  ^t  u  one  was 
tsuuglift  in  after  a  defenclant  had  pleaded  in 
pawn,  aa  was  the  case  hen,  notice  theiaof 
iBBBt  be  aerved  on  the  plaintiff  or  his  attornsy. 
Brie,  J.  I  do  not  tnink  any  finssh  notioe  is 
Bwnaaatry  wlisre  die  next  step  to  be  taken  inia 
cause  ia  taken  bv  an  attorney  then  appointed. 
Ihe  step  taken  by  him  is  sufficient  notice  of 
the  appoinkment  to  die  other  side.  This  is 
to  changiag  aa  attorney,  lor 


thflta  are  very  important  liabilities  attached  to 
sn  attorney  who  has  once  appeared  in  a  aui^ 
which  it  is  desirable  not  to  have  put  on  record 
without  notice  to  the  other  side.  Not  so  in 
bringing  in  an  attorney.  This  the  Master  in-  - 
forms  me  is  always  done  without  notice,  and 
there  is  no  decision,  the  other  way  that  I 
am  aware  of.  I  think  the  practice  is  reasonable, 
and  so  I  shall  not  disturb  it. 

MiUer  then  showed  cause  on  tiie  merits. 

Rule  discharged  on  a  peremptory  under.- 
taking. 

Reg,  V.  Broom  and  another. 

QUASHING    WRIT  OP   ERROR. 

When  the  transcript  of  the  record  of  a  writ 
of  error  has  gone  up  to  the  court  of  error, 
this  court  has  no  power  to  grant  a  rule  to 
quash  the  writ  of  error  under  8  &  9  Vic* 
08,  sec.  5.     The  motion  must  be  made  to 
the  court  of  error, 
PhUHswre  moved  for  a  rule  calling  on  .the 
defendants  in  this  case  to  shew  cause  why  the 
writ  of  error  sued  out  herein  should  not  be 
quashed,  or  why  the  recognisancea  which  had. 
been   entered  into  should  not  be  estreated. 
In  this  case  the  defendants  were  convicted  at 
the  last  assizes  at  Oxford,  of  a  riot  and  assault 
arising  out  of  a  priae*fight.    They  however 
sued  out  a  writ  of  oaror,  and  put  in  bail, 
under  8  &  9  Vic.,  cap.  6&    They  howevar 
took  no  steps  to  prosecute  thearrit  in  any  wny» 
and    their  attorney,  on  bong  applied  to  oft 
the  aubiect,  gave  evasive   aaswere.     Under 
tiiese  circumstances  it  was  submitted  that  this 
court  would  ouash  the  writ  of  error  under  the 
5th  section  ol  the  act. 

.Brie,  J.  The  Master  mforma  me  that  the 
trsnscript  of  the  record  in  error  has  gone  mp 
to  the  court  of  error ;  and  I  find  by  tbe  aet 
of  pariiament  (8  &  9  Vic.»  cap.  68,  sec.  5)  that 
this  motion  must  be  made  in  the  court  in  which 
the  writ  of  error  ia  pending.  Your  motion 
mnstrtherefiore  be  msoe  to  the  court  of  error. 

Bule  refused. 

Cornwall  v.  Ives. 

OUTIiAWRY. — WHIT   OF  ERROR. 

Ja  suing  out  a  writ  of  error  to  reverse  an 
outlawry  which  has  issued  against  a  de- 
fendantfor  not  putting  in  an  apDearance  ta 
an  action,  it  is  not  necessary  that  the  out' 
law  should  make  an  appearance  in  the  actiom 
to  enable  him  to  sue  out  the  writ ;  nor  is  it 
necessary  that  the  attorney  suing  out  the 
writ  ^umld  depose  that  he  is  authorised  by 
the  outlaw  to  sue  out  the  writ;  that  being 
only  neoessary  on  proceedings  to  reverse  an 
outlawry  by  motwn,  and  not  where  it  is 
done  by  writ  qferror^ 

TflM  was  a  rule  aisi obtained  hjPetei 
calling  on  the  dafsndant  to  show 
the  writ  of  error  sued  out  heiain,  or  the  alloi^ 
anoe  thereof,  should  not  be  set  aside  for  inna- 
gnlarity.  lUs  was  a  writ  of  error  brought  for 
the  purpose  of  eaaslngan  uuttawiy  whiah  had 
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inoed  against  the  defendant  at  the  tuit  of  the 
j^funtiff  for  not  havinff  appeared  in  Ihk  action. 
The  ground  of  the  wnt  of  error  being  that  the 
defendant  was  beyond  seas  at  the  time  of  the 
awarding  of  the  eidigent.  The  irregularity 
relied  on  was  that  no  appearance  hiS  been 
entered  in  the  original  action  by  the  defendant 
on  suing  out  the  writ  of  error,  and  that  the 
attorney's  clerk  making  the  affidavit  on  which 
the  writ  issued,  did  not  state  that  he  was  au- 
thorised by  the  defendant  in  the  matter. 

Martin,  Q.  C.  and  Beavan,  showed  cause 
against  the  rule,  and  contended  first,  that  as 
this  was  a  writ  of  error  to  reverse  an  outlawry 
it  was  a  writ  of  right,  and  so  that  the  court 
had  no  power  to  set  it  aside ;  secondly,  that  it 
was  not  necessary  that  any  appearance  should 
be  entered  in  the  original  action  by  the  de- 
fendant oh  suing  out  the  writ ;  third,  that  this 
court  had  no  power  to  set  the  writ  of  error  at 
all  on  the  allowance  thereof,  but  that  the  ap- 
plicatien  must  be  made  to  the  Court  of  Chan- 
cery. Jones  V.  De  Lisle,  10  B.  Moore,  617, 
acted  on  in  Boreman  y.  Brown,  1  Dowl.  N.  S. 
281,  with  regard  to  the  objection  that  the 
attorney's  clerk  did  not  appear  to  be  autho- 
rized by  the  outlaw,  that  is  not  necessary  on 
writ  of  error ;  a  contrary  doctrine  is  laid  down 
in  Chitty's  Archbold,  1148,  but  the  cases 
dted  to  support  that  position  are  all  in  cases 
of  rules  to  set  aside  outlawries  itpon  motion,  and 
not  upon  writ  of  error.  These  cases  too  are 
the  only  authority  for  the  supposition  that  it  is 
necessaury  that  the  outlaw  should  enter  an  ap- 
pearance in  the  original  action  when  he  sues 
out  his  writ  of  error. 

Petersdorff  in  support  of  the  rule  contended, 
that  the  outlaw  must  put  himself  in  court  in 
the  original  action,  by  entering  an  appearance 
therein,  before  he  can  sue  out  his  writ  of  error. 
He  also  relied  on  the  objection,  that  the  attor- 
nejr's  clerk  suing  out  the  writ  of  error  did  not 
state  that  he  was  authorised  to  do  so  bv  the 
outlaw,  he  relied  on  the  practice  as  laid  aown 
by  Mr.  Archbold  in  his  Q.  B.  Practice,  1148, 
but  admitted  that  the  cases  cited  were  on 
motion  to  reverse  outlawry  and  not  on  writ  of 
error. 

Erie,  J.  This  role  must  be  discharged.  I 
cannot  find  any  rule  making  it  necessary  for 
an  outlaw  suing  out  a  writ  of  error  to  reverse 
an  outlawry,  to  make  an  appearance  in  the 
original  action;  the  officers  of  the  court  inform 
me  that  it  is  not  the  practice  so  to  do,  and  I 
think  that  it  would  not  be  a  consistent  thing 
that  he  should  be  obliged  to  do  so,  for  if  he 
were  obliged  to  appear  why  should  not  the 
plaintiff  declare  against  him  ?  Now  it  may  be 
that  the  ground  for  the  writ  may  be  that  the 
plaintiff  has  improperly  outlawed  the  defend- 
ant, as  by  proceeding  without  any  writ  of 
summons  at  all  in  the  action,  or  any  distringas. 
If,  therefore,  the  defendant  were  obligea  to 
appear  to  enable  him  to  reverse  the  outlawry, 
this  would  be  allowing  the  plaintiff  to  take  an 
advantage  of  his  own  wrong.  The  stipulations 
as  to  the  appearance  of  the  ouUaw  are  all  of 
them  upon  reversal,  and  I  do  not  find  any 


an Aorky  aa  to  qipearing  bsfbie  the  istitiag  of 
the  writ  of  error ;  and  .it  does  appsar  to  me 
feiysttounaifltent  that  the  outlaw  should  appiar 
before  .the  outlawry  agonal  him  is  revmd. 
The  ejection  SB  to  the-  attorney  benig  obliged 
to  State  tfaAt  be  is  antheriied  by  the  outlair,  b 
not  baaed  upon  any  aethon^  except  the  dictam 
of  Mr.  Arohbold*  which  knot  borae  oat  by  the 
authorities  he  cites.  The  rule  wnli  therefore 
be  disclmrged,  but  as  the  plaihttff  say  have 
been  misled  by  a  passage  in  a  very  lUndard 
book,  without  costs. 

Rule  discharged  without  coeif. 


€nmxazxi  9  teas. 
In  re  Hannah  Jan^  f*«^?-    Hilary  Term,  lb4b. 

AFFIDAVITS    SWORN    ABROAD.— DEFBCTIVE 
JURAT. 

The  rule  of  court  of  Michaelmas  Term,  37 
Gea:  3,  as  to  the  form  of  «*«  ;<^  ^'« 
affidavits,     applies     to    qffida$Us  tvm 
abroad.     Where  therefore  there  apptsre^ 
•    in  the  jurat  of  agidartts  sworn  at  Cakaita, 
an  interlineation^  and  the  ormsion  of  tkt 
names  of  the  deponents  (ikert  hevifj  mart 
than  one),  the  court  Kould  not  a'lmc  tkem 
to  be  received  and  filed. 
Is  this  case  the  acknowledgmeal  of  Han- 
nah Jane  Page,  a  married  woman,  under  the 
provisions  of  the  3  &  4  William  4,  cap.  74. 
sec.  79,  had  been  taken  at  Calcutta,  under  a 
commission  issued  for  that  purpose,  and  the 
jurat  to  the  necessary  affidavits  verifying  such 
acknowledgment  was  as  follows : 

*by  each  of  the  above  named  deponente, 
"  Sworn  at  the  Police  Office,  Calcutta,  i  i .^V 
B.,  this  4th  day  of  October,  1847.   Before  me, 
"  J.  W.  Brick, 
One  of  her  Majesty's  justices  of  the 
peace  for  the  town  of  Calcutta." 
The  registrar  of  the  court  had  refused  to 
receive  and  file  the  acknowledgment  and  am- 
,  davits,  on  the  ground  that  the  above  jurat  wi^ 
I  irregular,  according  to  a  rule  of  court  of  Mi- 
chaelmas Term,  37  Geo.  3,  which  declared, 
I "  That  in  every  affidavit  sworn  in  coart  or 
;  before  any  judge  or  commissioner  thereof,  and 
I  made  by  two  or  more  deponents,  the  Dame«  oj 
the  several  persons  making  such  affida^'it  shall. 
be  written  in  the  jurat;  and  that  no  afidavii 
shall  be  read  or  made  use  of  in  the  jarat  oi 
which  there  shall  be    any  interhneation  or 
erasure." 

Channell,  Sergeant,  moved  that  the  court 
would  direct  the  officer  to  receive  and  file  the 
acknowledgment  and  affidavits,  submitting 
that  the  rule  in  question  ought  not  strictly  to 
be  applied  to  affidavito  taken  before  competent 
persona  abroad,  where  the  rules  of  the  courts 
of  this  country  coidd  not  be  considered  as  ac- 
curately known. 

Per  curiam.  The  rule  adopted  by  this  court 
expressly  requires  that  the  names  of  the  Qf' 
ponents  should  appear  in  the  jurat  oi  toe 
affidavits,  and  that  there  should  not  w  ^V 
interlineation.    In  the  praaent  case  Iba  J^^^ 
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is  defective  in  both  these  nsjpects,  and  to  de- 
part from  the  accuncy  required  by  the  rule 
under  some  circomstances,  would  he  opening 
a  door  to  much  mischief.  There  is  no  good 
reason  whj  the  same  practice  should  not  apply 
to  affidavits  sworn  abroad  as  well  as  here. 
The  attorney  in  England  might  without  diffi- 
cult have  sent  out  such  proper  instructions 
to  Calcutta  as  would  have  prevented  any  irre- 
gularity. As  the  jurat  at  present  exists,  it  is 
clearlj  defective,  and  the  affidavits  ought  not 
theretore  to  be  received. 

Application  refused. 


Ranee  r.  James,    Jan.  20^  1848. 

PROHIBITION  TO  A  COUNTY  COUAT. 

A  prohibition  will  be  granted  to  restrain  the 
judge  of  a  county  court  from  proceeding  in 


an  actiain,  founded  upon  a  judgment  qfthis 
.    court,     . 

In  this  case  a  rule  nsst  had  been  obtained  for 
a  prohibition  to  the  County  Court  of  Cam« 
bridge,  to  restrain  him  from  going  on  with  a 
trial,  founded  upon  a  judgment  of  this  court 
for  a  sum  under  20/. 

Naylor  now  moved  to  make  the  rule  abso- 
lute. A  prohibition  had  been  granted  under 
similar  circumstances;  to  restrain  proceedings 
before  the  judge  of  die  Palace  Court  {Anon, 
Salk.  4390  There  the  jurisdiction  extended  to 
all  personal  actions,  (8  Blk.  Com.  by  Stewart, 
76,)  whereas  .that  of  the  county  courts  was  less 
extensive.  This  court  therefore  would,  hfor^ 
tiori,  grant  the  rule  in  the  present  case. 

No  cause  was  shown. 

Per  curiam.  As  no  cause  is  shown,  you  may 
take  your  rule. 

Rule  absolute. 


ANALYTICAL  DIGEST  OP  CASES. 

RSPORTSD  IN  ALL  TBS  COURTS. 


REGISTRATION  OF  VOTERS, 
[Tab  re-assembly  of  parliament  renders  it 
dedrable  to  select  for  the  present  series  of  the 
Analytical  Digest  the  decisions  of  the  Court  of 
Common  Pleas  on  Election  Appeals.  They 
are  as  follow :— ] 

AMRNDMBNT   BY   REVISING   BARRISTER. 

See  Claim,  Notice  of. 

APPEAL. 

1.  Postponing  the  hearing  of — The  court  will 
not  postpone  the  hearing  of  an  appeal,  in  order 
toaflbrd  time  to  give  the  necessary  notice,  upon 
a  suggestion  that  the  difficulty  has  arisen  from 
the  circumstance  of  th^ir  having  appointed  an 
unusually  early  day  for  the  hearing  of  appeals ; 
there  having  been  ample  time  to  give  the  notice 
between  the  day  appointed  and  the  day  on 
which  the  decision  ol  the  revising  barrister  was 
pronounced.    Adeu  v.  HUl,  4  C.  B.  38. 

2.  Signature  of  indorsement  by  the  re- 
vising barrister,  —  An  appeal  tendered  with 
in  toe  proper  time,  luving  been  rejected 
by  the  officer  because  the  indorsement  had 
not  been  signed  by  the  revising  barrister, 
as  required  bv  the  6  &  7  Vict.  c.  18,  s.  42. 
Hie  court  allowed  it  to  be  entered  de  bene  esse, 
on  ihejifih  day  of  the  Term,  due  diligence*  ap- 
pearing to  have  been  used  to  obtain  the  signa- 
ture within  the  first  four  days.  But  see 
Wanklyn  ▼.  WoUett,  4  C.  B.,  p.  86,  and  post, 
Primff  V.  Bstcourt,  4  C.  B.  71. 

3.  Pilfer  books, — Delivery  nimc  pro  tunc, — 
In  rqg^istration  appeal  cases,  the  rule  is,  that 
the  paper  books  must  be  deUvered  to  the 
jodffea  four  days  before  the  day  appointed  for 
tbebeariiig'  of  the  appeals,  and  ths  court  will 


not  entertain  an  application  for  leave  to  deliver 
them  fitme  pro  tunc,  unless  some  good  reason 
be  shown  for  the  delay.  Tulmer,  appdlant, 
and  Alien,  respondent,  and  two  other  appeal 
eases.  36  L.  0. 176. 
SeeNo/ice;  Signature  of  Indorsement. 

APPELLANT. 

Who  mag  be.^Qutere,  whether  a  mere  agei^t, 
not  personally  interested  in  the  subject-matter, 
can  be  namea  as  appellant  to  prosecute  a  con- 
soUdated  appeal.  Wanklyn  v.  fVollett,  4  C.  B. 
86. 

ASSIGNEE   OP  RENT  CHARGE. 

2  IV.  4,  c.  45,  s.  26.— The  assignee  of  a  rent- 
charge  is  not  entitled  to  be  re^stered,  unless 
he  has  been  in  the  actual  receipt  of  it  for  six 
months  before  the  last  day  of  July.  Hayden 
V.  Overseers  of  Tiverton,  4  C.  B.  1. 

Case  cited  in  the  jadgment :  Murray  v.  Thomi- 
ley,  %  0.  B.  «17 ;  1  Lutw.  Reg.  Cas.  446. 

BURGAGE  TENURES. 

2  W.  4,  c.  45,  s.  19.— ^ee*oW  interest.-^A. 
claimed  to  vote  in  respect  of  a  burgage  tene- 
ment in  an  ancient  borough.  The  case  found, 
that  burgage  tenements  within  the  borough 
had  always  been  conveyed  by  deed  of  grant,  or 
bargain  and  sale,  without  livery  of  seisin,  and 
without  a  lease  for  a  year,  or  any  inrohnent; 
that  no  surrender  or  admittance  was  required, 
nor  was  any  fine  paid  upon  descent  or  aliena- 
tion ;  that  the  mode  of  descent  was  agreeably 
to  the  common  law,  except  that  females  in- 
herited, not  as  coparceners,  but  by  seniority  ; 
that  the  interest  of  a  feme  covert  was  passed 
without  any  separate  examination  of  the  wife  ; 
that  the  widow  of  a  person  dving  seised  of  a 
burgage  tenement  had  the  whole  during  her 
chaste  viduity ;  that  burgage  tenements  had 
always  been  devisable  in  the  same  way  as  ordi- 
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nary  freeholds;  that  tbey  were  held  subject 
only  to  the  payment  of  certain  fixed  annual 
rents  payable  to  some  individual ;  and  that  no 
etiunr  'WLfiixs  kadlMen  peEfiflroed  of  payments 
■ndein  reepeetof  tkon* 

HM,  dutin  the  riiseDoe  of  endenee  an  the 
ftneoftiRcaBetothovtliat  the  fimelMiU  wm 
in  any  other  person,  it  must  be  aawimed  thai 
A*  had  aoch  a  fndBoldtennre  aa  to  entitle  him 
to  be  ngifltBDed,  the  ralue  being  sofficieaiL 
•  ▼.  Thampsam,  4  G.  B.  4B. 


BUROKSB   BY  RIGHT  OF  BXBTH. 

B&^  Beservsd  BigMU. 

CLAIM,   KOTIGS  OV. 

Form  and  service  of. — 6  Sf  7  Viet.  e.  16,  s.  3. 
— -A  parish  consisted  of  four  divisions,  popu- 
larly, but  improperly,  called  townships.  Four 
overseers  were  appointed  for  the  whole  parish. 


tention  to  prosecute  the  appeal,  10  dayi  at 
\  least  before  the  fntdayappraited  by^coort 
!fbr  hearing  appeals— ttiat  is,  ten  ckar  days, 
exdnsive  both  of  the  d^  of  serriee  and  of  4s 
day  80  appointed.    Adj  v.  Htil,  4  C.  B.  38. 

3.  Time  cf  service  qf.-^  ^  7  Vid,  e.  IB, 
s.  02. — Constructive  appeartmee.-^'Nffr  hooh^ 
delivery  of.-~An  apphaction  by  the  lespoDdeot 
;  for  leave  to  deliver  pa^er  books  afier  the  praper 

time,  does  not  dispense  withtiieiuitieenqiund 
to  be  served  upon  him  by  tiie  6  &7  Viet.  c.  18, 
s.  62.     Qrover  v.  BmOems,  4  C.  B.  70. 

4.  Time  of  service  of.^  ^  7  Fie*,  e.  18, 
s.  62.— The  decieiGii  of  the  revising  banister 
took  place  on  the  lethOctober.  TheappeOant's 
attorney  was  taken  iU  inihe.last  week  of  that 
month,  and  died  on  the  7th  November  i-'HeJ^ 
that  this  was  no  excuse  for  the  absence  of  the 
notice  to  the  reapondcnfe  roqaind  ibjr  Mction 


one  being  selectiSfrom  amon«  the  inhabitant^  ^'^if^t^K  ^.!,  T^  ^  "^^^1^ 


of  each  of  the  so-called  townships.  In  making 
out  the  lists  of  county  voters,  the  overseer  who 
acted  for  each  division  made  out  a  separate 
list,  and  each  overseer  published  a  separate 
notice  under  the  6  &  7  Vict.  c.  18,  fi.  3,  flebed. 
(A.)  No.  2,  requiring  persons  entitled  to  vote 
in  respect  of  property  situate  within  las  fotm- 
a*9»  to  tend  in  then:  daiav  to  Ami.  Thaae 
BOtnes  wiseein  eaeh  oaae  signed  by  the partacn- 
Uar  ofenseer  who  acted  for  thst  division,  and 
bytiie  aaaistaart  ovsaseer,  who  therein  etyled 
themselves  ''Overseers  of  the  Ibwnship  of 

A  notice  of  claim  was  directed  to,  and  served 
upon,  the  overseer  of  the  particular  so-called 
townahip  in  which  the  (|uafafying  property  was 
sitnate.  This  notice  bemg  onjected  to,  before 
Ae  barrister  at  the  revmon,  he  ooirected  die 
nastake  in  the  lists,  under  tiie  power  confismd 
upon  him  by  s.  40,  and  disallowed  the  ob» 
jection :  HeM,  that  tiie  barrister  had  properly 
exercised  his  discretion,  and  that  the  notice 
was,  under  the  circumstances,  sufficient,  and 
weU  served.  EViot  v.  Overseers  of  St.  Mary 
within,  CarUtle,  4  C  B.  76. 

FRSBMAir  BT  RIOBT  OP  BIRTH. 

See  xCftfersfB  Sx^nis* 

m>TICE  OF  APPBAL. 

1.  lime  (jf  service  e/.  —  6  4-  7  Vict.  c. 
Ifi,  <•  62*— -Tte  eourt  has  bo  power  to  hear 
aa  appeal,  where  the  lespoiuieBt  fiula  to 
appear,  unless  the  appellant  baa  served  him 
with  a  notaee,— under  the  6  &  7  Vkst.  c.  I8,  a. 
63,*-«f  his  intentioQ  to  proseoufte  the  a|^wal, 
Vd  days  ai  least  befone  tin  first  day  appointed 
brthecoortfor  heaxiag  appeak-Hhat  is,  10 
emr  days,  easduam  both  of  the  day  of  aervies 
aadofthedayaoapfMHBted.  Norton  y.  Tmn 
ekrAqf8aiMmty,4C.B.9X 

'  XsM  oited  in  the  jvAgneiits  Reg*  ▼•  Joetnes  of 
flaiop^  5  K»a&P.  986 ;  6  DowL  P.  C.  JflL 

2.  Time  of  service  qf.--^  ^  7  Vict.  c.  18, 
#•  62. — ^The  conit  has  no  power  .to  hear  an 
lineal,  where  the  respondent  fdls  to  appear, 
nxueas  the  appelant  has  served  him  a  notiee, — 
nader  the  6  &  7  Vict.  c.  18,  s.  62>^of  his  in- 


section  64,  to  aid  the  appellant  by 

the  hearing.    Tring  v.  Estcourt,  4  C.  B^  73. 

6.  Time  of  service  ofn'-WaaasASfi^uinu 
tendered  within  thetfiost  four  days  of  the  Term, 
with  a  notice  imperfectly  signed,  the  couzt 
Tefosed  to  aUow'the  appeal  to  be  entered  (the 
defiact  being  cured)  on  the  5th  day.  Pdher* 
bridge  v.  Ash,  4  C  B.  74. 

6.  Signature  tf  ofTpeOwtf^— The  notice  of 
the  appdlaat's  intention  to  pioaecale  his 
appeal,  under  the  6  &  7  Vict.  c.  18,  8.  62, 
must  be  signed  hy  tke  appdkmt  fmte^;  the 
signature  of  an  agent  wiUBot  suffice.  Ptiher^ 
bridge  v.  Ash,  4  C.  B.  74. 

See  QuaUfication,  3. 

OBJBCTION,    NOTICB  OF. 

1.  Description  of  the  objector. — In  a  notice 
of  olnectian  imiler  tiie  6  &7  Vict  c  18,8. 17i 
the  objector  was  described  as  **  R.F.,  o4  &c., 
on  the  list  of  voters  for  the  borough  of  L" 
The  register  of  voters  for  the  borough  of  L 
consists  of  four  separate  lists,  via.,  one  of  lOl- 
houaeholders  for  each  of  thne  towasbipe  coa- 
prised  in  it,  and  one  of  the  freemen  of  tbe 
borough.  The  ol^ector's  name  waa  on  the 
laet-mentioned  list  only :  Hetef,  that  he  wu  in* 
sufficiently  described  m  the  notice;  and  that 
the  inaccuracy  of  description  was  not  cured  by 
section  101.    JBu2ffortAv.  Famr,  4  C.B.  9* 

Case  cited  in  tfae  jmlgmnt :  WaiiHy  t.  PerioM. 
(Quigley'b  case),  7  M.  &  G.  187;  SSeott, 


R.9M;  1  Latm.  Beg.  Ca.iS5. 

2.  Description  of  the  objector't  place  of 
e*ocfc.--6  4-  7  Vict.  c.  18,  *.  7.— In  a  notice  o( 
objection,  the  place  of  abode  of  the  objector 
was  described  as  ''The  Oaks"  (without the  ad- 
dition of  the  parish,  township,  or  other  district,) 
'*  on  the  register  of  voters  for  tiie  pariah  of  St 
WJ*  In  me  list  of  voters  for  the  pariah  of  S(. 
W,,  tiie  objectoi's  plane  of  abode  was  deserihed 
as  ''-St.  W.**  and  hie  qnalifying  propertf  as 
"The  Oaka :"  Held,  tiiat  the  descriptkm  w 
insufficient,  and  could  not  be  aided  by  a  refer- 
ence to  the  list  of  voters,  so  as  toahow  that  the 
place  caUed  "Hie  Oidn*'  was  in  tiie  psriah  of 
BLjr.i  and  that  the  ol^ection  waa  not  te^ 
moved  by  die  finding  of  tne  revising  hsnsttr 
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tbaft-die plaee  Teforred.to  was  in  feict  in  the 
parish  of  St.  TT.  WoUett  v.  .Davis,  4  G.  B. 
U5u 

3.  'Notice  ofdBjecHon, — DaJte  aasd  •sewoice  qf 
tolice. — A  notice  of  objection,  under  the  6  &  7 
Tiot.  c  18^8.  17,  dated  of  the  day  and  month. 
iridiout  the  year,  ia  insufficient. 

The  fist  of  voters  was  signed  by  three  of  the 
overaeers  and  one  of  the  chnrchwardois,  and 
the  service  of  the  notice  of  objection  was  upon 
uiother  churchwarden,  who  had  not  signed  the 
lirt:  Held,  that  the  notice  was  well  served. 
BeeUn  v.  HocHn,  4  C.  B.  19. 

4.  Sewm  sf,^A  notiee  of  'ohjealim,  ad- 
dnssed  to  the  voter  atil*,  dMcrabed  as  his 


'tire  qualifieation,  Jinder  the  statil  W.  4,  c.  45, 
1 8.  27.     Potoell  V.  Price,  4  C.  B..  105. 

2.  "  Other  building  "  within  2  W,  4,  c.  45,  s. 
27. — Exclusive  omapoimnr^Cautrol  over  key  of 
outer  door, — Where  two  chdmantB  to  v»te 
occupied  in  the  one  case,  two  rooms  in  a  house, 
and  m  the  other  case,  a  conntin|[-hou8e>  at  a 
sufficiffiit  vent,  <and.  the  ■  landlocd  m  the  former 
ioatanoeoceupied  aebop  .and  parlnir  on  the 
gBOBod /floor,  and  had  a  k^  to  the  outer  door 
m  ooDiBMn  with  the  claimant,  and  in  the  o&mt 
inatanee;  occupied  a  cGnating4ioiise.in  the  same 
hoHM^  the  key-ta  the  outer  door  of  which  wat 
aaelasivekr  kept  fay  a  clerk  joi  the  landlord's^ 
who  reaiaBd(an  thie .  premises  for  proteotionfa 
sake  and  the  accomnodatiQa  of  the  encupisr^ 
whom;  he:  let  in  and^ut  at  night  when  the  outer 


akee^.afaodein  the  boraugh  ]ist»<was  left  at 

Yom^Mm  islB.    The  x)ffice  in  &  w«s  not  the 

irt[  i'ie  ijtce  of  abode,  .and  he>had  no  reetdmee  j  door  was  closed ;  the  landlo^  in  neither 

\M,d,    The^MVBiog  hanisler  deoidad  that  the  hiaiself  xestding  on  the  jHremifles. 

notice  had  not  .been  given  .ti]i»  or  lefL  at  the 

place  of  abode  of  the  voter,  as  stated  in  the  list, 

inddn  -the  meaning  of  the  6  &  7  Viet.  c.  18, 

8.  17.    Held,  that  his  decision  was  correct. 

AUen  V.  Greensill,4  C.  B;  100. 

5.  St^Udent  statement  qf  place  of -abode. — 
Questions  of  law  and  fact. — In  a  notice  ob- 


lifl4>  that  tiie  ohtimaBt  in  sespectof  the  os- 
cupation  of  the  rooms  was  as  much  entitled  to 
vote  as  the  claimant  who  occupied  the  countings 
house,  the  former  being  within  the  meaning  of 
the^ords  "  other  buSdmg  "  in  the  27th  section 
of  the  2  W.  4,  c.  45 ;  that  both  claimants 
possessed  a  sufficientiy  exclusive  right  of  pos« 


jecting  to  a  party's  right  to  be  put  on  the  no-  { session  to  constitute  them  tenants  and  not 
gisterof  voters  for  the  borougkofCheltenham^j  lodgers;  and  that  the  circumstance  of  the 
tiiat  borough  being  all  within  the-  parish  of  |  claimant  in  the  one  case  having  the  use  of  the 
Cheltenham,  the  objector's  place  of  abode  was  key  to  the  outer  door  in  common  only  with  the 
stated  to  be  "  5,  Sherborne  Street,"  and  tiien  |  landlord,  and  of  the  key  of  the  enttance  in  the 


was  adiiBd  "  on  the  list  of  voters  for  the  parish 
of  Chefcmiham.**  Held,  that  such  descnption 
of  the  place  of  abode  appeared  on  the  £bob  of 
the  notice  to  be  sufficient  in  point  of  law, 
and  as  the  revising  barrister  had  decided  that 
it  was  avfficient  in  point  of  fact,  his  decision 
was  condnsive,  and  must  be  affirmed. 

Whedier  from  the  generality  of  the  deserip- 
tieaof  the  objector's  place  of  abode,  it  csan  be 
said  to  point  sufficiently  to  a  particular  locality, 
may  be  a  question  of  law,  but  where  a  certain 
locahty  appears  to  be  referred  to,  the  question 
of  whether  the  description  is  sufficient  to  give 
the  information  required  by  the  6  Vict.  c.  18, 
8. 17,  is  one  of  fact  upon  which  the  deciaim  of 
tbe^  revising  barrister  is  conclusive.  Sheldon, 
oppeOant,  and  Flatcher,  respondent,  25  L.  0« 
217. 

PAPER   BOOKS,    DEIIVEBY  OF. 

See  Appeal ;  Notice  of  Appeal,  3. 

QT7ALmOATION. 

1.  HS^fe  and  shop  not  within  one  curtilage. 
— Appurtenances. — A.  occupied  a  shop,  which, 
together  with  a  house  and  other  premises,  also 
occupied  by  him,  constituted  a  sufficient  quali- 
ficatum  in  point  of  value,  but  neither  being 
sofficient  alone.  The  shop  was  separated  from 
the  rest  of  the  premises  byavard,  in  the  ex* 
dujrive  occupation  of  il.,  but  tnere  was  no  oobl- 
pkte  curtilage  or  fence  surrcnndiog  the  w&de, 
the  yard  being  approached  by  a  passage  at  the 
aide  of  the  shop,  open  to  the  street,  wUch  was 
also  the  property  iuA.,  but  nsed  by  the  tenant 
of  the  aiyotning.  house  in  common  witii  him: 
Held,  that  the  shop  could  not  be  joined  with 
the  other  premises,  so  as  to  constitute  one  en- 


other  case  being  exclusively  kept  by  a  resident 
devk  of  the  landlord,  did  not  qualify  the  right 
and  intanst  of  the  daimants  so  as  to  mSke 
them  the  less  tenants.  Toms,  appsUaut,  aud 
Luckett,  respondent  j  and  Bowmng,  appelkott, 
and  Luckett,  remoudent,  35  L.  O.  263. 

.3*  Lands  held  in  succession. — New  notice  6f 
claim. — Where  a  partjr  already  on  the  register 
of  voters  in  respect  of  the  occupation  of  certain 
land,  ceased  to  nold  that  land,  and  became  aid 
continued  to  be  the  occupier  of  other  land  in 
the  same  parisb,  but  failed  to  send  in  any  new 
notice  of  claim  after  such  change.  Held, 
that  under  the  4tii  and  40th  sections  of  the 
6  Vict.  c.  18,  he  was  not  entitied  to  have  hie 
name  retained  on  the  roaster  of  voters, 
although  it  appeared  that  the  description  of 
his  yialifination  in  the  register  exactiy  em- 
braced both  the  qualifications.  Barton,  ap^ 
pellant,  and  Orey,  respondent,  35  L.  0. 148^ 

4.  Successive  ooa^ation.  —  Description  qf 
audUfymg  property. — Amendment  by  revising 
barrister.— The  appellant's  qualification  to  yotH* 
was  in  respect  of  two  houses  occupied  in  im- 
mediate succession.  In  the  list  of  voters,  how- 
ever, his  qualification  was  doBflDfaed  in  tiie third 
column  as  "  house  in  succession,' '  and  in  the 
fouEkh  "  Batcher  JEUmt,''  the  latter  being  the 
place  where  the  house  last  occupied  by  the  ap- 
peUantwas  situate.  Heldt  that  th^  asriai^g 
barrister  had  no  power  mider  the  6  Vict.  c.  18, 
8.  40,  to  amend  the  list  by  adding  s,  to  tiie 
word  honseJn  the  thicd  cdumn,  and  inserting 
the  name  .of  the  .plaee  where  the  first  house 
occupied  was  situate,  in  the  fourth  caiwaa. 
Onions,  appellant^  and  Bawdier,  respondent, 
35L.O.i94. 
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Analytieal  Digest  of  Ca9es,^Chaneery  SUfimgMn 


RATBS,  NON-PAYMBNT  OP. 

See  Reserved  Rights. 

RBNT-CHARGB. 

See  Assignee. 

RB8BBVBD   RIGHTH. 

1.  Burgesses  or  freemen  by  right  of  birth.— 
The  corporation  of  M.  consists  of  four  classes 
of  burgesses  or  freemen, — 1.  Capital  burgesses 
(in  whom  alone  was  the  right  of  voting  prior 
to  the  passing  of  the  Reform  Act ;)  2.  Assistant 
burgesses ;  3.  Landholders ;  4.  Free  burgesses 
or  commoners.  Vacancies  in  the  third  class 
are  supplied  from  the  fourth  by  seniority,  and, 
in  the  other  classes  respectively,  by  election : 
Held,  that  one  who  was  a  member  or  the  fourth 
class,  by  right  of  birth,  before  the  1st  of  March, 
1831,  and  became  a ''capital  burgess"  by 
election,  after  that  day,  is  not  disqualified  as 


an  elector  by  the  2  W.  4,  c.  45,  e.  32.    Gnk  v. 
Chubb,  4  G.  B.  41. 

2.  Inhabitants  paying  scot  and  lo(.— A  party 
entitled,  before  the  passing  of  tiie  2  W.4, 
c.  45,  to  vote  as  an  inhabitant  householder 
paying  scot  and  lot,  does  not,  hj  the  33rd 
section  of  that  act,  lose  his  qnahficatioii  by 
having  omitted  for  one  year  to  pay  his  rates 
before  the  last  day  of  July.  NiekiY,  Field, 
4  C.  B.  63. 

Case  cited  in  the  judgment:  Callen  t.  Morris,  t 
Stark.  N.  P.  C.  577, 

SIGNATURB   OF   INDOESBMBNT. 

By  the  retnsing  barrister,^^  tj-  7  Viet,  e,  18, 
s.  42.  —  The  indorsement  of  an  apoeal  not 
having  been  signed  by  the  revising  nrrister 
until  the  5th  dav  of  Michadmas  Term,  the 
court  refused  to  aUow  the  appdlant  tobeheard. 
Wanklyn  v.  Woolktt,  4  G.  B.  86. 


BUSINESS   OP  THE   COURTS. 


CHANCERY  SITTINGS. 
l.orl»  et|ait(cIIor. 

After  Hilary  Term,  1848. 

AT   LINCOLN *8   INN. 

Tuesday   .    .  Feb.  8  i  ^**?  ^'^  ^®*''~"^PP«*^  ^°- 

}     UODS  and  Appeals. 
Wednesday     .     .     9)  * 
Thursday    .    .     .  loJ^PP®^- 

Friday   ,    .    .    ,  ^j/ (Petition-day,)    unopposed 

1     Petitiona,  and  Appeals. 
Saturday    .    .    .if 
Monday     ,    .     .  14 ) 

S?!!^»3r    ...  15  Uppeala. 
Wednesday    .    .  ig  | 

.  18  j  .(Petition-day)    unopposed 

)     Petitions  and  Appeals. 
.19) 

.  21  >  Appeals. 
.  f  J  J 

Wednesday    .    .  23 /T**®  «nd Seal— Appeal  Mo- 

I     tions. 
Thursday  .     24    Appeals. 

Friday  .    . 

Saturday     . 

Monday 

Tuesday 


Thursday 

Friday 

Saturday 
Monday 
Tuesday 


25  i    (Petition-day)   unopposed 
{      Petitions  and  Appeals. 


.26 
.  28i 


lufwaay  ,  .  .  29> 
Wednesday  March  li 
Thursday   .    .    .    «/ 

Friday 


29^  Appeals. 


3  j  (Petition-day)  Petitions  and 
i     Appeals. 


Saturday     ...    4) 

S7y  :  :  :  'rr^'" 

Wednesday    .         8  i^***  ^^^  Seal— Appeal  Mo- 
_       ,  'I     tions  and  Appeals. 

^«"^»y  ...    9    Appeals. 
Friday  .    .    .    ,  to  S  (Petition-day)    unopposed 
(     Petitions  and  Appeals. 


Saturday  • 
Monday 

Tuesday  • 
Wednesday 

Thursday  . 

Friday  ,  . 

Saturday  . 

Monday  . 

Tuesday  . 


11 


K  Appeals. 


"I 

14  Vi^ 

15  J 

..  J  (Petition-day)    unopposed 
2     Petitions  and  AppeiU.  1 
18] 
20  y  Appeals. 

Thursday    ...  23    (The  General  PetitioiHUj) 
N.  B^— Such  days  as  his  Lordship  is  occupied  in 
the  House  of  Lords  excepted. 


MMtt  erf  tj^e  HolU. 

AT  THB    ROLLS. 

Tuesday     .     Feh.  8    Motions. 

AT  THE   JUDICIAL   COMlflTTSX. 
9 
10 
11 
AT  THS   BOLLS. 

(  Pleas,  Demurrera,  CsueWr 
12  <      Exceptions,    and     Fsr- 
(      ther  Direcdons. 

AT  THE   JUDICIAL    COMMITTEE. 

Monday  ...  14 
Tueaday  ...  15 
Wednesday  .  .  16 
Thursday  ...  17 
Friday  ....  18 
Saturday  ...  19 
Monday  ...  21 
Tueaday     ...  22 

AT  THE   ROLLS. 

Wednesday     .    •  23    Motions. 

AT  THE  JUDICIAL  COMMITTEE. 

Thursday  ...  24 
Friday  .    .     .    .  J5 


Wednesday 
Thursday  . 
Friday  .     . 


Saturday 


CJumoery  Sittings. 
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Al  IBB  BOLLS. 


{ PleBB,  Demarr^n,  CattMs, 
Sitarda/  '.    .     .  26  ]     £zceptioi»,  sod  Further 
(     Directions. 

AT  THB  JUDICIAL  COM MITTBB. 

Monday     ...  28 
Toesday      ...  29 

AT  TBB   BOLLS. 

Wednesday  March  1  \ 
Thursday  ...  2 
Triday  ....  3 
Saturday  ...  4 
Monday  ...  6 
Tnesdar     .    .    .    7^' 


WednsMlay 
Thorsday  . 
Friday  •  . 
Satnrday  . 
Bfooday  . 
Taesday  . 
Wednesday 
Tbarsday 
Friday 
Saturday  • 
Alonday  • 
Tuesday  . 
Wednesday 
Thursday  . 
Friday  .  . 
Saturday    . 

Monday     . 


Fleas,  Demurrers,  Causes, 
Exceptions,  and  Further 
Directions* 


.  10 

11 

,  13 

.  14 

.  15 

16 

.  17 

.  18 

.  20 

.  21 

.  22 

23 

25 
.  27 


8    Motions. 


FJeas,  Demarrers,  Causes, 
Further  Directions,  and 
Exceptions. 


Motions. 
(Petitions    in  the    General 


I     Paper. 

Short  Causes,  Consent  Causes,  and  Consent  Pe- 
titions, on  the  following  Saturdays,  yix.,  the  12th 
and  26th  February,  and  the  4th,  11th,  and  18th 
Manb,  each  day,  at  the  sitting  of  the  Court. 

NoTics. — Consent  Petitions  must  be  presented, 
and  copies  left  with  the  secretaiy,  on  or  before  the 
Thursday  preceding  the  Saturoay  on  which  it  is 
intended  they  should  be  heard. 


Vtrc-CfeBiiccUor  of  SngUtttr. 


I^Msday.     . 

Wednesday 
Thursday    . 

Friday 

Satnrday 
3IoiidaT     . 
Tae«l^     • 
Wednesday 
Thursday 

Friday   .      . 

Seturday  • 
Monday  • 
Tuesday  • 
Wednesday 

Tbnnday   • 


Friday 


-1 


Feb.  8    The  1st  Seal— Motions. 

g  (  Pleas,  Demurrers,  Excep- 
'  '  H^\  tions.  Causes,  and  Fur. 
•    •  ^"  (     Dirs. 

(Petition  -  day)    Petitions, 
(unopposed  first,)  Short 
Causes  and  Causes. 
.  121 

.  14  [Pleas,    Demurrers,  Excep- 
.  15  I*     tions,  Cauaes,  and  Fur- 
.  16  J     ther  Directions. 
.    17 

(  (Petition  -  day,)  Petitions, 
.  18  ]      (unopposed    first,)  Short 
(     Causes,  and  Causes. 

•  19^  Pleas,  Demnrrers,  Excep- 
.  21  V  tions.  Causes,  and  Fur- 
.  22  )      ther  Directions. 

•  23    The  Snd  Seal— Motions. 

!  Pleas,    Demurrers,    Excep- 
tions, Causes,  sod  Fur- 
ther Directions. 
i  (Petition  -  day,)    Petitions, 
25 i     (unopposed   first,)  Short 
(     Causes,  and  Causes. 


Saturday  . 
Monday  • 
Tuesday  • 
Wednesday, 
Thursday   . 

Friday  .    . 

Saturday  . 
Monday  . 
Tuesday  . 
Wednesday 

Thursday    . 


26, 


Friday     .    . 

Saturday  • 
Monday  . 
Tuesday  . 
Wednesday 
Thursday  . 

Friday  .     . 

Saturday    . 
Monday 
Tuesday    . 
Wednesday 

Thursday     . 


28  I  Pleas,   Demurrers,.  Sxcsp^ 
•    .  29  >     tions.  Causes,  and  Fur- 
March  1  I      ther  Directions. 
.     .    2-^ 

S  (Petition -dsT,)    Petitions, 
(unopposed  first,)  Short 
Causes  and  Causes. 
Pless,    Demurrers,    Excep- 
tions, Causes,  and   Fur* 
ther  Directions. 
8    The  3rd  Seal— Motions.* 
Pleas,  Demurrers,  Excep- 
tions, Causes,  and  Fur- 
ther Directions.  ' 
(Petition  -  day,)    Petitions, 
(unopposed  first,)    Short 
Causes  and  causes. 


.    .    6} 


10 


,11, 

.  isi 

16' 
.  17 


Pleas,  Demurrers,  Causes, 
Exceptions,  and  Further 
Directions. 

(  (Petition  -  day,)    Petitions, 
I     (unopposed   first,)    Short 
(     Causes  and  Causes. 
18  (  Pleas,    Demurrers,  Excep- 
,  20  <     tions.  Causes,    and  Fnr- 

21  (     ther  Directions. 

22  The  4th  Seal— Motions. 

!  (General  Petition  •  day,) 
Short  Causes  and  Peti- 
tions. 


Tuesday    .    Feb, 
Wednesday 


Thursday  . 

Friday  .    . 

Saturday  . 
Monday    • 

Tuesday     . 

Wednesday 

Thursday  . 

Friday  ,  • 
Saturday  . 
Monday     . 

Tuesday  . 
Wednesday 
Tuesday     . 


.  11 

.  12 
14 


p  C  (The  1st  Seal)  Motions  and 

^  I     Causes. 

9    Bankrupt  Petns.  and  Causes 

!  Pleas,  Demurrers,  Excep- 
tions, Causes,  and  Fur- 
ther Directions. 

J  (Petition-day)  Petitions,  and 
Causes. 

Short  Csuses  and  Ditto. 

Bankrupt  Pel  ns.and  Causes 

I  Pless,   Demurrers,  Excep- 
.  15  <     tions,  Causes,  and  Fur- 
(     ther  Directions. 

.  16    Bankrupt  Petns.and  Causes 

!  Pleas,  Demurrers,  Excep- 
tions, Causes,  and  Fur- 
ther Directions. 

iQ  5(^®^''**^^y)  Petitions  and 
•  ^^  I     Ditto. 

.  19    Short  Causes  and  Causes. 

Petitions     and 


^.  (  Bankrupt 
*^  i      Causes. 


!  Pleas,  Demurrers,   Excep- 
tions, Causes,  and  Further 
Directions. 
23    (The  2d  Seal)  Motions. 

!  Pleas,  Demurrers,  Excep- 
tions, Causes,  and  Fur- 
ther Directions. 
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nMi^  ••   • 

Satarday  .. 
Honda/     . 

VoMiday     . 

Wadnesdaj, 

Thundaf  . 

Friday  •  • 
Mniday  . 
Mondfl^r     • 

TnBidsy  • 
Wednesday 
Xlunaday  • 

Mdiy  t  . 
Satorday  • 
Monday    . 

Ttteaday  • 
Wedneaday 
Ilianday  . 

Eodaf  •    *. 

Saturday  . 
Monday.    • 

Tuesday     • 

Wednesday 
Thfludi^  •. 


.29 


Bbr.  1 


.( 


J< 


Chancery  SUifag**    Qpiiwiun  Law  3Utimff$ 

(P6t]liim-day)Petitiflar«atf    Monday 
3}(M«day 

Wednesday 

Tbarsdsy   • 
Friday   •    « 

Saturday    . 

Monday 

Tuesday    .    , . 

Wednesday  March  1^ 

Thursday 

Friday   • 


•  *^{^  Ditto. 

S6.    Short  Can8e%.«nd  XTanses. 
28    Bankrupt  Petitions* 

{,  FIsss,  Demurrers,  Exoep- 
tions,   Causes,  and  Fnj» 
tber  Directions, 
^■krapt    Petitions    and 

Canaes.. 
Pleas,  Demurrers,  ]hnsp» 
tions»  Causes,  and  Fu3» 
Ihsr  Directions. 
(Petition«day )  Petitkms  nod 
^     Ditto. 

Short  Causes  and  Causes 
Petitions-    end 


.    3 

.    4 

^  f  Banlcmpt 

•  ^i      C^ses. 

(  Pleas,  Demurrers^  Bsosp^ 
,    r  \      lions*  Causes,  and-Fov* 

('      thar  Directions. 
.    8    The  dtd  Seal  —Motions. 

i  Pleas,  Demurrers.    Excep- 
tions,   Causes,  and  Fui* 
Dirs. 
( (Petition^day)  Petitions  and 

•  ^"  (     Dittos 

.  11    Short  Causes  and  Cansss. 
^«(  Bankrupt     Petitions     sod 

•  ^'1     Causes. 

i  Pleaa,,  Demurrers,  Excep»» 
.  14  J     tions.  Causes,  and  Fur- 

(     ther  Directions. 
,15    Bankrupt  Petitions. 

4Ple8S»  Daasairrersi  Ezcep- 
.  16-r    tions,  Causes,  and  Fur- 

(     tfaar  Directions. 

.^  C(Petition.day)      Petitions, 

.  18    Short  Causes  and  Ditto. 

•  ,2D    Bankrupt  Petitions. 

(;Plbas,    Demurrers,   Ezoep- 
.  21 '      tions,  Causes,    snd  Fur- 
(     ther  Directions. 

•  22    (The  4th  Seal)  Motions. 

^  J  (General  Petn.-day,)  Peti- 

•  I     tions  and  Short  Causes. 


Bemarren,  Exosp* 
,  Otnses,  and  Fur- 
ther Directiou. 

«« tThe  2nd  Seal— KotioDi  ind 
"i    Csoses. 

Pleas,  Demnrreri,  Eiu^ 
tiona,  Causes,  lod  fok 
ther  DirectioDi. 

(Short     Causes,  Petitioos, 
.  26  \      (unopposed  tot;)  md 
(      Csnses. 

.  28. 

.  fMi  Pleas,  Demurm,  ^iat^ 
tionsi  Caoaes,  sad  Far^ 
ther  Directions. 


I 

! 


>  24 
.  25 


Saturday    • 

Monday     • 
Tuesday     . 

Wednesday 

Thuraday  . 
Friday 

Saturday    . 

Monday      • 
Tuesday     ». 
Wednesday 
Thursday   • 
Friday  .    . 

Saturday    • 

Monday      • 
Tuesday     • 

Wednesday 

Thuraday   . 


Tuesday 


Vfet-ClBl^CtlUr  mt0TBO. 

T?  V   o  ^  The  lat  Seal— Motiona  and 
.    .Feh.  8  I     Causes, 


Wednesdsy 
Thursday  • 
Friday  .    • 

Saturday    « 

Monday  • 
Tuesday  . 
Wednesday- 
Thursday  . 
Fridaf*  •    • 

Sstuiday    . 


.    2\ 

i  Short    CaoaMy , 

4  \      (uBOppoied  finti)  sii 
(      Caima. 

-  (  Plea^  Demonen,  Itasp- 
^  i     tions,  Cansea,  nd  Fio- 
(     ther  Directions. 

CTheSrd.Seal-MotiaDSiid 


n     Causes 


,    9 
10 


i 
"I 

13 

.151. 
.  16  1 
.  17'' 

.  18  I 


Pleas,  Demnners,  Excep- 
tions, Causes,  and  Fa^ 
ther  Directions. 

Short  Causes,  Belitioas. 
(unopposed  first,)  snd 
OaossB. 


.  20 
.51 

.  22 


Pless,  Demuiren,  Exeep* 
tions,  CaoseSf  sad.  Tur* 
tbei  Directions. 

Short    CbxoMi  W6m, 

(unopposed  fint,]  oA 

Caoses. 

Pleas,  Demuuera,  Eicsp- 

tions,  Caoses,  snd  Fa> 

tfaor  DiseotisBS. 

Cllba   4A    Saal- 
I      and  Causes. 


^«  I  The   General  PetitiwHisy, 
•*^  j    Petitions  &  Short  Csiw* 


9 1  Pleas,  Demurrers,  Excep 

•  10  >     tions.  Causes,  and  Fur- 
.  11 )      ther  Directions. 

C.Shoit    Causes,    Petitions^ 
.  12  <     (unopposed    first,)    ana 
I     Causes. 

•  ^*\ 

.  15  I  Fleas,    Demurrers,   Excep- 

.  16  V    tioosf   Causes,  and  Fur- 
,  17  I     ther  Directions. 
.  18' 

!  Short  Causes,  Petitions, 
(unopposed  first,)  and 
Causes. 


COMMON  LAW  SmWOS. 


Cttmnarn  V^vai* 

m  BAIIOO. 

This  Court  will,  on  Tuesaay  the  8th  day  of  ^^'^ 
mary  next^aad.  foor  following  d^ya,  hold Sttiaft 
and  willpwoaed  in  disposing,  of  tho  husins*  »«» 
pending  in  the  Paper  of  New  TVtofr,  and  m  tte 
Sptoial  Paper,  and  will  also  proceed  to  giw  ]«*] 
ment  in  certain  of  the  mdlteri  that  will  *«  ^ 
standing  over  for  the  oonsidaration  of  the  Court. 

V  For  the  Qneen's  Bench,  and  Exche^««  <^ 
Pleaa  Sittings  in  Banoo,  see  p.  332,  oalc 


DIGEST,    AND   JOURNAL   OF   JURISPRUDENCE. 


SATURDAY,  FEBRUARY  12,  1848. 


**  Qaod  magis  ad  ifoa 
Pertinet,  et  nescire  malum  est,  agitamiis." 

HO&AT. 


THE    CONSTITUTION    AND    PRAC- 
TICE OF  THE  ARCHES'  COURT. 


Our  last  number  contained,  without  anj 
material  abridgment,  the  obserrations  which 
fell  from  Sir  Herbert  Jenner  Fust,  in  re- 
ference to  the  unfortonate  circumstances 
disclosed  in  the  case  of  GeUs  t.  GeiU,  which 
have  neoessarilj  drawn  so  large  a  share  of 
public  attention  to  the  constitution  and 
practice  of  the  court  OTer  which  that  learned 
cifilian  presides. 

It  ia  natural  and  not  unbecoming,  that 
the  learned  judge  should  be  sensitive,  and 
anxioiis  to  repel  the  attacks  made  upon  a 
tnbtinal  in  wliich  he  has  practised  or  pre- 
aded  for  a  period  exceeoing  forty  years  ; 
and,  to  far  as  these  attacks  have  been  di- 
rected personally  against  Sir  Herbert  Jenner 
Fast,  it  may  be  at  once  conceded  that  his 
nndication  is  complete.  We  cannot,  indeed, 
assent  to  the  proposition,  that  the  general 
correctness  of  a  learned  judge's  decisions,  has 
been  conclusively  establiuied,  because  an 
inconsiderable  proportion  of  his  decrees 
hsTe  been  reversed,  on  appeal.  In  every 
court  much  depends  upon  the  discretion  of 
a  judge,  in  cases  where  an  appeal  is  neither 
practicable  nor  advisable,  and  a  weak  or 
timid  judge  may  generally  find  means  to 
save  hunself  from  the  mortification  conse- 
quent upon  the  frequent  reversal  of  his  de- 
dsioaa.  Our  estimate  of  the  soundness  and 
insliee  of  Uie  judgmenta  pronounced  by  the 
learned  judge  of  the  Arches,  however,  is 
founded  on  the  liict,  that  in  the  lengthened 
period  during  which  he  has  filled  the  judicial 
seat — ^a  periml  of  thirteen  years — ^with  con- 
Voi-  XXXV.  No.  1,040. 


siderable  opportunities  of  ascertaining  the 
feelings  of  the  profession,  we  have  not  heard 
his  decisions  impugned  or  complained  of 
more  frequently  than  those  of  any  other 
judge  in  the  courts  of  law  or  equity.    We 
believe.  Sir  Herbert  Jenner  Fust  is  entirely 
mistaken  when  he  supposes  that  any  one 
has  accused  him  of  **  general  corruption,'* 
or  "undue  partiality."     His  unbleimshed 
character  during  the  course  of  a  long  and 
honourable  professional  career  would  be  a 
sufficient  answer  to  such  a  charge,  and  in 
truth  no  such  charge  has  ever  been  made.  It 
is  said,  with  the  force  that  truth  never  fails  to 
bring  with  it,  that  Sir  Hebert  Jenner  Fust 
is  umorttuiately  placed  as  the  sole  judge  in 
a  court  in  which  the  suitors,  at  one  side  or 
the  other,  are  constantly  represented  by  his 
nearest  relatives.     It  is  contended  that  this 
is  a  position  in  which  no  judge,  however 
pure  or  high-minded,  ought  to  be  constantly 
placed.     It  is  a  position  in  which  the  deter- 
mination to  resist  ordinary  impulses  may 
lead  to  results  unfiivourable  to  justice, — in 
which  the  anxious  desire  to  be  just  may  dis- 
pose the  most  u|)riglit  man  to  deal  unjustly. 
At  all  events,  it  is  a  position  not  calculated 
to  secure  public  confidence  in  the  exercise 
of  judicial  functions,  and  is  therefore  to  be 
deplored.     Upon  this  subject,  on  which  so 
much  has  been  said  and  written,  we  do  not 
find  a  single  remark  in  the  prepared  and 
elaborate  statement  put  forth  by  the  judge 
of  the  Arches'  Court. 

^  The  learned  judge  has  also  misdirected 
his  explanations  upon  another  point.  He 
seems  to  have  conceived  that  those  who  call 
for  the  reform  or  abolition  of  the  court  ofer 
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Trhichhe  presides,  found  their  arguments 
upon  the  supposed  abuse  of  his  patronage^ 
in  respect  of  offices  connected  \nth  the  court. 
Upon  this  assumption  the  learned  judge  has 
laboured  very  vigorously,  and '  it  must  be 
confessed,  veVy  triumphantly, "  to  disabuse 
the  public  mind.  He  has  shown  conclu- 
clttsively  that  he  never  has  had  any 
patronage  to  dispose  of,  beyond  'the  ap^ 
pointment  to  two  insignificant  offices,  the 
emoluments  of  which  taken  together  do  not 
amount  to  50/.  per  annum ;  and  that  those 
have  been  disposed  of  in  a  manner  most 
praiseworthy  and  honourable  to  the  patron. 
The  complaint  which  the  learned  judge  has 
demonstrated  to  be  so  totally  unfounded, 
however,  only  existed  in  his  own  imagina- 
tion. It  has  never  been  publicly  relied 
upon,  or  alluded  to,  by  those  who  wish  to 
see  the  Arches'  Court  reformed,  or  placed 
on  a  dififerent  footing,  for  different  and  far 
more  substantial  reasons.  It  is  thought  by 
the  ■ 


portion  of  his  life  has  been  passed,  or, 
perhaps,  from  habit  has  become  insendble 
to  the  defects  of  a  svstem  which  phocb 
others.  "  It  has  no  radts,  or  he  no  faults 
can  see."  -But  the  public  wiU  have  little 
difficulty  in  distinguishing  between  the 
venerable  judge  and  the  odious  monopdj 
with  which  his  name  is  accidentallj  con- 
nected. The  one  may,  and  we  trust  will, 
live  to  enjoy  the  esteem  of  his  o^  drele, 
and  the  respect  of  the  world,  long  after  the 
other  has  been  abolished  with  the  unifersal 
approval  of  the  disinterested  portion  of  the 
community. 

Our  reaiders  cannot  fail  to  have  observed, 
that  the  address  of  the  judge  of  the  Arches' 
Court  was  not  exclusively  of  a  defensive  or 
vindicatory  character.  Pursuing  a  coarse 
of  procedure  almost  peculiar  to  the  Eccle- 
siastical Courts,  he  indulges  pretty  liberally 
in  recriminative  charges.  He  meets  Dr. 
Addams'  attack  upon  the  court  by  com- 
menting in  terms  of  unqualified  disappnml 


many,  that  the  court,  in  matters  uncon- 
nected with  church  discipline,  has  ceased  to  upoh  the  language,  tne  tones,  and  the 
be  useful;  that  it  exercises  a  jurisdiction  gestures  of  the  learned  advocate,  and 
not  only  useless^  but  pernicious  and  mis- '  accuses  him  in  express  terms  of  a  flagrant 
chievous;  and  that  its  continued  existence,  as  |  violation  of  professional  etiquette,  indrat' 
at  present  constituted,  tends  to  perpetuate 


a  system  disgraceful  to  an  enlightened  com- 
munity, and  wholly  repugnant  to  the  great 
principle,  that  laws  should  afford  equal 
means  of  redress  to  the  rich  and  poor.  The 
course  of  proceeding  nursued  in  the  Eccle- 
siastical Courts  in  wnat  are  called  matri- 
monial causes, — as  exemplified  in  this  case  of 
GeiU  V.  Geils, — renders  those  courts  an  in- 
tolerable nuisance,  and  the  evil  is  enormously 
Xavated  by  the  circumstance,  that  those 
have  the  misfortune  to  be  dragged  be- 
fore such  tribunals,  are  forced  to  resort  for 
professional  assistance  and  advice  in  circum 
stances  the  most  novel  and  delicate — ^not  to 
those  in  whom  they  have  previously  reposed 
their  confidence — but  to  strangers,  who, 
however  able  and  respectable  individually, 
consist  for  the  most  part  of  gentlemen 
whose  names  are  unknown  beyond  the 
snuggery  of  Doctors'  Commons .  The  Eccle- 
siastical Courts  are  based  upon  principles 
too  narrow  and  illiberal  to  entitle  them  to, 
or  render  it  possible  they  can  possess,  the 
sympathy  or  support  of  the  legal  profession 
or  the  public.  For  all  this,  we  imreservedly 
admit,  the  judge  of  the  Arches'  Court  is  no 
more  to  blame  than  any  one  of  his  prede- 
cessors. He  appears  to  do  himself  the  in- 
justice, of  supposing  that  the  attacks  di- 
rected against  the  institution  of  which  he 
18  a  minister,  are  levelled  personally  at  him. 
He  seems  to  find  it  impossible  to  dissociate 
himself  from  the  oourta  in  which  so  large  a 


ing  the  pleadings,  answers,  and  interroga- 
tories,  without  communication    with  the 
proctor  acting  for  Mrs.  Geils;    and^th 
having  personally  seen  and  commimicated 
with  two  of  the  most  important  witnesses. 
Upon  those  charges  Dr.  Addams  has  yet 
had  no  opportunity  afforded  him  for  expla- 
nation.    In  ordinary  cases,  the  course  aaid 
to  ha^ie  been  pursued  by  that  learned  gen- 
tleman would  certainly  be  conadered  un- 
usual, inconvenient,  and  irregular.  Whether 
the  circumstances  of  this  extraordinary  case 
justified  so  remarkable  a   departure  from 
ordinary  rules,  we  cannot  venture  at  present 
to  determine :    it  is  a  question  of  import- 
ance, affecting  the  professional  character  o{ 
Dr.  Addams,  upon  which  it  is  only  fair  that 
public  opinion  should  be  suspended,  until 
ample  opportunity  is  afforded  for  expla- 
nation. 


ATTORNEYS  UNDERTAKING 

TO   INQUIRE  INTO 

SUFFICIENCY    OF   SECURITY. 


The   number  of  the    Queen's    Bench  ^ 
Reports  last    pubHshed  contains  a  case*  ^ 
which  raises  a  question  as  to  the  extent  of 
liability  an  attorney  incurs  who  is  retained 
to  investigate  the  sufficiency  of  a  security. 
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it  was  insisted,  on  the  part  of  the  defendants, 
that  the  second  branch  of  the  promise  al- 
leged, extended  to  the  ascertainment  of  the 
sufficiency  of  the  land  charged  in  point  of 
value,  otherwise,  it  was  said;  it  would  be  a 
mere  repetition  of  the  first  branch,  which 
provides  for  the  ascertainment  of  the  legal 
requisites. 

The  court,  however,  was  of  a  diflferent 


The  point  discassed  was,  whether  froifl 
such  a  retainer  an  undertaking  can  be  im- 
plied to  examine  into  the  value  of  the  se- 
curity, as  well  as  the  title  of  the  grantor, 
and  this  Question  was  ultimately  decided  in 
the  negative. 

The  facts  upon  which  the  action  was 
founded    were    shortly    as    follow: — ^The 

plaintiff  (Mr.  Hayne)  being  desirous  of  j  xne  court,  nowever,  was  oi  a  uincreut 
becoming  secretary  of  a  proposed  company,  |  opinion,  and  Lord  Denman  expressed  his 
to  be  called  the  Holbom  Improvement  ■  regret  that  he  had  not  suffered  the  case  to 
Company, in' order  to  obtain  that  situation, | go  to  the  jury.  "I  thought,"  said  the 
agreed  with  a  Mr.  Ross,  the  promoter  ofj  learned  chief  justice,  "  that  the  undertaking, 
the  company,  and  who  had  the  power  of  ap- '  as  laid,  did  not  stop  at  the  legal  investiga- 
pointment,  to  advance  a  sum  of  COO/.,  for  |  tion  of  the  jdtle,  but  meant  more,  but  upon 
the  benefit  of  the  company,  Ross  securing .  further  consideration,  I  think  this  is  not 
the  repayment  of  that  sum,  with  interest,  so.'*  Mr.  Justice  Patteson,  also,  very 
upon  the  occurrence  of  certain  events,  by  clearly  pointed  out  the  distinction  between 
charging  some  landed  property  in  §Dmer- '  ascertaining  that  the  title  was  good,  and 
setshire,  in  which  he  possessed,  or  was  sup- .  that  it  was  a  sufficient  security.  *'  A  title," 
posed  to  possess,  some  interest.  The  plain- 1  says  that  learned  judge,  "  may  be  good,  i^d 
tiff  advanced  the  money,  and  the  proposed .  yet  from  its  nature  insufficient  as  a  security ; 
security  was  duly  executed  by  Ross.  Messrs. !  for  instance,  if  the  party  had  a  perfectly 
Rhodes  and  Co*,  were  the  plaintiff  s  solici- .  legal  title,  but  only  for  a  short  time.  The 
tors  in  this  transaction,  and  looked  into  the  two  phrases  do  not  mean  the  same  thing, 
sufficiency  of  Ross's  title  to  the  lands  in ,  therefore  the  undertaking  to  ascertain  the 
question.  The  security  was  afterwards  j  sufficiency  of  a  security  docs  not  compre- 
supposed  to  be  inadequate,  and  Hayne. hend  an  undertaking  to  inquire  into  its 
brought  an   action  against  his   attorneys, '  value." 

and  averred  in  his  declaration,  that  he  em-  Upon  these  grounds,  the  court  thought 
ployed  them  as  attorneys,  to  use  due  care  |  the  nonsuit  incorrect,  and  made  the  rule 
in  ascertaining  the  title  of  Ross  to  the  lands  absolute  to  set  it  aside. 

which  were  to  be  char8;ed  as  security  lor  i 

payment  of  600/.,  and  to  take  due  care  that  | 

the  same  should  be  a  sufficient  security  for  ]  

payment  of  the   600/.''     The  defendants' 

specially  traversed  this  allegation,  and  at  p^>wer  of  trustees  jro 

the  trial,  it  appearing  that  the  defendants  j 

had  been  retained  in  the  ordinary  manner  |      *„,:,*..-  ».x.  ^ ^  .  -  - o    - 

to  investigate  the  security,  Lord  Denman,  ing  the  power  of  trustees  to  devise  trust 
(who  tried  the  cause,)  thought  the  evidence  property.  The  Vice-Chancellor  of  England 
did  not  support  the  declaration,  for  that  the :  holds  that  a  trustee  ought  not  to  devise  an 


NOTES  ON  EQUITY. 

DEVISE    TRUST 
PROPERTY. 

There  are  convicting  decisions  regard- 


averment  in  the  latter,  that  the  defendants 
were  to  take  care  that  the  security  was  suf- 
ficient, imported  that  they  were  to  inquire 
into  its  value,  and  as  no  such  undertaking 
was  created  by  the  retainer,  or  could  be  im- 
plied, he  nonsuited  the  plaintiff. 

Upon  a  rule  for  setting  the  nonsuit  aside, 
the  import  of  the  allegations  in  the  decla- 
ration, that  the  defendants  promised  to  use 
doe  and  proper  care  and  diligence  in  and 
aboat  ascertaining  the  title,  and  to  take  due 
and  proper  care  that  the  lands  should  be  a 
aofficient  security  for  the  repayment  of  the 
money  advanced,  were  fully  considered ;  and 

fc  The  form  of  the  declaration,  so  far  as  it  in- 
▼olyes  the  question  submitted  fur  the  con- 
sideration of  the  court,  was  that  given  in  2 
Chitt.  Plead.  (7th  ed.)  p.  282. 


estate  vested  in  him  in  that  character,  but 
to  permit  it  to  descend.  This  was  decided 
in  the  case  of  Cooke  v.  Crawford.^  There, 
one  William  Hall  devised  his  real  estates 
to  William  Hall,  John  Burkitt,  and  W. 
WooUey,  in  trust  that  they,  or  the  survivors 
or  survivor  of  them,  or  the  heire  of  the  sur- 
vivor, should,  as  soon  as  conveniently  might 
be  after  his  decease,  but  at  their  discretion, 
sell  the  same ;  and  he  empowered  them  and 
their  heirs  to  make  contracts  with,  and  con- 
veyances to,  the  purchasers  ;  and  declared 
that  the  receipts  of  them  or  the  survivor  or 
survivors  of  them,  or  the  heirs,  executors,  or 
administrators  of  such  survivor,  should  be 
o-ood  discharges  to  the  purchasers  ;  and  he 
3irected  that  they,  their  heirs,  administra- 
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ton,  and  ai9iffn$,  should  hold  the  proceedi 
of  the  sale  upon  oert«m  truBts.  Burkitt  and 
WooUej  disdaimed,  and  William  Hall,  the 
son,  alone  acted.  He  devised  the  estates  to 
j^.  and  jV.  upon  the  trusts  affecting  the 
same.  Afler  his  death,  M,  and  N,  agreed 
to  sell  the  estates  to  P. 

The  Vice-Chancellor,  in  his  judgment, 
said» — 

Mt  is  plain  that  the  persona  whom  the  sur- 
viving trustee  has  thought  proper  to  appoint  to 
execute  the  trusts  of  the  testator's  will,  are 
persons  to  whom  no  authority  was  given  for 
that  purpose,  by  the  testator;  and  there  is  no 
case  in  which  a  person  not  mentioned  by  the 
party  creating  the  tmst,  has  been  held  entitled 
to  execute  it.  I  have  always  understood,  ever 
since  the  point  was  decided  in  Hawkins  v. 
Kemp,^  (or  rather  was,  as  the  judges  said  in 
that  case,  properly  abandoned  by  die  defend- 
ant's counsel,  as  not  capable  of  being  contended 
for,)  that,  where  two  or  more  persons  are  ap- 
ppinted  trustees,  and  all  of  them,  except  one, 
renounce,  the  trust  may  be  executed  by  that 
oue.  That  decision,  if  it  may  be  so  called,  has 
been  approved  of  by  Lord  Eldon  and  other 
judges." 

His  Honour  observed,  that  the  testator 
had  not  used  the  word  "  assigns  "  either  in 
the  clause  in  which  he  created  the  trust  for 
sale,  or  in  either  of  the  two  clauses  that 
followed  it,  in  which  he  poin^  out  the 
machinery  by  which  the  sale  was  to  be 
effected. 

"He  does  not  introduce  that  word  until  he 
begins  to  speak  of  something  that  is  to  be  done 
after  the  sale  has  taken  place,  that  is,  until  he 
declares  the  trusts  upoii  which  the  proceeds  of 
the  sale  are  to  be  held.  Therefore,  it  is  plain 
that  when  William  Hall,  who,  by  the  dis- 
claimer of  Burkitt  and  WooUey,  became  the 
sole  trustee,  thought  fit  to  devise  the  legal 
estate  that  was  vested  in  him,  he  did  an  act 
which  he  was  not  authorized  to  do." 

And  then  the  Vice-chancellor  emphati- 
cally protested  against  the  proposition, 
which  was  stated  in  the  course  of  the  argu- 
ment, thf-t  it  was  a  beneficial  thing  for  a 
trustee  to  devise  an  estate  which  was  vested 
in  him  in  that  character. 

*'  My  opinion  is,"  (said  his  Honour,)  "  that 
it  is  not  beneficial  to  the  testator's  estate  that 
he  should  be  allowed  to  dispose  of  it  to  whom- 
soever he  may  think  proper ; 


assets  of  the  trustee.  I  see  no  sdbttuitial  dis- 
tinction between  a  conveyance  by  act  iaUsr  wsot 
and  a  deviie ;  for  the  latter  is  notlung  biA  t 
post  mortem  conveyance ;  and,  if  the  one  is  on* 
lawful,  the  other  must  be  unlawful.  It  appears 
to  me  that,  as  my  decision  in  Bradfird  ▼.  Bd. 
fields  has  been  acquiesced  in,  the  ^nertioo 
raised  by  the  demurrer  in  this  case  is  eon- 
cloded  by  that  decision ;  but  if  it  is  not,  thn 
the  authority  of  Townsend  v.  Wilsois '  ii  Wl* 
ing  on  the  point." 

Lord  Langdale,  in  another  case,  to  wlocK 
his  lordship  gave  g[cat  consideration,  d^ 
cided  differenuy.  The  case  we  refer  to  wu 
thBtof  Tithyy.WoUtenholme.^  There  the 
testator,  Richard  Htlcjr,  devised  real  sad 
personal  estate,  on  certain  tmsts,  which  the 
court  considered  the  testator  intended  to  be 
performed  by  the  trustees  named,  and  the 
survivors  and  survivor,  and  by  the  heirs  and 
assigns,  or  by  the  executors  or  administrap 
tors,  of  the  survivor.  T^e  will  oontained 
no  ipower  to  appoint  new  trustees.  The 
surviving  trustee,  Robert  Tebbutt,  devised 
and  bequeathed  the  trust  estates  and  powers 
to  Edward  Titley,  David  Waddington  and 
Charles  Wolstenholme,  upon  the  trtists  of 
the  first  will.  The  Master  of  the  KoHs 
said, — 

''  The  question  is,  whether  the  deTiMSB  in 
trust,  under  the  will  of  Robert  Tebbutt,  have, 
by  virtue  of  the  devise,  lawfullv  become 
trustees  of  the  estates  devised  by  the  will  of 
Richard  Titley.  It  is  admitted  that  the  legal 
estates  and  interests  which  were  vested  in 
Robert  Tebbutt,  as  surviving  trustee  aad 
executor,  have,  by  virtue  of  his  will,  become 
vested  in  his  devisees  and  legatees ;  that  thef, 
as  such  devisees  and  legatees,  are  under  an 
obligation  so  to  dispose  of  such  legal  estates 
and  interests,  that  the  cesiuis  que  trust  under 
the  will  of  Richard  Titley  may  have  the  benefit 
of  them ;  but  it  is  alleged  that  they  have  not 
themselves  any  legal  authority  to  execute  the 
trusts,  and  consequently,  that  the  new  trustees 
ought  to  be  appointed  for  the  purpose  by  this 
court. 

"  The  testator  has  not,  by  his  will,  giw 
any  power  to  appoint  new  trustees,  and  it  ia 
thereupon  argued,  justly,  that  the  trustees,  or 
the  survivors  or  survivor  of  them,  could  not, 
by  any  assif^iment  or  act  inter  vivos,  relieve 
themselves  from  the  responsibilities  and  dotieB 
of  the  trust;  but  it  is  further  contended,  that 
the  same  disability  attends  any  assignment  bv 


/•«,.  Av«  ^«  «;;t- .«    >  •    •;•  ***^**  *',^^*^/"'i  way  of  devise  or  bequest,  and  that,  althouA 
t  ^J^TtnZ^jTf^^^  proi^rty  iay  bevei     "      ^ 

to  permit  u  to_descend;   for,  m  so  doine,  he  devisees  or  legiteTof  the^survivi 


acts  in  accordance  with  the  devise  made  to 
him.  If  he  devises  the  estate,  I  am  inclined  to 
think  that  the  court,  if  it  were  urged  so  to  do» 
would  order  the  costs  of  getting  the  legal 
estate  out  of  the  devisee  to  be  borne  by  the 

^  3  East,  410. 


vested  in  the 
legatees  of  the' surviving  trustee, 
the  duties  and  the  responsibilities  attending  the 
execution  of  the  trusts  rem^n  in  the  legal  re- 


2  Sim.  264. 
1  Bam.  &  Ay. 
7  Beav.  425. 


608 ;  3  Madd.  261. 
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I)rie8entatife8,  real  and  penonal,  of  the  sur- 
wk^trmtM.** 

HnLordsUp  thus  proceeded  to  state  Om 
general  doctzme  of  tbe  court  i — 

'*  When  a  tmal  eaCaCe  ia  liniled  ta  several 
malaea,  and  die  svnriyeva  or  aorvirer  of  them, 
aid  tkt  heba  of  the  aorriTor  of  tfaeot,  and  no 
pawer  of  appointini^  neir  tmateea  ur  g;iTen,  we 
ebaerve  a  persontd  confidence  given,  or  at 
kaai  probably  given^  to  every  one  of  the 
ae^CEal  tmstees.  As  atn;^  one  may  be  the  stn^ 
yamf,  Ae  whole  power  wiR  event  aaDy  come  to 
tbac  one,  and  he  ia  entrusted  with  it,  and  being 
90,  he  is  not,  without  a  special  power,  to  assign 
it  te  any  other ;  he  cannot,  of  his  own  autho- 
nty,  daring  hia  own  life,  relieve  himself  from 
the  dotiee  sod  responaibilitiea  which  he  has 
undertaken." 

'^  We  cannot  asaame,  (said  hiftLoidahipi) 
that  tha  authw  of  the  trust  placed  any  per- 
sonal confidence  in  the  heir  of  ^  aarvi^er ; 
it  cannot  be  knawn  beforehand  whieh  one 
o#  the  seveml  tmalees  may  be  the  survivor ; 
and  aa  to  the  contuigent  surriTor,  it  cannot 
he  known  beforehand  whether  he  may  have 
an  heir  or  not,  or  whether  the  heir  may-  be 
one,  or  may  conaiat  of  many  persona^  tmai- 
worthy  or  not»  married  women»  iafiuitay  or 
hanki^>ts,.  within  ot  without   tke  juria- 


"The  reasons,  therefoittr  whicls  forbid  the 
surviving  trustee  from  making  an  assignment 
t  jiler  tTteo*  in  such  a  caae,  do  not  seem  to  apply 
to  am  assignment  by  devise  or  bequest;,  wlueh, 
being  made  to  take  cfiect  only  after  the  dea& 
of  the  last  surviving  trustee,  and  conseooentlf 
after  the  expiiation  of  all  peraoaal  confidence, 
may,  perhaps  not  improperly,  be  considered  as 
made  without  any  violation  or  breach  of  trust. 
It  is  to  take  elTect  only  at  a  time  when  there 
most  be  a  substitution  or  change  of  trustees : 
there  must  be  a  devolution  or  transmission  of 
the  estate  to  some  one  or  more  persons  not  im- 
mediately or  directly  trusted  by  the  author  of 
the  trust.'* 

The  estate,  subject  to  the  trusts,  must 
pass  either  to  the  hterei  natus  or  the  A^ere^ 
jTactuB  df  the  surviving  trustee,  and  if  the 
Beir  or  heirs-at-law,  whatever  may  be  their 
situation,  condition,  or  number,  must  be  the 
anbstituted  trustee  or  trustees,  the  greatest 
inconvenience  may  arise;  and  there  are  no 
means  of  obviating  them,  other  than  by  ap 
plication  to  the  court. 

"  With  gnat  lesneet,"  (added  his  lordship) 
"for  those  who  think  otherwise,  and  ipiite 
aware  that  some  inconvenienees,  whieh  can 
only  be  obviated  in  thia  court,  may  arise  from 
devising  trust  eslatea  to  improper  persons,  for 
inaproper  purposes,  I  cannot  at  pieaent  esse  my 
wny  to  the  conclusion^  that  in  the  easaeonlei 
phitad  the  anrviving  traslee  ooasmiis  a:lmKfa 


oftnist  by  not  permitting  the  trust  estate  to 
descend,  or  by  devising  it  to  proper  petsam^ 
an  HMt  trnsta  to*  wWeh  it  was  soofect  in  the 
hands  of  the  enrviviog  taosCae.  BM  the  cam 
so  considered  is  not  the  present  case.  We 
have  in  this  will  expressions  which  clearly  show 
that  the  testator  intended  the  trusts  to  be  per- 
formed by  tf»  '•assigns"  of  the  surviving 
trustee ;  and  in  construing  the  will  we  must, 
if  practiesfble,  ascribe  a  rationd  and  Vegal  effect 
to  every  word  whieh  it  contaiae.  We  cannot, 
consistently  with  the  ruks  of  this  court,,  eo^ 
aider  the  word  "assigns"  as  meaning  tfae 
persona  who  may  be  made  auch  by  the  spoi^ 
taneous  act  of  the  surviving  trustee  to  take 
eflbct  during  his  hfe;,  but  these  seems  nothing 
to  prevent  our  eonsidsving  it  as  aseaoing  tM 
persons  who  may  be  made  such  bv  devise  and 
bequest;  and  if  we  do  not  consider  the  wosd 
"  assigaa"  aa  meaning  such  persons,,  it  would 
in  this  win  have  no  meaning  or  effect  wliatevea. 
"  For  these  reaaoae%  and  under  the  circunB- 
stances  of  thia  caae,  I  am  ef  opinion  that  the 
devise  and  bequest  made  by  lU^rt  Tebbutt  of 
the  trust  esUtes  held  by  him  under  the  will  of 
Richard  Titley,  was  a  good  and  valid  deviae 
and  beqnest;  and  that  the  estates  theieby 
given  to  Edward  Titlev,  David  Waddiagtea, 
and  Charlsa  Wolstenhoiineb  are  vested  in  tbem, 
on  such  of  the  trusta  thereof  declared  by  the 
will  of  Richard  lUby  aa  now  reandn  to  be  per- 
formed."' 


THE  PALACE  COURT. 

The  jaiis£ction  of  the  P&hice  Court  is 
notafl^ted  by  the  County  Courts'^  Act,  and 
as  a  reasonable  remuneration  is  allowed  in 
tihat  court  for  professional  costs,  and  the 
system  under  which  justice  is  administesed 
there,  ia  ki  other  respects  considered  more 
beneficial  to  suitors  than  that  which  prevailB 
in  the  County  Courts,  there  has  lately  been 
a  very  marked  increase  of  business  in  that 
court.  Indeed,  we  have  heard  that  the 
profits  of  the  limited  number  of  practitioners 
belonging  to  the  court  has  increased  four- 
fold smce  the  establishment  of  the  County 
Courts.  The  practice,  as  most  of  our  readers 
are  aware,  is  confined  in  the  Palace  Court 
to  four  barristen  and  six  attorneys.  A 
monopoly  of  this  description  is,  of  course, 
admitted  to  be  highly  objectionable,  and  it 
is  authoritatively  stated,  that  the  Attorney- 
General  has  intimated  an  intention  of  pro- 
posing some  legishitive  meaamre  to  remedy 
the  evil,  but  as  all  the  practitioners  in  the 
Palaee  Court  have  paid  considerable  sums 
of  money  for  their  offices,  it  is  not  to  be 
expected  that  their  e]u:lusive  rights  can  be 
interfered  with  without  giving  them  full 
compensation.  Until  this  difficulty  hfls 
I  been  sadsfactorify  adjusted,  no  material  al- 
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tention  is  likely  to  take  place  in  the  consti- 
tution  of  the  court. 

We  nnderstand  that  the  attorneys  of  this 
court  allow  the  usual  agency  profit  to  other 
attorneys. 


NEW  BILLS  IN  PARUAMENT. 

AUDIT  OF   RAILWAY  ACCOUNTS. 

The  preamble  states,  that  it  is  expedient  to 
afford  to  the  shareholders  of  railway  companies 
additional  facilities  for  the  due  and  effectual 
audit  of  their  accounts,  and  it  is  proposed  to 
be  enacted : 

1.  That  at  an  ordinary  ffeneral  meeting 
shareholders,  by  writing  under  their  hands, 
shall  be  empowered  to  call  on  the  directors  to 
eubmit  the  balance  sheet  for  the  examination 
and  report  of  an  auditor.  But  that  all  the 
shareholders  signing  such  requisition  must 
have  acquired  their  shares  or  stock  in  right  of 
bequest,  inheritance,  or  marriage  settlement,  or 
shall  have  purchased  or  otherwise  acquired  the 
same,  six  calendar  months  at  the  least  before 
the  date  of  the  requisition,  and  that  all  calls  due 
in  respect  of  such  shares  must  have  been  first 
duly  paid  in  full. 

2.  That  a  copy  of  the  requisition  of  share- 
holders shall  be  transmitted  to  the  comcdission- 
ers  of  railways,  who  will,  without  delay,  appoint 
an  auditor. 

3.  That  the  auditor  so  appointed  shall  have 
full  power  and  authority,  and  shall  be  required, 
to  inspect  and  examine  the  accounts  kept  by 
such  company  of  all  the  sums  received  or  ex- 
pended on  account  of  the  company  by  the  di- 
rectors and  all  persons  employed  oy  or  under 
them,  and  of  the  matters  and  things  for  which 
such  sums  of  money  shall  have  been  received 
or  disbursed  and  paid,  and  to  call  for  and  re- 
quire the  production  of  all  vouchers  and  other 
evidence  to  establish  such  receipts  and  pay< 
ments,  and  also  to  examine,  as  touching  tne 
balance  sheet  of  such  company,  into  the  capital 
stock,  credits,  and  property  of  every  descrip- 
tion belonging  to  the  company,  and  the  debts 
due  by  the  company  at  the  date  of  making  such 
balance  sheet,  ana  to  report  his  view  of  the 
profit  or  loss  which  shall  have  arisen  on  the 
transactions  of  the  company  in  the  course  of 
the  year,  half  ye.ir,  or  other  period  to  which 
such  balance  sheet  relates. 

4.  That  the  auditor  so  appointed  shall  pre- 
pare his  report  in  duplicate,  one  copy  to  be 
forthwith  lodged  with  the  directors  of  the  rail- 
way the  accounts  and  balance  sheet  of  which 
he  nas  examined,  and  another  copy  to  be  trans- 
mitted to  her  Majesty's  railway  commissioners. 

5.  That  such  report  of  the  spe^  auditor 
appointed  under  this  act  shall  be  laid  before 
the  next  ordinary  meeting  of  the  shareholders 
of  such  railway  company,  and  shall  be  open  for 
the  inspection  of  the  shareholders  in  the  man- 
ner prescribed  to  public  companies  under  the 
provisions  of  sect.  117  of  the  8  Vict.  c.  16. 


COUNTY  BATES.— JUSTICES. 

This  is  a  bill  (brought  in  byMr.  Frewea 
and  Mr.  Briscoe)  reciting  in  the  preamble,  that 
the  duties  of  justices  of  the  peace  at  general  or 
quarter  sessions  have  been  much  extended  of 
iate  years,  and  in  some  counties  owners  d 
property  paying  county  rates,  bat  not  being 
justices  of  tne  peace,  have  insufficient  control 
in  matters  relatmg  to  the  county  rates,  and  that 
it  is  expedient  to  confer  on  certain  owners  of 
property  the  powers  of  justices  of  the  peace  at 
general  or  quarter  sessions,  so  far  as  regarda 
the  administration  of  the  law  in  affairs  r&ng 
to  county  rates ;  and  for  that  purpose  it  is  pro- 
posed to  be  enacted : 

1 .  That  from  and  after  the  passing  of  this 
act  every  male  person  of  the  age  of  not  leas 
than  21  years,  who  shall  be  seised  of  and  in 
the  actual  possession  of  lands,  teoemeBts,  and 
hereditaments,  or  legally  or  equitably  entitled  to 
the  rents,  issues,  and  profits  of  or  rent-cbarge 
issuing  from  or  out  of  any  lands,  tenements, 
and  hereditaments  of  the  yearly  value  of  600J. 
sterling,  clear  of  all  deauctions,  except  pa- 
rochial rates,  whether  such  lands,  tenements, 
and  hereditaments  be  of  freehold  or  copjfaold 
tenure,  and  be  held  in  fee,  for  life,  or  for  a 
term  of  years  of  not  less  than  60  years,  or  for 
the  life  or  lives  of  any  other  person  or  persons, 
and  which  lands,  tenements,  and  hereditaments 
shall  berated  to  the  county  rate,  shall,  without 
any  appointment  by  commission  or  otberwiae, 
have  power  and  be  authorized  to  attend  the 
general  or  ouarter  sessions  of  the  peace  for  tbe 
county,  riding,  parts,  division,  or  liberty  in 
which  his  property  shall  be  situate,  and  shall 
at  such  general  or  quarter  sessions  in  every 
way  perform  the    same    functions  in  every 
respect  as  any  iustice  of  the  peace  would  be  by 
law  empowered  in  matters  relatina:  to  connty 
rates  or  county  police  rates,  and  that  as  folly 
and  entirely  as  if  such  person  had  been  named 
and  appointed  a  justice  of  peace  by  any  com- 
mission :  Provided  always.  That,  except  while 
any  mattera  relating  to  the  county  rates  or 
stock,  or  county  police  rates,  shall  be  under 
consideration,  all  such  persons  so  hereby  au- 
thorized shall  withdraw  from  and  take  no  part 
in  any  of  the  duties  or  functions  of  the  justices 
of  the  peace  in  any  other  mattera. 

2.  That  all  such  persons  who  shall  be  so 
qualified  shall  be  styled  "  Justices  of  County 
Kates,"  and  all  the  privileges,  liabilities,  pro- 
tections, remedies  incident  to  and  connected 
with,  and  for  and  against  justices  of  the  peace, 
as  by  law  provided,  shall  apply  to  such  justices 
of  county  rates,  so  far  as  their  functions  extend, 
as  fully  as  a  justice  of  the  peace  is  by  law  privi- 
leged or  may  be  proceeded  against 

3.  ITiat  before  any  peraon  shall  act  or 
assume  to  act  as  a  justice  of  county  rates,  he 
shall  take  and  subscribe  in  open  court,  at  tbe 
general  or  quarter  sessions  of  the  peace  for  tbe 
county  or  nding,  parts  or  division  of  coaoty 
for  which  he  shall  claim  to  act,  an  oith  or 
affirmation  that  he  is  duly  qualified  byviitae 
of  estate,  as  hereinbefore  provided,  to  act  as 
such  justice  and  also  the  oaths  of  sD^gisnce, 
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vapremBcv,  and  abjuration,  which  oaths  shall 
be  taken  before  the  clerk  of  the  peace  for  the 
said  county;  and  that  such  clerk  of  the  peace 
shall  preserve  and  register  such  subscribed  oath 
amongst  the  records  for  the  county*  and  be 
authorized  to  charge  for  the  administering  and 
registering  such  oaths  to  each  person  taking 
the  same  the  sum  of  25.  6d. 

4.  That  the  penalty  for  acting  as  a  justice  of 
county  rates,  without  qualification,  having  been 
sworn  in  the  manner  hereinbefore  provided, 
sliall  be  60/.  for  every  time  he  shall  so  sit  or 
assume  to  act. 

5.  That  peera  of  parliament,  privy  councillors, 
and  members  of  parliament  may  act  as  justices 
of  county  rates  without  qualification  or  taking 
oaths. 

6.  That  any  justice  of  county  rates  becoming 
bankrupt  or  insolvent,  or  taking  the  benefit  of 
any  act  for  the  relief  of  insolvent  debtors,  or 
being  outlawed,  or  having  sold  or  parte^  with 
his  interest  in  the  property  in  respect  of  which 
he  originally  claimed,  shall  be  disqualified  from 
actinflr. 

7.  That  the  act  shall  not  extend  to  Scotland 
or  Ireland. 


PROPOSED  IMPROVEMENTS  IN  THE 
PRACTICE  OF  SHORT-HAND  WRI- 
TING. 

An  able  pamphlet  has  just  made  its  appear- 
ance on  this  subject,  the  substance  of  which, 
so  &r  as  it  relates  to  the  Superior  Courts,  we 
shall  lay  before  our  readers. 

It  is  well  known  that  the  strict  rule  of  the 
Courts  is  not  to  admit  short-hand  writers' 
notea^  except  upon  oath,  when  the  party  is 
called  into  the  witness-box,  and  then  only  to 
refresh  his  memory;  but  they  are  founa  to 
afford  such  important  aid,  that  practically  they 
are  referred  to  every  day  in  Westminster  Hall. 
The  cost  is  considerable,  and  is  seldom  allowed 
in  taxation,  as  between  party  and  party,  which 
rale  deprives  parties  of  a  facility  they  might 
fairly  be  allowed;  but  where  the  stake  at  issue 
win  justify  the  expense,  an  attorney  or  solicitor 
never  thinks  of  trying  an  action,  or  an  issue, 
or  bringing  a  cause  of  any  magnitude  to  a 
iMaring  without  employing  a  short-hand  writer. 
He  knows  that  under  the  most  perfect  system 
of  jurisprudence  mistakes  and  miscarriages  will 
occur,  and  that  to  rectify  these  it  will  be  neces- 
sary to  bring  as  much  as  possible  of  what 
passed,  as  it  passed,  before  the  Court  of  Appeal 
or  of  final  decision.  He  also  knows,  that  sup- 
posing nothinjr  of  the  sort  to  take  place,  it 
may  still  be  important  to  bring  the  matter 
unaer  review  —the  facts  proved  Tie  arguments 
used;  the  views  taken— and  that  should  he  by 
some  accidental  enforcement  of  Uie  rule  not  be 
able  to  bring  these  notes  before  the  court,  they 
win  still  be  invaluable  for  other  scarc^y  less 
important  purposes.* 


*  One  is  instructing  counsel.    It  often  hap- 
peiMy  almost  always  in  Chancery,  that  the 
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To  illustrate  this :— The  object  of  an  issue 
from  Chancery  is  to  inform  the  conscience  of 
the  court.  The  judge,  before  whom  the  matter 
comes  in  the  snape  of  a  motion,  or  on  ihe 
hearing  of  the  cause,  is  not  bouad  by  the  ver- 
dict ;  he  looks  at  the  evidence  and  the  sum- 
ming up  of  the  judge,  and  draws  his  own 
conclusion  from  both.  It  is  therefore  of  great 
imponance  that  he  should  be  furnished  with 
the  fullest  possible  information  of  what  has 
passed — not  only  the  substance  but  the  exact 
words.  I  need  not  say  how  much  may  turn 
on  a  particular  expression — the  mode,  the 
phrase  in  which  a  thing  is  asserted  or  denied 
by  a  witness  :  or  the  precise  terms  in  which  a 
turning  point  has  been  left  to  the  jury.  Ac- 
cordingly, nothing  is  more  common  than  to 
hear  the  Judges  in  Equity  on  such  occasions 
ask  to  have  the  short-hand  writer's  notes 
handed  up  to  them.  Their  experience  at  the 
bar  may  probably  have  led  them  to  the  con- 
clusion, that  witn  all  the  qualifications  due  to 
such  things,  these  notes  do,  practically,  supply 
the  desideratum.^ 

Agam,  in  the*  common  law  courts,  the  trial 
at  Nisi  Prius  is,  practically,  little  more  than 

counsel  who  has  to  move  or  argue  the  case  has 
not  been  present  at  the  trial;  to  him,  therefore, 
the  short-hand  writer's  notes  are  indispensa- 
ble. The  information  they  convey  could  not 
be  obtained,  at  any  cost»  by  other  means. 
Even  where  counsel  has  been  at  the  trial  these 
notes  are  of  the  greatest  value.  The  note  he 
takes  on  the  back  of  his  brief  in  the  hurry  of 
tUsi  prius  can  scarcely  be  more  than  an  aid  to 
memorv:  it  can  never  furnish  him  with  the 
exact  tiling  he  wants ;  and  being  liable  to  so 
many  imperfections,  it  can  never  obtain  im- 
plicit credit :  contradicted  by  die  judge's  note. 
It  goes  for  nothing ;  and  it  is  ahnost  always 
contradicted  on  the  other  side. 

It  is,  not  necessary  to  go  through  the  various 
other  purposes  for  which  the  preservation  of 
oral  matter  is  of  almost  equal  importance,  and 
for  which,  accordingly,  short-hand  is  an  indis- 
pensable instrument.  Short-hand  writers  are 
called  into  the  witness-box  every  day  in  cases 
of  peijury,  &c.,  and  convictions  take  place 
upon  their  testimony,  as  the  only  persons 
competent  to  speak  to  the  ipsissima  verba^ 
upon  which  the  question  must  frequently  de- 
pend. Their  services  are  also  called  for  in 
still  more  important  matters.  In  Mr.  O'Con- 
nell's  case  the  whole  issue  of  a  great  State 
prosecution  depended  on  the  testimony  of  the 
short-hand  writer.  Had  his  accuracy  in  the 
particular  case,  or  general  credibility,  been 
successfully  impugned,  the  result  would  have 
been  a  defeat ;  vet  according  to  the  strict  rule, 
this  gentleman's  notes  coiud  not  be  received 
by  one  of  our  courts  in  banco. 
^^  ^  At  present  this  can  only  be  done  by  con- 
sent or  in  the  absence  of  objection.  It  is  in 
the  power  of  either  party  to  deprive  the  court 
of  the  facility,  be  it  more  or  less,  which  these 
notes  afford.  The  objection,  however,  is  rarely 
taken  in  Chancery. 
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ihe  iret  fltaji^e  of  a  suU :  if  it  involve  aaj  gwat 
qmtion  of  law  or  fact,  it  la  brought  up  on 
motion,  and  decided,  aabstantianir,  upon  the 
law  and  tbe  fects  bv  the  court  in  omco ;  going 
down  agam,  indeed,  in  the  event  of  a  new  tria^ 
to  the  constitational  tribuDal,  but  witb  such 
lights  thrown  on  the  points  in  the  course  of 
the  discussion  they  have  undeigone  above  as 
generallv  to  indicate  the  ultimate  result  Ac- 
cordingly, in  these  cases  tta£  great  object  is  to 
put  the  court  in  banco  in  the  same  position  for 
weighing  the  value  of  the  endence  as  the 
judge  at  the  trial,  or«  in  the  case  of  an  appli- 
cation on  the  ground  of  misdirection,  in  the 
same  position  as  the  jury ;  and  this  can  only 
be  done,  in  any  decree  approaching  to  per- 
fection, by  means  of  short-haBd.  These  notes, 
when  taken  with  ordinary  accuracy,  preeent, 
what  a  learned  judge  once  called  *'  a  daguerre- 
atype  picture  of  the  proceeding,"  and  do 
xeally  put  the  court  in  a  more  Cavourable  posi- 
tion than  the  iudge  below,  inasmuch  as  they 
can  look  at  the  evidence  or  the  summing  up 
berth  as  a  whole  and  its  vaiious  parts,  in  the 
calm  of  the  closet,  undisturbed  by  the  dls- 
traction  of  nisi  prius,  or  the  task  oif  taking  it 
down* 

Accordingly,  as  is  well  known,  the  genera] 
practice  in  the  common  law  courts,  is  to  refer 
to  the  abort-hand  writer's  notes,  whenever  a 
point  arises  on  which  it  is  supposed  they  can 
throw  liglii,  and  this  even  when  the  question 
b  with  respect  to  a  ruling  or  direction  of  the 
judge,  upon  which  more  jealousy  might  pro- 
perly prevail,  and  the  rule  be  held  more  strict; 
as,  among  other  cases,  in  the  Marguit  m 
Angiesey  v.  Lord  Hatkerton,  (10  M.  &  "WT , 
•44,)  where  Mr.  Baron  Alderson  says,  •*  hav- 
ing read  the  whole  of  the  summing  up  of  the 
judge  from  the  short-hand  writers  notes,  I 
must  say,  considering  the  length  and  com- 
plexity of  the  case,  there  is  not  only  no  mis- 
direction, but  it  is  a  marvellously  correct 
fNmiminff  up/' 

Mr.  Justice  Coleridge  in  his  edition  of 
Blaekstone's  Commentaries,  (Vol.  iiL  p.  393,) 
observes : 

"  The  ground  of  the  application  (for  a  rule) 
if  it  arise  from  what  passes  on  the  trial,  is 
taken  from  the  judge's  report;  and  certainly  so 
fiur  as  regards  the  evidence,  no  method  can  be 
suggested  more  decorous  or  proper.  But  it 
will  not  be  deemed  disrespectful  in  me,  1  trust, 
if  I  suggest  a  doubt  whether  the  same  mode  is 
«o  unobjectionable  when  the  application  is 
made  on  the  ground  of  a  misdirection.  In  the 
course  of  a  summing  up,  when  a  judge  lays 
down  the  law  in  a  manner  which  dissatisfies 
the  counsel  of  either  party,  it  is  not  usual,  nor 
would  it  be  decorous,  to  interrupt  him  or  dis- 
cuss the  point  then ;  but  the  counsel  commits 
to  paper  at  once  the  position  which  he  does 
not  assent  to,  and  if,  upon  examination,  he 
vcmains  confirmed  in  his  dissent,  he  makes  his 
•^plication  in  the  followinff  term  for  a  new 
trial.  The  judge  often  makes  no  note  of  his 
own  summing  up  at  the  time,  in  the  press  of 
inuiBess,  his  attention  bsmg  immediately  called 


to  t^e  next  caose  i  or  if  be  does,  it  a|Mt  fin. 
quently  bajtpcn  uat  aU  thai  he  has  said  wiS 
not  occur  to  him.  In  cither  case  it  may  U 
very  puaful,  on  many  aoconnts,  to  the  judo 
lumaelf,  and  never  can  be  satisfrutery  to  tas 

rties,  that  the  decision  of  the  covit  shooU 
upon  his  report— the  (joestion  is  not  hs- 
tween  his  notes  and  the  counsel's  notei^birt 
between  his  nscollection  and  notes  taken  it  the 
moment.  Certain  it  is,  that  public  satisftrtiiw 
is  not  always  given  in  this  way,  when  not  ths 
slightest  imputatk>n  is  intended  to  be  tlirawt 
on  the  intentions  of  the  judge  who  reports ; 
and  I  would  venture  to  suggest  whether  more 
might  not  be  given,  and  the  learned  judge  be 
relieved  from  a  painful  difficulty,  if  it  were 
made  the  duty  of  the  associate,  or  some  com- 
fietent  officer,  to  make  a  minute  of  the  direc- 
tion of  the  judge ;  this  minute  might  be  im* 
mediately*  handed  to  him  even  before  the 
deliberation  of  the  jury ;  if  he  found  therein  aa 
erro^  he  might  correct  it  at  once,  but  if  he 
approved  of  it,  it  would  remain  to  be  mpeakd 
to  whenever  the  direction  should  be  broogfat 
in  question  tliereafter." 

It  is  said  any  man  who  walks  into  West^ 
minster  Hall,  may  odl  himself  a  short'band 
writer,  and  the  courts,  having  no  means  of  di8» 
tin^ishing  the  decree  of  credit  doe  to  indi- 
viouals,  are  as  liable  to  have  imperfect  or  wil- 
fully falsified  notes,  handed  up  to  them,  M  any 
others,  and  have  therefore  no  alternative  bat  to 
rejeet  all  alike.  It  must  be  admitted  ditt  the 
fact  is  as  here  stated :  the  profession  isopen  to 
all  comers,  and  may  well  be  supposed  to  es> 
hibit  among  its  memben  many  varietieB  of 
oualification,  and  no  doubt  to  the  risk  arinng 
from  this,  vdiatever  the  extent  of  it,  the  coorti 
are  exposed.  The  late  Lord  Abinger  once 
stated  from  the  bench,  with  a  candour  becom- 
ing his  station,  that  tluring  a  long  professional 
life,  he  had  derived  the  ffreatest  assistance  from 
short-hand  notes,  and  had  found  that  though 
occasionally  disfigured  by  errors,  they  were 
such  as  a  practised  eye  could  readily  detect. 

A  suggestion  has  been  thrown  out  repeatedly^ 
vis.,  the  appointment  of  "swum  shoit-haiMi 
writers  **  to  the  dilTerent  courts,  whose  duty  it 
should  be  to  take  notes  of  each  case,  and  read 
or  transcribe  them  on  any  question  arising.  As 
this  has  proceeded  from  very  hiffh  anthoritj^, 
and  no  attempt  has  ever  been  made  to  carry  it 
into  effect,  it  appears  that  obstacles,  deemed 
insurmountable,  have  presented  themselves. 
The  plan,  if  not  altogether  impracticable,  would 
probably  be  found  to  be  attended  wi^  great 
difficulties.  It  would  also  destroy  the  only  ex- 
isting school  for  the  art,  viz.,  the  courts,  and 
consequently,  the  next  generation  of  short- 
hand writers  would,  in  afi  probability,  be  in- 
ferior to  the  present 

The  first  step,  even  with  a  view  to  this  sug- 
gestion, would  be  to  establish  a  tettfor  adm^ 
turn  to  the  practice  of  the  art,  by  which  yoo 
would  have  a  body  with  well  ascertained  qoM^ 
fications,  competent  to  the  dischaige  of  every 
duty.  Of  course,  to  create  another  monopoly 
would  make  matters  worse.    Give  men  exdu- 
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ore  pririleges,  and  you  destroy  competition^ 
and  in  proportion  as  you  do  that,  you  aiminieh 
the  cfaancee  of  improvement.  The  preaent  in* 
discriminate  competition  of  the  courts  is  doubt* 
less  mischievous;  one  of  its  effects  is  to  keep 
out  men  of  a  superior  order ;  but  regulating 
competition  and  destroying  it  are  very  different 
things.  Bstablish  an  adequate  test  of  com- 
]Mten<y,  and  subject  to  that  condition  competi- 
tion will  do  ftood.  In  short,  put  the  profession 
OB  a  Pe8])ectable  acd,  if  yon  please,  responsible 
footing,  and  then  let  U  alone. 

It  is  thought  by  some,  that  the  same  things 
which  qualify  for  the  bar  should  be  required 


referred  to  (at  preaent,  if  a  member  of  another 
court,  he  can  have  no  means  of  knowing*  what 
he  is  repreeeated  to  have  said :)  the  casS,  in  fit 
cases,  or  part,  to  be  allowed  on  tazalaon,  at  the 
discretion  of  the  Master ;  the  short«-hand  writer 
in  all  cases  to  sign  the  note,  or  appcsd  a  deck- 
ration  of  its  accuracy,  &c.  But  these  are 
matters  of  detail  peculiarly  for  the  consideration 
of  a  committee  of  one  of  the  houses  of  parlia- 
ment, having  before  it  the  opinions  of  the 
judges,  and  ffentlsmen  of  ek|ierience  and  prac- 
tical knowledge  in  other  situations- 

The  above  or  similar  regulations  would  afibrd 
every  reasonable  security  against  incompelenoy 


for  admission  for  this  profes8ion»  and,  it  is  sug-  or  malpractice, 
gested^l.  That  short-hand  writers  ehould  be  ^e  must  defer  that  part  of  the  pamphlet 
membera  of  the  Inns  of  Court,  this  position'  , .  ,  ,  ^  ^  ^  x.  /^  a 
implying  the  possession  of  two  of  the  requisite  I  ''^^ch  relates  to  parliamentary  short-hand  re- 
qualities,  education  and  moral  fitness ;  and,  2. .  porting,  and  shall  take  an  early  opportunity  of 
that  Aer  should  require  a  "certificate"  of, offering  some  remarks  on  the  details  of  the 
skiU  in  ^rt-hand  wnting  from  anotiier  quar- ,  pi^n  here  proposed, 
ter.    "Certificatedshort-hand  writers"  would  ^  ^    ^ 

then  occupy  a  position  analogous  to  that  of 
pleaders  "below  the  bar,"  and  certainly  plac- 
ing them  within  the  sphere  and  influence  of 

the  higher  branches  of  the  legal   profession  -^— 

would  do  more  than  positive  regulations  to.  Ta a  Annual  General  Meeting  of  the  mem- 
ndae  the  practice  of  the  art  above  abuse  or  j  hers  of  this  association  was  held  on  the  14tfa 
suspicion ;  and  as  some  short- hand  writers  are  |  of  January,  Mr.  Robinson  in  the  chair, 
members  of  the  Inns  of  Court,  I  am  not  aware  |  The  report  of  the  committee  was  read,  from 
that  any  difficulty  would  arise  on  the  part  of  which  we  extract  the  following  passages  : 
those  learned  bodies.  However,  to  the  second  |  "  Cases  in  reference  to  the  professional  con- 
part  of  the  proposition — ^that  they  should  be  duct  of  two  solicitors,  practising  within  the 
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certificated  after  due  consideration  by  a  com. 
petent  body — there  can  be  no  reasonable  objec-* 
don.  Suppose,  for  instance,  the  "  Law  Society," 
to  whom  the  public  is  already  under  so  much 
obligation  for  conducting  the  examination  of 
candidates  for  one  branch  of  the  legal  profes- 
sion, should  be  willing  to  undertake  this  minor 


society's  district,  have  Deen  referred  to  the 
committee.  In  regard  to  one  of  those  cases, 
aflUdavits  (prepared  with  an  ulterior  view)  were 
submitted  to  the  consideration  of  the  com- 
mittee, and  they  recommended  an  application 
thereon  to  the  Court  of  Queen *s  Bench,  which 
was  made,  and  resulted  in  a  rule  calling  oil  &e 


and  in  every  way  less  onerous  duty;  no  one  solicitor  implicated  to  answer  the  mattesa  of 
can  doobt  that  it  might  be  safely  entrusted  to  |  such  affidavits.  In  the  other  case,  which  arose 
their  hands,  and  notning  could  be  easier  than  on  a  charge  of  unprofessional  conduct,  the 
for  pentlemen  themselves  in  the  habit  of  em*  j  committee,  after  an  investigation,  came  to  the 
ployiuff  short-hand  writers,  to  frame  adequate '  conclusion  that  there  was  not  any  reason  for 
teste  of  the  quahfieations  they  ought  to  possess,  the  charge,  and  that  it  arose  out  of  a  misnn- 
and  to  apply  them  to  the  particular  cases.  I  derstanding  as  to  the  precise  terms  on  which  a 

It  is  reasonable  to  conclude  that  short-hand  i  certain  negotiation  was  commenced. 
writers  would  thus  feel  themselves  in  a  con- j     "The  committee  obtained,  during  the  last 


Bpicnons  and  responsible  situation,  under  the 
eye  and  within  the  reach  of  the  courts ;  and 
as  the  certi6cate  might  be  withdrawn  on  ade- 
quate  cause,  lanything  like  falsification  would 
De  out  of  the  question. 

Of  course  aU  the  courts  would  be  asked  to 
do,  would  be  to  say  "We  will  receive  the 
ix>tea  of  persons  occupying  such  and  such  a 
position,'*  —  not  as  authoritative  but  valeat 
muMntam:  with  the  credit  to  which  they  are 
tsaxiy  entitled,  as  the  statements  of  experl$,*hvX 
with  the  quahfications  which  belong  to  all  re- 
ports, those  of  Messrs.  Adolphus  &  Ellis,  and 
other  learned  persons,  never  being  taken  as 
ooodnsive  but  subject  to  cofrection. 

Minor  regulations  may  be  suggested ;  among 
4itfi«rs,diat  in  the  case  of  a  motion  on  the 
groand  of  a  misdirection,  the  judge  to  be  fur- 
*  *    1  with  a  copy  of  the  note  intended  to  be 


session,  12  petitions,  signed  by  upwards  of 
100  solicitors  practising  in  this  county,  and  in 
Worcestershire,  against  the  long  -  standing 
grievance  of  the  annual  certificate  duty,  but  a 
consideration  of  the  urgent  and  engrossinff 
nature  of  the  measures  which  then  occupied 
the  attention  of  parliament,  induced  the  com- 
mittee to  defer  presenting  such  petitions  until 
the  present  session,  during  which  it  is  ex- 
pected that  the  Incorporated  Law  Society,  and 
other  law  associations,  will  actively  co-operate 
in  an  attempt  to  get  rid  of  the  unjust  impost. 

''The  committee  have  had  much  pleasure  in 
observing  that  the  copyholders  in  this  district 
are  making  efforts  to  obtain  a  legislative  enact- 
ment for  compulsory  enfranchisement,  (with 
due  regard  to  the  rights  of  all  parties  inter- 
eeted,)  of  copyhold  property,  and  the  com- 
mittee reeommend  that  the  aid  of  the  society 
be  given  towards  so  desirable  an  object." 
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It  I4)pear8  that  very  effectual  ezertioDS  have 
been  made  for  forming  a  law  library,  upon 
which  a  siun  of  about  £250  has  been  already 
Axpended. 

The  members  have  very  Uberally  subscribed 
an  entrance  fee  of  10  guineas  each,  besides  the 
annual  subscription. 

The  following  resolutions  were  adopted  : — 

1.  That  the  report  of  the  committee  be  re- 
ceived  and  entered  on  the  minutes. 

2.  That  Mr.  Rutter  and  Mr.  Dent  be  elected 
to  fill  the  respective  offices  of  president  and 
vice-president  of  the  association  and  library 
until  the  general  meeting  in  1849. 

3.  That  Mr.  Thome  be  elected  honorary- 
secretary  and  treasurer  of  the  association  and 
libraiT,  until  the  general  meeting  in  1849- 

4.  TTiat  Mr.  Manby  and  Mr.  Crisp  be  re- 
elected members  of  the  committee ;  that  Mr. 
I^nchard,  Mr.  Browne,  and  Mr.  Bolton  be 
elected  members  of  the  committee  in  lieu  of 
those  who  go  out  of  office  under  Rule  8  ;  and, 
that  Mr.  Charles  Corser  be  elected  a  member 
of  the  committee  in  the  lieu  of  Mr.  Thorne, 
who  becomes  such  a  member  ex-officio, 

5.  That  the  thanks  of  this  meeting  be  given 
to  the  president,  vice-president,  secretary,  and 
committee  of  the  past  year,  for  their  attention 
to  the  interests  of  the  society. 

6.  That  the  thanks  of  this  meeting  be  given 
to  the  gentlemen  who  have  made  donations  to 
the  Ubrary. 

7.  That  the  report  of  the  committee,  and 
the  resolutions  of  this  meeting,  be  printed, 
and  that  a  copy  thereof  be  sent  to  every  soli-  , 
citor  practising  within  the  district  named  in 
the  1st  rule  of  the  society. 

8.  That  the  thanks  of  this  meeting  be  given 
to  Mr.  Robinson  for  his  able  conduct  in  the 
chair. 


PARLIAMENTARY  RETURNS. 

The  following  are  the  questions  to  which 
these  returns  were  made : — 

1.  Description  and  amount  of  the  several 
fees  legallv  demandable  during  the  year  ending 
the  5th  day  of  April,  1846,  in  each  court  of 
law  or  of  equity : 

2.  Aggregate  amount  received  in  each  of  the 
said  courts  m  respect  of  the  said  fees  in  the 
year  aforesaid : 

3.  By  whom  such  fees  are  received  in  each 
of  the  said  coiu1;s  : 

4.  To  whom  the  fees  received  in  each  of  the 
said  courts  are  payable ;  and  manner  in  which 
the  fees  so  received  in  ^e  year  aforesaid  have 
actually  been  applied : 

5.  Amount  of  such  fees,  if  any^  paid  into  the 
Consolidated  Fund,  and  from  what  source  : 

6.  Amount,  if  anv,  paid  out  of  the  Consoli- 
dated Fund  in  aid  of  the  expenses  of  such 
courts  respectively,  and  to  what  officers  : 

7.  Sums  received  by  all  judges,  officers,  and 
servants,  and  other  persons  acting  in  any 
official  capacity  in  anv  of  the  said  courts ;  dis- 
tinguishing how  much  of  the  sum  so  received 


by  each  of  the  said  persons  consists  of  salary, 
and  how  much  of  Fees;  and  by  whom, and  out 
of  what  fund,  such  salary  or  fees  are  pa]rable. 

Court  of  €ivimCi  Ben^. 

LORIJ   CHIEF  JUSTICE  DENMAN. 

1. — Description  and  amount  of  fees: 

6s.  Sd,  on  each  cause  entered  for  (rial  before 
the  Lord  Chief  Justice,  on  the  civii  ade,  and 
on  each  traverse  so  entered  on  the  crimiDal 
side. 
2. — Aggregate  amount  received  in  respect  of 

such  fees  :-40/. 
3.— By  whom  received :— The  marshal  on  the 

circuit. 
4.— To  whom  payable,  and  how  applied :— In 

reduction  of  the  circuit  expenses. 
7. — Sums  received  by  the  judge: 

As  Chief  Justice  of  the  Court  of  Qnecn's 
Ben^h,  8,000/. ;  reduced  by  the  income  tax,  to 
7,744/. ;  and  further,  by  the  expenses  of  the 
circuit,  to  7>344/. 


MR.  JU8T1CB   PATTE80N. 

1, 2, 3, 4.— Description  and  amount  of  fees,  &c.: 
The  customary  fees  received  on  the  circuits 
on  the  entry  of  causes,  and  in  lieu  of  gloves 
given  by  the  sheriff  when  there  is  no  eiecutton, 
amounted,  on  the  northern  circuit,  in  the  spring, 
to  44/.  19*. ;  on  the  midland  circuit,  in  the 
summer,  to  20/.  6*.  Sd, ;  which  sums  went  in 
reduction  of  the  circuit  expenses,  as  is  custom- 
ary, and  those  expenses  were  thereby  reduced 
to  296/.  in  the  spnng,  to  278/.  in  the  summer. 
—Sums  received  by  the  judge :  £  i*  d- 
Salary,  less  property  tax  -  -  5,000 
Term  fee  as  second  judge  of  the 
Queen's  Bench,  under  statute 
6  Geo.  4,  c.  84,  s.  7,  less  pro- 
perty tax  -  -  -  - 
Salary  as  Chief  Justice  of  the 
Court  of  Common  Pleas  at 
Lancaster,  property  tax  having 
been  first  deducted 


0   0 


40    0   0 


-      31    5    3 


MR.  JUSTICB   COLERIDGE. 

1, 2, 3, 4. — Description  and  amount  of  fees,  &c.: 
The  marshal  pays  over  6s,  Sd.  on  each  cause, 
from  the  courts  at  Westminster,  entered  at 
those  places  at  which  the  judge,  as  a  judge  of 
assize,  presides  on  the  ci\^  side ;  and  6^  8i 
on  each  traverse  entered,  where  he  presides  on 
the  criminal  side;  and  12#.  4d.  each  entry  of 
what  are  termed  foreign  records  at  Durlom. 
All  these  sums  are  applied,  according  to  the 
usage,  towards  the  payment  of  the  circuit  a* 
penses,  which,  after  deducting  these  and  other 
small  sums  generally  paid  by  the  sherifisyhare 
amounted  on  the  average  to  300/.  per  circiut. 
7. — Sums  received  by  the  judge : 

Salary  as  a  judge  of  the  Court  of  Qnees'i 

Bench,  5,000/.  per  annum,  payable  out  of  the 

Consolidated  Fund,  and  no  lees  nor  any  other 

emoluments. 

As  Puisne  Judge  of  the  Court  of  Common 


ParUttmentmy  Rttmrns, 
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¥ku  of  Lancaster,  for  the  apriog  circuit  of 
1846,  the  sum  of  29^.  7s.  5d,,  after  deducting 
the  income  tax,  paid  by  the  Receiver-Genend 
of  the  county  Palatine. 

The  expenses  of  chambers  in  Serjeants'  Inn, 
and  drcmts,  are  paid  out  of  salary. 

MR.   JUSTICB  WIOHTMAN. 

1, 2,  3, 4. — Description  and  amount  of  fees,  &c 

The  marshal  pays  a  fee  of  6s.  Sd,  on  each 
cause  from  the  courts  at  Westminster  entered 
at  those  places  where  the  judge,  as  a  judge  of 
assixe,  preades  on  the  civil  side,  and  6s.  8a.  on 
each  traverse  entered  when  he  presides  on  the 
criminal  side ;  which  sums  are  applied  accord- 
ing to  ancient  usage,  towards  the  payment  of 
the  circuit  expenses,  which  expenses,  after  de- 
ducting those  sums,  have  amounted  on  the 
average  to  3402.  per  circuit. 
7. — Soma  received  by  the  judge : 

SalaiT  as  judge  5,000/.  per  annum,  payable 
out  of  the  Consolidated  Fund,  and  no  fees  nor 
any  other  emoluments. 

The  expenses  of  chambers  in  Serjeants'  Inn, 
and  circuits,  are  paid  out  of  the  salary. 


CLSRK   TO  THB   LORD  CHIBF  JUSTICB. 

1  .—Description  and  amount  of  fees,  see  Judges' 
Clerks'  Fees,  in  the  Table  of  Fees,  pursu- 
ant to  1  Vict.  c.  30. 

f.^^AgmgaXe  amount  received  in  respect  of 
sudi  fees  :  971/.  4f.  Qd. 

3  8c  4.— By  whom  received,  &c. :— The  clerk* 
No  salary  received. 


CLRRKB  TO  MR.  JUSTICB  PATTB80N. 

1. — Description  and  amount  of  fees,  «ee  Judges' 
Clerks'  Fees,  in  the  Table  of  Fees,  1  Vict. 
c.  30. 
2. — Aggregate  amount  received  in    £      s.   d. 
respect  of  such  fees : 
Fees  received  at  Chambers     -1,246  19    8 
Fees  received  on  the  summer 
circuit,  1845,  and  spring  cir- 
cuit, 1846   -        -        -        -    786    8  10 


£2,033    8     6 
3.*— By  whom  received : — The  clerks  to  Mr. 

Justice  Patteson. 
4  &  7.--*To  whom  payable,  and  how  applied, 
&c.:  £      «.   d. 

To  the  marshal,  reoeived  from 

the  circuit  .        -        -        •    283    6  10 
To  the  clerks,  from  chambers 

and  circuit-        -        -        -1,728  19    8 
To  the  marshal's,  man  and  bai- 
liffy  from  the  circuit       -        -    21    3    0 


£2,033    8     6 
The  moan  received  by  the  several  officers 
aroae   entirely  from   fees.      They  have   no 
•alaries. 

5  k  6.— AuMrant  paid  into  the  Consolidated 
Fund,  &c. :— NiL 


CLBRK  AT  CHAMBBR8   AND   CRIBR  ON  THB 
CIRCUIT  TO  MR.  JUflTICB  WILLIAMS. 

1. — Description  and  amount  of  fees,  see  Judges' 
Qerks'  Fees,  in  the  Table  of  Fees,  1  Vict, 
c.  30. 

2. — Aggregate  amount  received  in  respect  of 
such  fees,  430/.  7s. 
No  portion  of  wliich  consisted  of  salary,  nor 

was  it  paid  either  into  or  out  of  the  Consoli* 

dated  Fund,  but  the  whole  was  received  and 

appropriated  by  the  clerk. 
About  every  fifth  year  the  receipts  of  the 

judges'  clerks  are  considerably  increased. 


CLBRKS  TO  MR.   JUSTICB   COLBRIDOB. 

1 . — Description  and  amount  of  fees,  see  Judges' 

Clerks'  Fees,  in  the  Table  of  Fees,  1  Vict. 

c.  30. 

2. — Aggregate  amount  received  in  respect  of 

such  fees :  £      «•   dL 

Received  at  chambers    -        *  1,246  18    8 

Summer  circuit,  1845,  and  spring 

.  circuit  1846         -        -        -    875    0  10 


£2,121  19  6 
3. — By  whom  received : — By  the  clerks  to  Mr. 
,     Justice  Coleridge. 
4  &  7.— To  whom  payable  and  how 

applied:                                    £      s.  d. 

To  the  marshal      -        -        -     382  18  4 

To  the  clerks         .        •   ,    -  1,705    4  2 

To  the  marshal's  man  on  circuit     14  19  0 

To  the  bailiff  on  circuit  -        -      18  18  0 


£2,121  19    6 
The  sums  received  by  the  several  officers 
arose   entirely  from   fees.      They  have   no 
salary. 

5  &  6.— Amount  pud  into  the  Consolidated 
Fund:-NU. 


CLBRKS  TO  MR.  JUSTICB  WIGHTMAN. 

1.— Description  and  amount  of  fees,  «ee  Judges' 

Clerks'  Fees,  in  the  Table  of  Fees,  1  Vict. 

c.  30. 

2. — Aggrmte  amount  received  in  respect  ot 

such  fees :  £      »,   dm 

Fees  received  at  chambers      -  1,229    8  10 

Mr.  Justice  Wightoian  attended 
chambers  for  all  the  courts  du- 
ring the  summer  circuits  of 
1845,  and  under  the  table  of 
fees  above  referred  to,  the 
clerk  received    .        -        -  2,204  19  10 

Spring  circuit  1846 : — 
The  clerk  and  crier     -        -     151  10    6 
The  marshal      -        -        •     107  15    0 
The  marshal's  man     •       -        3  18 
The  bailiff         -       -       -        9    9    6 


£3,707    1    8 
3.— By  whom  recaved :— By  the  clerks  to  Mr. 

Justice  Wightman. 
4  &  7.— To  whom  payable  and  how 

applied : 
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Parliamentary  Returns. -^The  Case  ofBurcn  T.Douium." 


To  tke  marskal      -        -        -  £107  15  0 

To  the  clerk  and  crier    -        -  1,868  14  10 

To  the  second  derk       -        -  1,717    4  4 

To  the  marshal's  man,  on  ebcuit       3  18  0 

To  the  bailiff,  on  circuit  -        -         9    9  6 


£3,707    1    8 

Hie  turns  received  by  the  several  clerks  and 

officers  arose  wholly  from  fees«     They 

have  no  salary. 

5  &  6.— Amount  paid  into  the  Consolidated 

Eund:— Nil. 


MARSHAL   AND   ASSOCIATE   TO  THE    LORD 
CHIEF  JUSTICE. 

1.— Description  and  amount  of  fees,  eee  Table 

of  Fees,  1  Vict.  C..36. 
2. — Aggr^ate  amount  received  in  respect  of 

such  fees  -.—About  1,572/. 
3  &  7. — ^By  whom  received,  &c. : — 

The  court  fees,  amounting  to  about  458/.  as 
marshal  and  480/.  as  clerk  at  the  sittings  of 
nisi  prius,  are  received  in  London  and  Middle- 
sex by  the  cryer  of  the  court  at  nisi  prius. 
The  fees  for  the  entry  of  causes  received  by 
Ii>rd  Denman's  clerk,  at  chambers,  amounted 
to  179/.  12#.  The  remuiet  fees,  amounting  to 
205/.,  and  the  office  fees  of  the  clerk  at  the 
fittings  of  nisi  prius,  amounting  to  18/.  16^., 
are  received  by  the  clerk  at  the  marshal's  office; 
and  the  several  fees  on  the  circuit,  amounting 
to  281/.  for  the  tlome  and  Oxford  circuit,  are 
recrivedby  the  cryer  of  the  Lord  Chief  Justice, 
on  circuit.  An  additional  fee  of  Is.  is  paid  to 
the  manhal*8  man  on  circuit,  for  the  entry  of 
evenr  cause,  and  3^.  to  the  trainbearer  of  the 
Lord  Ctiei  Justice  in  London  and  Middlesex 
for  every  cause  tried,  which  nominally  pass 
throimh  the  marshal's  hands,  and  are,  with 
6*.  8d,  for  every  cause  entered,  collected  as  if 
they  were  part  of  his  fees. 
4.— To  whom  payable,  and  how  applied  : 

Payable  to  the  marshal,  after  deaucting  about 
353i.  for  two  clerks  (one  of  whom  assists  in 
oourtX  for  office  and  court-keepers,  for  land- 
tax,  stationery,  printing,  &c. 
5. — ^Amount  paid  into  the  Consolidated  Fund  : 

No  part  paid  into  the  Consolidated  Fund. 
6.— Amount  |)aid  out  of  the  Consolidated  Fund: 

No  sum  paid  out  of  the  Consolidated  Fund 
in  aid  of  any  expenses  connected  with  these 
offices. 

[To  be  concluded  in  our  next.] 

THE  CASE  OF  "  HURON  v.  DENMAN." 


Iw  answer  to  a  question  from  Mr.  Urquhari 
in  the  House  of  Commons  on  the  8th  inst.. 

The  AttomeyGeneral  said  he  believed  the 
question  related  to  the  subject  of  a  petition 
vhich  bad  been  presented  to  the  house  with 
vefoenoe  to  the  empk>yment  of  Sir  F,  Kelly 
for  the  defendants  in  the  case  of  ''  Buron  v. 
Denmofi,"  and  was  glad  of  the  opportunity  of 
correcting  a  misapprehension  somewhat  to  the 
prejudice  of  his  learned  friend,  and  somewhat 


unjust  to  himself.  These  proceedings  were  com- 
menced long  before  he  (the  Attomey-Genenl] 
had  the  honour  to  hold  his  present  office;  and 
on  the  5th  of  June,  1844,  Sir  F.  Kelly  argued 
a  demurrer  on  behalf  of  the  plsintiff.  No  step 
was  then  taken  until  Novemoer,  1846,  when  a 
motion,  which  was  made  in  the  Coon  of  Ex- 
chequer, was  not  conducted  for  the  plamtiff  by 
Sir  F.  Kelly,  but  by  Mr.  M.  D.  H&L  WTien 
the  case  was  about  to  be  tried,  some  ihoit 
time  back,  he  (the  Attorney-General)  was  in- 
formed by  his  honourable  and  learned  Mend 
the  counsel  to  the  Admiralty,  that  Sir  F.  KeDy 
was  in  the  case,  and  directions  were  giren  for 
a  brief  to  be  handed  to  him ;  and  upon  an 
application  made  to  him  (the  Attorney-Gene- 
ral) by  the  Lords  of  the  Admiralty,  be  adriied 
them  not  to  release  Sir  F.  Kelly  from  his  ob- 
ligation to  advocate  the  case  on  behalf  of  the 
crown.  The  course  thus  adopted  has  led  to 
the  presentation  of  a  petition  complumngof 
what  was  thus  done,  and  to  some  newsnaper 
articles  attacking  Sir  F.  Kellv  and  bimseli  (the 
Attorney-General) ;  and  he  nad  feh  it  his  dinty 
to  write  to  that  gentleman  a  note  in  these 
terms : — 

From  what  I  know  of  the  circumstances, 
I  believe  that  you  are  free  from  blame  in  this 
matter,  but  I  shall  be  glad  to  receive  any  com- 
munication you  may  have  to  make  upon  this 
subject,  and  have  only  to  add,  that  I  am  wil- 
ling, upon  the  part  of  the  crown,  to  release 
you  from  your  engagement  to  the  crown, 
should  jou  think  that  under  the  circumstances 
you  ought  to  hold  a  brief  for  the  plaintiff,  or 
to  decline  to  act  for  either  party." 
Sir  F.  Kelly  replied  as  follows  :— 

''  Temple,  Jan.  21, 1848. 
"My  dear  Attorney-General,— I  am  favoured 
mth  your  letter  on  the  subject  of  the  actions 
by  Buron  and  others  against  Captain  Den- 
man» 

"The 
services  < 

not  disputed;  and  as  in  this  country  every 
Queen's  counsel  is  known  to  be  under  an  oath 
to  plead  for  the  crown  at  its  pleasure,  I  con- 
ceive that  he  accepts  every  retainer  from  a 
subject  under  as  plainly  implied  a  reservation 
that  he  may  be  witiidrawn  by  the  crown  as 
that  he  may  be  incapacitated  by  sickness  or 
death.  This  power  may,  indeed,  be  exercised 
so  as  to  do  injustice  to  mdividual  suitors;  and 
the  question  now  is,  whether  it  has  been  so 
exercised  in  this  particular  case. 

"  In  the  first  place  I  must  exonerate  you 
from  any  responsibility.  Mr.  Hay^s  petition 
seems  to  imply  that  I  had  acted  as  counsel  for 
the  plaintiffs,  except  during  a  short  interval, 
until  the  month  of  May  last,  and  that  you  then 
required  my  services.  The  fact  is,  that  I  have 
not  so  acted  in  any  way  since  the  month  of 
June,  1845 ;  and  that  in  the  following  oonUi 
of  July  (1845),  having  been  appointed  Sdi- 
citor-General,  I  was  almost  immediately  eafled 
upon  to  advise  and  assist  the  wioSaUn  of  ibs 
crown  upon  certain  meaaoFsa  (which  became 
law  under  the  act  of  Um  8  &  9  Vict,  c.  93,) 


e  power  of  the  crown  to  require  the 
I  of  the  Queen's  counsel  at  all  tiznei  is 


Tim  Com  ^'*  3mm  y. 

involnM  tfae  contidni^A  •£  tiie  whole  sys- 
tem of  tte  flU^w-trede  on  iJbe  ooeet  ^  Africa, 
of  tlie  conduct  of  «ir  miral  cemmandBra  tibere, 
and  of  our  ralationa  wiiih  tbe  Couit  of  Bnail. 
It  was  obruNH  tkat  I  could  not^  after  ooannu- 
nicatftona  «f  this  nature,  and  upon  these  aab- 
jects,  wiih  the  ministere  of  tibe  crown,  aeeiat 
pliintifi  in  theae  cauaes,  ob  their  leading 
counael,  after  the  defence  was  taikea  up  by  fhe 
government.  It  Mras  probably  this  considera- 
tion that  induced  the  then  Attorney-General 
to  require  my  services,  and  at  least  restrain  me 
froBK  anpeaiing  agaiaat  die  cwwa  upon  the 
toiaL  xao,  as  AMoniey« General,  when  the 
causes  seemed  about  to  be  tried  a  few  months 
ago,  merely  abstained  from  interfering  widi  the 
decision  of  your  predecessor;  and,  as  far  as 
regards  the  mere  loss  of  my  aesiatanoe,  there 
could  be  no  hardship  or  injustice,  for  the 
whole  bar  was  open  to  the  plaintiffs  for  the 
selection  of  a  leading  counsel  to  supply  my 
place. 

'*But  it  is  urged  that,  after  having  been 
consulted  and  trusted  with  the  case  by  the 
plaintiffs,  I  at  least  ought  not  to  appear  as 
counsel  against  them.  And  certainly,  if  I 
poaseBsed  a  knowledge  of  aeny  facts  imparted 
to  me  by  the  {^ntkffs,  which  I  might  in  a 
wamao^  of  inadvertence  diadoee,  or  the  con- 
acacmsBen  of  which  could  in  any  way  affect 
my  eon<hict  in  the  canse,  I  afaouM  feel  it  my 
duty  to  nqueat  your  authority,  not  indeed  to 
act  as  counsel  for  the  plaintiffs,  for  my  com- 
BRmicitkma  with  the  crown  while  I  was  SoK^ 
ator-^enend  render  that  impoasible,  but  to 
ratire  finom  the  case  altogether.  And,  as  yon 
anode  to  inrontattons  in  the  newspapers,  or 
elsewhere,  of  imdue  motives,  I  must  be  per- 
milled  to  cft>eerve,  that  if  any  counsd,  circum- 
alaneed  aa  I  am,  coidd  be  influenced  by  per- 
aoaal  considerations  at  all,  he  would  do  his 
beak  to  obtain  the  licenae  of  the  crown  to  act 
as  cflonael  for  the  phdntHFs.  If  actuated  by 
the  love  of  &me,  he  would  seek  to  be  the  lead- 
mg  covnael  for  the  subfect  (genera&y  the 
popolar  party)  rather  than  the  tnird  or  fourth 
eottiwel  for  the  crown.  If  by  the  love  of 
noney,  hia  interest  woidd  equallv  point  the 
aaaie  w^ ;  for  as  you  and  1  well  know,  the 
fees  pud  by  the  crown  are  alwavs  on  a  far 
Ipwcr  aeaie  than  diose  of  indiviaual  suitors. 
In  aimost  the  last  case  in  which  I  was  opposed 
to  Hie  crown,  my  fees  were  more  than  nine 
Umea  die  amount  of  the  then  Solidtor-Gene- 
raTs  ;  and  in  these  very  cases  they  would  have 
been  four  or  five  times  the  amount  of  even 
B,  as  leading  counsel  for  the  crown. 
But,  whatever  mav  be  my  own  inclina- 
» or  my  interest,  I  nave  no  grounds  upon 
wtdch  I  can  claim  indulgence;  for,  having 
only  held  some  consultations  upon  the  plead- 
fli^  many  years  ag(^  and  argued  a  demurrer, 
I  thank  eaify  in  1845, 1  have  ■  not  the  slightest 
f^oefleellott  of  a  single  fact  communicated  to 
wtt  on  the  part  of  tm  pfadntifis,  upon  which 
I  cvn  found  a  claim  to  be  excused  from  ap- 
\  aa  counsel  for  the  crown. 

:  from  the  plaintiffs  being  foreign- 


'^^^otm^HmWmk. 


eri|,Bndtheifl[iportnyDeof  all  Hiat  helob|pito 
our  legal  institutiom  being  pkeed  beyond  sus- 
picion among  foreign  nations,  you  may  think 
it  right  to  release  me  from  appearing  upon  the 
trial  for  the  crown,  is  a  question  entirely  for 
your  own  considentiMb  up«B  which  I  do  not 
offer  an  ofuien. 

"Iiemaia, 
"  My  dear  Attoniay^-Gaiiend* 
"  Very  truly  yours, 
•*  FiTZROY  Kblly.'* 
fie  (the  Attomey-Genend)  had  only  to  add, 
that  upon  reeaipt  of  this  letaer  he  ttiottght  it 
right  to  send  to  the  Admiralty,  and  a  commu* 
nieation  had  been  made  to  the  plaiMiffi'  at- 
torney that  the  crown  would  not  requiie  the 
of  Sir  F.  Kelly  in  this  case. 


NOTES  OF  THE  WEEK. 

CHANCBRY   SITTINGS   IN   LINCOLN'S   INN. 

Thb  Memorial  of  Chancery  Barristers  was 
personally  presented  by  Mr.  Lovat  to  the  Lord 
Chancellor,  a  few  days  ago.  It  had  appended  to 
it,  the  signatures  of  253  gentlemen  practising  at 
the  outer  bar  of  the  Court  of  Chancery.  The 
Lord  Chancellor,  the  Master  of  the  Rolls,  and 
the  Vice-Chancellor  of  England,  have  severally 
expressed,  before  a  committee  of  the  House  of 
Commons,  opinions  strongly  favourable  to  the 
removal  of  the  atttings  to  the  vieinily  of 
Ldncofai'a  Inn. 

A  memorial  for  a  similar,  purpose  has  since 
been  presented  to  his  lordship  from  the  Incor- 
porated Law  Society,  and  another  from  a  nu- 
merous body  of  solicitors  at  Manchester^  who 
are  iateieated  in  the  question  on  behalf,  not 
only  of  their  London  agents,  but  of  themselves 
when  in  London,  and  at  all  times  in  the  fur- 
therance of  equity  business. 

A  petition  to  the  same  effect,  for  the  ogna*' 
ture  of  London  soliciton,  will  be  found  at  the 
Hall  of  the  Incorporated  Law  Society. 


RAILWAY  CQSra.— TAXATION    ArTBR  PAT- 
MBNT  OF  AN  AORBXD  SUM. 

An  appeal  came  before  the  Lord  Chancellor, 
on  the  8th  instant,  from  an  order  of  Vie#- 
Chancellor  Knight  Brace,  relating  to  tiia  taon- 
tion  of  the  costs  of  Sir  George  Stephen, 
amounting  to  28,000/.  which  had  been  pud  to 
him  aa  an  agreed  anm,  vfoa  his  delivering  over 
various  valuable  papcn  and  documenta.  The 
Lord  Chancellor  held  tiiat  the  payment  had 
been  made  under  pressure,  and  made  the  nsnal 
order  for  taxation» 
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ParUtmmtary  Proeeedimgi.'^St^terun'  OmrU :  Roils. 


PARLIAMENTARY  PROCEEDINGS  RE- 
LATING  TO  THE  LAW. 

fiontt  of  ftorHtf. 

NSW  BILLS. 

Clergy  Offences. — Bishop  of  London. 
Audit  of  Railway  Accounts.    For  2nd  read- 
ing.—Lord  Monteagle. 

ftottse  of  Gommoits. 

NEW   BILLS. 

County  Rates.  For  2nd  reading.  — Mr. 
Frewen. 

Vacating  Seats  of  Insolvent  Members. — Mr. 
Moffatt. 

Jewish  Disabilities  Relief.  For  2nd  reading. 
— Lord  John  RusselL 


Epiphany  Quarter  Sessions.    Withdrawn. 

Imprisonment  before  Trial.— Lord  Nugent 

Removal  of  Poor.— Mr.  Baines. 

Administration  of  Justice,  (Nos.  1  &  3). 
For  2nd  reading. — Attomey-GeneraL 

Special  and  Fetty  Sessions.  For  2nd  rad- 
ing.— Attorney  General. 

Protection  of  Justices.  For  2nd  readiqg.— 
Attorney-General. 

REPEAL   OP   CBRTIPICATE    DtTTT. 

Petitions  have  been  presented  for  the  re^ 
of  this  impost  from  the  Attorneys  practising  at 
Exeter, 
Chard, 
Torrington, 
Shaflesbury. 


RECENT   DECISIONS   IN  THE  SUPERIOR   COURTS, 

RBPORTED   BY  BABRISTBB8   OP  THE   BEVERAL  COURTS. 


ll0lU  Court. 
Child  V.  Clwe.    Dec.  15,  1847. 

RECEIVER.— PARTNERSHIP.— AFPIDAVITS. 
— COSTS. 

The  court  refused  to  appoint  a  receiver  of 
partnership  property,  though  after  a  disso- 
lution, where  there  was  no  aUegation  of 
mismanagement  or  waste,  and  the  effect  of 
the  appointment  would  be  to  hinder  the 
business  being  carried  on  according  to  the 
original  agreement  on  which  the  partnership 
was  founded. 

7%e  costs  of  qjfidavits filed  by  a  defendant  in 
opposition  to  affidavits  filed  by  the  plaintiff 
after  answer,  and  therefore  inadmissible, 
ordered  to  be  borne  by  the  plaintiff. 

This  was  a  motion  for  the  appointment  of  a 
manager  and  receiver  of  certain  mines,  alleged 
to  belong  to  Mr.  Child,  who  had  formerly  been 
in  a  partnership  with  Mr.  Clive,  which  was 
dissolved  in  June,  1846,  and  to  restrain  the 
present  manager  of  the  mines  from  working 
them.  It  appeared  that  there  were  three  mines, 
the  first  called  the  Clangway  Mine,  which  was 
the  principal  one;  the  second  called  Sneads 
Mine,  and  the  third  Newfield  Mine.  Clangway 
Mine  could  be  worked  onlv  by  means  of  a 
drain  made  through  Newfield  and  Snead's 
Mines^  and  that  on  the  original  formation  of 
the  partnership  in  1815,  Mr.  Child  had  pur- 
chased the  latter  mines,  it  being  agreed  between 
himself  and  Clive  that  he  should  be  entitled  to 
a  rent  upon  the  coals  raised  out  of  the  mines. 
The  canital  for  working  the  mines  had  been 
luppliea  by  Clive,  who  nad  the  management  of 
the  works,  and  claimed  to  set-off  the  interest 
upon  the  capital  so  advanced  against  the  rent 
due  to  Child,  as  well  as  a  lien  &r  money  ex- 
pended by  him  in  making  the  culvert  to  carry 
off  the  water  from  the  Cbigway  Mine.  No  ac- 


counts had  been  regularly  come  to  during  the 
continuance  of  the  partnership,  but  the  accounts 
of  the  earUer  vears  seemed  to  have  been  con- 
sidered as  settled,  and  the  books  prior  to  1832 
had  been  destroyed  by  Mr.  Child's  order. 
There  was  no  complaint  of  the  management  of 
the  mines,  which  was  in  the  same  hands,  and 
carried  on  in  the  same  manner  as  it  had  been 
during  the  continuance  of  the  partneralup. 
Nor  was  it  alleged  that  the  plaintiff  had  been 
prevented  from  visiting  the  mines  or  having 
access  to  the  books. 

Mr.  TVtmer  and  Mr.  Pitman,  for  the  motion, 
relied  on  the  general  practice  of  the  court  to 
appoint  a  receiver  of  partnership  property, 
where  the  partnership  had  been  dissolved  and 
referred  to,  Crawshay  v.  Maule,  1  Swans,  495. 

Mr.  KindersUy  and  Mr.  Haldane,  contriL 

Lord  hangdaU  said,  that  when  a  partnership 
was  dissolved  it  was  generally  for  the  advan- 
tage of  all  parties,  that  the  property  should  be 
sold,  and  each  partner  shoula  receive  his  share ; 
and  if  either  excluded  the  other,  or  took  any 
unfair  advantage,  the  court  would  interfere. 
But  here  there  was  no  bad  management,  no 
sign  of  waste,  and  the  effect  of  what  was  asked 
could  only  be  to  prevent  the  concern  from 
being  carried  on  as  the  parties  originally  agreed 
it  should  be.  He  thought  it  was  not  a  case  in 
which  the  court  should  interfere. 

A  question  then  arose  as  to  the  costs  of  cer- 
tain affidavits  filed  by  the  defendants,  in  oppo- 
sition to  affidavits  filed  by  the  plaintiff,  wnich 
could  not  be  used  because  they  had  been  filed 
after  the  answer. 

Lord  Jiongdtde  said,  the  costs  must  be  borne 
by  the  plaintiff,  for  he  had  b^gun  to  file  the 
affidavits,  and  it  did  not  foUow  that  because  an 
affidavit  might  be  in  fact  useless,  fherdore  the 
other  party  was  bound  to  leave  it  uncontra- 
dicted. 


Swperwr  OmUs  BoOs.-^Viee-Ckaneahr. 
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Maamers  v.  F\wze.    Dec.  22, 1847. 

R1GBIVU.^MA8TSB. 

The  court,  with  the  consent  of  att  parties,  wiU 
appoint  a  receiver  toithont  a  reference  to 
the  Master. 

In  this  case,  reported  at  p.  171,  Mr. 
Chandiess  applied,  on  the  aathority  of  Bidout 
T.  T%e  Earl  ofPfymouth,  1  Dickens,  68,  with 
the  consent  of  all  parties,  to  obtain  the  appoint- 
ment of  a  receiver  on  his  own  recognizance, 
without  a  salary  and  without  any  further  re- 
ference to  the  Master. 

Lord  Langdak  made  the  order. 

Bundle  v.  Bundle.    Dec.  22,  1847. 

INFANT.  —  TWO    8UIT8.  —  MASTER. 

The  court  toiU  not,  as  a  matter  of  course, 
without  evidence  as  to  the  merits,  refer  it 
to  the  Master  to  inmdre  which  of  two  suits 
imstituted  on  hehatfofan  infant,  and  both 
ready  for  hearing,  is  most  for  his  benefit. 

In  this  case  there  were  two  causes  on  behalf 
of  an  infant. 

Mr.  Maiins  moved  for  the  usual  reference  to 
inmure  which  was  most  for  his  benefit,  but 

Lord  Langddle  refused  to  make  the  order, 
upon  the  ground  that  both  causes  were  in  Uie 
paper,  and  that  the  application  was  not  sup- 
p<Mted  by  any  evidence  as  to  the  merits. 


Thomas  v.  Lewis.    January  21,  1848. 

JDEP08ITI0N8      OF      WITNB88S8.  —  PASSING 
PUBLICATION. — ORDERS  OF   MAY,   1845. 

BepUeation  was  filed  in  a  cause  m  January, 
1816,  and  a  subpoena  to  refoin  issued  tii 
February,  1816.  SitKe  then  nothing  was 
done  until  April,  1847>  when  the  court  re- 
fused  to  allow  the  plaintiff  to  withdraw  the 
old  replication  and  file  a  new  one,  after 
which  the  plaintiff  examined  witnesses. 
Held,  that  publication  had  not  passed  in 
the  cause,  and  that  the  depositions  were 
regular. 

In  this  case  replication  had  been  filed  in  a 
suit  on  the  23rd  of  January,  1816.  A  sub- 
poena to  rejoin  issued  on  the  15th  February, 
1816.  Nothing  was  then  done  hj  either  party 
until  April,  1847,  when  plaintififs  served  a 
notice  of  motion  that  they  might  be  at  liberty 
to  withdraw  the  old  rephcation  and  file  a  new 
one.  This  the  court  refused,  and  the  defend- 
ants immediately  made  a  cross  motion  to 
dismiss  the  bill  for  want  of  prosecution.  This 
tbe  court  also  refused,  but  ordered  that  the 
cause  should  be  set  down  for  hearing  on  the 
15th  February,  1848.  On  the  18th  of  January, 
tbe  plaintiffs  proceeded  to  examine  two  wit- 
nesses in  the  cause,  and  a  motion  was  now 
made  that  their  dqMMitions  taken  before  Uie 
IMaster  might  be  suppressed,  on  the  ground. 


that  they  had  been  examined  after  publicttbn 
had  passed  in  the  cause. 

Mr.  BetheU  and  Mr.  Terrell,  for  the  defend- 
ants, contended  that  ihe  depositions  ought  to 
be  suppressed  on  the  ground  of  their  being 
irregular  both  under  the  old  and  the  new 
practice.  Under  the  old  practice,  by  the  17th 
Order  of  3rd  of  April,  1828,  after  replication 
had  been  filed,  service  of  a  subpoena  to  r^oin 
was  required  as  a  necessary  preUminary  to  the 
examination  of  witnesses :  that  had  not  been 
done,  conseouently  the  depositions  taken  were 
irregular.  When  the  Orders  of  May,  1846» 
came  into  operation  they  did  away  with  the 
necessity  of  a  subpcena  to  rejoin,  and  by  the 
44th  Article  of  the  l6th  Order,  and  by  the 
nth  Order  of  May,  1845,  "publication  was 
to  pass  without  rule  or  order  on  the  expiration 
of  two  months  after  the  filing  of  the  replica^ 
tion  ;'*  therefore,  if  the  case  came  within  the 
new  orders,  as  replication  had  been  filed  so 
iong  ago  as  1816,  publication  had  passed,  and 
the  depositions  taken  subseouently  were  con« 
sequently  irregular.  The  only  course  left  for 
the  plaintiffs,  in  order  to  eicamine  witnesses* 
was  to  obtain  the  express  leave  of  the  court, 
and  for  that  purpose  an  application  was  made 
for  leave  to  withdraw  the  old  replication  and 
file  a  new  one,  but  refused  by  the  court,  and 
that  being  so,  the  depositions  which  had  since 
been  taken  must  necessarily  be  irregular. 

Mr.  Stuart  and  Mr.  Benshaw,  contrL  The 
new  orders  of  May,  1845,  do  not  apply :  in 
order  to  bring  the  case  within  their  operation 
there  must  be  a  replication  filed  under  the  new 
orders.  The  replication  spoken  of  in  them 
means  exclusively  that  to  which  the  93rd 
Order  refers.  Ivheatletf  v.  Wheatley,  7  Beav. 
577.  It  is  headed  "  Joining  issue,"  "  No  sub- 
poena to  rejoin  is  hereafter  to  be  issued,"  &c. 
This  does  not  invalidate  the  old  mode  of 
putting  the  cause  at  issue.  The  word  used  is 
hereafter.  All  subpoenas  to  rejoin  antecedently 
are  therefore  left  just  the  same  as  they  were 
then.  The  old  practice  therefore  applies,  and 
if  so,  the  old  practice  must  be  pursued 
throughout,  under  which  the  cause  is  at  issue ; 
that  is  admitted,  for  our  application  to  file  a 
new  replication  was  refused  on  that  sround. 
Rules  have  been  granted  under  the  old 
practice,  and  publication  will  pass  on  the  28di 
of  January:  the  present  application  must 
therefore  feul,  it  being  founded  on  the  ground 
that  publication  has  passed.  The  cases  of 
Loveu  V.  Blew,  13  Sim.  492,  and  5|»eiieer  y. 
Allen,  4  Hare,  455,  were  also  cited. 

llie  Viee-ChaneeUor.  My  view  of  the  ease 
is  clear.  I  am  satisfied  that  that  which  has 
been  adopted  ought  to  be  the  rule.  After  the 
time  when  the  Orders  of  May,  1845,  came  into 
operation,  the  steps  in  a  cause  must  be  con- 
ducted according  to  the  rules  prescribed  by 
the  orders.  I  admit  that  if  the  effect  of  the 
Order  of  1845  had  been  that  where  a  cause 
had  been  at  issue  they  then  were  to  operate  as 
a  publication  (to  use  the  words  of  the  notice  of 
motion);  if  that  were  the  true  construction, 
the  witnesses  ought  not  to  have  been  examined 
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no  such  idea  either  when  A»  firat  (or  iMt  ap- 
plieRtion  wvB  aaade.  ThefinilifaBteleaTe  to 
fie  ft  new  raplicailMDybiit,  looking  at  the  great 
langtii  of  tieae  the  caoae  had  been  alnmbiering, 
I  tiiDuglit  it  wrong  lo  grant  audi  a  reqaeat; 
tfaeeooaeqnenee  was,  thi^  by  refaring  it  evexy- 
llnng  waa  left  ai  it  was  before.  The  hat  ap- 
pication  waa  to  diemiaB  the  bill  for  want  of 
nmeeution.  Hue  appeared  to  be  an  nnfinr 
Mimgtodo.  Tree,  nodung  bad  been  done  for 
a  long  time,  bat  I  oonld  not  act  under  the  new 
orders,  and  considering  it  a  caae  for  making  a 

r!ial  order,  directed  the  plaintiff  to  set  down 
cause  for  hearmg  on  or  before  the  15di  of 
l^bniary,  1848.  I  did  not  proceed  on  the 
^nstion,  whether  publication  had  passed  or 
not;  but  it  was  necessary,  in  order  to  do 
justice,  that  the  bill  should  not  beperamotor'dy 
disnnssed,  and  that  aome  time  should  oe  ap- 
pointed fortheeouTtto  hear  it,  all  parties  in 
ikn  meantime  being  at  liberty  to  do  what  they 
could ;  therefore,  unfesa  in  point  of  fact  some- 
tiling  has  been  done  to  show  that  publication 
has  passed,  I  must  aasumethat  pubGcalaon  has 
■of  passed.  Nothing  haa  amounted  to  passing 
p«i>lication,  and  thenefore  I  am  not  at  liberty 
toauppress  tiiese  depoeitbns  on  the  sround 
that  they  have  been  taken  after  pubhcatioa  has 
paaaed.  I  mean  to  adhere  to  the  rule  IM 
down  in  Wheatley  y.  Wheatky,  and  Loretf  ▼. 
IRno,  in  all  4»ses  where  an  application  comes 
on  that  question :  but  it  appears  to  me  that 
that  has  not  occurred  which  is  made  tiie 
ground  for  the  present  application. 


ViceaCiaacdlor  lUii||t  IBnwe. 

£In  Bankruptcy.] 

Expmie  Poole,  in  re  Symee.      Wednesday, 
Nov.  24, 1847. 

OOVBNAKT  BY  BAN KBUPT.— LIEN  IN  BATIS- 
FACTION. 

A  btmkmpt  kaoimg  covemmUed  to  bmy  a  hmte 

€md  settle  tke  saau  to  certam  utes  on  his 

marriaae^ortoiwoestasmmto  effect  suck 

a  purchase,  did  not  either  bmf  the  house  or 

*'    nmke  the  unestmemtwitMu  the  time  UmUed. 

i    He  afterwards  hompht  a  house  f^  a  kayer 

sum,  and  theu  mortgaged  thai  and  other 

property  which  had  beeu  devised  to  him, 

amd    became    bankrupt.      The   mortgage 

moneg  cameiutothe  hands  of  the  assignees. 

Held,  that  the  moneg  covenanted  to  he  laid 

out  formed  aUen  on  that  mortgage-moneg, 

and  was  to  be  aoH^ied  out  of  so  much  of  the 

^^^  represented  the  house  bought  ^  the 

eooenanior,  and  thai  the  remainder,  tfang, 

was  to  be  a  charge  on  theequiig  ^rsdsmp^ 

tion  of  the  property  demsed  to  him. 

Upon  the  marriage  of  Thomas  Symes  iwtb 

Charlotte  Poole,  he  covenanted  with  R.  Poole 

«d  T.  E.  Poole,  to  purchase  a  house  of  not 

less  than  the  value  of  1,000/.,  and  timt  if  this 

ware  not  done  within  12  months  to  invest  that 

Bum  onjnortgage  or  in  the  funds,  to  answer 

aucb  purpose  when  an  opportunity  should  arise 


'.-^VlCLiOnigH  Bruce. 

The  marria^  took  place,  hot  no  setdeoiaatwu 
ma^e  nor  mvestment  of  the  money  within  the 
12  months.  In  Jiil|^  1«18, 8ynMS,with  a  Yiew 
of  performing  his  covenant  as  was  allegsd  in 
the  petition,  bought  a  lionse  for  1,6^  and 
in  September  1846,  die  wife  having  £ed  m  the 
mean  time,  he  employed  his  solicitor,  Mr.  Par- 
soDB,  to  borrow  i;bO0L  on  mortgage  of  flie 
so  bought,  and  also  of  aiwtiier  hone 
which  had  beoi  devised  to  him  by  hisfriUr^i 
wUl.  Sixmonthe  after  Syaaes  became  bndu 
rapt,  and  the  mortgage  money  being  in  the 
hands  of  Parsons,  he  paid  it  over  to  theani^ 
nees.  One  of  the  trusteea  new  petitioned  to 
have  the  1,0002.  paid  by  tiie  assynses,  on  a 
declaration  that  he  and  his  co-partner  had  a  lien 
on  the  purchased  house. 

Mr.  RusseU  and  Mr.  Batten,  for  the  petition, 
cited  GmrtMire  v.  Cha&e,  10  Ves.  1 ;  Weodgatt 
V.  Gresley,  8  Sim.  180 ;  and  Deacon  v.  Smil, 
3  Atk.  323. 

Mr.  Bacon  and  Mr.  Freeing  appeued  for 
the  petition. 

Mr.  Bagshawe  appeared  for  the  second 
trustee  of  the  settlement,  Mr.  T.  E.  ?o6k. 

Sir  J.  L.  Knight  Bruce,  V.  C— Tlie  asaig. 
nees  are  respondents  here,  and  not  petitirwimii 
and  I  think  the  question  of  equitr  ii  not  of 
suffident  difficulty  or  obscurity  to  direct  a  biU 
to  be  filed.    In  such  a  state  of  things, Inay 
decide  it  now.    And  according  to  the  weB-ei- 
tablished  principles  of  the  court,  cstabliahwi 
for  many  yeara;,  as  I  underetand  them,  there  ii 
a  riffht  on  the  part  of  those  who  are  interested 
under  the  settlement,  represented  on  this  oc- 
casion by  the  petitioners,  to  treat  this  estate  a 
a  purebase  pro  tanto,  with  the  view  of  pofonn- 
ing  the  covenant,  as  against  the  baokrnpt  and 
all  claiming  under  hut  (but  not  as  sganat  i 
purchaser  for  valuable  coneideration  witbont 
notice).  I  apprehend,  therefore,  that  the  1,0001. 
and  the  800/.,  must  be  apportioned  between  the 
devised  estates  and  the  purchased  estate^  both 
of  which  were  included  in  the  mortgage,  as  I 
underetand.    So  much  of  the  l,000f.  as  was  in 
the  possession  of  Mr.  Parsons  and  found  its  way 
from  him  to  the  assignees,  ^bdng  part  of  the 
1,800/.)  and  upon  that  prinaple  will  belong  to 
the  purchased  estate,  must  be  considered  aa  ap- 
propriated to  the  purposes  of  the  covenant  For 
the  residue  of  the  1,000/.,  there  will  be  a  lien 
upon  the  equitv  of  redemption  of  the  purchased 
estate   after   bearing  its    proportion  of  the 
1,800/.    The  commissioner  will  eetde  the  pRh 
portion  if  the  partieB  diSer. 

Whatford  ▼.  ifoore.    Jan.  13«  1848. 

PAMlBa. 

Ihe  assignee  under  the  bwoheni  Debtan^ 
Aetof  the  husband  of  a  person  who,  asm 
of  the  next  qf  kin,  was  entitled  to  adufrf- 
hutsce  share  in  the  efeets  if  an  ia/eitete, 
UMiff  Mtf  to  be  a  necessary  partg  in  asdi 
for  the  edmimstrati&n  tf  tha  intest^^ 
estate. 

Mart  Moorb  died  on  the  17th  of  Jaansiy, 
1846,  intestate,  and  ovi  the  19th  of  Febmiy 
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ioUawiiig,  William  Henry  Moore  took  out 
letters  of  administration  of  her  effects.  The 
plaintiff,  a  married  woman,  one  of  the  in- 
testate's next  of  kin,  institated  this  suit  against 
W.  H.  Moore,  for  the  administration  m  the 
eeHto  under  the  directioii  of  the  court.  W.  S. 
Whatfordy  the  plaintiff^s  husband,  in  1838, 
lock  the  benefit  of  the  Insolvent  Debtors'  Acts, 
and  a  pnmsional  assignee  was  appointed.  The 
administrator  having  been  served  with  notice 
of  the  insolvency  of  W.  S.  Whatford,  and  the 
appointment  of  a  provisional  assignee,  he  by 
his  answer  submitted  whether  the  assignee  of 
Whatford  was  not  interested  in  the  plaintiff's 
flbaze,  and  was  not  a  necessary  party  to  the  suit. 

RmtMell  and  Hallett  appearea  for  the  plain- 
tiffs, and  Bacon  and  Walford  for  the  admi* 
nistrator.  The  discussion  principally  tamed 
upon  Uie  construction  of  the  88th  and  89th 
sections  of  the  1  &  2  Vict.  c.  110. 

The  Vice-Ckanceihr.  I  think  it  is  clear  that 
undcn*  this  act  of  parliament  the  assignee  has 
such  an  interest  as  renders  it  necessary  that  he 
shmild  be  made  a  party  to  the  suit,  and  the 
csEoae  must  therefore  stand  over. 

Qtuen's  Veiict. 
(Before  the  Four  Judges.) 

Doe  dem.   Snme  v.  NevUL      Sittings    after 
Hilary  Term,  1848. 

UKCTMSNT. — CON8TRUCTION  OF  WILL. 

A  ieMtaior  died  fossessed  of  freehold  and 
copyhold  land  tn  parish  A.,  and  some  free- 
kM  Umd  in  parish  B.    B^  will  he  gave 
his  freehold  land  in  A.  to  hts  wife  for  Hfe, 
remainder  in  fee  to  three  other  persons.    In 
the  next  and  last  clause  cf  his  will  he  gave 
aU  his  real  and  personal  property  what- 
soever and  wheresoever  to  his  loi/e,  her  heirs 
and  assigns  for  ever. 
Hddf  that  the  two  clanses  tn  the  will  were 
not  irreconcUable^  and  that  the  widow  only 
took  a  life  esiatem  the  freehold  land  sitnate 
in  parish  A. 
jf.  J9.died  in  1819,  possessed  of  a  freehold 
faoQse,  croft,  and  garden,  and  a  small  piece  of 
eopyhold  land  adjoining,  winch  was  not  during 
Ihrmg  memory  separated  bv  any  fence,  and  the 
Toad  to  tiie  copynold  lana  was  over  the  free- 
bold.    He  also  aied  possessed  of  another  de- 
tached dose  of  freehold  land  in  another  parish. 
After  making  a  genend  direction  as  to  pav- 
ment  of  debts  and  legacies,  he  devised  the 
lioiise  and  freehold  croft  and  garden  adjoining 
to  bis  wife  for  hfe,  with  remainder  in  fee  to 
three  persons  to  be  equally  divided  amongst 
them.    "  Also,  I  give  and  beijiueath  to  my  said 
wife.  If.  T.,  her  heirs  and  assigns,  for  ever,  all 
iny  real  and  personal  estates  whatsoever  and 
wheresoever,  unto  ne  belongiiMr,  freehold  and 
GOpjhold,  and  now  surrendered  to  the  uses  of 
Tuy  will,  and  to  have  the  same  at  my  decease ; 
h«t  if  my  personal  estate  should  not  be  suffi- 
cient ta  dis^aige  my  debts^  then  I  charge  my 
copilK)ld  estate  with  the  payment  of  the  same." 
—    I  widow,  who  enjoyed  mc  property  for  life. 


died  in  1835,  disposing  by  will  of  the  copyhold 
and  her  personal  estate,  but  made  no  mention 
of  the  freehold  house  and  garden.  The  heir  at 
law  of  the  widow,  afterwards  commenced  an 
action  of  ejectment  to  recover  the  house,  garden, 
and  croft;  and  the  question  submitted  to  the 
opinion  of  the  court  was,  whether  this  pro- 
perty passed  under  the  will  of  the  testator  A.  B. 
to  the  widow  in  fee,  according  to  the  last  clause 
in  the  will,  or  whether  she  only  took  a  life  estate 
under  the  first  clause. 

Mr.  Whately  for  the  lessor  of  the  plaintiff. 
The  two  clauses  in  the  will  are  apparentiy  con- 
tradictory, because  in  the  first  clause  the  testa- 
tor gives  the  house,  croft,  and  garden  to  his 
wife  for  life,  with  remainder  in  fee  to  three 
other  persons,  and  in  the  subsequent  clause  he 
gives  all  his  real  and  personal  estate  to  his  wife 
absolutely.  The  rule  in  such  cases  is  laid 
down  in  Jarman  on  Wills,  ch.  xv.  p.  411.  *'  It 
has  become  an  established  rule  in  the  construc- 
tion of  wills,  that  where  two  clanses  or  gifts  are 
irreconcilable,  so  that  they  cannot  possibly 
stand  together,  the  clause  or  gift  which  is  pos- 
terior in  local  position  shall  prevail,  the  suose- 
quent  words  being  considered  to  denote  a  sub- 
seouent  intention.  In  support  of  the  rule  the 
following  cases  are  cited:  UHch  v.  lAtcK, 
field  ;*^  Sims  Y.  Doughty  j^  Constantine  v.  Con- 
stantine/^ 

Mr.  Crowder,  contriL.  The  intention  of  the 
testator  must  be  collected  from  the  whole  will, 
and  tibe  court  will,  if  possible,  give  effect  to 
each  clause.  The  last  clause  must  apply  to 
freehold  property  not  already  disposed  of'^  by 
the  testator.  The  case  finds  the  testator  died 
possessed  of  property  in  another  parish,  to 
which  the  last  clause  might  attach.  Holdfast  y. 
Pardee  :  '  Adams  v.  Clarke  :  *  Anonymaae 
case}  ^ted  in  Com.  Dig.  N.  24.  (Stopped  by 
the  court). 

Mr.  Whately  was  heard  in  reply. 

Lord  Denman,  C.  J,  I  think,  looking  at  both 
clauses  in  tiie  will,  thai  the  testator  did  not  in- 
tend in  the  last  clause  to  dispose  of  all  his  real 
property,  but  only  all  that  was  not  by  a  former 
part  of  the  will  already  disposed  of. 

Mr.  Justice  Patteson.  I  am  of  opinion  that 
the  two  clauses  in  this  will  are  not  necessarily 
irreconcilable,  and  that  putting  a  reasonable 
construction  on  the  will,  I  think  the  intentions 
of  the  testator  may  be  carried  out  by  ^ving 
effect  to  each  of  the  clauses. 

Mr.  Justice  Wtghtman.  I  am  of  the  same 
opinion.  I  think  it  is  obvious  that  it  was  not 
the  intention  of  the  testator,  in  the  last  clause, 
to  revoke  the  devise  of  the  dwdling-house, 
garden,  and  croft ;  and  there  was  property  left 
to  fulfil  all  the  terms  of  the  will,  unless  the 
words  "  an  my  real  property  "  must  be  read 
all  I  die  possessed  of.  Fhe  case  cited  from 
Dalhson's  Reports  is  an  express  authority  in 
flavour  of  the  defendant,  and  the  other  cases 
cited  an  not  at  variance  with  it.    I  think. 


•  2  Atkyns,  372. 
c  6  Ves.  100. 

•  9  Mod.  154. 


k  5  Ves.  243. 
*  2  Wm.  Bl.  975. 
'  Dallison,  63. 
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therefore,  that,  on  the  facts  of  this  case,  the 
ckims  are  not  irreconcilable. 

Judgment  for  the  defendant. 


(Before  Mr.  Justice  Wightman.) 

Beg.  T.  The  Justices  qf  Cumberland.  Thursday, 
Jan.  27,  1848. 


RAILWAY   COMPANY. 


-ATTORNEY.  •— POOR- 


RATB. 

A    railway    company    entered    an    appeal 
against  a  poor-rate.      When  the  appeal  was 
called  on^  the  respondents  objected  to  the 
notice  of  appeal,  on  the  ground  that  it  was 
signed  by  an  attorney  on  behalf  of  the  rail- 
way company,  but  who  was  not  appointed 
such  attorney  under  the  corporate  seal  of 
the  company,  and  as  the  railway  company 
wa$  a  corporation,  the  appointment  should 
haoe  been  under  their  corporate  seal.     The 
sessions  were  of  this  opinion,  and  dismissed 
the  appeal.   A  rule  nisi  for  a  mandamus  to 
the  sessions  to  hear  the  appeal  having  been 
obtained : 
Held,  that  as  there  was  a  power  in  the  com- 
pany's act  for  the  directors  to  appoint  the 
officers  of  the  company,  the  appointment  of 
the  attorney  need  not  be  under  seal,  but  that 
a  parol  appointment  was  sufficient. 
Held,  also,  that  as  no  objection  was  taken  in 
terms  at  the  sessions,  that  the  attorneys 
giving  the  notice  of  appeal  were  not  in  fact 
attorneys  to  the  company,  it  was  not  neces- 
sary that  any  evidence  should  have  been 
given  of  the  fact  of  such  appointment  by 
parol. 
This  was  a  rule  calling  on  the  Justices  of 
Cumberland  to  show  cause  why  a  mandamus 
should  not  issue  commanding  them  to  enter 
continuances    and   hear   the   appeal    of   the 
Whiteharen    Railway    Company   against   an 
assessment  to  a  poor-rate,  made  on  the  9th  of 
Sept.  1847*  It  appeared  by  the  affidavits  that  the 
appeal  was  duly  entered  for  trial  at  the  last  Mich. 
Siessions  for  Cumberland,  when  the  respondents 
objected  to  the  notice  of  appeal,  on  the  ground 
that  the  attorneys  signing  it  on  behalf  of  the 
company  had  not  been  appointed  by  them  as 
their  attorneys    under   their   corporate    seal, 
which  they  contended  was  necessary.     The 
sessions  held  that  this  objection  was  a  good 
one,  and  dismissed  the  appeal.      On  the  23rd 
of  November  last,  the  above  rule  was  obtained. 
Cowling  and  Ramshay  now  showed  cause, 
and  contended,  Jirst,  that  as  the  Whitehaven 
Railway  Company  is  an  incorporated  company 
under  their  act  7  Sc  S  Vict.  c.  64,  they  were  a 
corporation  aggregate,    and    could   only  act 
under  their  corporate  seal,  and  whether  they 
appointed  an  attorney,  or  did  any  other  act  of 
that  kind,  they  must  do  it  under  their  corporate 
seal.    That  there  was  no  distinction  between  a 
municipal  and  any  other  corporation  aggregate. 
Arnold  V.  The  Corporation  of  Pool,  6  Scott, 
N.  R.  741  ;   4  M.  &  G.  860,  S.  C.     In  Com. 
Dig.,  title  ••  Franchise,"  F.  13,  it  is  laid  down 


that  *'  corporations  aggregate  can  do  nothinff, 
accept  under  their  s^"  Then,  $eeondly,  if 
the  attomev  could  be  appointed  by  the  £- 
rectors,  unaer  the  act,  by  parol,  no  evidence  of 
any  such  appointment  was  given.  It  will  ao 
doubt  be  contended  on  the  other  side,  that  ss 
there  is  a  power  in  the  company's  act,  7  &  8 
Vict.  c.  64,  8.  83,  that  the  powers  of  the  com- 
pany are  to  be  exercised  by  the  directors,  that 
an  appointment  by  them  of  the  attorney  by 
parol  is  good.  Now,  in  the  first  place,  we  deny 
that  proposition,  and  say,  that  although  the 
directors  may  appoint,  they  must  do  so  under 
the  seal  of  the  company ;  but  if  that  be  not  so, 
still  there  was  no  evidence  given  in  this  case  of 
an  appointment  by  parol  by  the  directors,  or 
that  toe  gentiemen  who  signed  the  notices  had 
been  in  the  habit  of  acting  as  attorneys  for  the 
company.  As,  therefore,  the  appellants  did  not 
prove  tne  initiative  step  in  their  appeal,  the 
justices  were  right  in  dismissing  the  appeal, 
and  so  this  rule  must  be  discharged. 

Martin,  Q.  C,  and  Greig,  contrL  It  is 
clear  that  the  directors  have  power  to  appoint 
by  parol  under  the  83rd  section,  which  gives 
them  power  to  appoint  all  officers,  and  that  ap- 
pointment it  is  not  necessary  should  he  under 
the  seal  of  tiie  company.  With  regard  to  the 
objection,  that  evidence  of  such  parol  appoint- 
ment was  not  given,  ,that  objection  was  not 
taken  at  the  sessions ;  if  it  had,  the  evidence 
would  at  one  have  been  given,  as  the  attorneys 
were  in  court.  The  only  objection  taken  was, 
that  they  were  not  appomted  under  seal 
(Stopped  by  the  court.) 

Wightman,  J.    I  do  not  feel  any  difficulty  m 
this  case ;  it  is  clear  by  the  affidavit  that  the  se- 
cond  point  made  now  by  counsel  in  showing 
cause   against  the  rule,  was    never  taken  at 
sessions.    The  objection  taken  there  was,  that 
the  attomevs  givmg  the  notices  were  not  ap- 
pointed under  the  corporate  seal  of  the  com- 
pany.   The  sessions  adopted  this  objection,  and 
thought  that  the  directors  could  only  appoint 
under  seal— that  objection  was  clearly  an  m»- 
tenable  one.    The  directors  have  oower  under 
their  act  to  appoint  the  officers  of  the  company, 
and  generally  to  manage  the  affairs  of  the  com- 
pany.   I  do  not  think,  therefore,  that  it  is  ne- 
cessary that  this  appointment  should  have  been 
under  seal  and  as  no  objection  was  taken  tl^ 
the  attorneys  were  not  attorneys  in  fact  to  the 
company,  I  do  not  think  it  was  necessary  for 
the  appidlants  to  give  evidence  that  the  attor- 
neys giving  the  notices  were  such  attorneys; 
if  the  objection  had  been  taken  that  this  fact 
was  not  proved,  the  case  would  have  been  dif- 
ferent, as  it  was  the  sessions  were  wrong,  and 
this  rule  must  be  absolute. 

Rule  absolute. 


Common  9lns. 
Webb  V.  Inwards.    Hilary  Term,  Jan.  21, 1«^8. 

ACTION   ON    A   BANKBR'S   CHBOUB.  —  AFH- 
DAVIT  TO   CHANGE  THE   VENfJl. 

T%e  venue  in  an  action  on  a  banker's  eks^ 


Shperiar  CimrUt  Comnum  FUn* 


an 


r  nnai  he  changed,  except  on  an  agidamt 
stating  special  circumstances,  and  the  order 
for  that  purpose,  if  obtained  on  the  ordinary 
form  of  affidavit  merely,  wiU  be  set  aside  as 
irregtdar. 

The  declaration  in  this  action  contained  a 
count  on  a  banker's  cheque,  and  another  for 
goods  sold  and  delivered  and  on  account  stated. 
The  pleas  were  the  general  issue,  a  traverse  of 
the  making  of  the  cneque,  and  accord  and  sa- 
tis£u;tion.  An  order  dated  January  2, 1848,  to 
change  the  venue  from  London  to  Bedfordshire, 
had  been  obtained  on  the  ordinary  form  of  affi- 
davit, and  a  rule  nisi  to  set  aside  that  order  and 
bring  back  the  venue  to  London  having  been 
obtained  on  the  12th  of  the  present  month,  on 
the  ground  that  in  an  action  on  a  banker's 
cheque,  the  venue  could  not  be  changed  except 
apon  an  affidavit  stating  special  circumstances. 

Byles,  Serjeant,  now  showed  cause.  The  rule 
as  to  the  change  of  venue  in  actions  on  written 
instruments  depends  now  on  the  decision  of 
the  Ck>art  of  Exchequer  in  Mondel  v.  Steele,  8 
Mees.  &  Wels.  640,  and  the  Question  is,  whether 
this  cheque  is  a  biU  within  tne  meaning  of  the 
judgmept  in  that  case.  It  is  submitted,  that 
in  popular  and  ordinary  language,  a  cheque  is 
not  a  bill,  although  in  strict  law  it  is  con- 
sidered an  inland  bill.  Within  the  rule,  there- 
fore, in  Mondei  v.  Steele^  the  ordinary  form  of 
affidavit  was  sufficient  in  this  action.  The 
want  however  of  an  affidavit  of  special  circum- 
stances, if  such  were  necessary,  was  a  mere  ir- 
regularity, and  the  present  apphcation  not  hav- 
ing been  made  until  the  I2tn  of  January,  came 
too  late. 

Tatfourd,  Seijeant,  in  support  of  the  rule, 
was  stopped  by  the  court. 

Per  curiam.  The  order  for  changing  the 
venue  was  granted  upon  the  ordinary  form  of 
affidavit,  which  was  not  sufficient.  It  was 
therefore  clear  that  the  order  had  been  irregu- 
larly obtained,  and  \i  must  now  be  discharged. 

Rule  absolute. 


Edwards  v.  Cog. 

JUOGMSNT  ON  A   SCIBX   FACIAS. — APPLICA- 
TION AT  CHAMBBRS  IN  TfeRM  TIMB. 

Where,  as  in  the  instance  of  entering  up 
judgment  on  a  scire  fecias,  on  appUeation 
cam  he  made  m  term  time  to  a  judge  at 
chambers,  the  court  wiU  not  entertain  a 
motion  for  the  same  purpose,  in  the  absence 
of  special  eircumstanees. 


moved  in  this  case  to  enter  up 
iudgment  on  a  scire  facias,  and  was  about  to 
state  the  usual  circumatances  necessary  to 
•raport  the  application,  when, 

jAie  court  enquired  whe^er  the  application 
wma  not  one  which  could  properly  be  made  at 
cluinbers,  even  in  term  time. 

Pearson,  It  was  competent  for  the  party  to 
•pplyat  chambers;  but  there  was  noUiing  to 
prevent  hia  coming  to  the  full  court  in  term 
tisae  if  he  so  chose* 


Per  curiam.  The  costa  of  the  applicatioii 
to  the  court  exceed  the  costs  at  chamDen,  and 
unless  there  were  shewn  some  special  circum- 
stances for  coming  to  the  court,  the  party 
ouffht  to  be  left  to  make  hia  application  to  a 
judge  at  chambers  in  the  ordinary  way ;  and 
therefore  in  the  present  case  the  court  will  not 
interfere,  but  leave  the  applicant  to  adopt  the 
latter  mode  of  proceeding. 

Application  refused. 

Pinkhurst  v.  Sturch  and  three  other  defendants. 
Hilary  Term,  1848. 

JUDGMBNT  AS  IN  CASE  OF  A  NONSUIT.— 
DBATU  BBFORB  ISSUE  JOINED.— ENTBR- 
INO   SUGGESTION.' 

Where  two  out  of  four  defendants  had  died 
before  issue  was  joined  in  the  action  6e- 
tweenthem  and  the  plaintiff,  the  other  two 
surviving  defendants^  with  whom  issue  has 

.  been  joined,  cannot  have  a  judgment  as  in 
case  of  a  nonsuit,  without  a  suggestion  first 
appearing  in  some  way  on  the  roll  of  the 
proceedings  of  the  death  of  the  two  co-de* 
fendants, 

Crompton  moved  in  this  case  for  a  rule  for 
judgment  as  in  case  of  a  nonsuit.  The  action 
had  been  brought  in  1839  against  the  defend- 
ants, who  were  four  in  number.  Two  of  the 
defendants  had  since  died,  the  one  in  1843  and 
the  other  in  1845,  without  having  either  of 
them  joined  issue  in  the  action.  With  respect 
to  the  two  other  defendants,  issue  had  been 
joined  on  the  2nd  of  Jnlv,  1840,  and  on  their 
behalf,  it  was  submitted  the  present  application 
ought  to  be  granted. 

Wilde,  C.  J.  The  record  at  present  is  against 
four  defendants,  and  issue  has  been  joined  by 
two  only,  and  no  suggestion  accounting  for  the 
reason  why  issue  has  not  been  joined  with  the 
other  two  defendants.  How  could  you  enter 
up  a  judgment  as  in  case  of  a  nonsuit  ?  There 
appeared  to  be  no  default  in  the  plaintiff,  for 
he  never  was  in  a  situation  to  proceed  to  trial, 
according  to  the  practice  of  the  court,  and  the 
statute  gives  a  judgment  as  in  case  of  a  non- 
suit where  "  the  plaintiff  shall  neglect  to  bring 
the  issue  on  to  be  tried  according  to  the  course 
and  practice  of  the  court." 

Crompton,  It  was  the  dutv  of  the  plaintiff 
to  enter  a  suggestion  of  the  death  of  the  two 
defendants,  and  not  having  done  so  according 
to  the  practice  of  the  court,  and  issue  being 
joined  as  much  as  it  ever  can  be,  the  surviving 
defendants  were  entitled  to  the  benefit  of  the 
statute.  With  the  leave  of  the  court,  how- 
ever, the  proper  suggestion  might  be  made  by 
the  defendants,  upon  entering  up  the  judgment 
prayed  for. 

Maule,  J.  When  issue  is  joined  the  venire 
award  follows,  and  that  is  the  court  speaking. 
I  should  have  thought  the  proper  course  would 
be  for  the  plaintiff  to  come  into  court  and  sav, 
by  way  of  suggestion,  that  two  of  the  defena« 
ants  were  dead,  upon  the  appearing  of  which 
there  would  be  sufficient  to  warrant  the  award- 


m 
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bkg  of  tbe  venire.  Perhaps,  as  tlie  plaintiff  ma^r 
not  Itnow  tbat  two  defendants  are  dead,  the 
best  cobrse  would  be  to  call  upon  the  pfadntilT 
hy  summons  to  bring  in  the  roll,  in  order  that 
tiie  necessary  su^estion  may  be  entered.  The 
practice  of  the  court  does  not  call  upon  the 
plaintiff  to  know  that  two  of  the  defendknts  are 
dead.   . 

Crompton.  Until  the  fttn  ptius  record  is 
made  out  no  roll  existed;  it  was  difficult  there- 
fore to  know  on  whatUie  defendants  could  com- 
pel a  suggestion. 

Maule,J.  There  is  at  all  times  either  a  roll 
or  the  materials  for  a  roll. 

WUde,  C.  J.  There  must  be  a  suggestion 
made  in  some  way  that  two  of  the  defendants 
are  dead ;  and  if  you  cannot  find  out  the  way  of 
doing  that>  you  are  not  in  a  situation  to  make 
the  present  application  to  the  court. 

Rule  refused. 


Cnurt  of  ^t^tqwt. 
Danvers  v.  Kitehingman,    Jan.  22,  1848. 


meantime  all  proceedings  should  be  stayed. 
Upon  cause  bemg  shown,  the  plaintiff  obtained 
an  order  to  stay  all  proceedings  until '  the  2nd 
day  of  this  Term,  in  order  to  give  the  plaintiff 
an  opportunity  of  applying  to  the  eomt. 

-L.  Tes^,  on  the  first  day  of  this  Term,  ob- 
tained a  rule  mUi  to  show  cause  why  the  ooo- 
suit  should  not  be  set  aside  or  a  new  tiial  had. 

This  rule  was  drawn  up  upon  readiztf  the 
Secondary's  notes,  but  not  upon  the  onfer  of 
Mr.  Baron  Alderson.  Such  order  ^as,  how* 
aver,  together  with  the  affidavit  of  service,  at- 
tached  to  the  Secondaries'  notes,  noon  whkh 
tho  rule  was  drawn  up,  and  was  handed  is 
with  them. 

Ihwdeswell  now  showed  cause  against  tbe 
mle,  and  stated  that  it  was  not  drawn  up  upon 
the  reading  of  the  writ  of  trial,  but  he  did  not 
wish  to  take  that  technical  objection.  He  oh* 
jected  that  the  application  dioold  have  been 
made  on  the  last  day  of  la£t  Term.  The  prac- 
tice was  well  established,  that  although  thf 
parties  have  ordinaril]^  four  davs  to  apply,  yet 
if  after  the  trial  there  is  one  aay  only  left  in 
the  Term,  the  parties  must  make  ther  applica- 


MISDIRSCTION. — 8BTTING   ASIDE    NONSUIT  ,  . 

— NEW   TRIAL. — STATUTE  OP  FRAUDS. —  i  tiou  ou  that  day,  and  they  have  not  three  days 

EVIDENCE  OF  DELIVERY  TO  SATISFY.       j  of  thie  ncxt  Term  for  that  purpose.   The  de- 

„^         *  •  I  *  1.        J        '    rr  --  j«..  I  fendant  was  entitled  to  judgment  on  the  day 

Where  a  trial  takes  place  «  Tern,  one  liay;  ^^r  the  trial,  but  it  bei^ 

.       oa^  ofwhtck^  left  an  ^p/^cat^  tont  ^^^  which  purpose  one  day's  Uce  mad 

aside  a  nansuU  must  bemaie  ^^^^^    \  be  given,  the  ^feidant  could  not  have  lus 

A  rule  moved  for  tna^urt  m  M^er^e  f  «  judgment  on  that  day.     It  was  objected  befoa 

judge^s  order  need  not  state  U  to  be  drawn  |  \^^^^^^^  Alderson,  that  he  had  W>wer  to 

up  upon  reading  such  order,  it  xs  sufficient  |  ^^  ^^^^^^  ^^^  ^^^  ^^  ^^^  ^^ 

If  the  order  IS  attached.      .  ,  i  the  plaintiff  should  have  ^pUed  had  expired. 

tfona  and  i  r^^^,^^  b.    The  meaning  of  the  order  i«, 
that  the  protceedlngs  were  to  be  suspended 


Where  A.  has  purchased  goods  in 
refuses  to  allow  B.,  of  whom  he  purchased 
them,  to  remove  them,  this  is,  in  an  action 
hy  B.  against  A.  to  recover  the  price  of 
such  goods,  prim4  facie  evidence  .of  a  de- 
livery and  acceptance  sufficient  to  satiny 
the  Statute  of  Frauds. 

On  the  24th  November,  1847,  the  last  day 
but  one  of  Michaelmas  Term,  this  cause  was 

tried  before  the  Secondary  of  London.    The   __    ^ 

declaration  was  for  goods  bargained  and  sold,  the  rule  upon  the  reading  of  the  order  of 
and  upon  an  account  stated.  The  particulars  |  Mr.  Baron  Alderson.  [Piatt,  B.  The  order 
Btated  the  action  to  be  brought  for  10  bundles  i  was  annexed,  that  surely  is  sufficient.]  He 
of  canes,  worth  10/.  lOs,  It  was  stated  in 'then  objected,  that  this  being  an  action  fat 
evidence  that  the  canes  had  not  at  the  time  of  goods  bargiuned  and  sold,  and  not  for  goods 
the  trial  been  cleared  from  the  docks,,  and 
there  was  no  evidence  of  any  delivery  or  of  any 
delivery  order.  It  was  also  in  evidence)  that 
the  defendant  had  admitted  an  accoi^ht  in 
which  credit  was  given  to  him  for  IL,  and 


until  the  2nd  day  of  this  Term,  and  that  ^ 
parties  should  then  stand  in  the  same  position 
as  at  the  time  of  making  the  order :  that  is,  aot 
that  the  plaintiff  should  have  leave  to  move  to 
set  aside  the  nonsuit,  the  time  having  expired, 
but  that  he  should  have  leave  to  move  for 
a  new  trial.!  There  was  also  another  objec- 
tion,  that  the   plaintiff  had  not  drawn  np 


that  he  had  refused  to  snfier  plaintiff  to  re- 
move the  goods.  Under  these  circumstance, 
the  Secondary  nonsuited  the  plaintiff,  oh  the 
ffroond  that  there  was  no  evidence  of  a  de* 
Svery,  or  of  a  payment  sufficient  to  satisfy 
the  Statute  of  Frauds;  reserving  leave  to 
move  to  set  aside  the  nonsuit,  or  for  a  new 
trial.  On  the  29th  November,  the  plaintiff 
look  out  a  summons  before  Mr.  Baron  Alden* 
ion,  at  ehambers,  calling  upon  the  defendant 
to  show  cause  why  the  nonsuit  shf^pld  not  t>e 
get  aside,  and  a  verdict  entered  f»r  the  plaintiff 
IdrQi.  lOf.,  or  a  new  trial  had;  and  that  in  Hie 


sold  and  ddivered,  and  no  delivery  having 
taken  place,  and  there  being  no  eviaoice  th«t 
anything  had  in  reality  ever  been  paid,  there 
was,  therefore,  no  contract  binding  under  the 
Statute  of  Frauds,  and  there  could  not  there- 
fore be  any  account  stated  in  respect  of  socn 
contract.  He  cited  Willis  v.  Newham,  3  Y.  & 
J.  528 ;  CocHng  v.  Ward,  15  L.  J.  C.  P.  245. 
Per  curiam.  The  Secondary  has  made  a  mie- 
take.  There  was  evidence  of  an  account  statel, 
and  the  refusal  by  the  defendant  fo  safer  the 
phdntiff  to  take  the  goods  was  evidence  of  a 
dehvery  and  an  acceplUKce.  It  was  for  the  de- 
fendant to  show  that  there  had  been  no  ddiwT 
W  satisfythe  Statute  of  Frauds ;  this  he  frued 
tado.  We  are  therefore  of  ^opinion  then  ooglH 
to  bte  a  new  trial. 

Rule  absohite  for  a  new  trtiL 


Cb«ftv? 

CwtiCIBMinEttilff. 
h  re  Brodie  ami  Brodie.    FebniaiT3,  1848. 

BENKFIT  SOCIETY. — ^PBOOF  OF  DBBT. 

TueMk  afrindif  Bomiy  to  4ie  n Awftaygg 
cmfaredby  ike  net  ^  ^  S  fV.  4,  c.  40,  m 

appear  that  the  kamknpi  beemne  iwkiied 
to  the  society  by  virtue  of  some  qjfice  or 
mployment. 
Mr.  tkompson  appeared  on  behalf  of  the  of> 
ficen  of  a  niendly  Socie^^  called  the  "  Salis- 
bory  liberal  and  Conatitiitional  Benefit  So- 
ciety," to  prove  tipon  the  estate  of  Messrs. 
Brodie,  bankers  of  fiidisbiary,  for  the  sum  of 
\27l  12m,  7d.,  and  to  Sfsk  the  oommissioner  to 
order  that  amount  to  be  paid  over  in  full  from 
the  6uid  in  the  hands  of  the  official  assifnee^ 
pursaant  to  the  stat.  4  &  5  Will.  4,  c.  40,  s.  12. 
Hut  section  enacts,  that  if  any  person  ap- 
pointed to  any  oiffico  in  a  society  established 
onder  the  act,  having  in  his  hands  «r  posses- 
sion by  viitoe  of  his  said  office  or  em^^ymenty 
any  monies  or  effects  belonging  to  such  society, 
<ba]l  become  bankn^pl^  his  assignees  shall  pay 
to  such  person  as  siach  society  shall  appouC 
out  of  the  estate  and  eiieets  of  the  ba^rapt, 
all  jams  o(  money  remaining  doe,  which  snch 
person  received  by  virtue  of  his  said  office  or 
empbrment,  befknre  any  debts  of  the  bankrupt 
are  pud  or  satisfied.    Here  Mr.  Brodie,  one  of 
the  bankrupts,  was  treasurer  of  the  society,  and 
in  that  right  received  the  sum  now  claimed. 

Mr.  Commissioner  Beans,    How  does  this 
appoinlnent  as  treasurer  appear  i 


tn 


Mr.  Tliapssi  rsplkd^-^Thgt  1w  hsA  an  mfr 
dbMl  froM  Jtdwttd  ft6]t0,ahiew«r  at  6d»^ 
bury,  who  was/anenilier of  the  soeielr,  statnqi; 
that  he  attended  the  first  meeting  of  tne  society 
after  its  enrolment;  which  iwas  in  the  year  1844, 
and  that  at  snch  Tn^fjting  Mr.  firodie  w«s;m)- 
pointed  treasoier,  and  continued  to  hold  Iw 
office  until  the  time  of  his  bankroplcyw 

Me.  Commissioner  JSmhw.  What  does  tha 
solicitor  to  the  fiat  say  to  this  claim  ? 

The  Soiiciior  to  the  fiat  said,  the  only  qias* 
tion  was,  whether  Mr.  Brodie  was  dnly  uh 

Eointed  the  treasurer.    There  was  no  doubt  ha 
eld  the|  amount  of  money  claimed  on  the  p«t 
of  the  society  at  the  time  na  became  bankn^ 

Mr.  ComaiissioDer  JStam,  What  does  dba 
bankrupt  say? 

Mr.  Brodie  stated,  that  the  money  was  paid 
mto  the  hank  on  account  of  the  benefit  society, 
but  he  did  not  remember  that  he  was  a|i|X]|nted 
treasurer. 

Mr.  Commissioner  Evans,  Thiat  is  the  whole 
question.  The  affidavit  now  produced  is  .too 
loose  and  unaatisfafetory.  '  It  does  not  appear 
to  be  made  by  any  officer  of  tiie  society,  and 
does  not  show  that  the  bankrupt  was  appointed 
at  a  meeting  audioiized  to  appoint  a  treasurer, 
or  that  he  was  duly  appointed  to  that  oflke. 
The  solicitor  for  the  fiat  must  be  satisfied  that 
the  bankrapt  was  the  treasorer  of  the  society, 
lawfoUy  appointed,  and  if  that  can  be  done;, 
and  the  s(^eilor  draws  up  an  order. for  pnr. 
meat  of  the  money,  I  will  sanction  it  In  toe 
meantime  the  proof  must  stand  over. 

Consideration  of  proof  adjourned. 


ANALYTICAL  DIQCtT  OF  CASES. 

BBFORTBD   IN  ALI«  THB   COURTS. 


Common  Zais  €QWct%. 
CONSTRUCnON  OF  STATUTES. 

ARREST. 

,-€,  no. — Jwrisdieiion  of  court 

,-    qf  dli/eadBa/.^An  affidavit 

^dueh  states  only  that  the  deponent  has  been 

informed  and  beliores,  Uiat  the  defendant  is 
about  to  laare  England,  without  stating  from 
whom  the  deponent  obtained  the  information, 
is  not  lufficieat  ground  for  the  defendant's  ar. 
<«st.  Under  the  fith  sec  of  the  I  &  2  Vict,  c 
^10,  where  a  judge  at  chambers  has  ordered  a 
ae&odant'a  anpeaft,  the  court  oat  of  which  the 
proceK  isanea  has  power,  on.  application  directly 
Bade  to  it,  to  order  his  disduuTKe,  if  it  thinks 
m  matmals  before  the  jndlKa  weia  insufficieDt, 
»  that  he  exercised  an  improper  discretion. 
Upon  such  applicatioQ,  the  party  arrested  may 
lie  affidavits  to  exjdaia  or  contmdict  those  on 
>^b  the  order  iras  granted,  and  those  affi- 
■vits  tqay  be  answeved  by  the  plaintiflr  on 
wvingcaoae. 

The  defendant  nay  also  take  the  opinion  of 
Bother  jiid^B  aa  to  the  prapiiety  of  his  dis- 
M^,  and  A»t  onhiion  is  in  like  maaasr  suh- 
Kt  to  he  fenefvea  by  the  oeuit. 

QikBre,  whether,  if  the  judge  secondly  ap- 


plied to  should  differ  from  the  first  on  the  c 
state  of  fseta,  he  has  power  or  right  to  order 
the  prisoner's  disdiarge,  as  upon  an  appeal  to 
theeoart. 

Qnmre,  also,  whether,  if  it  appears  oa  the 
fresh  affidavit  that  the  defendant  was  about  to 
quit  Bnghmd  at  the  time  when  those  affidavits 
were  made,  though  he  was  »ot  when  the  order 
for  his  arrest  was  made,  the  court  ongbt  to 
discharge  him.  Graham  v.  SattdrimUi,  I6  M. 
&  W.  }91 :  TObot  v.  Bulkeiey,  ib.  193. 

Case  cited  in   the  judgment:  Imlty  v.  Ellefsen, 
2  East,  453. 

2.  Action  for  malicious  arrest  under  1^2 
Vict.  c.  1 10. — Hie  only  foundation  of  an  actioa 
for  a  malicious  arrest,  under  the  1  &  2  VicL 
c.  110,  is,  that  the  plaintiff  has  obtained  the 
judge's  order  for  the  capias  by  faisehood  or 
fraud.  The  declaration  most  therefore  show 
that. 

But,  after  verdict,  a  declaration  was  held 
sufficient,  which  alleged  that  the  defendants, 
not  having  any  reasonable  or  probable  cause 
to  believa  that  the  plaattff  was  about  to  quit 
England  J  yUse/jr  and  maiicioasly,  and  without 
any  rsasooable  or  pcohahki 


proeanirfajudge  to  aaake  an  order  for  a  eimiar 
against  the  pli£itiff,  and  fidsely,  ^c,  by  colour 


J 


374 


Analiftieal  Digut  of^Ouet:  Commm  Law  Comi9. 


of  the  said  order,  caused  a  cmna$  to  be  sued 
out  thereon,  and  the  plaintiff  to  be  arrested 
under  it.  Daniels  v.  Fielding,  16  M.  &  W. 
200. 

BRIDOB.- 

A  borough,  incorporated  by  charter,  with  a 
non-intromittant  clause,  was  enlarged,  under 
«*»*«•  2  &  3  W.  4,  c.  64,  s.  35,  and  5  &  6  W.  4, 
c.  70,  s.  7,  by  the  addition  of  a  parish  in  the 
same  countv,  containing  a  bridge,  which,  until 
that  tune,  the  county  had  repaired.  There  was 
no  evidence  that  the  borough  had  been  used  to 
maintain  any  bridges  :  Held,  that  the  transfer 
of  tiie  new  district  did  not  render  the  borough 
hable  to  repair  the  bridge.  Reg.  v.  Inhabitants 
o/Netc  Sarum,  7.  Q.  B,  941. 

Ci868  cited  in  the  judgment:  Rex  ▼.  West  Rid- 
ing of  Yorkshire.  J  East,  342.  348, 351  ;  Rex 
T.  Eccleafield,  1  B.&  Aid.  348, 355,  359;  Rex 
r.  Inhabitants  of  West  Riding  of  Yorkshire.  4 
B.  &  Aid.  623, 

CHURCH. 

Limitation  oc/.— Where  a  tenant  holds  pre- 
imses  by  the  service  of  cleaning  the  parish 
church,  without  any  pecuniary  render,  such 
service  is  a  "rent"  for  which  "a  distress" 
may  be  made,  within  the  meaning  of  the  Limi- 
tation Act,  3  &  4  W.  4,  c.  27,  ss.  1, 8. 

So  the  service  (under  the  like  circumstances) 
©[ringing  the  church  bell  at  stated  hours  from 
Michaelmas  to  Christmas.  Doe  rf.  Edney  v. 
Benham;  S.  C.  Doe  d.  Edney  v.  Billett,  7  Q. 
B.  976. 

COGNOVIT. 

\^2  Vict,  c,  UO.—Attestation.— The  fol- 
lowing attestation  of  a  cognovit  was  held  to  sa- 
tisfy the  1  8c  2  Vict.  c.  110,  s.  9  :— "Duly  exe- 
cuted by  the  above-named  R,  G.,  in  the  pre- 
sence of  me,  the  undersigned  S.  B.,  attorney 
on  behalf  of  the  said  R.  G.,  expressly  named 
by  him  and  attending  at  his  request ;  and  I 
hereby  declare  that  I  subscribe  my  name  as 
^tness  to  the  due  execution  hereof  by  the  said 
R"  G.,  and  as  his  attorney,  and  that  previous  to 
the  execution  thereof  by  the  said  R,  G.,  I  in- 
formed him  of  the  nature  and  effect  thereof." 
Signed  "  S.  B,"  &c.  PhiUips  v.  Gibbs,  16  M. 
&  W.  208. 
Cases  cited  in   the  judgment:   Lewis  v.  Lord 

Kensington,  13   Lan-  J.,  N.S.,  (CP.).  101  ; 

Hibbert  v.  Barton,  10  M.  &  W.  678. 

COSTS. 

Inaction  upon  a  judgment,  in  what  cases  al- 
towerf.— Upon  moving  for  a  rule  for  costs  under 
the  Stat.  43  G.  3,  c.  46,  s.  4,  in  an  action  upon 
a  lud^ent,  an  affidavit  showing  the  reason  for 
adopting  that  course,  is  indispensable.  Revell 
y.fVetherell,3C,B.32l. 

Case  cited  in  the  judgment:  Frnser  v.  Moaes,  4 
Scott,  N.  R.  749 }  1  DowL  N.  S.  705. 

EXECUTION,  SPEEDY.  -, 

'Where  a  judge  at  nisi  prims  has  granted  a 
certificate  for  speedy  execution,  and  judgment 
nas  been  signed  thereon,  and  the  costs  taxed ; 
an  apphcation  by  the  defendant  for  costs  under 


the  19th  sect,  of  the  5  &  6  Vict.  c.  122,  most 
be  made  within  the  first  four  days  of  the  ensoing 
term ;  in  other  -  cases  such  application  must  be 
mdde  before  final  judgment. 

Quare,  whether  the  19th  sect,  of  the  5  &  6 
Vict.  c.  112,  applies  to  any  case  except  where  a 
bond  is  given  under  the  13th  sect.  Smitk  r. 
Temperley,  4  D.  &  L.  510. 

FEME  COVERT. 

3  ^  4  FT.  4,  c.  74.— The  court  will  not  sanc- 
tion a  particular  form  of  conveyance  by  a  mar- 
ried woman,  under  the  3  &  4.  W.  4,  c.  74,  s.  91. 

WoodaU,  in  re,  3  C.  B.  639. 

FRAUDS,   STATUTE  OF. 

1 .  Railway  shares,— A  contract  for  the  sale  of 
railway  shares  is  not  a  contract  for  the  sale  of 
goods,  wares,  or  merchandise,  within  sect.  17. 
Bowlby  V.  Bell,  3  C.  B.  284. 

2.  ^ames^— Debt  for  goods  sold  and  de- 
livered.  Pleas,  never  indebted  and  set^yff. 
Plaintiff  iwed  defendant  a  debt,  and  while  it 
remained  due  sold  him  goods  by  sample  to  a 
larger  amount,  and  exceeding  10/.,  without 
note  or  memorandum  in  writing  of  the  bargain 
for  sale.  Part  of  that  bargainSras,  that  the 
debt  due  from  nlaintififwas  to  go  in  part  pay- 
ment  by  defendant  to  him,  but  no  actual  pay- 
ment of  money  was  made  by  either,  nor  was  any 
receipt ^en  by  defendant  tor  pbdntiirB  debt  to 
him.  The  goods  were  supplied  to  defendant, 
who  returned  them  as  inferior  to  sample,  and 
the  jury  found  that  he  had  never  accepted 
them.  Verdict  for  defendant :  Heltf,  on  motion 
for  a  new  trial,  that  nothing  had  been  given  in 
earnest  to  bind  the  bargain,  or  in  part  of  pay- 
ment, within  29  Car.  2,  c.  3,  s.  17,  so  as  to 
make  the  contract  binding  on  the  buyer. 
Walker  v.  Nussey,  16  M.  &  W.  302. 

HIGHWAY. 

1.  By  Stat.  34  G.  3,  c.  64,  when  the  bound- 
ary  of  two  parishes  lay  along  the  centre  of  a 
highway,  justices  were  empowered,  on  infonna* 
tion  of  the  fact,  to  summon  the  aurreyon  of 
the  respective  parishes,  hear  the  parties  ioid 
their  witnesses,  and  findly  determine  the  matter 
by  order,  apportioning  the  highway  between 
the  parishes  for  the  purpose  of  repair.  Foi^' 
of  information,  summonses,  and  orders  wen 
given. 

Bv  an  order  imder  this  act,  the  jaaticea  ^^ 
citea  an  information  laid  before  them,  that  one 
side  of  a  certain  highway  was  in,  and  repairable 
bv  parish,  H,,  and  the  other  side  in,  ana  repair- 
aole  by,  parish  W,,  praying  an  apportionment; 
that  thev  had  summoned  the  surve)ror5,  who 
attended,  and  that  they  had  examined  wit- 
nesses; and  they  ordered  that  the  higbw^ 
should  be  apportioned  between  If.  and  f^n 
dividing  it  by  a  transverse  •  line.  The  order 
contained  no  direct  finding  that  tiie  sides  of  the 
highway  were  respectively  in  H.  and  W\  but 
the  statute  form  was  correctlv  followed.  Ob 
indictment  for  non-repair  of  tne  part  allotted 
to  H,,  held,  that  the  justices  must  be  taken  to 
have  considered  the  question,  whether  or  not 
part  of  the  highway  WM  in  H.»  and  to  have  d^ 
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dded  by  thor  order  that  it  was ;  and  that  the 
&ct  could  not  be  questioned  on  trial  of  an  in- 
dictment, the  subfect-matter  beinf^  within  the 
juritdiction  of  the  justices,  and  their  finding  of 
the  fact  conclusive.  Reff,  y.  Inhabitants  of 
Hicklinff,  7  Q.  B.  880. 
Case  cited  in  the  jud^ent:  Brittaia  ▼.  Kin- 
naird,  1  Brod.  &  B.  43S. 

2.  A  n  order  directing  an  indictment  for  non- 
repair <«r  a  road,  under  stat.  5  &  6  W.  4,  c.  50, 
ss,  94,  93,  must  show  on  the  face  of  it  that  it 
was  made  at  a  special  session  for  the  highways, 
held  within  the  division  in  which  the  road  is 
ntuate.  If  it  do  not,  it  is  void ;  and  an  order 
for  costs  made  under  sect.  95,  bv  the  judge 
who  tried  the  cause,  will  be  set  asiae.  Reg.  v 
Inhabitants  of  Hichling,  7  Q.  B.  890. 

IN80LVBNT. 

1.  Effect  of  final  order  for  protection,  under 
7^8  Vict,,  c.  96»  *.  22. — A  nnal  order,  under 
the  7  &  8  Vict.,  c.  96,  s.  22,  for  the  protection 
of  an  insolvent  from  being  taken  or  detained 
under  any  process,  in  respect  of  a  debt  in- 
cluded in  his* schedule,  cannot  be  pleaded  in 
bar;  such  order  being  a  mere /»er3omi/  protec- 
tion, and  that  statute  containing  no  provision 
equivalent  to  the  10th  section  of  the  5  &  6 
Vict.,  c.  116.  Toomer  v.  GingeU,  3  C.  B. 
322. 

2.  Stat.  7  fyS  Vict.,  c.  96,  *.  25,  as  to  an- 
nuities secured  by  bonds,  Src,  not  retrospectioe. 
The  provinon  in  7  &  8  Vict.,  c.  96,  s.  25,  that 
every  sum  of  money  payable  by  way  of  an- 
nuity or  otherwise,  at  any  future  time  or  times, 
by  virtue  of  any  bond,'  averment,  or  other 
securities,  shall  be  deemed  and  taken  to  be  debts 
within  the  meaning  of  the  5  &  6  Vict.,  c.  116, 
and  of  that  act,  is  not  retrospective.  Thompson 
V.  Lack,  3  C.  B.  540. 

JOINT-STOCK   COM  panics'  RBGI8TBATION 
ACT. 

Broker  and  prineipal, — lUegal  contract.— In 
an  actioo  of  assumpsit  for  money  had  and  re- 
ceived, the  defendant  pleaded,  as  to  94/.  2s.  6d., 
parcel.  Sec,  that,  after  the  passing  of  the  7  & 
^  Vict.,  c.  110,  and  after  the  1st  of  November, 
1S44,  Uie  defendant,  as  the  broker  and  agent 
of  the  plaintiff,  sold  on  account  of  the  plaintiff 
fifteen  scrip  shares  in  a  certain  joint-stock 
comnanv,  called  the  Boston,  Newark,  and 
Sheffield  Railway  Companv,  for  94/.  2s.  6d. ; 
the  formation  of  wnicn  company  was 
commeBced  after  the  let  of  November, 
1844,  and  which,  at  the  time  of  such 
Kale,  was  a  joint-stock  company  within  the 
proviaioDs  of  the  said  act,  toat  is  to  say,  a 
partnership  whereof  the  capital  was  agreed  and 
btended  to  be  dirided  into  shares,  &c.,  &c., 
and  not  being  a  banking  compan}^,  &€.,  (nefra- 
IhiAg  the  excepted  cases  mentioned  in  the 
meeting  part  of  the  7  &  8  Vict.,  c.  110,  s.  2 ;) 
bd  that  the  94/.  2^.  6d.,  parcel,  &c.,  was 
jBoney  received  by  the  defendant  as  the  pro- 
mmdu  of  such  saje :  Held,  bad,  on  demurrer, 
|§r  not  showing  that  the  company  was  a  rail- 
Way  company,  the  execution  of  whose  woriu 


could  be  carried  into  efiect  without  the  assist- 


ance of  parliament,  and  therefore  not  within 
the  provision  at  the  end  of  the  7  &  8  Vict.,  c. 
110,  s.  2,  which  is,  in  legal  effect,  an  excep- 
tion. 

Semble,  that  if  the,  sale  had  been  illegal,  the 
broker  who  negociated  the  sale  and  received 
the  money  had  no  right  to  set  up  the  illegality 
of  the  transaction  in  answer  to  an  action  fot 
money  had  and  received,  the  purchaser  not 
having  insisted  on  such  illegality.  Bousfield 
V.  WUson,  16  M.  &  W.  185. 


LANDLORD  AND  TENANT. 

Proceedings  bg  justices  to  put  landlord  in 
possession,  under  11  Geo.  2,  c.  19. — Evidence 
of  order. — Proceedings  of  magistrates  for  re- 
stitution of  premises,  under  sect.  16  of  stat.  11 
Geo.  2,  c.  19»  are,  by  section  17«  to  be  revised 
(in  England)  bv  the  judges,  on  circuit,  &c., 
acting  as  inoiviaual  justices. 

Held,  therefore,  that  the  allegation  in  an 
indictment,  that  an  order  was  made  by  A.  and 
B.,  the  justices  of  assise  for  Surrey,  was  not 
supported  by  a  certificate  of  such  an  order 
signed  by  the  deputy  derk  of  assize  in  the 
same  way  as  an  order  of  court. 

Semble,  that  it  is  not  necessary,  on  such 
indictment,  to  prove  the  proceedings  before 
the  magistrates,  preliminary  to  the  restitution ; 
and  that  it  is  sufficient  to  put  in'  the  record 
made  up  by  them,  in  which,  after  reciting  the 
complaint  and  other  proceedings,  they  declare 
that  they  put  the  complainant  into  possession. 

Semble,  that  orders  under  section  17  of  stat. 
11  Geo.  2,  c.  19,  should  be  signed  by  the 
judges  who  make  them.  Reg.  v.  Sewell,  8  Q. 
B.  161. 

LBASB. 

Agreemsr^tfor  lease.Stan^.-^S  ^  9  Viet., 
c.  106.— By  7  &  8  Vict.,  c.  76,  s.  4,  (in  force 
from  and  after  the  3l8t  of  December,  1844, 
and  repealed  by  8  &  9  Vict,  c.  106,  from  the 
1st  of  October,  1845,)  it  was  enacted,  that  no 
lease  in  writing  of  any  freehold,  copyhold,  or 
leasehold  land  should  be  valid,  unless  the 
same  should^  be  made  by  deed,  but  that  any 
agreement  in  writing  to  let  any  such  lands 
should  be  valid,  and  take  effect  as  an  agree- 
ment to  execute  a  lease.  By  a  document, 
dated  the  3rd  of  July,  1845,  and  purporting  to 
be  a  memorandum  of  agreement,  (made  wnile 
that  section  was  in  force,)  M.  agreed  to  let, 
and  B.,  to  take  certain  rooms  in  a  house  from 
the  7th  of  that  month,  for  the  monthly  rent  of 
36s.,  to  be  paid  every  four  weeks  :  Held,  that 
it  was  only  an  agreement  to  execute  a  lease, 
and  was  well  aofmitted  in  evidence  as  such 
agreement,  without  a  stamp,  being  of  no  cer- 
tain value  above  1/.  i6s. 

Qumre,  whether,  since  the  repeal  of  7  &  8 
Vict.,  c.  76,  s.  4,  by  8  &  9  Vict,  c.  106,  such 
a  memorandum  would  require  a  stamp  of 
1/.  I6s*  as  a  lease  under  55  Geo.  3,  c.  184, 
8ched._p.  1,  tit  Lease.  BurTon  v.  ResveU,  16 
M.  &  W.  307. 

LSGTUBV-ROOM. 

RsstrieHom  on  prosecution  bg  stat.  24-3 
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MMrity.— Stat  2  &  3  Vkt.,  c  12,  •.  4,  wludt 
forbidB  the  instituling  any  proaenitioii  lor 
offences  under  thai  aet,  except  ia  the  nanuv  ef 
the  Attorney  or  Solicitor-Genera],  applies  oalf 
to  o&Dces  created  by  the  act  itattf,  though, 
\j  aection  6,  it  ia  to  oe  eonetmed  aa  one  act 
with  Stat.  39  Geow  3,  c.  79^  which  cfeatce  other 
oStnee^  Where  a  atatato  gives  a  ibnt  of 
convic^B,  not  fiiJiy  deacrilMBg  the  offimee,.  the 
conviction,  Berertheless,  must  fuUv  deacrihe 
it;  but  in  the  part  which  cwaads  the  penalty, 
it  is  sufficient  to  follow  the  statute  form :  al- 
though the  enactiuff  part  of  the  statute  gives 
part  of  the  penalty  to  the  informer,  and  the 
aoffiB  m  not  so  drawn  as  to  show  who  he  is. 
Rag.  ▼.  JoAmom,  8  Q.  B.  103. 

LIMITATIONS,   STATUTE   OP» 

t.  Negaiwe  preg$umi.'-'TreaifM8  fuare  tlm^ 
sum  f regit. 

Plea,  that  the  close  was  the  freehold  o£  H., 

wherefore  the  defendants,  as  the  aervaota  of 

H,,  and  by  his  comaaaad^  eommitted  the  tres- 

passes.    Replication,  thai  defendants  did  not, 

a^  the  servants  of  H.,  and  fanr  hia  comnaad^ 

committed  the  treapaases:  lfeM,that  theieolica^ 

tion  involved  a  ^  negative  pregnaBt,"  ana  was 

there£Dre  had  on  special  demurrer.    .XNiea  ▼. 

/a«M,  4  D.  &  Lu  4d4. 

Gaaas  cittd  in  ikm  jodgnenti:  MiehMl  v.  Myvrs^ 

6  M.&  G.  702;  fifyn  v.  Cole,.  Ccou  Jse.87  ; 

Aabery  v.  JamM,  1  Venl.  70. 

Aaother  flsa  dednced  title,  by  an  iodoswe 
art  to  an  aUotosent  oi  knd,  ceroprisiHg  the 
ioctt^M  qmo^  to  oae  T^  and  stated  hie  entry  and 
posaeeaiott  miitil  jast  before  the  ti«K  when,  &c., 
and  giving  colour  to  the  plaintiff,  justified  the 
trespass  as  the  servants  of,  and  by  the  com- 
mand of,  T.  RspUcation^  diat  deugMbnts  en- 
tered and  comimlted  the  trespasses  after  the 
passing  of  the  Limitation  Act  (3  &  4  W.  4,  c. 
27),  and  that  the  entry  was  made  for  the  pur- 
pose of  recovering  the  dose  in-  which,  icc.^  and 
that  the  right  to  enter  did  not  at  firat  accrue 
to  T.  or  the  defendants,  or  any  peraon  throoi^ 
whom  they  claimed^  at  any  time  witUn 
twenty  years  before  making  that  entry  :  Hekt, 
on  speml  demurrer,  that  the  replicatian  was 
ffood,  it  being  sufficient  for  the  plaintiff  to 
bring  the  case  within  the  second  section  of  the 
statute,  and  if  the  defendants  rdied  upon  any 
subsequent  clause  as  preventing  the  light  of 
entry  from  being  barred»  that  matter .  aboiiid 
come  from  them  by  vray  of  rejoinder.  Jftmes 
V.  Jotte«^  4  D>&L.  494. 

2.  Bankm-and  cusiMter. — ^Money  deposited 
with  a  banker  by  Ins  cBStomer  in  the  ordi* 
nary  way  ia  sMmey  kiU  te  the  banker*  with  a 
superadded  obligation  that  it  ia  to  bo  paid 
when  called  for  by  cheqne;  Mid  conse^Mntly, 
if  it  remain  in  the  bai|ker's  hands  for  six  years, 
without  any  payment  by  him  of  the  principid. 
or  allowance  of  intevcat,  the  Statute  of  Limi- 
tations ia  a  bar  to  ita  rec^overy  {dMtamte  Pol- 
lock, C.  B.)  An  administration  byabankrqpt  in 
his  balance-sheet  fnll  nol  take  a  debt  out  of 
the  Statute  o£  Limitationa  aa  against  hia  as- 


witeten  and  aeat  by  dinxtion  of  £^MagDMi 
of  a  bankrupt,  by  an  acmaatsat  eapkyM  bif 
them  to  wind  up  the  affiura  of  thebtabapt 
eatate,  wil  net  take  adebt  af  thebsokniftotf 
of  the  Statute  of  limitatioBS.  Fott  v.  Gto, 
16  M.  &  W.  321. 
See  CAarcA. 

LOCAL  ACT. 

NegKgemee.  —  Commimonen^  clerL— By  a 
k>cal  act,  (3  &  4  Vict.,  c  Ir,)  commssioQen 
were  appointed  for  improving  a  nangatbn; 
an  their  powers  to  be  executed  oy  the  majority 
present  at  a  meeting  of  not  fewer  than  three. 
They  were  not  to  be  personalljr  liable  on  con- 
tracts made,  or  for  damages  inconed  in  rela- 
tion to  any  thing  done  in  pursuance  of  the  act, 
but  might  be  sued  in  the  name  of  their  clerk. 
The  commissioneiSy  at  a  meeting  duly  held, 
(November  12,)  reaolved  to  acecpt  a  tender 
for  executing  works  in  pursumce  of  the  act; 
their  clerk  thereupon  drew  up  a  contract  ac- 
cording to  the  tender;  and  it  was  aftervardt 
(December  4)  signed  by  the  contnctor.  It 
purported  to  be  made  by  A,  B.,  tad  C,  being 
three  of  the  commisaionera  appoiated  for  put- 
ting the  act  in  execution,  and  ledted  the  pir 
vious  resolution ;  but  it  did  not  appear  (ooleai 
aa  before  mentiooed)  that  die  contract  wai 
executed  or  sanctioned  by  the  majority  of  i 
regular  meeting. 

Held,  that  the  contract,  made  ia  cosae- 
quence  of  the  above  resolution,  wai  a  contract 
entered  into  by  the  conunissionera  in  execution 
of  their  office. 

And  that  they  were  liable,  and  miffht  be 
sued  in  the  name  of  their  ckik«  £or  (koagc 
negligently  done  by  the  contractor  to  third 
persons  in  execution  of  such  eonSiact 

The  contractor,  in  executing  part  of  the 
work  contracted  for,  (the  diversion  of  a  creek,' 
made  a  drain,  which,  from  a  defect  in  the 
materials,  could  not  resist  water ;  and,  viithout 
having  any  authority  to  do  so,  he  tamed  Id 
the  water,  which  broke  through  and  flooded 
the  neighbouring  land.  The  drain  «-»>  no^ 
finished  at  the  time;  but  it  did  not  appear 
that  anything  further  was  about  to  be  done 
for  the  purpose  of  secising  it,  if  the  mischief 
had  not  happened. 

In  an  action  on  the  caae  againit  the  coffl> 
missioners,  (sued  by  their  clerk,)  a  declaratiftii 
stating  that  they  made  the  diversion  and  ex^ 
euted  the  worics  so  negligently  that,  ia  coi»e- 
qnence  thereof,  and  from  no  other  caoce,  the 
water  broke  tiirough  and  flooded  plaintiff 
land* 

Odd  that,  on  the  facts  above  stated,  defend- 
ant waa  not  hable.    AUeu  v.  Hajfmard,  7  (i  B.I 

geo.  ! 

Casescrited  in  rbe  jadraent :  Laugberr.  Poioterj 
5  Bl  &  C.  547  ;  RuidloMm  ▼.  Momr.  8  A 
ic  E.  109;.  Qwarmaa  ▼.  Baraatt,  6M.&WJ 
499;  Miikftn  V.  Wedg*.  It  A.&B.73f\ 
Rapsoa  v..  Cabin,  9  M.  &  W.  710, 
BAn»WAT» 

1.  iMa  dbne  ta  /wrmexee  of  a  ttnhit.^ 
Oftifrnelfeii.-— A  raflway  company  wis  enk< 
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powered  bv  statute  to  divert  a  canals  and  it 
was  enactea  that,  if  bv  any  accident,  or  in  the 
execution  of  any  worKs  authorized  by  the  act» 
(otherwise  than  from  the  neglect  or  mis- 
management of  the  railway  company,)  or  by 
reason  of  the  bad  state  of  repair  of  the  railway 
company's  works,  the  canal  should  be  so  ob- 
structed that  boats  could  not  pass,  the  railway 
company  should  pav  the  canal  company,  by 
way  of  ascertained  aamages,  10/.  at  least  for 
every  hour  during  which  the  obstruction  should 
continue ;  and  if  it  should  continue  beyond 
seventy-two  consecutive  hours,  or  should  have 
been  occasioned  by  any  wilful  act  of  the  rail- 
way company,  then  at  20/.  per  hour  at  least  by 
way  of  ascertained  damages.  And  that,  in 
default  of  payment  on  demand  made  on  the 
railway  company's  treasurer,  &c.,  the  canal 
company  might  recover  the  sum  by  action  of 
debt  or  on  the  case.  But  this  clause  was  not 
to  prevent  their  recovering  special  damage  in 
respect  of  injuries  by  machines  or  engines  on 
the  railway,  or  of  the  acts  or  defaults  of  the 
railway  company,  in  respect  of  which  the 
lowest  amount  of  liouidated  damages  was  as- 
certained as  aforesaia,  though  the  special  da- 
mage might  exceed  the  liquidated  aamages; 
but,  if  such  liquidated  damages  should  have 
been  paid,  and  any  action  for  special  damage 
should  be  brought,  credit  was  to  oe  given  there- 
in for  such  payment. 

It  was  also  enacted  that  no  action  should  be 
brought  for  anything  done  or  omitted  to  be 
done  in  pursuance  ofthis  act,  or  in  the  execu-> 
tion  of  the  powers  or  authorities  given  by  it, 
without  20  days'  notice,  nor  unless  the  action 
should  be  brought  within  six  calendar  months 
next  after  the  act  conunitted,  or,  in  case  there 
should  be  a  continuation  of  damage,  then 
within  six  calendar  months  next  after  the 
doing  such  damage  should  have  ceased. 

Held,  that  an  action  of  debt  for  liquidated 
damages  incurred  by  obstructing  the  canal, 
was  an  action  for  something  done  m  pursuance 
of  the  act;  and  that  the  limitation  clause 
applied. 

The  declaration  stating  that  the  canal,  by 
means  of  the  defendant's  works,  became  ob- 
structed on  a  certain  day,  and  continued  so 
obstructed  for  99  hours  next  following,  and 
that  defendants  refused  payment  when  de- 
manded :  Held,  that  the  time  of  limitation  ran 
from  the  last  obstruction,  and  not  from  the  de- 
mand of  payment.  Kenntt  and  Avon  Canal 
Company  v.  Great  Western  Railway  Company, 
7Q.  B.  824. 

2.  Interest,  when  recoverable  as  damages. — 
The  Great  Western  Railway  Company  granted 
to  the  plaintiffs  debenture  bonds  m  the  follow- 
ing forms  : — "  Bv  virtue  of  an  act  passed,  &c., 
we,  the  Great  Western  Railway  Company,  in 
consideration  of  1,000/.  to  us  paid  by  T.  P. 
and  IV.  6.,  do  assign  to  the  said  T.  P.  and 
W.  G.  the  said  undertaking,  and  all  future 
calls,  and  all  the  estate,  righC  title,  and  interest 
of  the  said  compaoy  in  and  to  the  same,  to  hold 
unto  the  said  T.  P.  and  IV.  G.,  until  the  said 


sum  of  1,000/.,.  together  with  all  interest  for 
the  same  after  the  rate  of  5/.  per  cent.,  payable 
as  hereinafter  mentioned,  shall  be  fully  paid 
and  satisfied;  and  it  is  hereby  stipulated  that 
the  said  principal  sum  of  1,000/.  shall  be  re» 
payable  and  repaid  on  the  15th  of  January, 
1844,  and  that  in  the  meantime  the  said  com- 
pany shall,  in  reroect  of  interest  as  aforesaid  on 
the  said  principal  sum,  pay  to  the  bearer  of  the 
coupons  or  interest  warrants  the  several 
sums  mentioned  in  such  warrants  respectively, 
at  the  times  specified  therein." 

In  January,  1844,  the  previous  interest  hav- 
ing been  duly  paid,  the  last  of  the  coupons 
or  intecest  warrants  was  presented,  and  the  in- 
terest paid  to  the  plaintiffs ;  but  the  company 
did  not  then  pay  the  principal,  or  give  notice 
to  the  plaintiffs  that  they  were  ready  to  pay  it : 
Held,  that  the  plaintiffs  were  entitled,  in  an 
action  of  covenant,  to  recover  interest  from  the 
15th  January,  1844,  to  the  time  of  the  payment 
of  the  principal.  Price  v.  Great  Fvestem 
Railway  Company,  16  M.  &  W.  244. 

CfiSdS  cited  ia  the  judgment :  Diekeoson  v* 
Harrison,  4  Price,  283 ;  Watkins  v.  Morgan, - 
6  C.  &  P.  661. 

3.  Imprisonment  for  non-payment  of  fare.'—* 
By  5  W.  4,  c.  X.,  (local),  the  London  and 
Croydon  Railway  Company  was  incorporated. 
By  sec.  106,  they  were  authorized  to  make 
bye-laws  for  the  good  government  of  their 
afcirs,  for  regulating  their  proceedings,  and 
for  the  management  of  the  undertaking,  and 
of  the  officers  and  servants  of  the  company  in 
all  respects,  '*  and  to  impose  and  inflict  such 
reasonable  fines  and  forfeitures  upon  all  persons 
offending  against  the  same  as  to  the  said  com- 
pany shdl  seem  meet,  not  exceeding  the  sum 
of  5/.  for  each  offence ;"  such  bye-law  to  be 
binding  upon  and  be  observed  by  all  parties," 
provided  they  were  not  repugnant  to  the  laws 
of  England,  or  the  directions  of  the  act.  By 
sec.  148,  the  company  were  empowered  to  make 
orders  for  relating  the  travelling  upon  and 
use  of  the  railway,  and  for  or  relating  to  tra- 
vellers passing  thereon ;  such  orders  and  regu- 
lations to  be  binding  upon  such  travellers,  on 
pain  of  forfeiting  a  sum  not  exceeding  5/., 
which  the  companj  shall  attach  to  a  default. 
By  sec.  163,  penalties  and  forfeitures  imposed 
by  the  act,  or  by  any  bye-law,  order,  or  rule 
made  in  pursuance  thereof,  might  be  recovered 
in  a  summary  way  by  adjudication  of  justices, 
one-half  the  penalty  to  go  to  the  informer,  and 
the  other  half  to  the  company.  By  sec.  165, 
any  officer  or  agent  of  the  company  may  seize 
and  detain  any  person  whose  name  and  resi- 
dence should  be  unknown  to  such  officer  or 
agent  who  shall  commit  any  offence  against 
the  act,  and  may  convey  him,  &c.  before  a  jus- 
tice without  any  warrant  or  other  authority  than 
that  act.  The  company  made  a  bye-law,  under 
their  common  seal,  by  which  each  passenger, 
not  producing  or  delivering  up  his  ticket  on 
leaving  the  company's  premises,  was  required 
to  pay  the  fare  from  the  place  whence  the  train 
originally  started :  Held,  that  this  was  not  a 
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bye-law  imposing  a  ''penalty  or  forfeiture;" 
so  that  tbe  non-production  of  a  ticket  on  leav- 
ing the  company's  premises,  and  the  refusal 
to  pay  the  fare  from  the  place  froin  which  the 
tram  originally  started,  aid  not  authorize  the 
arrest  of  the  passenger. 

Semble,  the  only  power  to  apprehend  given 
by  sec.  165,  is  for  an  offence  agunst  the  act 
itself. 

Qiuere,  whether  the  bye-law  was  reasonable. 
Chilton  V.  London  and  Croydon  Railway  Com- 
pany, 16  M.  &\V  212. 

4.  Notice  of  action.  —  Costs,  —  Taxation,  — 
The  Great  Western  Railway  Company  is  bound 
by  its  acts  of  parUament  to  charge  all  persons 
sending  goods  by  it  at  equal  rates.  In  as- 
sumpsit for  money  had  and  received,  to  recover 
the  difference  between  the  sums  charged  the 
plaintiff  and  those  charged  by  the  company  to 
other  persons  for  the  conveyance  of  goods,  it 
was  held,  that  the  charges  so  made  must  be 
considered  as  something  done  under  the  act  by 
which  they  were  incorporated,  and  conse- 
quently that  under  sect.  223,  they  were  entitled 
to  notice  of  action ;  and  .  therefore,  that  the 
Master  was  right  in  allowing  the  plaintiff  the 
costs  of  a  notice  of  action. 

The  court  refused,  on  a  motion  to  review  the 
taxation,  to  entertain  an  objection  to  the  amount 
of  the  costs  of  the  notice  of  action  so  allowed, 
as  that  objection  had  not  been  taken  before  the 
Master.  Kent  v.  The  Great  Western  Railway 
Company,  4  D.  &  L.  481. 

See  Statute  of  Frauds. 


SSNTBNCB  OF  IHPRI80XMBNT. 

11  G.  4,  and  W.  4,  c.  70. -Sembk,  that 
under  stat.  11  G.  4,  and  I  W.  4,  c.  70,  a  sen- 
tence  that  defendant  be  imprisoaed  for  a  term 
commencing  from  the  time  when  he  sbaU  be 
actually  taken  into  custody,  is  correct 

Quart,  whether  in  such  sentence  it  be  ne- 
cessary to  use  the  words  "  It  is  considered." 

Judgment  beinff  reversed,  defendant,  K., 
who  was  still  under  imprisoDment,  was  dis- 
charged by  order  (in  vacation]  of  a  jndge  of  the 
Court  of  Queen's  Bench,  sitting  at  chambers. 
Reg.  V  King,  7  Q.  B.  782. 


See  Lease. 

TOLLS. 

1.  General  TumpUce  Act,  3  G.  4,  c.  126.- 
Letting  agreement.  —  In  an  action  for  rent 
payable  under  an  agreement  with  trastees  of 
turnpike  Voads,  demising  tolls  and  toU-bouKs, 
the  declaration  need  not  show  that  the  forms 
required  bv  stat.  3  G.  4,  c  12C,  s.  55,  were  ob- 
served in  the  letting. 

It  is  sufficient  if  the  count  states  that,  at  a 
meeting  of  the  trustees,  held  at,  &c.,  the  tolls, 
&c.,  were  put  up  to  be  let  by  auction  under 
certain  conditions,  &c.,  at  which  meeun}^  A.  B. 
was  the  last  and  highest  bidder,  aud  thereupon, 
by  a  memorandum  of  agreement,  &c.,  it  was 
witnessed,  &c. ;  mutual  promises,  and  entr)'of 
defendant. 

In  an  action  on  such  agreement,  if  the  in- 
strument be  produced^  stating  that  the  trustees 
have  contracted,  &c.,  with  the  lessee,  *'  witness 
the  hands  of  C  and  D.,  two  of  the  trustees," 


REQUESTS,    COURT   OF. 

4^(i«w^—5«^i7M/wn.— An  affidavit  in  sup-, ,  

port  of  an  application  to  enter  a  suggestion  |  &c.,  and  the  signatures  of  defendant,  and  of 
under  the  23  G.  2,  c.  33,  (The  Middlesex  \  C.  and  D.  be  proved,  such  instrument  is  evi- 
Court  of  Requests  Act,)  described  the  defend-  dence  against  the  defendant  that  C  andD. 
ant  as  of  "  No.  5 1,  Bedford  Row,  Holborn,  in  were  trustees,  and  will  support  a  verdict  against 
the  county  of  Middlesex,"  and  further  stated,  \  him  in  an  action  at  their  suit  as  trustees, 
that  "  before  and  at  the  commencement  of  this  1  though  there  be  no  other  proof  that  they  weie 
suit,  he  was,  and  ever  since  hath  been,  and  still  so.  fVillington  v.  Browne,  8  Q,.  B.  169. 
is,  inhabiting  and  resident  in  Bedford  Rowj  2.  Commitment  aided  by  conviction. --Fom 
aforesaid;  and  that  for  and  during  all  thAt  of  conviction  under  stat.  4  G.  4,  c.  95,  *.  30.- 
time  he  was,  and  still  is,  liable  to  be  summoned '  Protection  qf  magistrate  under  3  G.  4,  c.  126, 
to  the  Court  of  Requests,  held  at  Kingsgate '  *.  147.— Stat.  4  G.  4,  c.  95,  s.  30,  enacts,  tbj 
Street,  Holborn,  aforesaid ;  and  that  the  cause  '  if  any  collector  of  tolls  "  shall  demand  and 
of  the  above  action,  and  every  part  thereof, '  take  a  greater  or  less  toll  from  any  person  than 
arose  within  the  jurisdiction  of  the  said  court :  he  shall  be  authorised  to  do  by  virtue  of  the 
Held,  that  the  affidavit  was  insufficient,  as  it 


did  not  show  that  the  whole  of  Bedford  Row 
was  in  the  county  of  Middlesex ;  and  that  the 
court  could  not  take  judicial  notice  that  the 
Court  of  Requests  for  Middlesex  was  held  in 
Kingsgate  Street.  Thome  v.  Jackson,  4  D.  & 
L.  478. 

Case  cited  in  tbe  iudgment :  Rex  v.  Burriilge, 
S  P.  Wins.  496,  497. 

RALE. 
13  Eliz.  c.  5.— A  sale  of  property  for  good 
consideration  is  not,  either  at  common  law  or* 
under  stat.  13  Eliz.  c.  5,  fraudulent  and  void, 
merely  because  it  is  made  with  the  intention  to 
defeat  the  expected  execution  of  a  judgment 
creditor.     Wood  v.  Diapte,  7  Q.  B.  892. 


powers  of  any  act,  or  of  the  orders  and  resoU 
tions  of  the  trustees  or  commissioners,  made 
in  pursuance  thereof,"  he  shall  be  liable  to  i 
penalty,  which  is  made  recoverable  by  contlc 
tion  before  justices,  and  distress,  and  imprison' 
ment  in  default  of  sufficient  distress. 

A  conviction  stated,  that  a  collector  "£< 
demand  and  take  "  from  /.  L.,  at  a  gate  on  i 
turnpike  road,  "  a  certain  toll,  to  wit,  the  m 
or  sum  of  4d.,  as  and  for  a  toll  then  and  then 
payable  by  the  said  /.  L.,  at  such  gate,  forj 
certain  horse  then  and  there  drawiuff  a  ceruii 
cart  upon  two  wheels  only,  and  which  said  cii 
was  then  and  there  drawn  bv  auch  one  bors 
only,  and  driven  by  him,  tne  said  J.  L.,  u 
along,  and  over  the  said  turnpike  road;  ao 
for  which  said  horse,  drawing  such  cart,  a  cei 
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tain  toU,  to  wit,  the  sum  of  6d.,  was  then  and 
there  payable  by  the  said  /.  L,,  the  said  toll  or 
8am  of  4d.,  80  aemanded  and  taken  by  the  said 
''collector,"  as  aforesaid,  then  and  there  being 
a  k$$  toll  than  he  was  then  and  there  authorised 
to  take  for  the  cause  aforesaid,  by  virtue  of  the 
powers  of  any  act,  or  of  the  orders  and  resolu- 
turns  of  the  trustees  or  commissioners  of  the 
said  turnpike  road,  made  in  pursuance  thereof 
contrary  to  the  form  of  the  statute,"  &c. 

Held,  a  sufficient  conviction,  though  no  pro- 
vmons  of  any  particular  turnpike  act,  or  orders 
or  resolutions  of  trustees,  or  commissioners, 
were  set  forth  or  referred  to. 

A  wairant  of  commitment  on  this  conviction, 
for  want  of  sufficient  distress,  stated  that  the 
collector  was  convicted,  for  that  he  ''  did  suffer 
and  permit  J.  L.  to  pass  through  "  the  turnpike 
gate,  "  with  a  can  drawn  by  one  horse,  on  pay- 
ment of  the  sum  of  Ad.,  as  toll  for  the  said  cart 
drawn  by  one  horse,  the  legal  toll  due  qnd  pay- 
able in  respect  of  the  said  cart  drawn  by  one 
horse  being  the  sum  of  6d,,  contrary  to  the 
statute,"  &c. 

Semble,  that  the  warrant  gave  a  sufficient 
description  of  the  offence  under  the  statute. 
But  held,  that  supposing  it  insufficient,  the 
conviction  would  cure  the  defect.  See  section 
liT  of  Stat.  3  G.  4,  c.  126,  enacts,  "that  if  any 


action  or  suit  shall  be  commenced  against  any 
person  or  persons  for  any  thing  done  in  pursu- 
ance of  this  act ;"  "  if  the  matter  or  thing  com- 
plained of  shall  appear  to  have  been  done 
under  the  authority  and  in  execution  of  this 
act,"  "  the  jury  shall  find  for  the  defendant." 
Qu€Bre,  whetner  justices  committing  by  vir- 
tue of  this  act,  and  sued  in  trespass,  be  entitled 
to  a  verdict  on  the  ground  only,  that  they  bond 
fide  believed  themselves  to  be  putting  the  act 
in  execution.     Stamp  v.  SweetUmd,  8  U.  B.  13. 

WITNESS. 

Competency  of,  under  stat,  6  4*  7  Vict,  c.  86. 
— A  witness  cadled  for  the  plaintiff  stated,  on 
the  voir  dire,  that  he  had  introduced  the  owner  i 
to  the  broker ;  that  he  had  nothing  to  do  with 
the  negotiation,  and  had  no  claim  on  the  owner; 
but  that  he  expected,  pursuant  to  arrangement, 
and  to  the  custom  amongst  brokers,  to  receive 
half  the  amount  of  the  commission  the  plaintiff 
might  recover  in  this  action :  Held,  tnat  the 
witness  was  not  a  necessary  or  proper  party  ta 
be  made  a  co-plaintiff,  nor  a  person  "  in  whose 
immediate  or  individual  behalf"  the  action  was  ^ 
brought,  either  wholly  or  in  part,  within  the 
proviso  in  the  6  &  7  Vict.  c.  85,  and  conse- 
quently that  he  was  made  a  competent  witness 
by  that  statute.  Hill  v.  Kitching,  3  C.  B.  299. 
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2  csnses. 


BIGEST.    AND  JOURNAL   OF  JURISPBUDENCE. 


SATURDAY,  FEBRUARY  19,  1848. 


**  Quod  magif  ad  nob 
Pertinety  et  noMiza  malum  eat^  agitamus." 


FEES  AND  SALARIES  IN  TH£ 
€OUNTY  COUBTS. 


Nothing  seems  to  have  been  detennined 
hw  the  goYemment  in  respect  of  the  County 
donrts  Act.  The  Secretiur^  of  State  for  the 
Home  Department  stated^  in  the  House  of 
Commons*  in  answer  to  a  question  put  to 
tdsn  by  Dr.  Bowring,  that  we  subject  of  an 
alteration  of  the  fees  now  taken  in  those 
oouTts  was  under  consideration,  and  that  he 
hoped  ere  long  a  revision  would  take  place. 
The  salaries  of  the  judges  and  other  officers 
connected  with  the  new  courts  form  also  a 
subject,  upon  which  those  in  authority  would 
appear  not  to  have  been  able  very  readily 
to  oome  to  a  determination.  Notice  was 
given  sometime  about  the  1  st  October  last, 
that  the  payment  by  fees  was  to  cease  on 
that  day,  and  that  the  judges  and  officers 
of  the  County  Courts  were  to  be  remune- 
rated thereafter  by  fixed  stipends ;  and  it 
was  farther  intimated  that  the  amount  of 
salaries  to  be  substituted  for  the  fees  re- 
ceived by  the  officers  respectively  would  be 
speedily  settled  and  communicated.  Sub- 
sequently, another  circular  was  received,  in- 
fornung  the  judges  and  officers  that  they 
were  to  continue  to  receive  the  fees  pay- 
able under  the  act  until  the  last  day  of  De- 
eember,  1847,  and  that,  after  that  date, 
thej  were  to  be  paid  by  sidarie^. 

^e  have  not  learned  that  any  communi- 
cation has  since  been  made  upon  the  subject 
of  salaries,  and,  therefore,  the  functionaries 
connected  with  the  new  courts  are  in  a  state 
of  xiQcertatnty  upon  this  subject,  respecting 
which  there  seems  no  reason  why  any  hesi- 
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tation  or  uncertainty  should  exist.      Tbfi 
fees  taken  from  suitors    in   the   Counls' 
Courts,  and  the  salaries  of  the  judges  ani 
officers,  are  matters  with  which  the  govern- 
ment are  authorised  to  deal,  without  going 
to  parliament,  although  the  discretion  vested 
in  her  Majesty's  advisers  is  limited  as  to  the 
salaries, — the  maximum  salaries  theyare  em- 
powered' to  grant  being  1,200/.  per  annumi 
to  the  judges,  and  600/.  to  the  clerks.    We 
should  not  be  surprised  if  it  turns  out,  that 
the  delay  which  has  taken  place  in  fixing 
the  salaries  is  to  be  ascribed  to  the  doubts 
entertained)  whether  the  isalaries  that  can  be 
granted  under  the  40th  section  of  the  County 
Courts  Act,  afford  an  adequate  compensa- 
tion for  the  duties  which  the  judges  and 
officers  of  the  County  Courts  have  been 
called  upon  to  perform,  increased  as  those 
duties  are  by  the  recent  addition  of  the  juris- 
diction  in  matters  of  insolvency.  Practically, 
it  is  found  that  they  are  one  and  all  fully 
and  exclusively  occupied  in  the  business  of 
the  County  Courts.     We  believe,  there  are 
only  two  instances,  in  which  those  gentle- 
men who  have  accepted  appointments  as 
judges  of  the  County  Courts,   profess  to 
avail  themselves  of  tne  permission  which 
the  act  gives  them  to  continue  to  practise 
as  counsel.     Indeed,  it  is  obvious  that  the 
performance  of  duties  requiring  attendance 
from  15  to  20  days  in  every  month,   caa 
never  be  compatible  with  an  extensive  gene- 
ral practice.     Considering  the  extent  and 
importance  of  the  duties  imposed  on  the 
officers  of  the  County  Courts,  the  question 
is,  whether  the  maximum  salaries  fixed  by 
the  act  are  sufficient. 
The  great    majority  of  the  cases   dis- 
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posed  of  in  the  County  Courts,  unques- 
tionably are  of  the  same  class  which  for- 
merly came  before  the  Courts  of  Bequest. 
They  do  not  call  for  the  eserdse  of  any 
Tery  high  degree  of  legal  acquirement,  but 
they  require<temper,  patience,  and  attention. 
There  is  another  class  of  cases  occasionally 
brqught  under  the  consideration  of  the 
jud|^  of  the  County  Courts*  frequently  in- 
epolvi^g  aice  and  difficult  questions  of  lai», 
and  requiring  the  exercise  of  the  highest 
judidal  qualities,  accompanied  by  the  power 
of  readily  inyestkatine,  marshdung,  and  ap- 
plying facts^  and  deciding  upon  conflicting 
testimony.  A  judge  of  a  County  Court,  to 
perfoim  his  duty  satisfactorily,  must  be  ca- 
pable of  great  arudgery,  as  well  as  pompe- 
tent  in  other  respects.  Jf  such  a  man  has 
been  found  to  accept  the  situation,  and  is 
willing  to  retain  it,  fow  will  ^ink  him 
overpaid  with  a  salary  of  1,200/.  a  year. 

Our  apprehension  is,  that  now,  when  the 
extent  and  nature  of  the  duties  to  be  per- 
formed are  ascertained,  and  it  is  found  now 
little  that  is  desirable  beyond  the  emolu- 
ment attaches  to  the  office,  rery  few  of  the 
County  Court  judges,  in  whose  capacity 
the  public  feel  confidence,  will  retain  the 
c&te  with  satisfaction  after  the  salaiy  has 
'been  fixed.  As  already  stated,  the  emolu- 
ments, received  by  the.  judges  and  officers 
of  many  of  the  courts  from  fees,  double—- 
and  in  some  instances,  treble-^— the  highest 
salaries  they  could  be  entitled  to  re- 
ceive under  the  act  of  parliament.  It 
would  not  be  reasonable  to  expect  any  class 
of  persons — professional  or  unprofessional — 
to  be  particularly  gratified  by  a  considerable 
reduction  of  income.    We  understand  the 

SIges  and  other  officials  of  the  County 
urts  are  extremely  dissatisfied  with  the 
proposed  change.  Whenever  it  takes  place, 
the  result,  we  have  no  doubt,  will  be  per- 
ceptible in  the  mode  in  which  business  is 
conducted  befpre  the  new  tribunals.  The 
work  will  be  got  through,  we  dare  say,  but 
we  shall  be  much  surprised  if  it  be  not  soon 
discovered  that  the  number  of  workmen 
must  be  increased  ;  for  already  it  is  more 
than  insinuated  that  the  new  judges  are 
overworked. 

J^  If  those  in  authority  conceive^  that  expe- 
rience justifies  them  m  going  to  parliament 
for  power  to  fix  the  salaries  of  the  judges 
and  officers  of  the  County  Courts  at  larger 
amounts  than  they  are  empowered  to  do 
undek;  the  existing  law,  other  |^rovisi6ns  of 
the  County  Courts  Act  will  come  under 
consideration,  and  the  notice  of  the  legisla- 
ture must  be  drawn  to  the  total  inadequacy 


of  the  fees  allowed  by  the  act  to  profes- 
sional men,  and  to  some  other  of  the  glanng 
defects  which  its  operation  has  exposed. 
We  propose  again  to  direct  attention  at  la 
^tly  opportunity  to  some  of  the  more  pro- 
minent aefects,  upon  which  numeiOQS  com- 
plaints have  reached  us. 

TAXES  ON  THE  ADMINISTRATION 
OF  JUSTICE. 

COURT  OV  CHAHCCRY. 

.  .Ti)B  Accountant-Qieneral's  Annual  Ac- 
count  has  just  been  printed,  showing  the 
expenditure  for  the  Judges,  Officers,  ind 
Clerks  of  the  Court  of  Chancci7,-aII  or 
nearly  all  of  which  ought  to  be  borne  by  the 
public  at  large.  It  will  be  observed  that 
upwards  of  70,000/.  a  year  is  drawn  from 
the  Suitors'  Fund,  and  upwards  of  137<00a/. 
a  year  from  the  Fee  Fund :— the  Istter  sum 
must,  in  the  first  instance,  be  advaoced  by 
the  solicitors  of  the  court,  a  laiee  part  of 
which  is  lost, — and  another  urge  part 
barely  refunded  without  interest  or  profit. 

Out  of  the  Suitors*  Fund  ;— 

£  i.  i. 
To  the  Judges  .  .  .  1^.489  H  8 
Masters  ....  26,689  ^0  4 
Accountant*6en.  and  Clerks  8,137  tS  3 
Examiners  .  .  •  •  •  877  ^  ^ 
Clerk  of  Affidavits  •  .  .  294  5  ^ 
Clerks  of  Entries  .  ..  365  7  7 
.  Ushers,  &c.  of  the  Courts  •  3»602  17  H 
Compensation  to   Exchequer 

Officers   ....      5,876    8  U 
Solicitor  to  Suitora'  Fund     .         645  18    5 
Surveyor  and  Expenses  of  the 
Courts,  Offices,  &c  .      4,394  19   7 


Total  payments 
SurpiuM  interest  imveited 


70,360  10   7 
30,000    0    0 

100,360  10    7 

The  following  are  the  paymenta  made  wt 
(itkt  Fee  Fund  :-^ 

£        S.d. 
Compensation  to  Masters  and 

Salaries  to  Clerks  .  .  16,128  18  8 
Salaries  and  Compensations  to 

Registrars  and  Clerks  •  26,774  1  8 
Report  Office  .  .  .  6,166  0  0 
Exaininers  .  .  ;  .  2,100  0  0 
Affidavit  Office  Oerks  .  467  10  0 
Masters  in  Lutfscy,  Clerks,&e.  10,293  11  ^ 
Taxinf^  Masters,  Clerks  of  Ra-     , 

cords  andWhts,  Clerks,  &c.  33,171  17  8 
Compensation  to  Six  Clerks, 

Sworn  Qerks,  &c.  *.  .*  41,000  2  2 
Excess  of  Fees  above  Ckurgse       1,187  15  1 1 

■  ■  "^"^ 

137,393  17    7 
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has  given  an  historical  mw  of  the  subiect^ 
and  discaased  the  prindplea  on  wfakb 
aereral  of  the  most  important  deciaioni  are 
founded* 


Total  parinentaottt 
Fund'      .        . 
Fee  Fund 


Sufton'     £       «. 

. '      .    70,300  lO 

.  137,293  17 


307,054    a    3 

Sorelj  something  will  soon  be  effectuallv 
&>ne«to  stop  demands  on  the  Suitors  which 
operate  in  a  multitude  of  cases,  as  an  entire 
cfenial  of  Justice. 


NOTICES  OF  NEW  BOOKS. 

J  Treatise. on  the  Law  of  Copyright  in 
Books,  Dramatic  and  Muaieal  Comjpo^ 
siUoM,  Letters  and  other  ManuseriptSt 
Engravings  and  Sculpture^  as  enacted 
and  .administered  in  England  and 
America;  with  some  Notices  of  the 
History  ^  Literary  Property,  By 
George  Ticknor  Curtis,  CounseHor- 
at-Law.      London:  A.Maxwell  &  Son. 

.  1847.    Pp.450. 

This  is  an  able  work  on  the  Law  of 
C^jright,  by  Mr.  Curtis,  an  American 
"  CmnseUor-at-Law/'  and  we  are  bound  to 
nye  it  an  early  notice.  It  treats  as  well  of 
JUfiah  aa  of  American  Cdpyridbt.  The 
anther  has  not  followed  the  usual  coarse  of 
stating  prdiminarily  the  contents  of  his 
work.  We  must  therefore  supply  this 
omission.  The  Introduction  treats  of  the 
Theory  of  the  Rights  of  Authors,  and  then 
comes  the  History  of  Literary  Property. 
The  second  chapter  enters  on  the  subjects 
of  Literary  Proper^,  before  and  afier  pub- 
Scalion;  Manuscripts;  Letters;  Lectures; 
Dramatic  Compositions;  Books;  Music; 
Periodical  Publications ;  Engravings,  Maps, 
and  Charts;  Sculpture ;  Prerogatiye  Copies ; 
Reports  of  Judicial  Proceedings.  3rd]y, 
Mr.  Curtis  next  treats  of  the  persons  en- 
titled to  the  protection  of  the  statutes.  The 
4th  diapter  rektes  to  the  diaracter  of  the 
work  daiming  protection ;  and  in  the  5th 
is  ducussed  uie  d^ree  of  originality  neces- 
sary to  a  vdid  copyright;  Next  comes, 
(thly,  a  disquisition  on  the  statutory  requi- 
sites for  a  yalid  copyright  in  the  United 
States  and  in  Great  Britain.  7thly,  The 
Duration  of  Copyright  in  Endand  and  in 
the  United  States.  Bthl;^,  The  Transmission 
ef  C^yright,  and  other  incidents  of  Literary 
Property.  9thly,  The  Infringement  of 
Copyright.  And  lOthly,  Of  the  Remedy 
for  aoi  Infringement  of  Copyri^t ;  with  an 
Appendix  of  Statutes  both  m  England  and 
America. 

Mr.  Curtis  has  not  contented  himself 
trilh  a  dry  statement  of  the  law  as  it  is^  but 


"Writers  of  treatises,  (be  says,)  in  the 
manner  of  the  English  bsr,  ffenerally  con* 
tent  themsdres  wiUi  a  dry  abstract  of  the 
decisions,  tbowing  barely  what  the  law  if. 
This  ia  well,  as  far  as  it  goes.  It  is  not  the 
prorince  of  any  writer  to  make  the  law,  and  he 
must  certainly  state  the  law  as  it  is,  if  he  means 
to  have  his  book  respectable  and  respected. 
But  while  his  text  should  exhibit  clearly  Ui» 
actual  state  of  the  law,  he  should  never  ^rget 
that  he  is  dealing  with  principles;  that  it  is 
his  tatk,  to  exhibit  the  doctrine  of  the  law, 
which  is  its  life ;  and  that  unless  he  does  this^ 
his  work,  however  accurately  he  may  have 
strung  the  cases  together,  will  be  a  mere  col- 
lection of  husks,  the  shell  without  the  generat- 
ing principle  that  lies  wrapt  in  the  meat.  If» 
then,  he  essays  the  task  of  eliminating  the  prin* 
ciple  of  a  rule  or  a  decirion,  tracing  it  in  dl  its 
bearings  and  fi^owing  it  by  the  thread  of  anc« 
logy  into  other  systems  of  jurisprudence,  in 
order  to  ascertain  whether  it  be  really  part  of 
the  general  science,  and  not  a  local  iaea,*  he 
cannot  avoid  the  expression  of  his  own  opinion, 
to  some  extent.  The  study  of  the  law  is  the 
pursuit  of  truth ;  and  he  who  undertakes  to 
express  and. embody  snchtruth,  most  occasion- 
ally express  his  own  convictions. 

''  His  allegiance  to  the  science  which  he 
serves,  reqmres  him  to  examine  critically  every 
recorded  precedent,  and  to  dissent,  if  dissent 
be  needful ;  not  as  if  he  were  ambitious  to  be 
regarded  as  an  authority ;  but  in  the  way  of 
suggesting  to  those  whose  high  functions  it  is 
to  rerise  and  declare  the  law,  the  means  of  ar« 
riving  at  more  correct  results.*' 

Thus,  Mr.  Curtis  much  disputes  the 
spundness  of  the  decisions  which  establish 
not  only  the  right  to  publish  hand  fide 
abridgments  of  original  works,  but  even  to 
confer  a  copyright  on  such  abridgments, 
and  to  restrict  others  from  pirating  those 
abridgments. 

Our  readers  are,  no  doubt,  aware  of  the 
history  of  the  Law  of  Copyright  in  Eng- 
land ;  of  its  recognition  as  n  perpetual  com« 
momlaw  right  both  in  courts  of  law  and 
equity,  before  it  was  "incumbered  with  the 
help  of  the  act  of  Anne,  which  limited 
that  right  to  14  years,  and  of  the  extension 
of  the  statutory  term  of  its  duration  from 
14  to  28  years,  and  finally  by  the  judiciena 
and  untirinff  exertions  uid  splendid  elo«» 
qnence  of  Mr.  Serjeant  Talfourd,  to  42 
years. 

However  we  may  deplore  or  condemn  the 
injustice  and  impolicy  of  our  own  legislative 

Cisiotts,  we  cannot  envy  the  state  of  the 
o^  Literary  Property  in  that  great  land 
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of  Ubcfty-^he  United  States  of 
The  konert  and  rational  principlea  of  oar 
coiBinon  law  are  indeed  held  to  have  been 
transported  on  this,  as  on  other  branches  of 
jurisprudence,  to  the  other,  side  of  the 
Atlantic,  but  there  they  were  subjected  to  a 
fite  much  akin  to  that  which  was  inflicted 
bj  the  statute  of  Anne  in  EngUnd.  That 
wonderful  document  which  conoprises  "  the 
emuHeuHon"  of  the  United  States,  whibt 
it  is  said  eternally  to  forbid  the  altefatkmof 
the  law  of  slavery,  also  Forms  an  insuperable 
barrier  to  the  granting  of  the  common  mede 
of  justice  to  the  authors  of  literary  works. 

Let,  however,  Mr.  Curtis  give  his  own 
account  of  the  origin  and  progress  of  the 
Xaw  of  Copyright  in  that  country 

"  In  America,  since  the  adoption  of  the  con- 
stitution of  the  United  States,  the  protection  of 
literary  property  depends  upon  the  laws  passed 
l^  congress  punuant  to  the  power  granted  in 
tpat  instrument.  Whether  there  was  any  com- 
mon law  right  of  authors,  in  published  works, 
in  any  of  the  states  of  this  Union,  before  the 
adoption  of  the  constitution,  is  a- question  not 
fi«e  from  diiSculty. 

"The  fundamental  principle  of  American 
law,  in  relation  to  common  law  rights^  is,  that 
tjie  colonists  brought  with  them  into  each 
colony  all  the  body  of  the  common  law  of  Eng- 
land which  was  applicable  to  their  situation, 
or,  as  it  is  sometimes  said,  which  was  suited  to 
their  circumstances  and  condition.  The  exists 
snce  of  a  common  law  right  of  authon,  in  any 
one  of  the  American  colonies,  depends,  of 
course,  upon  its  existence  in  England,  when 
the  colony  was  settled,  and  also  upon  tibie  fact 
of  its  havmg  been  brought  by  the  colonists,  as 
part  of  the  body  of  the  common  law,  not  un- 
suited  to  thor  circnmstances  and  condhion. 
Thst  this  was  the  case,  seems  to  have  been 
denied  by  a  majority  of  the  supreme  court  of 
the  United  States,  me  question  having  arisen, 
whether  there  was  any  copyright  at  common 
law,  in  relation  to  printed  books,  in  the  state  of 
Pennsylvania. 

^  '*  We  have  seen,  if  the  historical  account 
gmii  in  the  foregoing  pa^  be  correct,  that 
the  position  cannot  be  maintained,  that  there 
existed  in  England  no  common  law  right  of 
authors,  previous  to  the  settlement  of  the 
American  colonies.  It  is  clear,  that  there  was 
such  a  thing  as  literary  property  in  England,  be- 
fore the  reign  of  Queen  Anne ;  and  it  is  equally 
dear  that  in  the  years  1769  and  1774,  in  the 
cases  of  Miller  v.  Taylor,  and  Donaldion  y. 
Baokei,  this  property  was  ascertained  and  dt- 
elared  to  have  been  a  rifffat  at  common  law,  and 
consequentiy  it  must  have  existed  .ever  since 
the  introduction  of  printing  into  England. 
The  last  of  these  cases,  if  ihe  answera  of  the 
fodges  are  the  proper  criteria  of  the  decision, 
deddes  only  that  the  common  law  right  had 
heenteken  away  by  the  statute  of  Anne. 
**How  fiir  ik\9  portion  of  4»e  oomrnon  kw 


was  part  of  the  ooounon  kvof  saf  Asaeiicin 
colony,  depends  not  .upon  the  &ct  of  the 
colomsts  having,  or  iv^t  hiring  had  pccaiioa 
to  claim  and  act  upon  it,  on  their  arrival,  hot 
upon  the  fact  of  their  being  or  not  being  any- 
thing in  their  situation,  during  thor  eairly  co- 
lonial history,  so  inconsistent  with  it,  ai  to  pre- 
clude the  idea  of  ita  having  been  brought  by 
them  along  with  the  rest  of  die  bo4y  pf  ^ 
common  law.  The  presumption  is,  that  the 
whole  of  the  common  law,  aJB  it  then  existed, 
not  inapplicable  to  the  state  and  condition  of 
the  coloniste,  was  brought  by  them  from  Eng. 
land.  If  there  were  any  books  published,  in 
any  of  the  colonies,  at  any  time  before  they 
legislated  on  the  subject,  as  their  certainly  were 
in  many  of  them,  there  was  nothing  in  their 
circnmstances  and  situation  nnsoited  U>  loch  a 
right,  or  inconsistent  with  its  being  daiined 
and  recognised  as  part  of  the  common  Uv. 
There-  were  objects  to  which  the  right  could 
attach,  and  any  author  could  claim  it  as  a  right 
at  the  common  law  of  England.  Undoubtedly, 
the  right  lay  dormant  in  all  the  cobnies  for  a 
long  perioa  of  time;  and  afterwards,  when 
books  began  to  be  printed,  the  right  wu  hare, 
as  in  Engknd,  taciUy  assumed  and  acted  upon. 
There  is  some  evidence,  however,  that  it  had 
been  regarded  as  a  common  law  right  inseferal 
of  the  states,  before  the  adoption  of  tfaeeoa- 
stitution  of  ^e  United  states. 

"In  Mareh,  1783,  the  Imslslsae  of  Mas- 
sachnastts  passed  'an  act  for  the  poiPoMef 
securing  to  snthora  the  exdnsive  light  ui 
benefit  of  publishing  thmr  literary  production^ 
for  twenty-one  years.*  This  act  was  preceded 
by  the  following  remarkable  preamble;— 
'  Whereas  the  improvement  of  knowledge,  the 
progress  of  civilisation,  the  public  weal  of  tiie 
community,  and  the  advaDceoient  of  hooaa 
happinesS)  greatlf  depend  on  the  effiNteof 
leaoaed  and  ingeniotts  persons  in  the  vsrioss 
arte  and  sciences :  As  the  principal  eneoorage* 
ment  such  persons  can  have  to  make  great  and 
beneficial  exertions  of  this  nature  must  exist  in 
the  legal  security  of  the  fhiits  of  their  stody 
and  industry  to  themselves ;  and  as  such  se* 
curity  is  one  of  the  natural  rights  of  sH  men, 
there  being  no  property  more  peculiarly  a 
man's  own  than  that  which  is  proouoed  by  the 
labour  of  his  nund :  dwrefore,-  to  encoim* 
lesmed  and  ing^oue  peraons  to  write  nictal 
books  for  the  benefit  of  mankind.  Be  it 
enacted,'  &c, 

"This  preamble  has  been  justly  thought  to 
recognize  a  right  already  understood  to  emst» 
and  it  seems  manifestly  to  have  been  the  par- 
pose  of  the  act  to  provide  for  the  right  ad» 
ditbnal  security,  and  not  to  create  it  de  nose. 

''  Soon  after  this  act  was  passed,  on  the  27th 
May,  1783,  a  report  was  made  in  the  old  con* 
grass  by  Mr.  Madison,  on  sundry  papers  and 
memorials  on  the  subject  of  hterary  property, 
and  the  followingresolution  was  passed. 

** '  Resolved,  That  it  be  recommended  to  the 
several  states,  to  secure  to  the  authore  and  pah- 
lishera  of  any  new  book  not  heretofore  printed* 
being  eittsens  of  ihe  United  Slates^  and  tetbeir 


"  Thmm  pnmmana  shoir  tiitt  4he  li^ibttf  Df 
autfaora  in  tkcir  publuhed  works  existed  by 
statute,  in  some  of  the  states^  before  the  con? 
stitutionof  the  United  States  was  formed;  and 
there  cannot  be  roach  doubt  that  they  also 
existed,  in  the  older  states,  at  common  hew. 
What,  then«  were  the  rights  of  authors,  to  be 
'^  secured,"  under  the  power  gnmted  to  thena« 
tional  legiakture  ?  The  object  to  be  gamed  hf 
this  grant  of  power  will  aid  in  dstermining  tWo 
meaning  of  the  iangua^  employed.  The  object 
clearly  was  to  enable  the  general  government 
to  make'  laws  which  should  secure  £e  proceeds 
of  a  book  in  all  the  states  to  an  author  Ttn^kag 
and  publishing  in  any  one  of  the  states.  The 
old  congress  had  this  object  in  view,  when  they 
recommended  to  the  states  to  pass  laws  for  th« 
purpose;  and  it  was  distinetfty  urged,  byth« 
advocates  for  the- adoption  of  the  federid  con^* 
stftution,  as  the  mun  reason  for  the  provisioB. 

"  It  would  seem,  therefore,  that  the  riffhts  of 
authors  to  be  'secured'  by  congress  under  thit 
clause  of  the  constitutbn,  were  exclusive'  righlM 
to  take  the  profits  of  their  own  pubticatkms 
throughout  me  United  States.  In  this  view, 
the  constitution  and  the  act  of  1790  created  a 
right  which  did  not  exist  before;  and  this  mttf 
account  for  the  use  of  the  word  'seenm.* 
Whether  this  power  is  exckunve,  so  that  ther 
states  cannot  now  legislate  for  the  protectioff 
of  authors  within  their  own  limits,  is  one  of  tte 
gnnrs  questions- of  our  complex  system  of  go^ 
vermnent. 

''The  aet  of  1790  was  followed  by  a  supple-* 
msntary  act,  psnsed  April  29, 1803,  which  ex- 
tended the  benefits  of  tiie  former  statute  to  ei^ 
g^vers^ 

"By  an  act  passed  February  3,  1831,  Hbtt 
former  laws  wera  consolidated  and  revised,  and 
this  act  constteutes  the  existing  copyright  kir 
of  the  United  States." 


exeeirtoi%  administrHton  nd  assiffn%  the 
copyright  of  such  books  for  a  certain  time,  not 
leM  tfaon  14  years  from  the  first  publication ; 
and  to  secure  to  the  said  authors,  if  they  shall 
sumve  ihe  term  first  mentioned,  and  to  their 
executors^  administrators  and  assigns,  the  copy- 
right of  such  book  for  another  term,  or  time, 
not  less  than  14  years ;  such  copy  or  exclusive 
right  of  printing,  publishing,  and  vending  the 
sam^  to  DC  secured  to  the  original  authors  or 
publtehers,  their  executors,  administrators  and 
asrigns,  by  such  laws  and  such  restrictions  as 
totne  several  states  may  seem  proper.' 

"Pursuant  to  this  recommendation,  several 
Stater  passed  laws,  with  preambles  similar  to 
those  of  the  Massachusetts  and  Connecticut 
acts,  dl  designed  to  '^enre'  to  authors  the 
profits  arising  from  the  sale  of  their  works. 
This  studied  phraseology,  which  had  not  been 
employed  in  the  Englini  statutes,  evinces  some 
hitention  to  protect  and  secure  a  pre-existing 
right.  The  necessity  of  stete  legislation  was 
soon  afterwards  supmeded  by  the  constitution 
•f  the  United  States,  (art.  1,  s.  8,)  which  con- 
femd  upon  congress  power  '  to  promote  the 
progress  of  science  ana  the  useful  arte,  bv  se- 
cunng,  for  limited  times,  to  authors  ana  in- 
ventors, tiie  exclusive  right  to  their  respective 
writings  and  discoveries.*  As  the  states  could 
not  separately  make  effectual  provision  for 
these  objects,  the  power  was  wisely  granted  to 
tftenalfonal  government. 

TI%e  first  act  passed  to  carry  this  provision 
ifllD  effect,  so  far  as  it  related  to  authors,  was 
the  act  of  May  3  lst»  1790,  c.  XV.,  entitled  'An 
act  for  the  encouragement  of  learning,  by  se- 
curiiig  the  copies  of  maps,  charts,  and  boo&s, 
to  the  authors  and  proprietors  of  such  copies, 
dminff  the  times  therein  mentioned.'  The 
Sopraiie  Ckmrt  of  the  United  States  have  hdd 
that  this  act,  instead  of  sanctioning  an  existing 
perpetual  r^ht  in  an  author  in  his  works, 
CRiiod  the  right  secured  for  a  limited  time; 
and  that  the  word  Mcvrs,  in  the  constitution, 
docs  not  mean  the  protection  of  an  acknow-' 
ledged  legal  right,  but  is  used  in  reference  to  a 
fvture  ri^  to  be  created. 

"If  this  decision  is  to  be  imderstood  as  de- 
dsring  that  the  constitution  and  the  act  of 
1790  created  copyright  throughout  the  United 
States^  it  may  be  readily  assented  to.  We  find 
tiDs  states,  at  the  time  of  the  establishment  of 
tlueoBBtitutiony  conferring  upon  the  national 
legisbture  the  power  to  "  secure  "  the  righto  of 
asitbon  and  inventors*  Each  of  the  states,  at 
that  time,  possessed  the  power  to  secure  these 
riffhu  withm  ite  own  limite,  as  part  of  ito  sove^ 
xevnty.  But  no  state  legislature  could  pro- 
Tide  securities  for  the  righto  of  authors  wnich 
■houid  operate  over  the  whole  country,  and 
mak€a  copvright  of  a  book  written  ana  pub- 
lislisd  in-  Massaclnuette  of  equal  validi^  in 
PeansyWaaia*  In  order,  however,  to  obviate 
ibis  inconvenience^  the  state  laws,  passed  be- 
foK^  the  adoption  of  the  federal  constitution, 
geaoeaSly  contained  a  proviso,  that  the  benefit 
of  the  law  was  not  to  extend  to  authors,  inha- 
bitantaof,  or  residing  in  other  states,  until  such 
^'^  ^  should  have  passed  similar  laws. 


ATTORNEYS'  CERTIFICATE  DUTY. 

Wb  hava  labonred  year  after  year,^ni(Mr 
for  the  18th  Session  ai  paviiament, — to  en* 
force  the  justice  of  the  repeti  of  this  Impost. 
Many  able  correspondento  have  assisted  vm 
in  our  exertions,  and  we  doubt  not  many: 
will  Gontinne  to  do  so* 

We  find  that  in  some  quarters  there  is  an 
indispositioa  to  exert  the  influeDCs  w)udi. 
the  profession  possesses  towavds  the  vedrssa 
of  this  grievaDoe»  on  the  ground  that  the 
state  of  the  public  reyenue  aflbrds  no  hope 
of  Buooess.  We  think  this  is  an  enrooeous 
view  of  the .  subji^.  The  justice  of  the 
ease  is  so  strong,  that  it  must  ultimately 
prevail,  and  no  Session  should  be  allewea 
to  pass  without  strenuous  exertions  to  repeal 
the  tax. 

Aware  of  the  financial  reluctaiMe  of  the 
Chancellor  of  tSie  Exchequer  to  lose  a  tax 
which  is  carried  down  to  the  Stamp  Ofii<»,— 
without  the  trouble  of  collecting— one  of  ouz: 
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old  oorirespoiideiits  proj^oses  to  sabstitiite  a 
Uz  on  each  suit  and  action.  Doubtless  this 
voald  equalize  the  burden,  and  throw  the 
larger  part  on  those  who  could  best  bear  it ; 
bat  we  abhor  all  taxes  on  justice,  and  ques- 
tion whether  the  public  would  bear  a  direct 
impost  on  each  suitor,  instead  of  a  poll-tax 
on  each  lawyer.  However,  our  worthy 
firiend  shall  speak  for  himself.  The  follow- 
ing is  the  substance  of  his  letter : — 

I  observe  the  stir  as  to  the  certificate  duty, 
and  perhaps  the  profession  may  not  be  both 
injured  and  disgraced  by  payment  of  the  un- 
just tax  next  November.  I  have  troubled 
jrou  so  often  that  I  shell  now  only  request  thai 
as  far  as  lies  in  your  power  you  will  let  the 
legislature  see  that  this  tax  is  totalljf  aaaeees- 
smy — an  argument  which,  as  it  does  not  lessen 
the  revenue,  may  perhaps  penetrate  the  ears  of 
a  chancellor  of  tne  exchequer,  however  fortified 
thenr  may  be  against  the  cry  of  mere  justice. 

A  duty  of  l#.  6<f.,  It.,  or  6d.  may  be  col- 
lected with  the  greatest  ease,  and  no  additionsl 
expense,  by  the  officers  of  the  legislature  and 
Sha  courts  of  justice,  on  proceedmgs  too  nu- 
merous to  be  named  in  rulway  matters,  (which 
ought  to  pay  handsomely,)  also  on  certain 
ateps  in  Chancery  or  common-law  suits,  and  in 
eounty  courts  wnere  6d,  on  each  case  could 
do  no  harm.  This  mode  would  be  preferable, 
as  the  tax  would  fall  on  the  business  resUy 
done,  as  ought  always  to  have  been  the  esse.- 

At  any  rate,  the  session  should  not  pass 
orsr  .wiAout  the  alteration  I  recommend.  But 
still  I  protest  ai^ainst  a  tax  at  all,  as  unjust, 
and  as  a  continuance  and  aggravation  of  that 
busach  of  faith  which  the  country  has  com- 
nvilted,  with  respect  to  the  attorneys,  in  depart- 
ing from  its  contract,  that  the  profits  of  their 
profession  should  pay  for  the  money  they  con- 
tributed to  support  the  state  in  the  shape  of 
duty  on  articles,  admissioos,  and  certificates, 
and  for  which  extra  taxation  the  attorneys  are 
eatitied  to  compensation*  which  they  ought 
perseveringly  to  demand. 

^  Our  correspondent  suggests  as  an  alterna- 
tive for  the  stamp  duty  on  law  proceedings, 
a^  tax  on  the  profits  of  attorneys,  to  the 
amount  of  21.  per  cent.  The  effect  of  this 
would  be,  that  whilst  others  paid  three  per 
cent.,  the  attorneys  would  ^yfive!  This 
aurely  would  not  be  endured,  though  it  is 
one  way  of  showing  the  monstrous  injus- 
tice of  the  existing  tax. 

Numerous  petitions  have  been  presented, 
of  which  the  following  is  a  Ust :—  • 


OOUKnr  OOUBT  iwguhons. 

A  correspondent  hsd  transmitted  the  follow- 
iag  particulars  of  a  case  heard  on  the  asth  of 
January  last,  in  the  County  Court  of  the  dis- 
trict of  the  City  Road. 

A.  accepts  a  bill  of  exchauf^  for  51.  9s.  6dl» 
drawn  by  JB.,  who  indorses  it  to  C.  A.  dis- 
honours It  when  presented,  and  is  sued  and  ob- 
tains time  under  a  judge's  order,  and  when  the 
order  becomes  due  pays  the  amount  of  bill  and 
costs,  (together  9/.  13t.  6f/.)    For  this  amount 

A.  sues  B,  in  the  County  Court  of  Shoreditch, 
alleging  it  is  an  accommodation  bill  for  il.,aad 
produces  the  bill,  judge's  order,  and  receipt 
for  the  amount,  which  are  received  without  any 
prooC  and  awears  he  never  had  value  for  it. 

B.  is  put  into  the  box ;  he  swears  to  advancing 
A.  the  full  amount  of  the  bill,  and  hands  in  a 
paper  with  the  dates  and  sums,  and  swears  the 
biU  was  given  for  these  amounts  advanced. 

The  judge  then  not  only  makes  an  order  for 
payment  o?  the  amount  by  B.  to  ii.  of  the  biU^ 
out  also  for  the  amount  of  costs  incurred  for 
^.'s  convenience. — ^Form  of  action,  "  Money 
paid  lor  B.'s  use." 

Our  correspondent  then  observes,  that  how-^ 
ever  right  the  judge  might  be  as  regarded  the 
amount  of  the  acceptance,  he  submits  it  waa 
J.'s  dub^  ^  P*y  ^^  ^^  ^  maturity,  and  if  ac- 
cepted tor  B.'s  accommodation  to  have  sued; 
bira  for  the  amount,  but  that  it  is  monstimu 
to  make  B.  pay  the  eo9U  which  were  incuixad 
for  J.'s  accommodation. 
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VISITS  TO  THE  OLD  LAWYERS. 


ANCXBNT  Livnr  OF  8KX8IN  W  BFAIN. 

Sin,— Permit  me  to  correct  an  erra*  at  p. 
141,  where  a  Spanish  '* livery  of  seisin"  is  re* 
ferred  to  as  a  Mooruk  tustom.  It  is  obviously 
a  gothic  formula  introduced  into  Spain  by  the 
Visigoths,  as  it  was  into  England  by  tbe 
Saxons  or  Normans  (likewise  Gotiis).  Indeed* 
the  anecdote  is  manifestly  related  of  Ooths  and 
not  of  Moors ;  for  surdy  Don  Alonso  Prior,  of 
a  convent  in  Granada,  (where  there  could  have ' 
been  no  convent  prior  to  the  expulsion  of  the 
Moors,)  was  a  Gothic,  and  not  a  Moorish 
Spaniard.  The  error  is  Mr.  Ford's,  in  callins' 
the  act  a  specimen  of  the  practice  of  Ifoorm 
conveyancmg.'' 

Were  it  so,  it  would  exhibit  a  very  curioua  - 
identity  between  Arabic  and  European  customs, 
and  would  be  a  valuable  and  remarkable  fact 
for  ethnographers ;  as  it  is,  however,  it  is  only 
an  instance  of  the  tenacious  presmatioa  of 
customs  for  many  centuries'  under  rvfUg 
climes  and  circumstances. 

The  same  custom  prevails  in  Iceland,  fcarinr 
been  carried  thither  by  the  Northmen  i  ana 
likewise  in  India,  where  it  probably  origbsted 
with    many   other  ''feudal''    custoess,  and 

wBoe  is  was  brought  by  die  Gothic  bcaach  of 
the  Indo-Germanic  nations. 

aj. 


VuU  to  ii0  OktLtmym'kr^mrBmim^  BHmrn: 


ZSt 


Another  oomsfioticletit  onUiiB  rabjed^ob- 
urves,  thai 

Mr,  .Ford  u  a  ym  high  anthprity  upon,  a 
Mooriah  question.'  ma  assertion  that  the,  forin 
of  convejrance  in  question  was  Moorish,  seems 
to  be  qiiite  consistent  with  the  prior  possession 
of  Spam  by  the  Groths.  The  question  was  not 
as  to  the  existence  of  the  general  custom  of 
Livery  of  seisin  in  Spain,  but  the  particular 
form  m  this  instance,  and  at  the  date  in  qoet- 


aUIIICABT  FUNXSHIfBMT  IN  ALOBkXA. 

Hie  feBowiiiff  deecriptioa  of  the  eentenee 
imposed  by  the  smir  is  eztimcted  from  a  work, 
"The  French  in  Almrs,"  translated  from  the 
German  and  French  by  Lady  -Duff  Gordon, 
p.  148.  It  far  surpasses  our  old'  ami.  per  eo/. 
on  the  oaac^n  of  toe  Kidendar. 

**  When  the  pleadings  are  ended  the  Sultan 
decides  singly  and  inthoUt  appeaL  Without 
saying  a  word  he  condemns  tne  guilty  to  any 
kind  of  punishment  hy  signs  to  the  Chaons. 
He  raises  his  hand  and  the  accused  is  carried  to 
prison;'  he  holds  it  up  horiaontaUy  and  the 
accused  is  led  beyond  the  limits  of  the  camp, 
and  he  is  decapitated  by  the  Chaous ;  he  benas 
his  hand  towards  the  earth,  and  the  accused  is 
dragged  away  and  bound,  hud  flat  on  ihe  earth, 
and  beaten  with  a  stick.  The  sultan  usually 
determines  the  number  of  blows;  if  he  omits 
lodo8o,itialefttotha  diaevelion  of  tke 
Ciuma.^* 


PARLUMENTARY  RETURNS. 
Cflvrt  of  ComnnRi  fpUtOi* 

MR.  JUSTICB  COLTMAN. 

1,  3,  3»  4.— Description  and  amount  of  ftu. 

Upon  the  drcuit  there  is  payable  to  the 
j«dge  a  fee  of  6s.  8<f.  on  each  cause  from  the 
co«rta  at  Westminster  on  which  he  presidee, 
and  6«.  8d,  on  each  traverse  entered  when  he 
piendee  ^on  the  criminal  side,  and  12«.  4d.  each 
et^trr  of  what  are  termed  Fordgn  Records,  at 
Durnam.' 

Tliese  sums  are  applied  towards  the  payment 
-oC  the.  circuit  expenses. 

Hie  fees  .received  amounted  to  211.  Ot.  Bd. : 
the  eireuit  expenses,  after  deducting  these  fees, 
and  4UL  pmd  1^  the  aheriA  of  different  counties 
where  no  ezecntion  takes  place,  in  lieu  of  a 
donation  of  ^ovee^junountea  to  613/.  6s,  6d. 
7. — Soma  received  by  the  judge : . , 

Salary,  as  a  judge  of  the  Court  of  Common 
Plesia,  5/X)02.  a  year;  and  as  a  judge  of  that 
coait,  no  fees  or  other  emoluments.  ^ 

Thm  capensea  in  Serjeanta'  Inn,  and  drenit, 
arn  psdd  gut  of  the  safaoy. 

jtn.  juancfe  cBBsawxLU 
1,  9^  3,  ««— DetcripCkm  and  amonnt  of  Cms, 

Jk»  a  judge  on  the  dreuit,  attended  by  a  mar- 


AfKlf .  who.  feoeivea  iBes-  wyiog  aceoidiag  to 
the  quantity  of  business  done,  and.  a  crieiw 
The  crier  pays  over  nothing  to  the  judge.    iThb 
marshal  pays  over  6«.'  Bd^  on  each  cause  from 
the  courts  at  Westminster,  entered  at  thosa 
places  where  the  judge  as  a  judge  of  assize  pre^ 
sides  on  the  dvil  side,  and  6r.  8d.  on  each  tn^ 
verse  entered  when  he  presides  on  the  criminal 
side;  and  the  entries  of  what  are  termed  For 
reign  Records,  at  Durham,  at.  I2s,  4d.  each; 
which  is  paid  over  bv  the  prothonotary.    All  , 
these  sums  are  appliea  towards  the  payment  of ' 
the  drcuit  expenses,  which,  after  deducting; 
those  and  other  smi^  aums,  wldteh  are*  some* 
timM  paid  b^  the  sheriffs  in  lieu  of  the  e» 
tomary  donation  of  gloves  at  those  places  whei« 
there  is  no  execution,  have  amounted  pa  a^  . 
average  to  350^  each  circuit. 
7.— Sums  received  by  the  judge : 

Sdary  as  a  judge  of  the  Court  of  Comilio» 
Pleas,  6,000/.  per  annum,  payable  out  of  the 
Consolidated  Fund;  and  as  a  judge  of  that, 
court,  no  fees  or  other  emoluments* 

The  expense  of  chambers  in  Serjeants'  Ini^ 
and  drcuitS/  are  paid  out  of  the  salary. 


MR.  1U8TICK  WILLIAMS. 

The  recent  appointment  of  Mr.  Justice  Wil- 
liams renders  any  return  to  these  questions  un* 
necessary.  ' 

CLBBK  AT  CHAMBMS  AND   ORIBR   ON   CIB-^ 
CUIT  TO  MR.  JU8TICR  COLTMAN. 

1. -^Description  and  amount  of  fees,  see  Judges^ 
Clerks'  Fees,  in  the  Table  of  Fees,  1  Vict, 
c.  30. 
2.— Aggregate  amount  received  in  respect  of 
such  ftes,  458/.'  lis.  4ff. 

No  portion  consisted  of  salary,  or  has  been 
paid  either  into  or  out  of  the  Consolidate^  ; 
Fund ;  and  the  whole  has  been  received  an4 
appropriated  by  the  deriu 

The  recdpts  of  the  judges'  clerks  are  eoiw 
siderably  augmented  about  every  fifth  year, 
firom  the  circumstance  of  one  judge  only  ro> 
maining  in  town  during  the  circuit,  to  transact 
the  bonness  of  theseversl  courts  at  chambers.  * 
During  that  period  (usually,  ajbout  six  weelu) 
the  clerks  of  such  judge  receive  and  keep  th» 
whole  of  the  emoluments  arising  therefrom^ . . 


8RCOND  CLBRK  TO  MR.  JUSTICE  COLTMAN* 

l.<-For  description  and  amount  of  fees,  see 

Judges'  Clerks'  Fees,  in  the  Table  of  Feef^ 

1  VKt  c.  30. 
2  k  7.-— Aggregate  amount  received  in  respect 

of  such  fees,  &c. : 
Aggregate  amount  recdved,  661. 7s*  4d.  No 
part  consists  of  salary.  The  income  vari^. 
yearly  from  the  fees  of  the  office,  and  ond» 
in  every  five  or  six  years  the  fees  amount  to 
about  tnree  times  more  than  the  sum  above  ra». 
turned. 
6  k  6.— Amonat  Mid  ui$io  the  ConsolidaMd 

Fund,  &c.  :-^NiL    .  . 


tH 


P^riutthmdmy  Bekmu. 


OLBftKB  TO  JHU  JDfTIOB  MAITUI. 

!•— Descriptioii  and  amount  of  fees,  «fe  Judges' 
Qerks'  Fees,  in  Table  of  Fees,  I  Vict.  c. 
30. 

2.— Aggregate  amount  received  in  respect  of 
such  fees,  966/.  IBs.  9|i. 

3  ft  4.— By  whom  received,  &c. :— The  clerks, 
in  equal  proportions. 

7.— Sums  received  by  the  clerks:— Fees  re- 
ceived by  each  derk,  483/.  9*.  4fd.  No 
salary  received. 

MA.B8HAL  TO  MB.  XU8TICB  XAULB. 

l.-^Description  and  amount  of  fees,  xseTftble 

of  Fees,  1  Vict.  c.  30. 

'9.— Aggregate  amount  recMved  in  respect  of 

such  fees :  £    s.   d* 

Midland  summer  etreutt,  1845  •    65    3    8 

Korf<dk  spring  circuit,  1846      -    50  10    0 


£105  13    S 
3. — By  whom  received :— the  marshaL 
•5  ft  6. — Amount  pud  into  or  out  of  the  Con- 
solidated Fund :— Nil. 
7. — Sums  received  bsr  eke  marshal : 

105/.  13s.  6if.»  consisting  entirely  of  the  fore- 
going fees. 

CLBRK8  TO  MB.  JU8TICB  CBB88WXI.X.. 

1.— Description  andtmiomit  of  fees,  see  Judges' 
Oerks'  Feea^,  in  Table  of  Fees,  1  Vict,  c 
30. 

%  3,  4,  &  7*— Aggregate  amount  received  in 
respect  of  such  fees,  ftc. : 
Aggregate  amount  received   in  chambers, 

after  deducting  various  sums  for  expenses  at 

"chambers,  ftc,  equally  divided  between  the 

decks,  3,304/.  17«.  Id. 
On  the  circuit,  346/.  14*.  lOif.,  payable  (after 

dedncting  travelling  and  otlier  expense)  to  the 

^dnef  derk. 

^  ypte.— Ko  part  of  these  amounts  is  received 

ihmi  or  paid  mto  the  Consolidated  Fund,  nor 

does  any  part  consbt  of  sabuy. 

HAMMHAh  TO  MB.  iVmOK  CMM8WSLU 

1.— Descriplkm  and  amount  of  fees,  see  Table 

of  Fees,  1  Vict,  c  80. 
2, 6,  4,  5,  6, 7.— Aggr^;ate  amount  received  in 
respect  of  such  lees,  ftc. : 

Gross  amount  of  fees  received  on  the  North- 
ern summer  drcuit,'  1845,  for  business  trans- 
•c*«d  from  the  Courts  of  Law  at  Westminster, 
■the  Court  of  Pleas  at  Durham,  and  the  Common 
gcas  at^  Lancaster,  265/.  18s.  8<i,  and  which, 
after  deducting  various  payments  and  expenses, 
18  nayable  to  the  marshaL 

No  part  consists  of  salary,  nor  is  any  part 
paid  into  the  Consolidated  Fund. 

Note.  ^  Mr.  Justice  Cresswefl  remained  in 
town  during  the  Spring  drcuits,  1846;  there- 
wrs^tMs  return  applies  only  to  the  circuit  as 
wove  mentioned,  and  not  to  the  whole  period 
MTwhidi^MoiiiwaaMqvmL 


BAUiIW  OK  CIBCVn  TO  ML  iVWOOL 
CRSSSWRLL. 

1.— Description  and  amount  of  fises,  see  Tdde 
of  Fees,  I  Vict.  e.  30. 

2  ft  7. — Aggregate  amount  received  in  respect 

of  such  fees,  ftc. : 
Fees  received  on  the  Nortiiem  suminer  or* 
cttit,  1845, 14/.  2s.  6d. 

3  ft  4. — ^By  whom  received,  ftc: 
To  the  bailiff. 

Note. — Mr.  Justice  Cresswdl  remained  in 
town  during  the  Spring  circuits,  1846 ;  then- 
fore  this  return  appHes  only  to  the  drcsit  as 
above-mentioned,  and  not  to  the  whole  peood 
for  which  the  return  was  required* 


iSsttttt  of  lEjic^^usr* 

LORD  CBISr  BABOir  FOLUCK. 

7."— Sum  received  by  the  Lord  Chief  Barai: 
Salary,  nominally  7>000{.  per  annum;  but 
the  expense  of  the  two  circuits,  which  hidierto 
have  been  found  to  be  above  300/.  esdi,  wodd 
reduce  it  to  a  net  salary  of  about  6,400/.  pn 
annum. 


MR.  BARON  PARKE. 

1, 2,  3  ft  4.p^Deacriptioii  and  simntsC  ku 
ftc: 

As  a  judge  on  the  drcoil,isattaDdedb7t 
marshid*  who  nceLves  &es  varyii^;  secscding 
to  the  quantity  of  business  done :  and  teaa. 
The  cner  pays  over  nothing.  The  nunhal 
pays  over  6s.  Sd.  on  each  cause,  fnm  the  coorti 
at  Westmmster,  entered  at  tbose  pteoes  wfam 
the  judffe,  as  a  judge  of  iMsise,  presides  ob  tk 
civil  side,  and  6t.  8d»  on  aadi  tramiNi  entered 
when  he  presides  on  the  criminal  sidei  ud 
1 2s.  4d.  for  each  entry  of  what  are  tsmed  Fo- 
reign Records  at  Durham.  These  sihbb  vt 
applied  towards  the  payment  of  the  drcsit  ei- 
penses,  which,  afiter  aednctiag  those  sumi*  and 
other  small  sums  paid  by  the  aherift  iniiAof 
the  customary  danatiott  #f  gievas,  st  tte 
pUees  vAen  there  k  no  execution,  bn« 
amounted  on  an  average  «o267t5iiHd.p* 
cu'cmt. 
7. — Sum  received  by  Mr.  Baron  Fsrke: 

Salary  as  a  judge  of  the  Court  of  BsduQUcr* 
5,000/.  per  annum,  payidile  out  of  thd  C<» 
si^datedFund;  andasa  judge  of  thstcooit, 
no  fees  or  any  other  em<duments. 

The  expense  of  chambers  in  6ei|6Sitts'  lm» 
and  eiremts,  ws  paid  out  of  thewuy* 


MR.  BARON  ALDXR80K. 

1,  2,  3, 4.— Description  and  amount  of  it^ 

As  a  judge  on  the  /uneus^  la  attended  bfft 
marshal,  who  receives  fees  varying  aoeor£ngto 
quantity  of  business  done ;  and  a  crier. 

The  crier  pays  over  nothiitg.  The  maisnu 
pays  over  6t.  8d.,  on  each  cause  from  tha 
courts  at  Westminster,  entered  at  tiioie  plaM* 
where  the  Judge,  as  a  judge,  of  assise,  pmdei 
onihe  <im  side,  and  6t.  8d.  on  ea^  travene 
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entend  wlien  lie  presides  on  the  criminal  side, 
and  129.  Ad,  eacn  entrv  of  what  are  termed 
Foreign  Records  at  Durham. 

These  sums  are  applied  towards  the  payment 
of  the  circuit  expenses,  which,  after  deducting 
those  sums,  and  other  small  sums  paid  hy  the 
sheriffs  in  lieu  of  the  customary  donation  of 
gloTes,  at  those  places  where  there  is  no  exe- 
cution, have  amounted  on  an  average  to  267l> 
per  circuit. 
7. — Sum  received  hy  Mr.  Baron  Alderson : 

Salary  as  a  judge  of  the  Court  of  Exchequer, 
5,0002.  per  annum,  payable  out  of  the  Consoli- 
dated Fund ;  and  as  a  judge  of  that  court,  no 
fees  nor  any  other  emoluments. 

The  expenses  of  chambers  in  Seijeants'  Inn, 
and  circuits,  are  paid  out  of  the  saluy. 


2. — ^Aggregate  amount  received  in  y68peett)f 
such  fees :  £      s.    d. 

Fees  received  at  chambers     -  6,739  12    3i 
Ditto  Summer  circuit  and 

Winter  Commissions,  1845    666  12  11 
Ditto  Spring  circuits,  1846-    596    7     li 


£7,902  12 

3. — ^By  whom  received : 

By  the  derk  and  criers  respectively. 
4,  5,  6,  7.— To  whom  payable,  and  how 
plied :  £      «. 

The  clerks  and  crier  of  the 


T 


Lord  Chief  Baron     •> 

-  1,462     1  10 

Ditto      Baron  Parke    - 

.  1,434  14     4 

Ditto     Baron  Alderson 

.  1,458   13     9i 

Ditto     Baron  Rolfe    - 

-  1,895     5     1 

Ditto     Baron  Piatt     - 

-  1,651   17     3 

MR.  BABON  BOLFB. 

1,  3, 4. — Description  and  amount  of  fees,  &c. : 

On  the  circuits  a  fee  of  6s.  Bd.  is  payable  to 
the  judge's  marshal,  for  the  use  of  the  judge, 
on  every  record  entered  for  trial  from  any  of 
the  courts  at  Westminster,  which  fee  goes  to- 
wards the  expense  of  the  circuit.  It  is  payable 
by  the  party  entering  the  record  for  trial,  and 
applied  towards  payment  of  the  circuit  ex- 
penses, which  amount  to  about  700/.  or  800/. 
a  year. 

Eadi  judge  going  the  Northern  circuit  re- 
ceives from  the  revenues  of  tho  Duchy  of  Lan- 
caster a  payment  of  about  30/.  for  his  services 
on  the  drcuit,  and  for  assisting  the  Chancellor 
of  the  Dochv  in  any  appeals  which  mav  come 
before  him  during  the  two  terms  next  following 
the  circuit. 

No  other  aalarv,  fees,  or  emolument!. 
7. — Sum  receivea  by  Mr.  Baron  Rolfe. 

As  one  of  the  Barons  of  the  Exchequer, 
aahry  of  5,000/.  per  annum,  which  is  charged 
on  me  Consolidated  Fund. 


£7,902  12  4i 
The  clerk  to  Mr.  Baron  Parke  is  compen- 
sated under  1  Will.  4,  c.  58,  and  receives  a 
moiety  of  the  Cses  only,  and  renders  annually 
an  account  of  fees  to  the  Treasury.  The  other 
clerks  and  criers  receive  no  salary. 

There  are  other  divers  small  sums  received  on 
circuit. 

NOTES  OF  THE  WEEIL 

TBIA.L  AT  BAB. — BUBON  V.  BBNMAN. 

Thb  case  of  Buron  v.  Demnon,  whidi 


AND    CBIBBy  AND  BAJI«KFF  TO  TBB 
LOBD  OBIBF  BABQN. 

1.— Description  nnd  amount  of  fee^  fee  Table 

.of  Fees,  1  Vict.  c.  30. 
3»  3,  7' — Aggregate  amount  ncoived  in  reqpect 
of snenfees, &c. :  £    s.   d. 

By  the  clerk  and  crier      -        -  616  10    6 

Bv  the  bailiff  -        -        •        •    50  16    0 

No  salary  received. 
4.—T0  whom  payable,  and  how  applied: 

The  fees  received  by  the  clerk  and  crier  and 
the  bailiff  were  applied  to  their  own  use,  after 
deducting  payments  to  the  ushers  for  collect- 
ing the  same,  to  the  hall-keeper  for  attendance, 
and  for  stationery,  &c. 
ft,  6.  — Amount  paid  into  the  Consolidated 
Fnad,&c.:— Nil. 


BABON 


nrBB   CIXBKS  TO  THB  1.DBD    CHIBF 
AND  PUIBNB  BABON8. 

l.-^DeaoiptioD  and  amount  of  £ees,  see  Table 
'  of  Fees,  1  Vict.  c.  30  : 


an  action  against  the  Hon.  Commander  Den- 
man,  to  recover  compensatioii  in  damages  for 
the  destruction  of  a  factory  established  fay  the 
plaintiff,  a  Spanish  merchant»  in  sonnaclion 
with  the  skve  trade,  at  the  Gallinas*  on  the 
coast  of  Affioai  was  tried  at  bar  in  the  Court  of 
Exchequer,  on  Monday  and  the  two  following 
days.  The  Admiralty  defended  their  ofiUer, 
being  represented  by  the  Attomev  and  Solid- 
tor^Seneral,  and  the  counsel  for  the  Admiralty. 
The  verdict  was  taken  for  the  defendant,  under 
the  direction  of  the  court,  upon  the  ground 
that  Capto'm  Denman's  acU  at  the  GalliaaB 
had  been  ratified,  approved,  and  adopted  bj 
the  executive  government  at  home.  The  rati- 
fication by  the  sovereign  was  held  to  be  equiva- 
lent to  an  original  command,  in  conformity 
with  the  common  law  maxim, — Onmuratihabiiio 
retratrahitur  et  numdato  priori  aquipOrahtr. 

Mr.  Baron  £ark€,  who,^  the  senior  BarojQ» 
summed  up  the  case,  stated  that  he  entertained 
some  doobt. oil  Jthe  point tOB  «rbilh  the  verdict 
turned,  although  not  sufficient  to  induce  him 
to  dissent  irom  the-rsat  of -the  court,  omsisting 
on  this  occasion  of  Barons  Alderson,  Rolfe, 
and  Piatt.  A  bill  of  exceptions  was  tendered 
to  the  summing  up  of  tfas  jeeojit*  upon  the  part 
of  the  phtniig^  and  acce]^ted. 

As  may  have  been  anticipated  from  the  cor- 
vespondence  whidi  has  ahmdyappaMsdoB^ 
columns  on  the  subject,  Sir  Pitarey  Kelly  did 
not  appear  .at  the  trial  «s  counsel  .for  either 
party. 


39a        PariumeiUary  Prauiikiff»,^New'BUk^r^S94fen&r  CouHi:  Lord  CAoMceQor. 


MStSOPOLITAK  AND    PROVINCIAL  LAW 
ASiOCIATiON. 

Thk  aisociatioii  baring  been  fuUy  formed, 
tbe  committee  of  management  bave  prepared  a 
statement  of  tbeir  past  proceedings  and  the 
course  tbey  intend  to  pursue,  and  bave  ap- 
pointed various  sub-committees  for  considermg 
and  reporting  on  tbe  measures  to  be  carried 
into  eroct  'fbis  statement,  or  tbe  substance 
of  ity  we  sball  be  enabled  to  submit  to  our 
readers  in  an  early  number. 


PARIJAMENTARY  PROCEEDINGS  RE- 
LATING  TO  THE  LAW. 

Houit  of  SorM. 

NEW  BILLS. 

Clergy  Offences. — Bisbop  of  London. 
Audit  of  Railway  Accounts.    For  and  read- 
ing.^Lord  Monteagle. 

KottSf  of  Conmoiif ; 

NSW  BILLS  IN  PROGRESS. 

County  Rates.  For  2nd  reading.  —  Mr. 
Frewen. 

Jewiab  Disabilities  Relief.  In  Committee.— 
Lord  Jobn  Russell. 

Epipbany  Quarter  Sessions.    Withdrawn. 

Removal  of  Poor...  For  and  Reading. — Mr. 
Baines. 

Administration  of  Justice  out  of  Sessions. 
(No.  1).    In:  Committee. — ^Attorney-General. 

Special  and  Pettv  Sessions.  In  Conunittee. 
— AUomey-GrenersI. 

Protection  of  Justices*  In  Committee.— At- 
tomey-GcoenV 

Ad^unistration  of  Justice  on  Summary  Con- 
▼ictions.  (No.  2).  In  Commt|tee.— Attorney- 
General. 

AMcnltore  Tenant-right.  For  2nd  reading. 
Mr.Pusey. 

Rottian  CaUiolic  Relief.  In  Committee.— 
Mr.  Anstey. 

PaWe  tieallh.  For  2nd  reading.  —  Lord 
Morpeth. 

Plsftseiigers  by  Sea.    For  Sad  xeading.  . 

^     \     NOTICES   OF  NEW  BILLS. 

Game  Laws  Amendment.    Mr.  Colville. 
Vacating  Seats  of  Insolvent  Members.— Mr. 
Moffatt. 


Imprisonment  before  TriaL— Lord  Naf^ent 

To  Prevent  Bribery  at  Elections.— Sir  J. 
Pakington. 

To  Establish  an  Appeal  in  Criminal  Cases.-- 
Mr.  Ewart. 

To  Repeal  the  Punishment  of  Death.^Mr. 
Ewart. 


NEW  BILLS  IN  PARLIAMENT. 

ADMINISTRATION   OP  JUSTICE  (kO.  l). 

This  bill  consolidates  and  partly  ameadt 
tbe  several  statutes  and  parts  of  sUtutes  relat- 
ing to  the  duties  of  justices  of  tbe  peace  oiiy 
Sessions,  with  respect  to  persons  charged  vith 
indictable  offences.  For  the  present,  we  wonM 
call  attention  to  tbe  ISth  secUon,  in  which  it  is 
deckred  that  the  justices'  room  shall  set  be 
deemed  an  open  court,  and  that  the  justices,  in 
their  discretion,  may  order  that  no  penoa  chal 
have  access  to  their  room.  * 

administration  of  JUSTICE  (no.  2). 

The  Statutes  relating  to  Summarf  CoMietim 
and  Orders  of  Justices  of  the  Peace  are,  with 
certain  alterations,  consolidated  in-thie  bill 
Tbe  lltb  clause  provides,  that  in  diea^  catee 
of  summary  conviction,  the  justices'  loom  shaU 
be  deemed  an  open  and  public  coutt,  to  whk^ 
the  public  generally  may  baveaoceu,  so  far  ii 
convenient,  and  both  parties  <  may  be  folk 
heard  and  have  their  witnesses  examined  tm 
cross-examined  by  counsd  or  attorney,  exc^ 
common  informers  not  being .  the  parties  ag- 
grieved. (See  I  Archbold's  Justice  of  tbe 
Peace,  p.  362). 

SPECIAL  AND   PBTTT  SE^SiONS. 

The  meetings  of  justices  of  the  ?«*««» 
Special  Sessions  are  provided  for  in  this  m 
A  Court  of  Special  Sessions  is  consUtuted,  aD4 
the  justices  are  empowered  to  appoint  a  clerk 
of  the  court,  and  to  pay  such  clerk  by  salary* 
instead  of  fees,  and  the  fees  are  to  be  paid  to 
the  treasurer  of  the  county.  . 

*       PROTECtlON  OF  JUSTlCM. 

Justices  of  tbe  peace  are  by  this  bill  to  be 
protected  from  vexations  actions  for  the  mann* 
m  which  tbey  exercise  their  diecwdonary 
powers.  (See  Banett  v.  OodtcUtt,  3  XSik 
131 ;  S  Aichbold's  Justice  of  tbe  Peace,  p-  i3j. 


RCCINT  DECISIONS   IN  THE  SUPERIOR  COURTS, 

MPOBTEP  BT  BAIUtlSTBRS  OF  THE  8BVEBAL  COtTRTS. 


'  Ssit  ^MCtirsr, 

Qihson  r.'Ingo.    Jan.  27, 1848.  ' 

TAXATION    OF    COSTS.  —  SBBVICB    OF    BUB* 
PCBNA  TO  APPOINT  SOLICITOR. 

t  7%e'9oUeUor0fmdgfkndantii^wnMbro€U^ 
taway  died  dssntif  the  Ui^Hmt  ^fih^oaeis 
ordered  to  be  pM  ly  tke  dtfendmUs,  and 


thereupon  tki  ttuehtg  master  ti^fWi^'* 
proceed,  the  defendant  was  ordered  to  ftt 
sened  with  st^pama  to  appoint  another  »•- 
Hci{or,  afd  service  qfit,  under  the  ctrrsw- 
dtances,  at  the  late  residence  of  parties  w»th 
whom  the  defendant  last  and  msnaliif  fj- 
sUtd,  was  ordered  io  le  deenied  ffsSd 
seroiee.  * .     ^  :         *    ^ 


Sv^tenof  Comii:  Lard  CkMceUor.^VieenVkahc9Uor.^V,  C.  Kwigli  Bruce. 
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Mr.  Romi%,  with  whom  wHs  Mr.  HeatkfMd, 
stated  that  the  pfaiintiffa,  to  whom  the  defend- 
ants geaerally  had  heen  decreed  to  pay  the 
costa  of  the  suit,  heing  deairOos  of  ohtaininf? 
an  order  that  Mr.  Mills,  the  Taxinpr  Maater, 
should  proceed  with  the  taxation,  had  lieen  di- 
rpcted  by  hie  Honour  Vice-Chancellor  Wigrain 
to  make  this  application  to  his  Lordship,  llie 
M)licitor  of  one  of  the  defendants  (Simpson) 
having  died  since  the  date  of  the  decree,  the 
IVudng  Master  declined  to  proceed  until  an- 
other solicitor  ii'as  substituted  for  the  former, 
as  the  defendant,  Simpson,  was  unrepresented ; 
hut  the  latter  had  left  this  country  for  America, 
where,  aa  waa  atated  in  an  affidavit,  it  was  be- 
lieved that  he  intended  to  reside  permanently. 
When  ia  this  country,  lieing  the  captain  of  a 
merchant  vessel,  he  had  no  fixed  place  of 
abode,  but  had  last  resided  at  the  house  of  his 
father  and  sister,  who  had  since  left  it,  and 
whoee  present  dwelling  waa  not  known  to  the 
plaiatiis.  Under  the  old  practice  the  parties 
were  represented  by  their  respective  clerks  in 
court,  and  when  one  of  the  latter  died  during 
the  suit,  the  solicitor  named  another.  -Since 
the  5  &  6  Vict.'C.  103,  and  the  General  Orders 
of  October,  1849,  the  solicitors  themselves  per- 
form -the  dutiea  of  the  awom  clerks,  See.  llie 
dilficiil^  in  the  present  instance  was  to  ascertain 
the  mofle  of  proceeding  when  the  solicitor  was 
dead  and  his  client  abroad.  They  cited  RatcUff 
V.  Roper,  1  P.  Wme.420;  jFWinAliJt  v.  Colkoun, 
lit  Veei  2  ;  and  SkiUibeer  Vv  LemffdaU,  quoted 
in  a  note  to  the  laat  case. 

Thfc  Ijord  Chaneelhr.  The  order  you  want 
is  one  for  a  aubpcena  against  the  defendant, 
Siropeon,  to  appoint  another  solicitor  in  the 
room  of  the  deceased.  The  question  is,  what 
service  of  such  Subpoena  will  be  sufficient ;  and 
Aia  remains  precisely  as  it  did  before  the 
passing  of  the  above-mentioned  act,  which 
merely  took  away  the  exclusive  right  of  the  six 
clerka  to  appear.  I  will  make  an  order  for 
service  of  such  snbpoma  on  the  -defendant, 
Simpoon;  and  that  service  of  it  athisiate  lesi- 
dence,  heing  the  Rsidence  of  his  fa^er  and 
sister  a  sho^  time  since,  shall  be  deemed  good 
aetrice^ 


Qtct'Cbaoicfllar  nt  tfnfflsn^. 
WiggimtiM  v;  ^oUman.    Jan.  20, 1848. 

DISCLAIMBR. — DiaiftSSAL  OF  BILL.— COSTS. 

*0m  am  appUeaiiou  of  the  plaintiff  to  dismies 
Us  biU  with  coMts  against  a  disclaiming  de- 
/emdani,  without  prejudice  to  any  qneittion 
haw  tie  costs  of  each  dtfendant  should  be 
miiimgfelg  home,  order  refused. 


Ik  tkis  onae  one  of  the  defendants  to  the  suit 
dnclmtno^  att  interest,  and  Mr.  Nalder  now 
appfied  to-lhe  couft,  oa  behalf  of  the  pkintiflT, 
tibat  the  bill  inight  be  dismissed  against  soch 
defendanll^with  costs  to  he  paid  by  the  plain- 
HfT,  but  wmhoat  prejudiGe  to  any  question  which 
shoold  be  thsieafter  raised  by  the  plaintiff  as 
to  tbg  ^Mkte  la  which  sack  c^ta  should  b^  tdti- 
nataly   hfmt,  citing   tbe  am  of  floj/jf  v. 


Lambert,  6  Hare,  874,  as  directly  in  point. 
None  of  the  other  defendants  had  been  served 
with  notice  of  the  motion. 

The  Vice-Chancellor  refused  to  make  the 
order,  saying  he  could  Hiot  (jualify  it  in  the  way' 
asked,  as  it  might  throw  a  liability  upon  absent 
defendants. 

Walton  V.  Johason.    Feb.  14,  1847. 

YKARLY  TENANT.  •—  ABCBIVBR.  — •  IN- 
JUNCTION. 

In  order  to  obtain  a  special  injunction  against  . 
a  yearly  tenant,  occupying  land  in  the  pos- 
session of  a  receiver  of  the  cturt,  by  virtue 
of  an  agreement  with  such  receiver,  it  is  not 

.  necessary  that  a  bill  should  have  been  filed 
against  such  tenanty  although  he  was  no 
party  to  the  original  suit. 

A  SUIT  had  been  insUtated  in  this  case  for 
carrying  out  the  trusts  of  a  deed,  and  by  a 
decree  in  the  cause  a  receiver  had  heen  ap« 
pointed  of  certain  real  estates  in  Yorkshire* 
John  Farmdale  was  the  yearly  tenant  of  one  of 
the  farms  belonging  to  the  property,  and  had 
been  let  into  possession  bv  the  receiver  with 
the  approbation  of  the  Master.  On  the  7th 
September  last,  the  receiver  gave  him  notice  to 
quit :  the  time  of  notice  would  expire  in  March, 
1848,  and  a  proiiosal  to  let  to-  another  tenant 
from  that  time  had  been  carried  in  and  allowed 
by  the  Master.  John  Farmdale  was  proceed- 
ing to  remove  the  hay,  green  fodder,  and 
manure  from  the  farm,  contrary  to  the  custom 
of  the  country,  as  sworn  upon  affidavit.  John 
Farmdale  was  no  party  to  the  suit.  A  special 
injunction,  exparte,  was  now  applied  for  to  re- 
strain him  from  remonng  the  propertv. 

Mr.  E.  F.  Smith  ap|)eared  for  the  injunction, 
and  contehded  that,- .'although  no  bill  had  been 
filed  against  John  Farmdale,  it  was  campetent 
for  the  court  to  grant  the  injunction  without 
such  a  proceeding,  as  a  receiver  had  been  ap- 
pointed, who  had  dealt  with  J.  Farmdale  unm 
the  sanction  of  the  court. 

The  Vice-Chaneellor  said,  that  the  teiiant 
had  in  foct  entered  into  an  agreement  with  the 
court  itself  by  means  of  the  Tscaiver,  aad  he 
did  not  think  it  was  necessary  that  a  bill  should 
be  filed  against  him.  The  injunction  might  be 
taken  in  the  terms  sought 


Ottt'Cfeananor  Wini^t  ISntcr • 

Knight  V.  Cawihron.    Dec.  21, 1848. 

practicb.~-23rd  obdbb  of  august,  1S41. 

ffliere  the  executors  of  one  of  several  next  of 
kin  filed  a  bill  against  the  adminislratorfar 
an  accousU  and  payment  of  their  distrwu^ 
ttve  share,  it  was  .Md  that  the  other  next 
of  H$i  mi^ht  be  served  wifh  a  copy  of  tk$ 
bill,  pursuant  to  the  23r(f  Order  of  August, 
1841. 

Thomas  Cawthron  died  intestate  in  Aik 
gvst,  1889,  and  the  present  suit  was  inatiteited 
by  tiie  eaecBSor^af  om  of  his  next  oC  kin,  wfaa 
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w«re  four  in  number,  ap^st  tHe  administrator 
for  the  purpose  of  having  his  accounts  taken 
and  the  distributive  share  to  which  the  plaintiffs 
ware  entitled,  paid  to  them.  The  other  neatt  of 
kin  were  served  with  a  copy  of  the  bill  in  the 
cause  now  coming  on  to  be  heard. 

Bacon  and  Law,  for  the  plaintiff,  proposed  to 
take  the  ordinary  decree  to  account. 

RiumU  and  Nalder,  for  the  defendant,  re- 
uuired  that  there  should  be  an  inquiry,  whether 
Ann  Shillito,  one  of  the  next  of  kin,  had  sanc- 
tioned certain  payments  as  alleged  by  the  de- 
fendant's answer. 

The  VicC'^ChanceUor  said,  that  such  an  in- 
quiry would  be  proper,  but  that  he  thought  the 
next  of  kin  had  been  improperly  made  parties 
by  service  of  copy  of  bill  only. 

Bacon  and  Law  cited  Powell  v.  Cockerell,  4 
Hare,  557,  and  Smith  v.  IW«y,  (V.  C.  Wi- 
gram's  Court) 

The  Viee^Chdneelhr  stud,  that  as  Ann  Shil 
.  lito  might  contend  that  the  plaintiffs'  testator 
was  not  one  of  the  next  of  km,  there  certainly 
was  a  question  to  be  decided  between  her  and 
tiie  pluntiffs.  He  would  however  communi- 
cate with  Sir  James  Wigram,  who,  it  was  said, 
had  decided  a  case  simmur  to  the  present. 

At  a  subsequent  period  of  the  day,  the  Fice. 
Chaneelhr  said,  that  Sir  James  Wigram  did 
not  remember  the  point  being  rais^  before 
him,  but  that  he  considered  the  present  to  be  a 
case  within  the  33rd  Order.  As  he  understood 
the  Vice-Chancellor  of  England  held  the  same 
opinion  with  Sir  James  Wigram,  he  could  not 
feel  himself  at  liberty  to  decide  contrary  to  the 
opinions  of  two  learned  judges  of  such  ex< 
perience. 

^mm*i  ISsnc^. 

(Before  the  Four  Judges.) 

Jlobins  ▼.  Fennell  and  another,     Michaelmas 
Term,  Dec.  23,  1847. 

ATTOBNEY. — AGBNT. — ^IfONSY   HAD  AMD 
RECEIVED. 

A  client  in  the  country  employed  a  country 
attorney  to  sign  judgment  on  a  warrant  of 
attorney  for  him,  Eaeeution  was  eued  out, 
and  the  London  agents  of  the  country  at- 
tomey  sent  the  writ  into  the  country  to  be 

,  executed.  The  money  was  remitted  to  Lon- 
don and  paid  into  the  banhers  of  the  Lon- 

'  don  agents :  Held,  that  money  had  and  re- 
ceiced  would  not  He  by  the  cUent  against 
the  London  events :  there  was  sm  privity 

, .  between  them, 

Sladb,  an  attomejr^in  the  countrv,  had  been 
employed  by  the  plaintiff  to  conduct  a  suit 
against  a  person  called  Heath.  Slade  employed 
the  defenaante  as  his  London  agente.  A  letter 
was  written  by  Slade  to  his  agents  in  London, 
directing  them  to  sue  out  a  writ  o(fi,fa.  The 
*writ  was  accordinglv  issued,  indorsed  with  the 
names  of  the  defendants,  and  delivered  to  the 
^teriff,  who^levied  under  it,  and  retorosd  the 
'nnceeda  into  the  hands  of  the  dafendants. 
Uader   tliess   cirGiunstancw,   an  action  for 


money  had  and  received  was  brought  ly  the 
plaintiff  against  the  defendants  for  the  amoaiit 
so  paid  into  their  hands  by  the  sheriff,  and  a 
verdict  found  for  the  plaintiff,  with  leave  n» 
served  to  enter  a  verdict  for  the  defendants,  if 
this  court  should  be  of  opinion  that  the  acttoa 
was  not  maintainable.  A  rule  iitft  having  beea 
obtained, 

Mr.  Mi  Smith  and  Mr.  Toprett  showed 
cause.  The  authorities  on  this  subject  an 
rather  conflicting.  The  cases  of  Moodt/  r. 
^encer^  and  LUiy  v.  Hoyet^  are  strong  autho- 
rities to  show  that  the  present  fonn  of  acdon 
can  be  maintained.  W  here  a  sum  of  monejr  is 
specifically  paid  over  as  the  result  of  an  execu- 
tion in  a  particular  suit,  it  becomes  money  paid 
to  the  use  of  the  client.  A  delegated  anthoiitf 
is  given  to  the  defendante  by  the  attorney  in 
the  country,  and  by  virtue  of  that  authority 
ihej  receive  money  wMch  is  due  to  the  chen^ 
and  for  that  purpose  there  consequently  arisei 
a  privity  between  the  pUdntiff  and  the  defend- 
ante. A  case  of  Hanky  v.  Cassam  was  de- 
cided this  last  Term  in  the  Exchequer,  in 
which  a  summary  application  to  that  court 
was  granted  for  the  purposes  of  compiling 
attorneys  to  pay  over  a  snm  of  money 
under  a  similar  state  of  circumstances.  In 
QrijfUhs  v.  WiUiams,^  the  X^ndon  d^  u 
spoken  of  as  the  plaintiff's  attorney  in  London, 
and  the  Court  of  Exchequer  so  treated  him  in 
the  case  already  referred  to. 

Crowder,  conXxk.  The  case  of  Coi6  v.  JScci^ 
is  the  latest  decision  on  diis  subject  All  the 
cases  were  there  fully  brought  under  the  con- 
sideration of  the  court,  and  it  was  held  that 
there  must  be  a  privity  between  tiie  pLaintiff 
and  defendant  to  support  the  action  of  monqr 
had  and  received.  The  only  case  f^^J^ 
really  at  variance  «dth  that  decision  is  MwOi 
V.  iS^petioer,*  which  cannot  now  be  supported. 
Hanky  v.  Cassam  is  not  an  authority  here,  for 
that  was  an  application  to  the  summary  jons- 
diction  of  the  court.  [Lord  Denmos,  C.J. 
We  will  not  trouble  you  any  further  at  {Mvsent 
We  will  inquire  about  the  case  which  is  said  to 
have  been  decided  by  the  Excheoner,  and  kt 
you  know  whether  we  require  to  hear  yon  my 
further.] 

Lord  Denman,  C.  J.  We  think  tiie  case  of 
Cobb  V.  Beeke  to  be  almost  identicsl  widi  the 
present  The  distineti»n  between  that  caie 
and  the  previous  one  of  Moody  v.  Spmcer,j» 
not  satisfactorily  eetabUshed,  but  if  a  preference 
is  to  be  ^ven  it  must  be  assigned  to  the  latter 
of  the  two  cases.  We  deky^  the  decision  oi 
this  case,  as  we  were  told  that  the  Court  ot 
Exchequer  took  a  different  view  of  ^^ 
ter,  and  had  in  Hanky  v.  Cassam  enforced 
the  claim  of  a  cheat  against  a  London  sff^ 
We  agtee  with  the  case  of  HMey  v.  Csiceiii,  m 
the  last  number  of  the  Uw  Times  the  report 
of  which  webeOieve  to  be  coivecUy  given.  That 
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case  lays  down  tbe  mle,  that  w1i«n  a  London 
agent  has  acted  on  inatructions  from  a  country 
( attorney^  and  has  received  money  in  the  action 
and  aet^ed  it  on  account  with  the  coontry  at- 
torney, the  court  will  treat  the  London  agent 
as  the  attorney  for  the  plaintiff,  and  as  receiv- 
mg  the  money  in  that  character,  and  therefore 
liable  to  pay  it  over  to  him.    We  can  easily 
conceive  a  case  in  which  the  town  agent  may 
make  himself  liable  to  a  country  client,  and  the 
court  may  well  desire  to  see  that  such  has  been 
'  the  case,  in  order  to  exercise  its  summary  ju- 
risdiction, and  in   each    individual    instance 
.    compel  an  attorney  to  do  justice ;  but  where  the 
client  does  as  he  has  done  here,  and  sedcs  for  re- 
lief  by  action  and  not  by  summary  application, 
he  cannot  recover  unless,  from  the  relation  which 
has  existed  between  him  and*  the  London  agent, 
the  law  implies  a  contract  to  pay  on  request. 
The  client  here  employs  the  attorney,  and  is 
Ihible  to  him  for  costs.    In  case  of  negligence 
in  the  conduct  of  the  cause  the  client  must 
bring  his  action  agunst  the  attorney.     And 
though  the  client  may  probably  know  that 
his  attorney  living  in  the  country,  the  business 
must  be  conducted  in  town  by  a  town  agent, 
his  paymanty  for  the  work  done  to  the  town 
agent  will  not  discharge  him  from  hia  liability 
to  the  attorney.    In  iS^e  manner  the  attorney 
employe  a  town  agent,  that  agent  does  not  know 
the  client^  and  thon^jh  he  actually  perfdHrma  the 
work,  he  cannot  maintain  an  action  for  work 
and  labour  against  the  client.    The  rights  and 
fialulities  of  parties  under  such  circumstances 
an  strictly  reciprocal.    This  matter  is  wdl  ex- 
praased  by  Lord  Hardwicke»  in  the  case  of 
T^hr  T.  LeiPM.f     That  was  a  petition  to 
compel  one  of  the  six  derks  to  sign  a  certificate 
oi  toe  time  of  filing  a  replication,  but  who  re- 
vised to  do  BO  till  he  bad  been  paid  his  fees. 
Those  £ms  had  been  paid  to  a  sixty  clerk,  who 
had  absconded*  and  Lord  Hardwicke  laid  it 
dofwa  as  settled,  that  "the  six  derk  cannot 
coma  on  the  client  or  solicitor,  but  must  on  Uie 
mx^  dork  for  his  fees.    AVith  the  sixty  deik 
as  tSe  client  to  have  privity  or  conneckion,  so 
that  payment  to  him  is  condusive  to  the  six 
ckrk.    The  practice  aincs  hss  been  that  the 

Sdark  has  taken  on  him  to  pay  the  six 
,  between  whom  and  the  client  all  inter- 
course  is  cut  off."  It  ia  the  same  with  a 
Lomdoo  aipent.  That  being  the  state  of  tiiii^, 
ihe  qnestkm  ia,  which  of  two  innocent  partiea 
most  suffer  by  the  mieconduct  of  a  third. 
That  question  must  be  answered  with  refarsnce 
to  leg^  principles  which  we  find  well  stated  in 
the  case  of  fVUUami  v.  JBveriii,^  which  decides 
that  such  an  acUon  must  result  from  the  privi^ 
bcUrsen  the  parties.  The  decision  firom  whicn 
wa  dissent  ( JIbody  ▼•  Sprnteer)  appeals  to  have 
hiwrp  made  wathout  reference  to  Cobb  v.BeeAe, 
and  other  authorities.  There  moat  have  been 
some  psr^cnlar  dscomstaacos  to  gxte  riss  to 
joras  (dBstmctwa between  the  two  caaea;  bat  if 
othenriae,  then  m  an  compelled  to  piefor  the 
one  totheodvff.  Rule  abeohite. 
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Robiw  V.  Fetmett  and  another.     Hilary 
Term,  1848. 

A  RULK  was  obtained  in  the  early  part  of 
this  (Hilary)  Term,  calling  on  the  London 
agents  to  show  cause  why  they  should  not  pay 
over  to  the  plaintiff  the  sum  of  166/.  3<.,  bein^ 
the  proceeds  of  the  execution  paid  into  their 
hands  by  the  sheriff. 

The  affidavits  in  support  of  the  rule  stated, 
that  since  the  action  of  Robins  v.  FenneU  had 
been  commenced,  Slade,  the  attorney  for  the 
plaintiff  had  become  insolvent ;  that  tne  money 
was  held  by  Messrs.  Fennell  &  Co.,  without 
any  authority  from  Slade,  who  required  the 
money  to  be  given  up  immediately;  that  a 
correspondence  took  place  between  Fennell  & 
Co.  and  Slade,  soon  after  the  money  was  re- 
ceived, and  in  the  first  letter  Messrs.  Fenndl 
&  Co.  asked  what  they  were  to  do  with  the 
money  remitted  by  the  sheriff;  to  this  letter 
there  did  not  appear  that  any  answer  was  given, 
but  in  the  following  letter  written  by  them 
they  claimed  to  hold  the  amount  against  a 
debt  due  to  them  from  Slade.  On  the  other 
side  it  waa  alleged,  that  this  money  came  law- 
fully into  the  hands  of  Messrs.  Fennell  &  Co., 
and  in  the  ordinary  course  of  business,  and 
that  they  had  a  right  to  retain  it  on  the  ground 
that  Slade  was  indebted  to  them  in  a  greater 
amount. 

Mr.  Crowder  and  Mr.  Bell  showed  cause. 
This  application  to  the  summary  jurisdiction  of 
the  court  is  in  fact  seeking  to  get  a  revision  of 
the  former  case.  Most  of  the  persons  who 
now  make  affidavit  were  examined  as  witneases 
at  the  trial,  and  might  then  have  been  examined 
as  to  all  the  facts  which  they  now  state. 
There  being  no  privity  between  the  plaintiff 
and  Messrs.  Fennell  &  Co.,  the  only  remedy 
which  the  plaintiff  has  is  againat  the  attorney 
he  employs.  There  are  two  cases, — Exparte 
Jone$}  and  GTa:jf  v.  Kirby,^ — in  which  it  was 
hdd  there  was  no  privity  between  the  client  in 
the  country  and  the  London  agents  of  the  at- 
torney he  ^employs,  and  that  if  a  London  agent 
receives  money  unproperly,  the  remedv  qf  the 
client  is  not  againat  hun,  out  against  nis  own 
attomev. 

LordDeasiaa,  C.J.  There  can  be  no  dis- 
tinction in  favour  of  a  summary  apnlication  to 
the  court  in  caaes  where,  for  particular  reason^ 
an  action  cannot  be  broup^ht,  and  I  cegret  that 
an  obaervation  to  that  efl^t  was  made  by  the 
court  in  the  case  of  Robins  v.  Fennell.  This 
applifiation  can  oidy  be  supported  on  the 
ground  of  fraud. 

Mr.  M.  Smith  and  Mr.  TapreU,  in  support 
of  the  rule.  The  facts  of  this  case  do  disdoae 
a  state  of  thinga  sufficient  to  justify  the  inter- 
ference  of  the  court,  otherwise,  as  it  was  said 
by  Lord  Denman,  C.  J.,  in  /a  re  Oliver,^  "  a  very 
impure  and  often  fraudulent  practice  would 
prevail."  It  is  dear  from  the  affidavits  that 
Blade  never  gave  any  authority  to  the  London 
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affents  to  retaia  thii  money,  and*  tbe  cor* 
respondence  shows  that  at  first  Meaara.  Fenaell 
ana  Go,  reqaeeted  to  know  what  they  were,  to 
do  with  the  money  paid  into  their  hands,  and 
did;  not  then  chum  to  retain  it  against  the  deht 
due  to  them  from  Slade.  The  court  frequently 
does  exercise  its  summary  jurisdiction  over 
attorneys  in  cases  where  no  action  can  he  mun- 
tained.  The  court  will  sometimes  reouire  part 
of  the  premium  given  by  an  articled  clerk  to  be 
given  up  by  the  attorney,  although  the  clerk 
has  violated  his  part  of  the  contract,  v«t,  under 
these  circumstances,  no  action  coula  be  sup- 
ported. 

Lord  Denman,  C.  J.  Without  much  con- 
sidering, in  the  first  instance,  whether  this  is 
a  dise  contemplated  in  our  jud^ent,  we  might 
be  slow  to  allow  the  country  chent  to  come  on 
the  town  a^ent ;  but  the  money  here  does  not 
come  into  his  hands  as  the  town  agent,  and  in 
the  ordinary -course  of  business  as  such,  but 
out  of  the  ordinary  course.  The  letter  rtkned 
to  in  the  affidavit  shows  that  ta  be.  the  fact, 
and  it  ie  only  to  be  regretted  that  the  answer 
to  that  letter  could  not  be  found  and  was  not 
set  out  The  reply,  however,  in  some  respect 
mdces  up  for  the  omission.  It  is  to  this  enect, 
— "  We  are  surprised  at  your,  requiring  us  to 
refund."  That  shows  that  a  demand  to  refund 
had  been  made.  On  this  short  statement  of 
things,  it  appears  that  the  plientdid  not  receive 
the  monev  m  consequence  of  the  negligence  of 
the  Lonaon  attorney;  but  this  latter  had 
clearly  no  right  to  apply  monev  so  received  to 
his 'own  use.  'Mv  aoubt  is  whether,  as  there 
has  been  an  action  and  a  trial,  we  ought  now 
to  allow  Robins  to  obtain  the  money  on  a  sum- 
marv  application.  '  '  ' 

Mr.  Justice  Patteeon.  If  this  money  had 
lieen  received  in  the  ordinary  course  of  busi- 
ness, and  not  under  special  circumstances 
which  would  make  the  London  agent  liable,  I 
should  have  thought  that  there  could  be  no 
distinctbn  between  a  summary  application  and 
an  action.  But  here  the  money  was  not  re- 
ceived in  the  ordinary  course  of*^  business,  but 
the  undersherifiT,  on  not  finding  the  countrv 
mttomej  at  home,  sent  to  the  London  agent.  It 
is  manifest  that  the  London  agent  hadT  not  re- 
ceived the  assent  of  the  country  client  to  put 
this  money  into  the  general  account,  for  there 
-was  a!h  expression  of  surprise  at  bein^  oilled 
on  to  refund  it.  These  facts  distinguish  this 
caae  from  the  other.  The  nonsuit  there  was 
not  wrong,  because  there  was  no  privity  be- 
tween the  parties.  But  here  is  a  case  where 
privity  is  not  necessary  to  enable  one  of  the 
parties  to  apply  against  the  other  in  a  summary 
form. 

Mr.  Justice  Cokridge.  I  am  entirely  of  the 
same  opinion. 

Mr.  Justice  Wigkiwian  concurred. 

Lord  Deamiiii,  C  J.  I  am  not  sure  that 
these  fiicts  would  not  maintain  the  action,  for 
where  a  person  ^cets  ray  money  I  have  a  right 
to  say  he  gate  it  to  my  use.  The  matter  is  not 
fooDdsd  on.  priyity.  He  fa^  gpt  the  vi^^y 
wrongfully.  -  iUU  abaohite,  with  eosto. 


(Before  Mr.  Justice  Wigfatman.) 
Todiy.JokMon.    Jan.  26, 1848. 

PBACTICB.— 'BBCURrTT  FOft  COSTS. 

ne  defendant  obtained  m  order  for  eeeurilg' 
for  costs,  on  the  ground  that  the  pUoMtijf 
resided  out  of  England.  Before  that  order 
was  complied  wiih  the  d^end&nt  arrested 
the  plaintiff  in  a  cross  actioUy  and  the  latter 
went  to  prison,  and  t^  took  out  a  summons 
to  rescind  the  order  for  security,  upon  wokiA  \ 
an  order  was  made  suspending  that  order 
as  long  the  plaintiff  remained  in  actual 
custody  in  the  cross  action,  and  giving  the 
dtfenJant  in  the  present  action  10  days^ 
time  to  plead.  Some  days  after  this  the 
defendant  in  this  action  discharged  the 
plaintiff  out  of  custody,  who  at  the  expira^ 
tion  of  the  10  days  signed  judgment  for 
want  of  a  plea,  though  he  {the  plaintiff) 
had  not  given  securtty.  Held,  that  tie 
judgment  was  irregular,  as  the  order  for 
security  for  costs  revived  on  the  plaint^a 
discharge  from  prison. 

On  a  former  day  H.  HtU  obtained  a  rule» 
calling  upon  the  plaintiff  to  show  cause  why  the 
judgment  signed  herein  as  for  want  of  plea, 
should  not  be  set  aside  lor  irregularity.  The 
facts  were  as  follows :— On  the  1 1th  November, 
the  defendant  obtained  an  order,  requiring  the 
plaintiff  to  give  security  for  costs,  with  a  sUy 
of  proceedings  until  given,  on  the  ground  tha^ 
he  was  residing  out  of  England.  The  defend* 
ant  having  a  cross  demand,  arrested  the  plain- 
tiff, who  thereupon  went  to  prison.  Upon  thia 
the  plaintiff  in  the  present  action  (who  had  not 
joomplied  with  the  order)  took  out  a  anmmonsy 
upon  which  the  following  order  was  nmde: — 
'^  I  do  order  that  my  order  restraining  the 
plaintiff  from  proceeding  be  suspended  as  long 
as  he  remains  in  actual  custody  in  the  cross 
action,  the  defendant  in  this  suit  to  have  ten 
days  peremptorily -to  plead  pleading  issuably.'* 
Seven  days  afiter  the  making  of  thM  order,  the 
present  defendant  sent  a  discharge  to  the  plain- 
tiff, and  he  waa  thereupon  released  from  custody; 
and  the  defendant  not  having  pleaded  within 
the  ten  days  the  plaintiff  signed  judgment,  he 
however  not  having  given  seeonty  for  costs. 
The  present  rule  was  obtained  on  the  ground, 
thatas4he  order  suspending  the  order  for  ae- 
•curity  for  costs  opented  only  so  long  as  the 
l^aintiff  remained  m  actual  custody,  it  levived 
on  his  being  vdssasd,  and  (hat  therefofe  the 
defendant  was  not  bound  to  plead  wttil  snck 
sscurity  was  given. 

Bramweli  showed  cause,  and  contended,  that 
as  the  letting  of  the  plaintiff  out  of  custody  was 
the  defendant's  own  act»  it  did  not  revive  the 
former  order. 

U.  HiUt  cootrl,  was  not  esUed  upon. 

ITmAinmim,  J.  The  order  which  I  made  re* 
stniimar  the  mdn^r  for  security  for  eosts  wm 
intsndsd  to  operate  only  ao  longas  the  i^sisti^ 
was  in  actual  custody,  and  I  made  it  upon  ai 
conaidslalkm  of  the  liardship.o£  its  bpe»o& 


S^nperior  Ctmrif : 

wliibltiM  iMnUflT  was  in  adiul  coftody  at  the 
deflmdant's  suit,  but  as  sood  at  the  plaintiff 
beoune  leleaaed  it  would  of  eourae  revive^  and 
before  therefore  the  plaintiff  could  call  upon 
the  defendant  to  plead,  he  ought  to  have  given 
Kcaritv.  The  jvdgment  was  therefore  irregu- 
hr,  ana  thia  rule  moat  be  absolute. 

Rule  absolute. 
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Stead  T.  WiUiam.    Hilary  Term*  1848. 
ncsoitYBicT  PLiiiirTirF. -^  ascuBiTY  ton 

COBTS. 

In  an  actum  fit  the  ii^nngement  of  a  patent, 
the  court  will  not  grant  a  ruie  nisi  calUfig 
wpon  an  insolvent  plaintiff  to  give  security 
for  costs,  where  the  circuwutances  do  not  at 
least  lead  to  a  strong  presumption  that  his 
assignee  will  adept  the  action  and  proceed 

'  for  the  be^t  of  the  estate. 

ChanmiU,  Seijsant,  moved  in  this  cause  on  he- 
half  of  the  defendant  for  a  role,  calling  upon  the 
pIttBtiffand  the  assignee  in  the  Insolvent  Court, 
to  show  cause  why  the  plainUff  should  not  give 
security  for  costs,  and  why  the  proceedings  in 
die  mean  time  should  not  be  atayed.  '  The  ac- 
tion was  for  the  infringement  of  a  patent,  and 
had  been  tried  at  the  Liverpool  Summer  As- 
aixes,  1843,  when  the  plaintiff  obtained  a  ver- 
dict.   A  rule  for  a  new  trial  was  made  absolute 
inlViDityTerm,  1844,  and  the  venue  soon  after 
flanged  to  Middlesex.    On  the  asth  of  No- 
vember last,  no  proceedings  in  the  action  hav- 
ing taken  place  since  Trinity  Term  1844,  the 
pJamtiff  was  committed  to  the  Queen's  Bench 
prison  under  an  execution  at  die  suit  of  a  ere. 
ditor,  for  377^  7s.    On  the  aist  December  an 
order  was  made,  upon  the  petition  of  the  execu* 
iioa  creditor,  under  the  1  &  a  Vict  c.  110,  as. 
96  and  37,  vesting  all  the  estate  and  effects  of 
tlie  plaintiff  in  the  provisional  assignee  of  the 
Insolvent  Court,  and  since  that  the  plaintiff 
bad  given  notice  of  trial.    Under  these  circum- 
atances  it  was  submitted  the  rule  ought  io  be 
g^nted,  Denton  v.  WiUiams,  8  Dowl.  133 ;  in- 
solveocy  in    this  respect  stood  on  the  same 
looting  as  bankruptcy,  Henford  v.  Knight,  2 
B.  ^  C.  579.    The  right  claimed  in  the  pre- 
sent ease  might  become  that  of  the  assignees, 
an4  be  ^  materially  for  the  benefit  of  the  bank- 
Tupifs  estate,  although  the  damages  in  the  ac- 
tion ^adght  not  go  to  the  assignees.    On  this 
posnt  the  isase  of  Dm^oa  v.  WiUiams  was  very 
like  the  present. 

Sf^ide,  i.  Show  that  the  plaintiff  is  pro- 
cee<lfiig  not  for  himself  but  for  somebody  else, 
and  tlut  he  is  a  man  of  straw,  and  then  you 
w9I  no  ddnbt  be  entitled  to  security  for  costs. 
If  tlie  assignee  is  not  interfering,  ana  the  insoU 
rent  lalmsdf  proceeds  in  the  action,  you  cannot 
bsre  a  rale. 

{^iUnKmeU, .  Serjeant,  referred  to  Wrag  ▼. 
JKmsM^tScDtt^  SS7.' ' 

Wn^t'C,  1.'  -We  cannot  assmne  that  the 
wsmf^mee  will  idojpt  this  actibn,  and  there  is 
abe   aJbsence  here  of -aiiy  ground  for  Mieving 


tkat  the  assignees  w^ould  proceed  with  the 
cause.  If  the  rule  were  granted,  and  it  a^ 
peared  upon  affidavito  that  the  assignee  would 
not  adopt  the  action,  the  rule  woiud  be  dis- 
charged, and  unless  the  present  circumstancea 
were  such  as  to  lead  to  a  strong  presumption 
that  the  assignee  would  adopt  the  acUon  and 
proceed  for  the  benefit  of  the  estote,  the  court 
could  not  mterfere  even  to  the  extent  of  grant- 
ing a  nde. 

Rule  refused. 

tfjictf^utr* 
Wenham  v.  Btmman.    Jan.  97,  1848. 

DISCHABOB  OF  A  PXR80N  IN  PBiaON  UNDBB 
AN  ATTACHMBNT  ISSUED  OUT  OF  THB 
COUBT  OF  CHANCBBY.  —  COMMON  LAW 
COUBT  NO  POWBB  TO  BE-COMMIT. — BBBn 
VICB   OF  BULB.— COSTS. 

Where  a  pristmer  in  execution  under  an  at^ 
taehment  issued  out  of  the  Court  of  Cham* 
eery,  applies  to  a  judge  at  chambers  under 
the7  ^S  Vict.  c.  96,  and apoii  an  affidavit 
of  service  of  the  summons,  which,  however, 
has  never  been  served  so  as  to  reach  the 
party,  and  the  judge  mahes  an  order  for  kis 
discharge,  the  court  will  grant  a  rule  to  set 
aside  such  order,  except  so  far  as  it  may 
operate  to  protect  the  oJjUer  if  the  prison. 
'  The  court  will' direct  the  costs  of  the  ap- 
plicaHqn  for  suph  rule  to  be  paid  by  the 
prtsoner,  '     " 

When  a  judge  at  chambers  has  erroneously 
ordered  the  discharge  <^  a  prisoner,  co«- 
Jined  under  an  attaehmeut  issued  out  qf  the 
Court  of  Chancery,  this  court  has  no  power 
to  direct  that  he  be  re-comlmitted. 
When  in  such  casa  neither  the  priso^ier  ikr 
his  aitorney  are  to  be  found,  the  eourt^will 
deem  a  serviee  at  the  place  from  wluch  the\ 
e^fldainis  are  daied  to  be  sufficieni. 
On  the  1  St  December,  1 847,  the  plaintiff  was ' 
taken  in  execution  under  an  attachment  issued 
by  the  Master  of  the  Rolls,  and  afterwards,  on 
his  own  appUcation,  removed  to  the  Queen's 
prison,  until  he  should  have  paid  the  costs  of 
the  defendant  in  the  suit.    On  the  7th  January, 
in  consequence  of  ati.  application   made  on 
behalf  of  the  plaintiff  to  Mr.  Baron  Piatt  at 
chambers,  upon  aft  affidavit  intituled  "Ezparte 
Wenham,'*  a  summons  was  issued  calling  upon 
the  defendant's  attorney  to  show  cause  why  the 
plaintiff  should    not   be    discharged   out    of 
custody.    It  was  said  this  affidavit  was  untrue. 
There  was  no  service  of  the  summons  upon  the ; 
defendant's  attorney,  nor  had  he  any  know- 
ledge of  it ;   but  upon  subsequent  inquiry,  it 
was  discovered  that  it  had  been  left  with  a 
woman  who  had  the  general  superintendeilce 
of  the  building,  in  a  put  of  which  the  defend- 
ant's attoraay  had  chambera.    No  person  ap- 
pearing fortlie  defendant,  a  rule  was  obtained 
under  the  »  fc  8  Vict.  c.  96,  for  the  plaintift^ 
discharga  ,vfpon  an  affidavit  that  the  aummona 
had  been  lift  with  the  himaekceper  of  the  de-^ 
fendasfb  rZDrney.    Thia  affidavit  waaintiHited 
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in  the  came  "  Wenham  y.  Bbwmsir,'^  dAonfffa 
at  the  dme  there  was  no  snch  canae.  Unoer 
these  drcumstances, 

BaU,  on  the  22nd  of  this  month,  obtained  a 
rale  niii  to  discharge  the  order  of  Mr.  Baron 
Piatt,  and  that  the  plaintiff  be  re-committed  to 
his  former  custody,  and  pav  the  costs  of  that 
application.  Neither  the  plaintiff  nor  Ma  at- 
iorney  were  to  be  found.    Now 

7%e  Qourt  directed  that  the  rule  shodld  be 
senred  at  the  place  where  the  affidavit  upon 
which  the  plaintiff's  discharge  was  obtained 
was  dated  from. 

Luth,  affainst  the  abore  ruk,  this  day  showed 
cause,  and  contended  that  a  judge  at  chambers 
had  power  under  the  statute  to  dischsrge  a 
party  in  custodr  under  an  order  of  the  Ccmrt 
of  Cnancery.  If  it  was  intended  to  be  satd  that 
the  jud^e  Imd  been  imposed  on,  that  entirely 
failed,  because  the  affidavit  statsd  that  he  was 
in  custody  under  an  attachnent  out  ^  the 
Gofart  of  ChanceiT.  No  doubt  the  affidavit 
was  intituled  as  if  in  a  cause  in  this  cosrt,  but 


it  stated  alt  the  fiwia  troly,  snd  wasbstois  Us 
lordship  when  the  order  for  the  plaintiffs  db- 
charge  was  obtained.  [PorAr.B.  Thepsitin 
never  were  seirod  with  we  suumioi^  aad  lo 
did  not  appear  to  opposed  rule;  sadinsodi 
a  case,  beyond  the  mere  (act  of  service,  wiadi 
in  this  case  was  sworn  to,  die  judge  never  kola 
at  the  affidavit,  and  the  party  is  discharged  as 
a  matter  of  course.]  He  thai  contendMl  that 
the  court  had  no  power  to  ie«camniit  a  penoo 
under  an  attachment  which  issued  oat  of  the 
Conrt  of  Chanoerv.  That  court  alone  had 
jurisdictKNi  in  sucn  a  casa  And  iUm  oo«t 
having  no  oower  in  the  matter,  the  order  was  a 
nullity,  ana  therefore  there  was  no  occaaioa  to 
set  it  aside.  [Porke,  B.  We  can  set  ande  1h» 
order  of  Mr.  Baron  Piatt,  and  then  the  paitia 
will  be  in  much  the  same  situation  aath^irare 
before  tiie  order.] 

Per  ewriam.  The  order  most  be  set  aaide, 
and  remain  as  if  never  issued,  except  for  the 
protection  of  the  officer. 

Rule  absolutB  accor&i^. 


ANALYTICAL   DIGEST  OF  CASEt. 

BBPOBTSD  IN  ALL  THS  COURTS, 


^dvmoit  XafD  Cottfttf* 

GROUNDS  OF  ACTION  AND  PRIN^ 
CIPLES. 

AOKNT  AND   PBINCIFAU 

See  JIRntfi^  Compmy, 

ASaiONMKlfT. 

GoflMMgrmoe  ^  pretmt,  nol  fiOture  property. 
-^il.,  to  secnre  tte  payment  of  618/.  by  him  to 
O.,  assigned  by  indenture  of  Jan.  1, 1843,  all 
his  goods  and  fiarning  stock,  which  were  then, 
or  which  at  any  time  during  the  continuance 
of  that  security  should  be,  in,  about,  and  be- 
longing to  il.'s  house  and  farm,  to  G.,.his  exe- 
cutors, &c.,  as  his  and  their  own  prooer  goods 
and  chattels  :  proviso,  that  if  A.  should  pay  6. 
the  said  518/.  on  1st  January,  1845,  or  at  such 
earlier  da^  or  time  as  G.,  &c.,  should  appoint 
by  notice  in  writing  to  A,,  at  least  10  days  be- 
fore the  time  to  be  appointed,  with  interest  in 
the  meantime,  then  tnose  presents  should  cease 
and  determine.  A.  covenanted  to  pay  princi- 
pal and  interest  accordingly ;  and  it  was  de- 
clared that  after  default,  and,  as  respected  the 
interest,  after  notice  in  writing  reqmring  pay- 
ment, it  should  be  lawful  for  G.,  &c.,  to  re- 
ceive and  take  into  their  possession,  and  thence- 
forth to  hold  and  enjoy,  the  said  goods,  &c., 
and  also  to  sell  and  dispose  of  the  same  and 
every  part  thereof,  and  out  of  the  proceeda  to 
retain  the  principal,  interest,  and  expenses,  and 
to  render  the  surplus  to  A,,  ke, ;  and  that  until 
default  it  should  be  Utwful  for  A.,  &c,  to  hold, 
make  use  of,  and  possess  the  goods,  &c.,  with- 
out disturbance  by  G.,  &c. 

A.  not  having  paid  the  interest^  ^  G.,  without 


notice  in  writing,  on  lat  Jan.,  1844,  took  pos- 
session of  an  the  goods,  &c.,  then  in  andaboat 
the  honse  and  farm,  including  the  kit  yesr's 
crop  of  hay,  and  some  other  artidei  wtich 
were  not  A,'s  at  the  time  of  the  asaipment, 
but  had  been  since  brought  by  bna  into  the 
fann.  On  G.'s  entering  to  take  posseaaon, 
A,  delivered  to  him  part  in  the  name  of  the 
whole,  and  signed  a  memorandum  of  the  de- 
livery, acknowledging  that  he  had  made  defiinlt 
in  payment  of  the  principal  md  interest,  after 
recdving  due  notice  to  pay.  On  a  feigned 
issue  to  try  whether  the  goods,  &c.,  or  uif 
part  of  them,  were  the  property  of  G.  at  the 
thne  of  the  delivery  to  the  sheriiT,  after  1ft 
Jan.,  1844,  of  %fi,Jn.  affainst  A.  at  the  suit  of 
another  creditor:  HMf  that  the  asaignment 
was  a  present  conveyance  from  il.  to  6.,  eo  at, 
immediately  on  the  execution  of  the  indenton, 
to  vest  the  property  in  the  goods,  &c.,  then  in 
and  about  the  house  and  farm,  in  G. ;  and  that 
the  proviso  did  not  operate  as  a  demise  of  thoaa 
goods.  Sec,  to  A. 

But  that  the  deed  did  not  operate  as  an  as- 
signment of  property  thereafiter  to  arise  or  be 
brought  upon  tne  premises.  Gate  v.  BitnuU, 
7  Q.  B.  850. 

BANXEB8. 

lAeu  on  s$eurUies  of  cution^ers^ — ^lliegenaal 
lien  of  bankers  on  securitiea  of  their  costomara 
deposited  with  them,  is  part  of  the  lav-mer- 
chaut,  and  to  be  taken  judicial  notice  of  » 
such, 

4'  bought  on  account  of  B.,  and  with  Jl's 
money,  oectain  excheouer  biQa,  wfaidi  A.  de- 
posited in  a  box  that  ne  kept  at  hia  bsnkeis, 
nimself  letaining  the  key.    Whenew  it  bfr» 
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to  vBcdvB  the  mteiMl  <mi  tlie 
ezcfaeqner  bills,  and  to  exchange  them  for  new 
onee,  A.  wm  in  the  habit  of  talung  them  out  of 
the  box  and  giving  them  to  the  bankera  for 
diat  pnrpoee  (anch  being  the  usual  coarse  of 
businesa);  which  being  accomplished,  the 


exchemiar  bills  were,  aa  aoon  aa  con?enientlj 
might  be,  handed  o?er  to  and  locked  up  hr  A. 
ia  the  box,  the  amount  of  interest  rsceivea  by 
the  bankers  being  passed  to  the  credit  of  A.'a 
account.  The  exchequer  bills  themselves  were 
never  entered  to  A.U  account,  nor  had  die 
bankers  ai^  notice  or  knowledgjs  that  they 
were  not  the  property  of  A.  himself. 

On  the  1st  of  December,  1836,  A,  took  the 
exchequer  bills  out  of  the  box,  and  deUoered 
tkam  to  the  bankers  for  the  purpose  of  receking 
the  iiUerest  and  exchanging  them  for  new  ones. 
The  billa  were  accordingly  exchanged,  but  the 
bills  (A*  being  absent  from  business  on  account 
of  iOnesa)  remained  in  the  possession  of  the 
bankers  down  to  the  tune  of  A,*n  liailure,  on 
the  23rd  of  January,  1837,  his  account  in  the 
meantime  having  been  considerably  overdrawn 
HeUp  in  an  action  at  the  suit  of  JB.,  the  true 
owner,  (reversing  the  judgment  of  the  Exche- 
quer Chamber,)  that  tae  bankers  had  no  lien 
upon  these  exchequer  bills  for  the  general 
balance  tee  to  them  from  A.,  altbougn  such 
secmities  are  transferable  by  delivery ;  the  cir- 
cumstances under  which  they  came  to  their 
hands  being  inconsistent  with  the  existence  of 
a  general  Hen.  Brandao  r.  Bamett,  3  C.  B. 
519.  See  sko  1  M.  &  6.  908 ;  2  Scott,  N.  R. 
96. 
Case  eitad  in  the  jodgOMiit :  Davis  v.  Bowsher, 
5r.&491. 

BILL  OF    BXCHAMOS. 

1.  JiMforssmeiit  ^o  oficer,  as  wcA,  not  named. 
'"-Change  of  o^lcer.— Dechuration  in  assompsit 
stated  mat  E.  drew  a  bill  of  exchange  on  de- 
ifendanta,  payable  to  order  of  0, ;  that  defend- 
ants accepted;  that  O.  indorsed  to  '*The 
Treaanser  General  of  the  Roval  Treasury  of 
Portugal;"  and  that  C»,  nien  being  the 
Treaaurer  General  aforesaid,  indorsed  to  plain- 
tiSl 

Flea*.  2.  That  the  said  Treasurer  General 
of  die  Royal  Treasurv  of  Portugal  did  not  in- 
dorse to  plaintiff,  ana  issue  thereon. 

3.  That  the  said  Treasurer  General,  by 
whom  the  indorsements  were  alleged  to  have 
been  made,  at  the  time  when  he  indorsed  was 
not  such  Treasux«r  General  as  was  designated 
and  intended  by  the  indorsement  of  O.,  but 
minister  of  a  hostile  government,  and  had  no 
litie  or  authority  to  indoiae :  replicatkm,  that 
&e  Treaaarer  General  who  indorsed  was  the 
freaavirer  General  dengnoted,  &e.,  (not  adding 
si  the  <Mse,  &c.,)  and  issue  thereon. 

It  waa  proved  that  the  bills  were  faidorsed 
br  tile  uae  of  M.,  then  King  of  Portugal,  and 
received  by  C,  beittg  then,  and  at  the  time  of 
he  first  indorsement,  his  treasofer ;  but  that, 
liter  MJm  government  had  been  snliverted  by 
L  hoBililD  one,  and  0.  removed  from  office,  C. 
ndoraed  s  Hakk  thsl  €L  Ity  the  indovsement 


and  deliverT  to  himself,  aofnired'  an  abaolata 
title  to  the  Dills,  and  a  power  to  indorse,  which 
could  not  be  qualified  by  any  intention  of  O. 
not  expressed  in  the  indorsement,  even  if  such 
qualification  could  be  annexed  to  an  indorse^ 
ment  at  all ;  and  sembie,  that  it  could  not;' 
and  that  it  was  immaterial  whether  C.  wan 
Treasurer  General  at  the  time  of  his  indorsing 
over  or  not,  and  that  the  words  at  the  tiwte,  ke,, 
were  therefore  properly  omitted  from  the  issuv 
taken.    Soares  v.  G/y»,  8  d  B.  24. 

2.  Title  qf  indorsee  of  bill  franduifinHf. 
drawn, — ^To  an  action  by  indorsee  against  it 
and  B.,  as  drawers  of  a  biU  of  exchange,  in- 
dorsed to  C,  and  by  him  to  the  plaintiff,  A. 
pleaded  that  he  and  B.  were  in  co-partnership 
as  brewers ;  that  B.  made  and  indorsed  the 
bill,  using  the  name  of  the  firm,  in  fraud  of  A., 
and  not  for  the  purposes  of  the  co-partnership,, 
but  for  his  own  private  purposes,  viz.,  for  a 
private  debt  due  from  him  to  C,  and  without 
the  knowledge  or  consent  of  A*;  that  there 
was  no  consiaeration  or  value  to  him,  A.,  for 
the  drawing  or  indorsement  of  the  bill ;  of  all 
which  premises  C,  at  the  time  of  the  indorse* 
ment  to  him,  had  knowledge  and  notiqe  ;  and 
that  at  the  time  when  the  bill  was  indorsed  and 
delivered  to  the  plaintiff,  he  had  full  knowledge 
and  notice  of  all  the  nremises  in  tiie  plea  afore- 
said. Replication,  that  at  the  time  when  the 
bill  was  indorsed  and  delivered  to  the  plaintiff, 
he  had  not  an^  such  knowledge  or  notice  as  in 
the  plea  mentioned ;  and  issue  thereon. 

At  the  trial  the  jury  found  that  C.  had  no 
knowledge  of  the  original  fraud  in  the  drawing 
of  the  biU,  but  that  die  plaintiff,  at  the  time  of 
the  indorsement  to  him,  had  knowledge  of  that 
fraud:  Held,  that  the  plea  was  not  proved. 
J£ay  V.  Chmnan,  16  M.  &  W.  355. 

And  see  Chose  in  Action  :  Mining  Compang^ 

, BOBOnOR  BATB. 

1.  Bmgess  Boj/.-— The  council  of  a  borough 
made  a  borough  rate  to  levy  669^>  and  assessed 
a  portion  of  that  sum  on  the  parish  of  W, 
within  the  borough.  The  rate  ordered  waa  6d» 
in  the  pound  on  the  value  of  messuages,  &c. ; 
and  the  council  appointed  overseers  to  levy  it 
in  W.  The  overseers,  in  consideration  of  cir* 
cumstances  peculiar  to  FT.,  made  and  assessed 
the  rate  on  that  parish  at  7d.  in  the  pound.  B.» 
an  inhabitant,  refused  payment ;  his  name  was, 
in  joonsequence,  left  out  of  the  burgeas  list,  and 
the  mayor  and  assessors  refused  to  insert  it  in 
the  burgess  roll. 

Heidj  that  the  rate  of  7d.  was  invalid.  And 
the  court  awarded  a  mandamus  to  the  mayoi 
and  assessors  to  enrol  B.'s  name.  Reg.  r. 
Magor  qfN.  Windsor,  7  Q.  B.  908. 

2»  Mandamm.'^A  writ  of  mandamus  to  the 
mayor  and  assessors  of  a  borough  to  enrol  the 
naaae  of  B.,  an  inhabitant,  recited  that  B.,  who 
waa  a  person  duly  qualified  a^d  entitled  to  be 
enrolled  in  the  bwigess  roll  of  the  borough,  ta 
respect  of  property  within  the  said  parish  and 
borough,  was  omitted,  &e.  The  return  certi^ 
fled  that  B.  was  not  a  person  duly  qualified  ot 
entitled  to  be  enrolled  in  the  buxj^ess  roll  of 
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Ibe  Mid  boraiigb,  in  reipeet  of  p^H>^^erty  witliui 
tlie  Baid  parish  as  in  the  writ  mentioned ;  and 
it  then  farther  cerlifted  the  making  and  asaeaa* 
ing.of  a  rate,  and  B.'s  refosal  to  pay,  and  that, 
because  of  such  refusal,  and  for  other  the 
causes  aforesaid,  JB.  was  not  qualified  to  be  en< 
rolled,  &c. 

Held,  on  demurrer,  that  the  latter  part  of  the 
zetum  was  bad  by  reason  of  the  objection  to 
the  rate ;  but  that  the  former  part  mif(ht  be 
separated  from  the  latter,  and  was  a  sufficient 
answer  to  the  writ.  Rey,  v.  Afoyer  of  N, 
Fflndsor,  7  a  B.  90s. 

Cases  cited  in  the  jndgment :  Rex  ▼.  Williams, 
8  B.  &  C.  681 ;  Wright  r.  Fiiirc«tt,  4  Burr. 
9011. 

BROKBR. 

'  A  person  who  hires  or  procures,  for  another, 
persons  to  be  employed  by  him  in  the  laying 
out  and  surveying  0/  a  line  of  railway,  is  not  a 
dro^^  within  the  statutes  13  Edward  1,  st.  5, 
and  6  Anne,  c.  16,  s.  4,  which  prohibit  per« 
sons  from  acting  as  brokers  within  the  city  of 
London^  unless  licensed  by  the  court  of  the 
mayor  and  aldermen.  Milford  v.  Hughes,  16 
M.&.W.  174. 
See  Ship  Broker, 

CROSS  IK   ACTION. 

Married  woman. — Bills  and  notes. — In  as- 
sumpsit by  payee  against  maker  of  a  promissory 
Rote,  defendant  pleaded  that,  when  the  note 
was  made,  plaintiff  was  the  wife  of  B,^  and 
that,  after  the  making,  and  while  plaintiff  was 
the  w2fe  of  B. ;  he  "  elected  to  take  and  have 
the  said  note  in  his  marital  right,  and  then 
caused  the  plaintiff  to  indorse,  and  she,  by  his 
authority,  did  then  <' indorse "  the  note,  and 
J},  then  delivered  it,  so  indorsed,  to  F. ;  and 
that  afterwards,  and  after  the  note  became  due, 
and  before  action  brought,  B,  died ;  and  that 
afterwards,  and  before  action  brought,  the  note 
came  to  plaintiff's  possession  by  (telivery  from 

Qntere:  supposing  that  the  words  ''elected 
to  take,''  &c.,  and  "  caused  the  plaintiff  to  in- 
dorse," &c.,  contained  averments  of  two  distinct 
acts,  whether  the  plea  was  not  bad  for  du- 
plicitv.  But,  assuming  that  the  whole  merely 
atstea  one  transaction :  HM,  on  special  de- 
murrer,  that  the  plea  was  bad,  because  it  did 
sot  deariy  show  such  a  reduction  of  the  note 
into  possession  by  the  husband  as  disentitled 
the  wife  to  sue  upon  it  after  his  death.  De- 
fendant also  pleaded  the  Statute  of  Limitations. 
Replication,  that,  when  the  cause  of  action  ac 
crued,  plaintiff  was  the  wife  of  B.,  and  that  she 
continued  to  be  so  until,  &o.,  when  B.  died, 
and  plaintiff  became  discovert ;  and  that  she 
was  sued  within  six  years  after  the  death :  HM, 
a  good  replication. 

Rejoinder :  lliat  plaintiff  was  a  feme  eoaert 
Md  the  wife  of  B.  until  the  time  of  his  death, 
as  in  the  replication  mentioned ;  that  the  note 
was  payable  to  her  order;  and  that,  before  it 
was  dije,  B.  authofiaed  her  to  indorse  it  in 
blank  in  her  own  name,  and  deliver  it  to  F., 
whieh  she  did,  for  value;  that,  when  the  note 


became  due*  and  mort  than  ns  mondisbefoie 
action  brought,  the  note  was  in  the  handi  of 
another  indorsee,  ^vriio  presented  it  for  ptf- 
ment;  and  that  afterwaros,  and  before  aclioB 
brought,  the  note  came  to  the  poasefltioD  of 
plaintiff  by  deliverv  from  the  last-mentioDed 
mdorsee,  who  was  tnen  entitled  to  sue  thereon: 
Held,  on  special  demurrer,  that  the  rejoinder 
was  bad;  for  either  the  matter  alleged  was  a 
departure  after  pleading  tlie  Statute  of  limita. 
tions,  which  plea  admi^  an  original  rigiit  of 
action ;  or,  if  the  rejoinder  was  confined  to  tbe 
matter  stated  in  the  reulicatioh,  it  waa  no  an- 
swer, for  want  of  a  denial  that  the  action  was 
brought  within  six  years  of  the  husband's 
death.    Scarpellini  v.  Aicheson,  7  ^  B.  864. 

GMes  cited  in  tlie  jodfrment:  Rich&rds  r. 
Riebnrds,  9  ti.  &  Aii.447  ;  Gaterar.MvIeK 
6  M.&  W.  495;  Hvt  v.  Stephrai.  6  Q.  B. 
937  ;  Oiirfortb  ▼.  Dr»dley.  S  Vm.  sm.  b75, 
676 ;  Milaer  v.  MItdes,  A  T.  R.  6t7,  631; 
Cotes  T.  Dsvis,  1  Omaip.4a5;  Gak  v.Capeni. 
1  A.  &  C.  10::. 

CONHIDBRiLTION. 

See  Frauds,  Statute  of. 

COPYHOLDS. 

A  special  case  stated  that  lands  ia  a  certain 
manor  were  held  by  cuatomar^r  tsnoie,  pasaad 
by  admittance  for  the  joint  hves  ol  the  lord 
and  tenant,  were  descendible  from  ancestor  \» 
heir,  and,  inter  ftitos,  passed  by  deed  of  cus- 
tomary conveyance,  (licensed  by  thslord,)  with 
surrender  and  admittance.  The  case  fuither 
stated  that,  before  atat.  7  W.,4>  and  1  Vict,  c 
26,  there  was  no  instance  of  a  devise  made  by  a 
customary  tenant  of  the  Itgdl  estate  of  an; 
lands  in  the  manor,  but  it  nadfitquenthf  oc- 
curred that  a  tenant,  wishing  to  dispose  of  ^ 
customary  estate  after  death,  conveyed  by  deed 
of  customary  conveyance,  and  surrendered  t»  a 
trustee  as  on  an  ordinary  alienation,  tbe  trusts 
of  the  equitoble  estate  being  then  declared  by 
a  separate  instrument,  and  being  usually  fot 
the  alienator  during  his  life,  and,  after  bis 
death,  to  convey  to  such  person  at  he  should 
by  deisd  or  will  appoint ;  but  there  vas  so  «- 
stance  of  a  devise  of  any  customary  teneoeot 
in  the  manor  without  such  previous  ooovty- 
ance,  surrender,  find  declaration  of  trost 

Held,  that  on  this  statement  the  teoevent  rnvit 
be  considered  as  descendible  from  sncestor  t» 
heir,  subject  to  the  ordinary  mlea  govemia(( 
copyhold  estates.  That  a  custom  not  to  ^ 
estates  by  devise,  or  to  pass  them  by  some  iw>' 
stituted  method,  was  not  shown  clearly  eoong" 
to  supersede  the  ordinary  right  of  a  ^PJ^^t[ 
to  devise  his  lands;  and  therefore,  that  a  de- 
vise of  such  lands  without  sunender  to  the  vss 
of  the  wiD,  (before  etat.  7  W,  4,  and  i  Vict  c. 
26,)  was  anstained  by  stat  55  0. 3,  c  19S>^ 
1,  and  not  exchided  from  ita  operatioD  by  the 
latter  clause  of  sect.  3.  Doe  i.  Dand  r .  TM^* 
son,  7  Q.  B.  897. 

CssM  cited  in  tbe  judnavat :  Doed.  Sf^*"*!''^' 
LlewelUii,  S  C.  M.  &  R.  503;  5Tfn.899; 
Pike  V.  Wbita,  3  Bre.O.C.  M8. 


Anal^iieal  Dig^t  qf  Cmt.^CMiimoii  Law  Courts. 
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COUNTY  COUBT.' 

Ouster  of  jurisdiclibn  in  replevin, — Title  to  the 
freehold.  —  The  Jurisdiction  of  the  Cdunty 
Court  i«  ousted  by  a  plea  or  cognisance  setting 
iip  a  title  to  the  freehold,  although  no  issue  be 
taken  on  that  part  of  the  plea  or  cognisance. 
-  Where,  therefore,  the  defendant  in  replevin 
made  cognisance  as  bailiflf  of  A,,  alleging  that 
the  loom  inquo  was  the  freehold  of  A.,  and  that 
he,  aa  baiTiff,  took  the  catde,  &c.,  damage  fea- 
sant :  and  the  plaintiflrpleaded  that  the  defend- 
-Boi  was  not  the  bailiff  of  A.,  and  did  not,  as 
SQch  bailiflr,  take  the  cattle,  &c. ;  and  issue  was 
joined  on  this  plea :  Held,  that  the  subsequent 
proceedings  in  the  county  court  were  <foram 
noHJudice,  and  void.  Tinniswood  v.  Pattison, 
^  C.  B.  243. 

Cue  eited  in  the  jadgsMot:  Canaonv.  Smal- 
wood,  3  Lsvias,  tOX    •         • 

COVSNANT. 

See  Restramt  of  Trade:  Surety. 

DBYISB. 

I.  Construction.  —  Estate  in  fee.— il.,  by  a 
will  (ezeeoted  before  the  let  of  January,  1838), 
ctoTiaed  as  loUowa:— I  give  and  bequeath  to 
my  son  B.,  the  moiety  of  the  house  he  now  lives 
ik,  and  aB  my  personal  property  in  his  keeping : 
Heid,  that  B.  took  the  moiety  of  the  house  in 
fee.    Doe  d.  Atkinson  v.  Fawcett,  3  C.  B.  274. 

Case  cited  in  the  jadgmeat :  Paris  v.  Miller,  5 
M. AS. 408*  - 


7.  Construetion.-rPstate  for  l(/e.— Testetor 
deriaed  lands  to  his  son  for  life,  with  remun- 
Uera  in  atiict  setUeme9t  to  his  issue ;  remainder 
to  thie  testator's  grandson  A.,  for  life,  remainder 
ia  strict  settlement  to  his  issue ;  "  ai^d  in  de- 
fault of  such  issue,  then  to  the  use  of  my 
graodcfaiklreo,  JB.  C.  D.  and  E,  (brothers  and 
sisters  of  my  grandson  A.),  if  they  shall  happen 
to  l>e  living  at  the  time  of  bis  decease,  for  their 
iWea,  and  the  life  of  the  survivor  of  them,  to 
take.aa  tenants  in  common,  and  not  as  joint- 
tcaants ;  and  from  and  after  their  several  de* 
ceases,  and  the  decease  of  the  survivor  of  them 
the  said  B.  L\  2).  and'  E.,i6  the  use  of  the  first 
and  aU  and  ev^ry  the  son  and  sons  of  the  body 
and  bodies  of  my  said  grandchildren,  severally 
and  successively  and  in  remunder,  one  after 
another,  as  they  and  ever^  of  them  shall  be  in 
priority  of  birth  and  seniority  of  age,  and  of 
the  several  and  respective  heirs  of  the  body  and 
1>odies  of  all  and  every  such  son  and  sons  liv- 
ing the  elder  of  such  sons  and  the  heirs  of  his 
body,  being  alwavs  preferred  and  to  take  before 
the  younger  of  them  and  the  heirs  of  his  and 
tl%etr  body  and  bodies,  to  take  as  tenants  in 
<O0imon  ^d  not  as  joint-tenants;"  and  for 
asaiit  or.  ia  default  of  such  issue,  to  all  and 
every  the  daughter  aiid  daughters  of  the  four 
Ki-mnd-children  in  like  manner :  "  and  in  case 
earlier  of  my  .[^aid  grandchildren,  B.  C.'D.  and 
f  •  shall  happen  to  die,'  leaving  no  issue  behind 
Him,  her,  or  them,  then  my  will  and  meaning  is, 
thas  all  and  singular  the  premises  herein  lastly, 
dcrrised,  shall  go  and  remun  to  the  survivor 


of  them,'  and  the  h^irs  o(  hii  ot  her  body  Ittw- 
fttllY  to  be  begotten,  in  mamner  dfbresaid:  and, 
oh  failure  of  issfle  of  either  of  their  bodies  law- 
fully begotten,  then  I  giv6,  dense,  and  bequ^th 
the  same  premises  to  the  use  of  Ihe  children  of 
my  brodiers  F.  aiid  G.,"  &c.  The  testator'a 
gnmdson  C,  sur\nved  bis  brothers  and  sisters, 
and  entered  into  possession,  the  testatorls  son 
and  his  grandson  A.,  having  both  died  without 
issue: 

Held,  that  C.  took  an  estate  for  life  only; 
the  effect  of  those  wdrds  *'  shsll  go  and  re- 
main to  the  survivor  of  them,  and  the  heirs  cf 
his  or  her  body  lawfully  to  be  begotten  in  man^ 
ner  qforesaid,"  being,  to  bring  the  lands,  in 
the  event  to  which  the  clause  in  which  diey 
were  found  applied,  within  the  preceding  clause^ 
which  gave  life  estates  to  the  grandchildren, 
with  remainders  in  tail  to  their  sons  and 
daughters ;  and  there  being  no  said  part  of  tha 
will  to  which  the  words  of  reference,  "  in  man* 
ner  aforesaid,"  could  be  appUed.  Doe  d. 
WoodaU  V.  lVoodaU,3  C.  B.  349« 

Cases  cited  in  Uiejadgment:  Meredith  v.  Mere- 
ditb,  JO  East,  .510 ;  Usie  r.  Grav.  «  Lev.  S23 ; 
Sir  T.  Jones,  1 14 ;  Sir  T.  Ray m.  'S78,  SOt,  315  ; 
Pollexf.  582  ;  8  SUoirer,  7  ;  1  Freem.  462  ;  S 
Atk.  9f  ;  Eq.  C«.  Abr.  183  ;  Lowe  r.  DttTiet, 
9  Lord  Ravte.  1561  i  JeMon  v.  Wright,'  S 
Bligh,  1. 

SJBCTMBNT. 

.CAurcAioffrcfeMi— Poor. -^  Where  lands  have 
been  held  jointly  by  the  churchwardens  and 
overseers  of  a  parish  and  by  the  corporation  of 
a  borough  in  which  it  lies,  the  latter  holding  as 
trustees,  not  on  any  Special  trust,  but  for  general 
parochial  purposes,  the  churchwardens  and 
overseers  may  bring  ejectment  for  such  laada 
aa  vested  in  them  by  atat.  59  O*  3,  c.  h2,  s.  17* 
Doe  d.  Edney  v.  BiUett,  7  Q.  B.  4^76. 


S8TATX   IN   FSE, 


See  JJeoiSe. 


bKtate  for  lifb. 


See  Devise, 


FACTOR. 


Authority  to  sell  for  repayment. ^f  advameu. 
•^The  mere  reUtion  of  principal  and.  factor 
confers,  ordinarilyran  authority,  to  aeU  at  sueh  -^ 
times  and  for  such  prices  as  the  fector  may,  in  ' 
the  exercise  of  his  discretion,  think  best  for  hia 
employer;  but  if  he  receive  the  goods  subject 
to  any  special  instructions,  he  is  bound  to  obey 
them.  The  authority,  whether  genend  or 
special,  is  revocable. 

Quare,  whether  the  factor's  authority  to  aell  . 
can  be  revoked  after  he  has  made  advanoes 
I  upon  the  credit^' the  goods  consigned- to^  him, 
hta  authority  then  beiog  coupled  with  an^  in- 
terest.   Smart  v.  Sandars,  3  C.  B.  380«. 

Case  cited  in  the  judgment  s'Potbooierv,  Daw^ 
aoo,  HoU,  N.  P.  C.  385. 

FORBBARING   BXBCUTION. 

Damages  for  breach  of  agreement*  ^^  A,  ^ 
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f^  Lords  CiauilAa, 


hmag  racofered  a  jodgment  for  380^. 
B^  a^ved  with  C.  to  forbear  to  sue  oitt  eio* 
eulion  oo  the  judgment  until  a  certain  day,  in 
^naideration  of  which  C.  ngreed  that  he  would* 
on  or  before  that  day«  erect  a  substantial  house, 
and  cause  a  lease  i»  it  to  be  granted  to  A. ; 
such  lease,  when  granted,  to  be  in  satisfaction 
of  the  judgment.  In  an  action  for  the  breach 
of  this  agreement.  Held,  that  the  yalue  of  the 
house  was  the  measure  of  damages,  and  that 
such  value  was  properly  estimated  at  the 
amount  of  the  Judgment  debt.  SUrvU  ▼. 
fhr/or,  16  M.  &  W.  2ig. 

/.  FORMA  PAUPKBIS. 

CoUusive  release  by  a  plaiuHf, — Practice. 


— ^A  pauper  plaintiff  hsfing,  bebmd  the  back  . 
of  his  attorney,  and  under  circumstances  ilMnr- 
ing  a  desire  on  his  part  to  deprife  him  of  ba 
costs,  agreed  with  the  ddTendams,  in  an  actios 
for  unliquidated  damages,  to  execute  a  hkm, 
and  the  defendant  havmg  pleaded  soch  nkm 
puis  darrein  coaftmumce,  the  court,  at  the  in- 
stance of  the  attorney,  set  aside  the  plea. 

The  plea  was  delivered  on  the  22Bdof  ApnL 
The  motion  to  set  it  aside  was  not  loade  until 
the  8th  of  June :  Hdd,  not  too  late,  it  not 
beinff  a  mere  irregularity.  WrigJU  t.  Bar* 
royghes,  3  C.  B.  344. 

[This  portion  of  the  Digest  will  be  contiinied 
in  our  next  number.] 
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^  Quod  magb  adLifvs 

Fertinet,  et  neadre  i 


HOAiffV 


WLLS  BEFORE   PARLIAMENT- 
POOR  REMOVAL  BILL. 


Thsrb  are  two  subjects  on  which  the 
results  of  modem  legisktioa  hare  been  pe 
coliarlj  unfortunate — the  Law  of  Debtor 
and  Creditor  and — the  Poor  Laws.  PeHsaps 
n»  snbjects  conld  be  suggested  involTing 
intefests  more  important  and  extensive. 
The  blonders  and  inocmsisteneies  created 
bf  medem  acta  of  parliameiit  in  the  Law  of 
Debtor  and  Creditor  have  been,  and  maj 
probably  again  be,  ftoqsentiy  commented 
upon  in  these  colomns. 

The  recent  alteradona  in  the  Poor  Laws 
are  equally  deserving  of  attention.  The 
legislatore,  under  the  4  &  5  W.  4,  c.  76, 
br  jBi  enactment  extreme^  objectionable  in 
a  Gonstitotiofial  point  of  view,  anthorises 
tiie  Pber  Law  Commissimieroto  make  rules, 
ord^s,  and  regulations,  ibr  the  management 
and  relief  of  the  poor,  which  were  to  have 
an  the  obligatory  force  of  kws.  The  com- 
ppAensive  powers  thus  vested  in  the  com- 
missioners, however,  did  not  prevent  the 
legialatiire  from  interfning  with  the  annual 
experiments  which  experience  doe»  not 
justify  us  in  describing  as  improvements. 
Changes  and  alterations  have  been  made 
with  so  much  rashnesa  and  so  little  consi- 
deratvyn,  that  the  Law  of  Settlement  is 
bran^t  to  a  state  of  uncertaiBty  and  con- 
fbsimi,  which  renders  the  app^  to  that 
tnhmial'  i^pointed  by  liiw  for  the  trial  of 
galticment  cases — the  Conrt  of  Quarter 
i  matter  of  mere  chance  and  ao- 
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The  evil,  we  are  feroed  to  admit,  has  been/ 
considerably  aggravated  by  the  deciaionv 
vrhich  the  Conrt  of  Queen's  Bench   ima, 
pethaps  necessarily,  come  to,  vpon  the  set- 
tlement cases  submitted  to  thera  during'  the 
last  three  or  fbur  years.     The  stiset  mle» 
of  evidence  have  been  applied  to  examina^ 
tions  taken  before  eeuntry  justices^  without 
the  presence  of  any  professional  man ;  and 
the  suffieiency  of  orders  and  notices  diwnL 
up  by  parochial  ofiicers  hanre  been  deter- 
mined by  a  reference  to  the  subtle  niceties 
of  special  pleadine.     The  pecuniary  bur- 
tbenrnnjnitly  impomd  .po^  r>tep<^  » 
various  locaHties,  by  obliging  them  to  main» 
tain  paupers  who  have  no  claims,  legal  or 
moral,  upon  those  who  toe  called  upes  to 
support  them,  have  induced  those  entmsted 
with  the  management  of  parochial  affurs 
ta  resort,  in  many  cases,  to  proceedings  of' 
an  otsjectionable  character.     So  rarciy  is  a 
settlement  case    deeided    at   the  ^larter 
Sessions  upon  its  intrinsic  merito,  and  so 
often  upon  mere  matters  of  form,  that  some 
parishes  adopted  the  resolution  of  appealing 
in  every  instence  in  which  an  order  for  re- 
moval was  made  against  them.     It  mig^ 
be  quite  clear  that  the  pauper  had  gained  a 
settlement  in  the  appellant  parish,  and  no* 
where  else,  but  still  the  order  of  removal,  or 
the  examinations  on  which  it  was  founded; 
might  prove  informal  or  defective,  and  by 
this  means  the  removing  parish  would  be  de- 
feated, and  the  appellant  parish  relieved 
from  the  burthen  of  sopportmg  the  pauper. 
So,  althongh  it  riioitld  appear  beyond  doubt, 
that  the  justice  was  induced  to  adjudicate 
that  the  pauper  had  acquired  a  seMlemeBt, 
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under  a  misconceptioni  or  mis-statement  of 
&ct8»  the  removing  parish  persists  in  sup- 
porting the  order,  under  the  expectation 
that  the  notice  of  appeal,  or  the  grounds  of 
appeal,  may  turn  out  to  he  objectionahle, 
and  the  appellant  parish  be  forced  to  re- 
ceiTC  Uie  pauper.  Such  a  system,  as  may 
be  supposed,  not  only  leads  to  much  Tsza- 
tious  and  expensive  litigation,  but  produces 
a  disrespect  for  the  law,  and  a  disposition 
to  evade  it,  which  it  is  deplorable  to  find 
manifesting  itself  amongst  those  who  repre- 
sent public  bodies.  Men  who  are  incapable 
of  acting  dishonestly  in  their  individual  ca- 
pacities, are  parties  to  proceedings  partaking 
of  a  fraudulent  character  in  respect  of  pa- 
rochial affairs,  and  justify  themselves  on  the 
ground  that  the  law  does  not  afford  them 
an  adequate  security  against  injustice,  and 
that  in  self  defence  they  resort  to  measures 
more  than  questionable. 

An  order  was  not  long  since  issued  by 
the  Poor  Law  Commission  for  the  instruc- 
tion of  the  assistant  commissioners  in  tak- 
ing fresh  avera^s,  which  will  give  some 
idea  of  the  ingenious  and  extensive  measures 
adopted  by  parishes  for  reUeving  themselves 
at  tne  expense  of  other  parishes.     It  is  well 
'known  that  since  the  passing  of,  what  is 
still  somewhat  inaccurately  called,  the  New 
» Poor  Law  Act  (4  &  5  W.  4,  c.  76,)  the  per- 
manent expenses  of  the  several  unions, — 
that  is  to  say,  the  cost  of  the  union  work- 
house establishment,   and  salaries  of  the 
union  officers,  are  defrayed  by  the  various 
parishes  constituting  the  union,  each  parish 
contributing  in  proportion  to  its  expenditure 
for  the  reUef  of  its  own  poor.      Certain 
parishes,   however,  were   dissatisfied  with 
the  proportion  which  they  were  called  upon 
to  pay,  and  in  ordeV  to  diminish  their  lia- 
bilities under  this  head,  effected  a  seeming 
reduction  in  the  outlay  for  their  own  poor, 
by  entering  into   voluntary  subscriptions, 
and  applying  the  sum  thus  collected  for  the 
relief   of   the    poor    through   the  instru- 
mentality of  private  individuals,  and  not 
through  the  parish  officers.     The  effect  of 
his  scheme  of  course  was,  that  when  the 
yerages  for    the  union  were   taken,  the 
arish  which  had  thus  reduced  their  ap- 
arent  expenditure  for  the  poor,  were  called 
pon  to  contribute  a  smaller  sum  to  the 
eneral  expenses  of  the  union  than  they  had 
reviously  done,  and  the  sum  which  the 
arish  in  question  thus  escaped  paying,  was 
hrown  upon  the  other  parishes  eonstitut- 
ngthe  union.     The  Poor  Law  Commis- 
loners,  to  prevent  the  recurrence  of  similar 
lauds,  have  given  the  following  direction 


to  their  officers  employed  in  ttrikiDg  firesk 
averages : — 

''  If  it  has  been  shown  to  the  satiifscCion  of 
the  assistant  commissioner,  that  payments  have 
in  any  particolar  parish  been  made  from  the 
highway  rate,  or  from  any  private  rate,  or  other 
fund  for  the  purpose  of  diminishing  the  costs 
of  the  i;^ief  of  the  poor,  chargeable  to  the  or. 
dinarv  poor-rate,  and  that  the  average  will  be 
thereby  affected,  so  as  to  produce  injosttee  to 
the  other  pariithes  in  which  no  such  fraudoknt 
or  irref(ular  payments  have  been  made,  he 
should  examine  strictly  into  the  particulars  of 
each  such  case,  and  cause  the  parish  officers  to 
explain  fully  the  mode  in  which  such  payments 
have  been  made ;  should  it  then  app»r  that 
the  payments  in  question  are  such  in  their  cha- 
racter, and  have  been  so  made  as  to  come  with- 
in the  terms  of  the  28th  section  of  the  Poor 
Law  Amendment  Act,  as  a  part  of  the  expense 
incurred  by  such  parish  for  the  relief  of  the 
poor,  they  should  be  included  in  the  calcu- 
lation of  the  avera^s  of  the  parish  to  which 
they  relate.  But  if  it  appear  that  the  payment 
in  question  cannot  be  deemed  to  be  witlim  the 
words  of  that  section,  it  will  be  proper  for  the 
assistant  commissioner  to  report  specially  the 
case  to  the  commissioners,  and  for  the  latter  to 
determine,  whether  fresh  averages  should  then 
be  taken,  since  by  such  a  course  the  fraud  npon 
the  other  parishes  would  be  successful." 

How  far  this  direction  may  prove  ef- 
fectual, time  will  determine.  We  only 
advert  to  it  now  for  the  purpose  of  exempli- 
fying the  nature  of  some  of  the  frauds  which 
have  arisen  under  the  present  state  of  the 
law.  There  can  be  little  doubt  that  frauds 
of  a  different  description  are  practisei^  in 
reference  to  settlement  cases,  not  always 
without  the  knowledge  of  parochial  officers. 
When  these  are  discovered,  it  is  the  duty 
of  those  entrusted  with  the  administration 
of  this  branch  of  the  law,  to  expose  and 
punish  them.  Hie  harassing  and  expensive 
system  of  litigation,  which  has  grown  np 
with  reference  to  Poor  Law  appeals,  it  is 
the  province  of  the  legislature  to  remedy, 
and  we  are  glad  to  find  it  has  been  taken 
up  by  Mr.  Baines,  the  learned  member  for 
Hull,  who  is  not  only  acquainted  with  the 
existmg  law,  but  practioftlly  fitmiliar  with 
its  operation  and  defects.  The  bill  intro- 
duced by  Mr,  Baines,  and  which  now 
stands  on  the  order  book  of  the  House  of 
Commons  for  a  second  reading  is  entitled 
a  bill  <<for  Amending  the  Procedutt  in 
respect  of  Orders  for  the  Removal  of  Poor 
Persons  in  Endandand  Wales,  and  Appeals 
therefrom."  The  effect  of  the  alterations 
which  it  is  proposed  to  make  in  this  branch 
of  the  law  are  rendered  sufficiently  plain,  to 
those  who  have  any  previoos  acquaintance 
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with  the  suhgecty 
atnust : — 


bj  the   foUowing    ab- 


*'  1.  Instead  of  a  copy  of  the  examination, 
the  removing  parish  is  to  send  a  statement  of 
grounds  of  removal,  and  to  be  confined  at  the 
trial  of  the  appeal  to  the  grounds  set  forth  and 
specified  in  such  statement. 

"  2.  The  sessions  are  empowered  to  amend 
the  statement  of  grounds  of  removal  and 
grounds  of  appeal  (in  analoji^  to  the  power 
given  to  courts  of  record  in  civil  cases  by  3  &  4 
Wm.  4,  c.  4%  s.  23).  The  amendment  to  be 
upon  such  terms,  as  to  payment  of  costs  or 
postponement  of  the  trial,  or  both,  as  the  ses- 
sions shall  deem  reasonable  and  just 

"  3.  A  power  is  given  to  amend  the  order  it- 
self more  extensive  than  that  given  by  the  5 
Geo.  3,  c.  I9»  s.  1,  though  so  as  to  carry  out 
what  Lord  Kenyon  in  Hex  v.  Chihereeoion,  8 
Trai.  Rep.  178,  declared  to  have  been,  in  his 
opinion,  the  original  intention  of  that  act. 

"  4.  Orders  already  ouashed  for  an^r  defect 
in  the  notice  of  chargeaoihtjr  or  examination, 
are  to  be  deemed  and  taken  in  any  proceeding 
hereafter  to  have  been  quashed  for  defect  of 
form,  and  not  upon  the  merits,  unless  the  con- 
trary shall  have  oeen  already  adjudged  between 
the  same  parties." 

"  5.  The  decisions  of  the  sessions  as  to  grant- 
ing or  refusing  amendments,  and  as  to  the  suf- 
ficiency of  the  statement  of  grounds  of  removal 
on  appeal,  are  to  be  final,  except  where  they 
think  fit  to  state  a  case  for  the  opinion  of  the 
Court  of  Queen's  Bench. 

**  6.  The  removing  parish  is  to  be  enabled  to 
abandon  the  order  at  any  time,  whether  before 
or  after  the  entry  of  an  appeal;  costs  of  the 
other  pariah  to  be  taxed  by  tne  taxing  officer  of 
sesaions,  dther  in  or  out  of  sessions,  and  re- 
coverable like  costs  under  4  &  5  Wm.  4,  c.  76.'' 


require  the  imposition  of  additional  taxes, 
pressing  with  peculiar  and  unequal  severity 
upon  those  engaged  in  the  professions  and 
in  trade,  reductions  should  be  made  in  the 
expenses  of  administering  the  Poor  Law,  to 
the  greatest  degree  compatible  with  the 
healthful  maintenance  and  well-being  of  the 
poor. 


COURTS  OF  PETTY  AND   SPECIAL 
SESSIONS  BILL. 


It  appears  from  the  above  analysis,  that 
Mr.  Barnes  has,  no  doubt  judiciously,  con- 
fined his  attention  to  an  endeavour  to 
correct  the  admitted  evil  arising  from  the 
decision  of  settlement  cases  at  Sessions 
upon  technical  grounds,  and  not  upon 
merits.  In  removing  this  blot  from  the 
administration  of  justice,  we  trust  he  will 
he  cordially  supported  by  the  government, 
without  whose  assistance  it  is  extremely 
difiicult  for  any  independent  member,  how- 
ever able  or  well  qualified,  to  carry  through 
parliament  a  measure  of  a  practical  nature, 
mvohring  nothing  beyond  an  amendment  df 
the  law.  Under  the  Poor  Laws  Adminis- 
tation  Act  of  last  session,  flO  &  11  Vict. 
G.  109,)  this  important  brancn  of  theexecu- 
ttve  %  placed  under  the  control  of  persons 
to  whom  the  public  look  with  confidence 
for  great  improvements  in  the  administra- 
tion of  the  law.  Not  only  must  useless 
be  prevented,  but  umieoessaTy 
abolished,  and  at  a  time  when  tlie 
of  the  coontiy  are  supposed  to 


By  the  iOth  section  of  this  bill,  a  clerk 
is  to  be  appointed  for  each  of  the  new 
oourto  to  be  called  *'  The  Court  of  Special 
Sessions  of  the  Peace,"  and,  in  all  mture 
appointments,  the  clerk  of  the  Court  of 
Petty  Sessions  shall  act  as  the  clerk  of  the 
Court  of  Special  Sessions  for  the  same 
division.  The  appointment  is  to  be  made 
by  the  justices  of  the  peace  residing  in,  or 
cairying  on  business  in,  the  sessional  di- 
vision for  which  such  appointment  ahall  be 
made.  The  clerk  is  to  hold  his  office 
during  the  pleasure  of  the  justices,  but  he  is 
not  to  be  removed,  except  by  the  majority 
of  the  justices,  attending  a  meeting  for  the 
purpose. 

In  boroughs,  where  a  separate  commis- 
sion of  the  peace  is  granted,  the  derk  of 
the  Court  of  Special  and  Petty  Sessions 
shall  hold  their  offices  in  the  same  manner 
as  the  clerk  to  the  justices  of  the  borough. 

The  bill  does  not  set  forth  any  partiimlar 
qualification  of  these  clerks,  but  we  presume 
tnat  the  dause  will  be  amended  by  render- 
ing it  necessary  that  he  should  be  an  at- 
torney of  one  of  the  superior  courts. 


DR.  ADDAMS   AND  THE  BAR  AT 
DOCTORS'  COMMONS. 

The  extraordinary  proceedings  in  the 
Arches'  Court  in  the  case  of  Geite  v.  Oeilf^ 
the  observations  made  by  Dr.  Addams  in 
the  progress  of  the  aivument,  and  the  im- 
putations directed  agamst  him  of  a  violation 
of  professional  etiquette,  have  led  to  a 
meeting  of  the  Bar  practising  at  Doctors* 
Conmions.  The  result  has  been  the  publi- 
cation of  an  advertisement  in  the  dailjy 
newspapers,  which,  in  whatever  light  it  is 
considered,  must  be  pronounced  as  carious 
and  remarkable  a  document  as  any  that  has 
lately  been  submitted  by  a  body  of  profiDS* 
sional  men  to  the  public. 

At  a  meeting  of  the  Doctors'  Coonnons 
Bar,  at  whidi  the  Qneen's  Advocate-  pr»- 
sidedy  it  appears*  it  was  unanimously  agreed 
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Dr.  Add&ms  tmdtke  Bar  at  PipefofyUuoinin. 


Act  a  letter  should  be  -wntten  to  Dr. 
Addams,  upon  the  eabjeet  of  his  eoDdoet  in 
the  ease  of  OeiUv.  Geils,  contaniiiig  ex- 
tracts from  the  short^hand'writei^s  notes  of 
ins  speech,  reflectmg  on  the  Bar,  and  diat 
Dr.  Addams,  if  he  admitted  their  correct- 
ness, should  be  requested  to  explain  or 
apologise  for  having  used  them.  The  com- 
mittee to  whom  the  dutj  was  entrusted  of 
eotmrnunicating  with  Dr.  Addaras,  aoeord- 
inglj  transmitted  to  him  the  following  ex- 
tract from  his  speech : — 

**^Whjr  I  did  in  that  case  what  I  do  in  19out 
ef  20,  what  I  have  done  aotoriously  in  every 
case  ^«re  I  take  any  interest,  or  I  think  k 
makes  it  worth  while,  I  drew  the  aUegation 
anyielf.  Has  the  proctor  any  reason  to  com- 
plain—to  find  fault  ?  I  should  think  not.  It 
relieves  him  of  responsibility.  It  is  sugi^ested 
there  is  something  nnprofessionel  in  that.  If 
so,  I  have  been  going  on  for  the  last  SO  years 
without  knowing  anything  about  it,  and  par- 
tieularly  wi^  die  knowiedge  of  the  coonssl  in 
Ae  case,  who  have  canstantly  put  their  names 
and  taken  their  lees,  and  taken  their  credit  wlth- 
4mt  resnoBsibility,  or  trouble,  or  consultation, 
•or  anything  else,  and  they  have  been  getting 
their  speeches  by  heart  in  their  chambers,  which 
they  have  come  and  mouthed  out  in  court, 
while  I  have  been  getting  op  the  case. 

"  I  put  myself  up  a^  a  model.  I  do.  I  think 
I  know  how  to  draw  pleas  and  conduct  a  case 
infinitely  better  than  anybody  eke  in  this  court. 
Undoubtedly,  I  am  ready  enough  to  admit  that 
I  am  a  minnow  among  tritons  elsewhere,  but  I 
am  raaUy  a  triton  among  minnows  swimming 
in  these  litde  waters.  I  think  I  have  a  right  to 
take  some  credit  to  myself  in  tbese  narrow  walls. 
I  do  set  myself  up  here." 


In  lefcrence  to  this  extract,  the 
mittee  intimated  to  Dr.  Addams  their  con- 
viction that  (if  his  words  were  correctly 
reported)  he  would  perceive,  on  calmly  pe- 
rusing them,  that  they  were  calculated 
greatly  to  offend  the  body  of  profesional 
mento  whom  thi^  applied,  and  tnat  it  was 
imperatife  on  the  bar  not  to  pass  them  by 
without  notice.  They  doubted  not  he 
would  feel  it  oonaiatent  with  hia  own  po- 
olaontoapvBilfainiaelf  of  thisqyportODity  to 
explain  or  apdogiae  £ar  them. 

Dr.  Addsma,  uinmi  raodving  fius  oommn- 
nicitiaa,  placed  hiuidf  in  the  hands  of 
tibneof  hia  fiienda,  Mr.  Anderdnn,  Q.  CL, 
Jh.  Bofainaon,  aad  Mr.  A.  J.  Stephens,  and 
Aoae  fentftcMen,  it  aeenu,  suggested  to 
Um  that,  JnaamadiJM  the  t«90adeettd  ex* 
^BSflte  fton  has  reply  in  fietfr  v.  GeiU  were 
treated  by  the 
span  Oie  Bar, 


to  emess  Ins  regret  that  <dMy  shnild  k 
considered  by  that  body  capable  ef  sooh  a 
ooBstruction,  and  to  disclaim  any  inteDtioa 
of  treating  the  Bar  oolkctively  nith  di»- 
respect. 

They  also  entirely  cononRed  as  ts  die 
propriety  of  his  deehrring  that  Ihe  huDga|g|e 
m  question  was  provoked  by  the  olfoisire 
language  of  the  opposite  counsd,  and  diat 
he  considered  it  to  have  been  fuUv  justified, 
so  far  as  regards  them  personJly  and  i&* 
dividually. 

In  conformity  with  the  advice  se  giiai 
by  his  friends.  Dr.  Addams,  m  his  n^ 
to  the  committee  expresses  himsdf  as 
follows : — 

''  I  therefore  have  to  enpress  mv  regret^ 
the  extracts  to  which  you  have  called  my  atten- 
tion  should  be  considered  by  the  bar  cajnbk 
of  being  constraed  as  reflecting  upon  that  body, 
and  to  disclaim  any  intention  of  treatinj^  tae 
bar  coHectively  with  disrespect. 

"At  the  same  time  I  beg  to  dechiretiiat  the 
language  in  question  was  provoked  by  the  of- 
fensive language  of  the  opposite  connel,  and 
that  I  did  then,  and  do  now,  considsrittohare 
been  folly  justified  so  far  as  regards  them  per- 
sonally and  individually." 

At  a  meeting,  held  on  Saturday  list,  the 
Doctors'  Commons  Bar  declared  th^  s^ 
cepted  the  apolo^  offered  by  Dr.  Addams, 
but  at  the  same  time  came  to  the  foUowisg 
resolutions : — 

''  That  in  the  opinion  of  this  meeting  it  is 
unprofessional  for  the  nleadings,  answers,  and 
interrogatoriea  to  be  clrawn  by  the  advocate 
alone,  and  without  any  oommnnication  with,  or 
intervention.o^  the  bar. 

"  That  it  is  the  opinion  of  this  meetingtbit 
it  is  unprofessional  for  the  advocate,  withoat 
the  intervention  of  the  proctor,  to  conunimicite 
during  the  promss  of  a  cause  with  the  wit- 
nesses about  to  be  examined  on  the  subject  of 
their  evidence." 


How  the  proff 
public,  may  view  this  co] 
the  pvooeeaingB  of  the 


advocates  of 


noatiieBa^"  audit  was  not  his  design 
I7  thon  paasagea  firoB  Ma  speeeh  to  reflfsct 
ft  JkitBmm  y  f  lal,  ha^wwld  do  t%ht^ 


Doctors'  Commons  upon  this  oooasioiv  i^ 
would  be  .presumptuous  tor  us  to  antidpste. 
It  IS  impoasiblej  however,  not  to  perceive, 
that  sttbjecte  of  very  unequal  importance 
have  been  mingled  tether,  and  a  remsik- 
aUe  prominence  given  to  that  which  appears 
to  be  most  inaigmficant.  The  vain-^riovs 
aelf4awdation  in  which  Dr.  Adduos  in- 
dulged in  a  moment  of  eyritftnent,  aad 
avowedly  under  feeUnga  of  irritation,  vm, 
inoor  judcmentt  have  been  pa«ed  aax  by 
his  ieatned  biethnn  with  aanik,  andoqght 
tohnae  been  made  thfudh 


Lease  and  Agreement  refidnkf  •  Oi^Me  €tmi^,f»^liumng0'Jiimual  Cert^ate  Duty.    i05 


jWt  (R  ft  fth^  (MltlflEBCl  fOft  ^x^snfttwii« 
ilie  course  of  professional  conduct  irliidi 
the  adtocates  in  their  resolutions  condemn* 
— namely,  drawing  pleadings  without  con'- 
tultu^g  either  advocates  engaged  in  the  cause» 
(whkh  we  preeume  is  what  is  meant,)  and 
eommuBicatiAg  with  witnesses  without  the 
intervention  or  a  proctor, — ^involves  oonsi- 
deratifms  of  great  importance  to  the  pro* 
fession  and  the  public,  but  on  these  points 
Dr.  Addams  has  not  given,  and  does  not 
seem  to  have  been  required  to  give,  any  ex* 

glanation.  The  circumstances  which  could 
ave  induced  an  advocate  engaged  in  such 
extenaiTe  business  as  Dr.  Addams^  to  adopt 
a  proctioe  at  once  so  unusual  and  inconve- 
nient, must  be  publicty  known  before  his 
conduct  in  this  respect  is  determined  upon. 

LEASE  AND  AGREEMENT  REQUIR- 
ING A  DOUBLE  STAMP. 

I»  a  recent  case,  it  appeared  by  a  writ- 
iBg»  diat  £>.  had  purchased  four  messuages 
fbf  the  residue  of  a  term,  iu  one  of  which 
messuages  A,  resided,  and  it  was  agreed 
tiisA  A,  should  continue  to  reside  in  that 
messuage  during  the  residue  of  D.'s  interest 
in  the  term,  if  J.  should  so  long  live,  at  the 
yearly  rent  of  1*. 

D,  Airther  agreed  to  assign  all  his  in- 
terest in  the  premises  so  purchased  to  A,, 
on  paymenit  of  140^  within  a  stated  period. 

This  was  held  to  be  both  a  lease  and  an 
agre^nent,  and  conseauently  requiring  an 
afi;reement  as  well  as  a  lease  stamp,  because 
the  lease  and  the  agreement  comprehends 
distinct  subject  matters:  the  lease  being 
£Mr  eae  house  and  the  agreement  comprising 
firarhoitMsa.* 


ATTOtoEYff   ANNUAL  CERTIFI- 
FICATE  DUTY, 

The  Petitions  for  the  Repeal  of  the  An- 
nual Certificate  Duty  continue  to  pour  in. 
We  subjoin  a  list  of  the  places  from  whence 
ihty  came,  m  alphabetical  order,  with  the 
lumies  of  some  of  the  Members  of  Ftolk- 
tnent  who  presented  them.  It  wiU  be  use^ 
ftd  to  collect  all  the  names,  in  order  that 
when  the  question  is  mooted  the  members 
maybe  aj^ed  to. 

we  trust  there  will  be  no  premature  dis- 
We  reooUeot  when  tne  present  lu' 
)  Tin  WW  flmt  knpoaedy  and 


taMkktt  10M  madeiito  AtfeendhigSk  Refattt 
Peel,  then  the  ptiaie  minifter,  rthe  parties 
who  had  promoted  one  of  the  provincial 
petitions  got  the  subject  brought  forward 
ti^out  coonmaucaithig  <with  the  law  so- 
cieties in  town  «nd  eountty^  and  conse- 
i^ueiitly  the  discsBBSion  was  out  e^ort  in « 
very  unsatisiiKtofy  way,  and  the  pnmie 
minister,  instead  of  reoetvisig  the  inteMled 
deputation,  niferred  to  the  debate  which 
had  taken  pdaoe  bs  dis|K)siBg  of  the  ^fuea- 
tion. 

The  proper  ooutfee  wiM  be  to  ammge  a 
convenient  time  ibr  bringmg  on  the  sobjeot, 
and  give  due  notice  to  the  persons  having 
charge  of  the  petitions,  «ad  the  nmnbers 
who  presented  them.  Reasons  against  tiK 
tax  should  he  drawn  up  and  dvc^aited 
amongst  the  members  of  the  house. 


Aberfavemiy. 
Aberystwyth,  CbL 

Ashton-under^Lyne. 

Barnard  Castle. 

Barn8ley,Afr.  Cobden, 

Barton-on-Humber. 

Barnstaple. 

Bawtry. 

Riddford,  Mr.  Brm^ 

ridge, 
Boltfni,  Dr.  Soearing* 
Boston,  Mr.  CabbelL 
Bradford^  CoL  Tkomp* 

son, 
Bridffewater. 
Brighton. 
Chard. 
Cetee. 
Cricknam* 
Crowle. 
Chichester. 
Cheltenham* 
Dartford. 
Dudley. 
Easiogwoid. 
Ely. 

Epwerth. 
Bacetar. 

Gainsborough. 
Gosport. 
Halstead. 
H  aiKsrlordvMt . 
Hereford. 
Honiton. 
Horburv  and  06sett^ 

Mr,  Sandars. 
Ruddersfield. 
Kirton-in-Lindsey. 
Kiddenninsier. 


*  L&tdhek  t.  JPVmA^,  8  %  ».  an.    And 
see  Wkot^mi^,  IVMMi,  T  <h  B%'#f«. 


Lsitteaster. 

Llaadiio. 

Market  Drayton. 

Melton,  South. 

Monmouth. 

Ne  wcastle-under-  Lyne 

Newton  Abbott,  S%rJ, 
Y,  Snller. 

Northallerton. 

Norwkk. 

Retford^  East. 

iOutfani. 

Shaftesbury. 

Sheffield. 

Shrewsbury* 

Somerton  and  Lang- 
port. 

SonthweH. 

ckamford. 

Stone. 

Sudbury. 

Sutton  Coldfield. 

Tenteiden. 

Tcnbury. 

Thifsk. 

Torrington. 

Towceeter. 

tJttDMter. 

Wakefield,  Mr.  AmI- 
dare, 

WalsalL 

Wareham. 

Warrington. 

Whitehaven. 

WeUs. 

Wimborne,  Mr, Banks 

Weaton-oU-Sea. 

Wincanton. 

Wolverhampton. 

Wrexham. 


King8tonM)n-HulL 

Almost  sdl  the  other  petitions  were  presented 
by  Mr.  tteadlam. 

About,  SO  petitums  have  also  been  prasented 
from  individual  members  of  the  profe8sk>n. 
IV  Por<iKtherfb^rmationi|Seethe|)oel«eniif. 
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METROPOLITAN  AND  PROVINCIAL 
LAW  ASSOCIATION. 

The  chief  adTantage  to  the  profession 
which  we  expect  will  result  from  this  asso- 
ciation (as  we  have  often  pointed  out)  is, 
the  union  of  the  Country  with  the  Town 
members.  The  Incorponted  Law  Society 
comprises  the  great  majority  of  the 
London  firms  of  solicitors.  In  the 
comitry  a  small  proportion  only  hare 
.joined  the  society.  Although  the  annual 
subscription  is  but  \L  ;  the  admission  fee, 
until  recently,  was  15/.»  and  is  now  10/. 
Those  who  seldom  come  to  town,  are,  of 
course,  not  induced  to  make  this  payment, 
for,  although  they  might  receive  the  publi- 
cations of  the  society,  they  have  no  advan- 
tage from  its  extensive  library,  nor  the  in- 
formation from  parliament  and  the  courts, 
daily  collected  and  arranged  in  the  HaU  and 
Offices  in  Chancery  Lane ;  nor  have  their 
clerks  the  benefit  of  resorting  to  the  lectures 
and  the  reading  and  discussion  rooms. 

The  new  association  therefore  seems  well 
devised  for  uniting  at  a  small  annual  ex- 
pense, the  country  with  the  town  practi- 
tioners, and  enabling  the  committee  of  ma- 
nagement effectually  to  communicate  with  a 
lai^  bodpr  of  the  profession  who,  in  joining 
the  association,  have  given  satisfactory  proof 
of  the  interest  they  feel  in  promoting  the 
general  good. 

We  trust  that  this  principle  of  union 
amongst  the  whole  profession  as  one  body, 
wherever  resident,  and  in  whatever  depart- 
ment of  practice,  whether  in  the  courts  of 
law  or  equity  or  otherwise,  will  be  ever 
borne  in  mina.  We  are  glad  to  observe  the 
good  understanding  which  evidently  subsists 
between  the  New  Association  and  the  In- 
corporated Law  Society,  as  shown  abund- 
antly in  the  several  statemoits  which  have 
been  published,  and  especially  in  the  one 
now  Lud  before  our  readers,  and  to  which 
we  would  call  their  particular  attention. 

TEIRD    ADDRESS    OF    THE    COMMITTEE    OF 
MANAGEMENT. 

Our  readers  are  aware  that  this  association 
was  formed  "  for  the  puipose  of  promoting  the 
interests  of  suitors,  and  the  better  and  more 
economical  administration  of  the  law;  of  ob- 
taining the  removal  of  the  many  and  serious 
grievances  to  solicitors,  and  through  them  to 
toe  suitors;  and  of  nudntaining  the  rights 
and  increasing  the  osefhlness  c^*  the  pr^es- 


"The  committee  of  management,  on  the  7th 

May  last,  issued  an  address  to  all  the  attorneys 

•  and  solicitors  of  England  and  Wales,  ezpkui« 


ing  the  objects  of  the  ssiodstiea..  In  conse- 
quence of  this  address,  Ihey  recei?ed  the  names 
of  a  considerable  number  m  members,  but  not 
sufficient  to  justify  at  that  time  the  adoption  of 
proceediuffs  in  furtherance  of  the  various  pur* 
poses  of  the  association.  They,  therefore,  cir- 
culated, in  the  month  of  August  last,  another 
statement,  with  a  letter  personally  addressed 
to  each  member  of  the  profession. 

**  This  second  appeal  prodaced  a  lai^e  ac- 
cession of  members  both  in  town  and  country, 
and  thereupon  a  meeting  of  the  committee  of 
management  was  held  on  the  29th  October, 
when,  adverting  to  the  number  and  respecta- 
bility of  gentlemen  who  had  agreed  to  join  the 
association,  and  the  fair  probability  that  when 
its  objects  were  better  known  and  appreciated, 
it  would  be  still  more  extensively  sopported, 
the  committee  felt  justified  in  declaring  that  the 
association  was  then  fully  formed;  and  a 
Bpecial  committee  was  appointed  to  consider 
the  objects  which  should  oe  carried  ont  forth- 
with, and  to  report  on  the  course  of  manage- 
ment which  should  be  adopted. 

''The  special  committee  made  their  report 
on  the  22nd  of  November,  and  the  committee 
of  management  held  a  further  meeting  on  the 
11th  December,  at  which  the  report  was  re* 
ceived  and  adopted ;   and  the  committee  now 
consider  that  the  time  has  arrived  for  proceed- 
ing to  carry  into  effect  such  of  the  objects 
stated  in  the  address  of  the  7th  May  as  appear 
under  present  circumstances  to  reqnire  the 
earliest  attention. 
*'  Those  objects  are — 
''  Ist.  To  extend  the  association  itself,  and 
to  promote  the  establishment  of  district  or 
local  law  societies  throughout  the  kingdom. 
"2nd.  To  collect  full  information  from  the 
profession  at  large,  and  every  other  anil- 
able  source,  on  the  points  adverted  to  in 
the  Address  of  May,  7, 1847,  and  on  all 
others  which  it  may  be  desirable  for  the 
committee  of  management  to  bring  nnder 
the  consideration  of  parliament,  whether 
affecting  the  genersd  administration  of  the 
law,  or  the  peculiar  grievances  of  the  pro- 
fession ;  and  more  especially  to  obtain  ac- 
curate statements  of  such  facts  as  it  nuj 
be  important  to  establish  before  a  parlia- 
mentary committee ;  and 
**  3rd.  To  take  such  active  measures  m  refer. 
ence  thereto  as  may  be  judged  desirable. 
''  The  attainment  of  the  first  of  these  objecU 
must  depend  chiefly  on  tiie  exertione  of  each 
member  of  the  association,  in  his  own  district 
or  neighbourhood,  and  will  be  best  accom- 
plished by  the  formation  of  district  buIh^ooi- 
mittees,  specially  charged  with  tins  particular 
department  of  labour.    The  genUemen  who 
have  already  joined  the  association  from  the 
counties  formmg  the  Northern  Circuit  being 
sufiicient,  both  with  regard  to  thdr  numbers, 
residence,  and  means  of  inter-communicatioo, 
to  undertake  this  important  duty  within  that 


'  The  namoa  of  the  copmiittee  of 
meat  are  stated  in  the  adveitisemeni 
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dittricft,  a 8ab-tiommittee»  coMiatingof  til  the 
members  of  the  committee  of  management  re- 
sident in  those  counties,  has  been  appointed 
for  such  of  the  purposes  of  the  association  as 
can  be  effected  locally ;  and  Mr.  John  Sudlow, 
jun.«  of  Manchester,  has  been  appointed  the 
honorary  secretary  of  the  association  for  that 
part  of  the  kingdom.  The  committee  of  ma- 
nagement, while  they  have  seen  with  satisfaction 
such  an  accession  of  gentlemen  from  many 
other  parts  as  affords  the  prospect  of  other  dis- 
tricts being  speedily  furnished  with  distinct 
sub-committees  and  secretaries  for  local  pur- 
poses,  conceive  that,  for  the  present,  the  pro- 
ffress  of  the  association  will  be  best  promoted 
by  the  appointment  of  one  committee  for  the 
rest  of  the  kingdom,  with  power  to  add  any 
members  of  the  association  to  their  numbers. 
This  power  will  enable  them  to  associate  with 
themselves  those  gentlemen  in  all  parts  of  the 
country  who  mav  be  willing  to  assist  in  paving 
the  way  for  the  formation  of  sub-committees, 
and  the  appointment  of  provincial  secretaries 
in  other  quarters,  an  object  which  the  com- 
mittee of  management  deem  of  great  import- 
ance, and  are  desirous  to  accomplish  as  soon 
as  circumstances  will  permit. 

"  The  second  object  opens  a  very  extensive 
field,  which  can  be  cultivated  only  by  a  judi* 
cious  sub- division  of  labour.    With  this  view, 
sub-committees  of  inquiry  have  been  formed, 
whose  attention  is  to  be  directed  to  the  follow- 
ing subjects,  viz. : — 
*'  1.  Parliamentary  proceedings.     2.  Com- 
mon law.    3.  Equity.    4.  Conveyancing. 
5.  The  office  and  status  of  attorneys,  their 
rights  and  privileges,  particularly  as  to 
offices  of  distmction,  the  right  of  advocacy, 
and  the  restrictions  of  the  Inns  of  Court ; 
and  6.  The  grievances  of  the  profession, 
particularly  unjust  and  unequal  taxation, 
encroachments  of  unqualified  persons,  fees, 
and  emoluments.^ 
"  It  will  be  the  duty  of  each  sub-committee 
to  collect  the  most  extensive,  minute,  and  ac- 
curate information  upon  the  subjects  delegated 
to  their  care,  and  to  report  the  result  to  the 
general  committee. 

"While  these  inquiries  are  in  progress,  it 
will  be  the  province  and  duty  of  the  committee 
of  management  to  attend  to  the  several  bills 
which  maybe  introduced  into  parliament  af- 
fecting the  administration  of  the  law,  and  to 
offer  to  such  measures  support  or  opposition,  as 
drcumstances  may  require. 

"The  sub-committees  will  meet  during  the 
session  of  parliament,  and  at  such  other  times 
as  may  be  found  expedient,  and  they  are  em- 
powered to  invite  the  assistance  of  any  mem- 
oers  of  the  association ;  and  in  cases,  where 
they  are  not  specially  authorized  to  ac^  to  re- 
port their  recommendation  to  the  committee  of 
manax^ement. 
"  Whilst,  for  the  present,  the  proceedings  of 

^  The  names  of  the  members  of  these 
mreral  tnb-committees  are  stated  in  iha  ad- 
Tcitiaement. 


the  asaociadon  wiH  be  fffindpally  directed  to 
the  extension  of  provineiid  law  societies,  and 
the  increase  of  the  numbers  of  this  association; 
to  the  collection  and  communication  of  infor- 
mation on  the  state  and  interests  of  the  suitor« 
as  connected  with  the  due  administration  of 
justice ;  to  the  careful  ^paralion  of  nuiterials 
for  an  appeal  to  the  legislature,  and  of  evidence 
to  support  it;  and  to  the  bUls  which  may  in 
the  meantime  be  introduced  into  parliament, — 
they  feel  that  two  other  objects  have  peculiaurly 
strong  claims  on  the  attention  of  the  pro- 
fession and  the  public.  These  are,  the  edued" 
iion  of  persom  hUmuHmg  to  become  solicitors, 
and  the  supervision  of  tke  profession.  The 
committee  conceive  that  an  improved  system  of 
professional  education  forms  the  true  basis  for 
the  honour  and  usefulness  of  the  profession; 
and  the  maintenance  of  an  effisctive  supervision 
affords  to  the  public  the  best  security  against 
the  abuse  of  professional  power  and  privileges. 

"  But  as  both  these  objects  have  received, 
and  continue  to  engage,  the  careful  attention 
of  the  Incorporated  Law  Society,  (a  body  in- 
trusted both  with  the  examination  and  re^- 
tration  of  attorneys  and  soUcitors,  and  being 
armed  with  chartered  rights  and  powerful  in- 
fluence, possessing  the  best  means  of  effectually 
promoting  them,)  the  committee  of  manage- 
ment conceive  that  they  will  contribute  more 
to  advance  those  great  objects,  by  a  steady  and 
cordial  support  of  the  exertions  of  the  Incorpo- 
rated Law  Society,  than  by  any  separate  course 
of  action  with  regard  to  them. 

The  committee  deem  it  no  more  than  an  act 
of  justice  to  express  their  sense  of  the  invalu- 
able services  which  have  been  rendered  both 
by  the  council  of  the  Incorporated  Society,  and 
by  a  large  number  of  its  members,  in  the  esta- 
blishment of  this  association.  It  has  been 
tiirough  the  friendly  aid  and  sanction  of  the 
Incorporated  Society  collectively,  and  of  many 
of  its  members  individually,  that  the  association 
has  been  enabled  to  surmount  some  of  the 
chief  difficulties  which  always  attend  the  or- 
ganization of  an  extensive  body,  and  to  esta- 
blish itself  on  a  permanent  footing. 

''To  the  same  liberal  spuit  the  committee  of 
management  are  indebted  for  the  invaluable 
aid,  which,  up  to  this  period  of  their  kbours, 
the  Incorporated  Law  Society  has  allowed  them 
to  receive  from  their  able  and  indefatigable 
Honorary  Secretary,  Mr.  Maugham.  In  re- 
liance on  this  spirit,  the  committee  of  manage- 
ment recently  ventured  to  request  the  council 
of  the  Incorporated  Law  Society  to  allow  the 
continuance  for  some  further  time,  of  Mr. 
Maugham's  services ;  and  have  the  satisfaction 
of  stating,  that  the  council  has  kindlv  con- 
sented to  those  services  being  extendea  up  to 
the  first  annual  meeting  of  the  association  on 
the  19th  April,  1848. 

"The  extent  of  labonr,  however,  required 
from  the  secretary  of  this  association,  which  is 
idready  very  considerable,  and  will  ^p  on 
rapidlv  increasing,  must  soon  render  it  impos- 
siole  for  tiie  same  gentleman  to  undertake  the 
secretaryship  of  boQifawliMions;  andamoogtk 
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A6  dttiM  wliidi  will  nquiM  mnAom  at  u 
Mrij  poiiod  afker  the  mivtl  meetia;  of  the 
19tli  April,  will  ^MrabaUy  be  the  wary  impor* 
tant  one  of  MAoAng  a  aecretarf  of  the  aieocia^ 
tion,  whoie  elatioii  will  be  in  the  aMtrapohs 
and  on  wboee  talents,  eneig^i  and  jndgment, 
the  fntoreauceeaa  of  the  aaiocwtion  will  in  no 
amall  degree  depend. 

^'The  membm  e€  the  prof eeeioa,  ao  well 
thoee  who  have  alnndf  enEoUad  themaelifes  in 
the  aasociatton,  aa  theiae  who  hate  not  jmned 
it,  are  earnestly  invited  to  state  their  views  on 
all  sobjects  wiuiin  She  scope  of  the  association. 
Hie  committee  §eoi  confident  that  this  appeal 
will  be  understood  and  anawered  in  ^le  same 
spirit  in  which  it  is  made.  An  association  is 
entitled,  as  they  cannot  but  thinkt  to  the 
efficient  eo-oneration  of  the  profession,  which 
has  been  estaolished  not  only  to  redress  pro- 
fsssional  grievances,  which  have  been  long 
•and  justly  complained  of,  but  to  introduce 
aonnd  and  ealutery  refonns  into  the  admini- 
atration  of  juatice,— refonns  equally  beneficial 
to  the  suitor,  the  solicitor,  and  the  public, — ^to 
thoee  who  are  encaged  in  the  practice  of  the 
law,  and  those  who  may  have  occasion  to  claim 
ifes  assistance  or  protection.'^ 

MASTERS   EXTRAORDINARY   IN 
CHANCERY. 

Fwam  Jan,  25/i,  to  Feb.  l^tk,  1848,  60^  t»- 
ciitftae,  with  dat^s  when  gatetied, 

Duncalfe,  John  Thomas,  Walsall.    Feb.  4. 

Falconar,  John  Brunton,  Newcastle-upon- 
Tyne.    Feb.  4. 

Jones,  William,  Newtown.    Feb.  11. 

Somenille,  Stafford  Baxter,  Doncaster. 
Feb.  1. 


DISSOLUTIONS  OF  PROFESSIONAL 
PARTNERSHIPS. 

From  Jan.  25fft,  to  FM.  18M,  1848,  both  m- 
elusive,  with  dates  when  gazetted, 

Bebb,  Joseph*  and  James  Rose«  12,  Argyle 
Street,  Regent  Street,  Attorneys  and  Solicitors. 
Jan.  35. 

Fiske,  Robert,  and  Robert  Welham  Clarke, 
Beccki,  Attorneys,  Solicitora*  and  Money  Sen- 
vcmera.    Feb.  15. 

Griffiths,  John,  and  John  HoUings  Griffiths, 
Hereford,  Attorneys,  SoUcitora,  and  Proctors. 
Feb.  11. 

Matthews^  ^hnt  and  Jaa»es  Layton  M*Rae, 
9»  Arthur  Street  West,  London  Bridge,  Attor- 
■evs  and  Solicitors.    Feb.  1 1 . 

Motteram,  iamea,  and  Thomas  Knowles, 
Birmingham*  Attorneys  and  Solicitors.  Feb. 
11. 


PERPETUAL  COMMISBIONBR. 

Jppoinledwnderthe  FW#  and  Breweries  Act. 
Stiles,  Henry,  of  NaMhleaeh,  im  andfor  the 
rofaioneaaiBiv    Fak  1. 


NOTES  OF  THE  WEEK. 

Mm.  WAMinr'a  lbctvikss. 

Wb  are  glad  to  learn  that  Mr.  WaRsa  will 
deliver  Four  Lectures,  in  the  Hall  of  die  In- 
corporated Law  Society,  on  the  Profcffioitti, 
Moral,  and  Social  Duties  of  Attonwys  and 
Solicitors.  The  recent  disenssionfl  reUtinf^ 
to  Legal  Education,  and  the  iraprofements 
sought  to  be  effected  in  the  profesnoa  by 
the  various  law  societies,  render  such  a  course 
of  lectures  peculiarly  well  timed.  We  un- 
derstand, that  all  the  subscribers  to  the 
lectures  of  Mr.  Miller,  Mr.  Maynard,  and 
and  Mr.  Nalder,  (about  200,]  will  be  admitted 
gratis  to  these  additional  lectures.  The  mem- 
bers of  the  society  will  of  course  have  a  light 
to  attend,  and  a  uberal  arrangement  will  be 
made  for  the  admission  of  others.  The  lec- 
tures will  be  delivered  in  Trinity  Term. 

Mr.  Warren's  standard  work  on  "Lav 
Studies  "  proves  him  to  be  eminentiy  fitted  for 
the  task  he  has  undertaken. 


COUNTY  COURT8. 

The  New  County  Courts  have  occasioned 
great  changes :  will  they  do  good  ?  The  laiige 
ues  payable  on  uking  out  a  sunmiona,  are 
looked  upon  by  the  suitors  as  a  grievance,  and 
the  costs  are  larger  than  those  in  the  old  Hofik- 
em  County  Courts ;  they  are  attended  by  so- 
licitors who  get  little  by  their  day's  exertion 
occasionally  by  barristers. 

As  a  substitute  for  the  New  County  Courts, 
some  attorneys  have  advertised  the  collection 
of  debts  at  1/.,  some  10#.  per  cent.,  per  debt, 
but  this  is  small  remuneration  for  professional 
men. 

PARLIAMENTARY  PROCEEDINGS  RE- 
LATING TO  THE  LAW. 

WtwtB  af  Inrlnr. 

NBW  BILLS. 

Clergy  Offences. — Bishop  of  London. 
Audit  of  Railway  Accounts.     For  3nd  read- 
mg. — Lord  Monteagle. 

ftause  of  Ctoatatsns. 

KBW  BILLS  IN  FBOGRKSS. 

County  Rates.  For  2nd  reading.  —  Mr. 
Frewen. 

Jewish  Disabilities  Relief.  In  Committee.^ 
Lord  John  Russell. 

Removal  of  Poor.  For  2nd  Reading.^Mr. 
Raines. 

Administration  of  Justice  out  of  Sessions. 
(No.  1).  In  Select  Committee.  —  Attorney- 
General. 

Special  and  Petty  Sesaions.  In  Select  Com- 
mittee.— Attorney-General. 

Protection  of  JPostices.  In  Select  Committee. 
"^Attorney  •Geuet'sl. 

AdministratioA  of  Justiea  oa  Summary  Con- 
victioiis.  (No.  9)*    in  Uaat 
tomey-General. 
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«glit    Bor  3hid  raBtfag. 
Girtholie  Beliitf.     in  Gommittes.-^ 
Far  ^nd  reafiig.  —  Lord 
hf  Sea.    For  3nd  leadmf^* 


vavcrior  CcMirtt;.  jBidf*  i(^. 

To  BrtaUisk  an  Ajppeal  in  Crimiiwl  Caiwi»*r 
Mr«  Ewart. 

To  Repeal  the  Puniahmentof  Deatli.p-*Hr» 
EwvU 


KOTICBS  OV  NSW  BILLS* 

Game  Laws  Amendment,    Mr.  ColvUIe. 

Vacating  Seats  of  Insolvent  Members.— Mr. 
Moffatt. 

Imprisonment  before  Trial. — Lord  Nugent, 

To  Prevent  Bribery  at  Elections.— Sir  J. 
Pakington. 


LAW  APPOINTMENT. 

WMtev  Goidson,  Esq.,  •!  the  Sodety  of 
Graj's  InB»  faaa  baen  appointed  ta  aucceed  Bir. 
Bemnna,  Pariiamaotary  Gonnael  to  the  Horns 
Office.  Hia  doty  is  to  prepare  the  bills  origi- 
nating  mth  the  govemmant,  and  to  reviaa,  or 
report  upon^  any  bills  bcooght  before  potia- 
men^  and  refsned  to  him  h^  the  Secretary  of 
State. 


RECENT   DECISIONS  IN  THE  SUPERIOR  COURTS, 

BKPOBTBD  BT  BABBI8TBB8  07  THB  8JBVBRAL  COURTS. 


Stallf  Camt. 
Eardley  y.  Otoea.    Ded.  lOih  &  22nd,  1847- 

POXnON.— FUBNITnU.--*DBBT. — ^DBYISB. 

,  A  devise  cf  a  life  interest  in  real  property  to 

3.,  who  was  under  covenant  to  make  the 

«  '    portion  or  fortune  provided  for  C.  equal 

to  that  provided  for  B.,  held  to  create  a 

debt  equal  in  amomnt  to  the  value  of  the 

devise,  payable  out  of  all  A*s  real  estate, 

wider  a  penerai  charge  for  tie  puyment  of 

kis  debts.    But  a  bequest  of  fiimiture  to 

1      B,  hM  not  to  fall  within  the  dHinUion  of 

\     the  fortune  or  portion  provided  for  her,, 

,    emd,  therefore,  not  to  create  a  simUar  obli^ 

fftttion. 

Ths  object  of  this  snit  was  to  have  it  de- 
clared that  the  real  estate  of  a  Mr.  Owen 
Bennion,  si)ecifica]ly  devised  by  his  will,  was 
liable  to  a  charge  eonal  in  amont  to  the  value 
of  certain  parte  of  that  estate  devised  to  one  of 
hia  daughters,  Elizabeth  Latham.  The  plain- 
tifli  claimed  through  another  daughter,  named 
Sarah  Owen.  The  foundation  of  their  claim 
waa  a  covenant  contained  in  the  settlement 
made  on  the  marriage  of  Sarah  Owen,  for 
wtom  a  portion  of  1,5007.  waa  provided,  that 
**if  Hbe  testator  should  make  any  grant  by  way 
of  fintone  or  portion  in  money  or  value  to  his 
daughter  Sarah,  the  husband  of  lihe  said  Sarrii 
Owen,  his  ezecntors  or  administrators,  should 
pay  to  ESisabeth  Ladlam  such  other  sum  of 
mone^f  or  value  as  would  make  the  portion  or 
fbrttme  of  Elizabeth  Latham  equal  to  the 
|iOTtioii  or  fortune  given*  to  Sarah.  This  set** 
denaent  bore  date  m  January,  1800.  Sarah 
Owen  married  in  the  year  1809>  when  the  sum 
of  l,S(tOh  was  setnsd  -apm  her.  Owen 
Beitnion,  the  Either,  £ed  m  l^e  year  1829> 
hnviug  charged  all  hia  real  estate  wim  p^ment 
of  his  debts,  and  having  devised  certain  of  liiem 
OB  ttviflt  for  Sarah  Owenfor  life,  and  after  her 
Ibr  her  ddldren.  Sa  alao  bequeathed  to 
'  i  articles  of  fumitme. 


The  question  in  the  cause  waa^  wbettler 
these  devises  and  bequests  amounted  to  such  a 
gift  to  Sarah  as  by  the  tenns  of  the  icoveiiant 
in  Eliaabeth'a  settlement  would  draw  after  it 
the  obMgation  to  give  an  equal  value  to  her, 
and  whellier  their  value  could  be  recovered 
under  the  charge  for  the  payment  of  debts. 

Mr.  Kindersley,  Mr.  Turner,  Mr.  Romell, 
Mr.  Anderdon,  Mr.  Peed,  Mr.IHaWaac,  Mr. 
Goodeve,  Mr.  F.  J.  HaU,  and  Mr.  5.  C.  Hail, 
appeared  for  the  dii^rent  parties. 

The  points  urged  in  opposition  to  the  bill 
were,  that  the  settlement  referred  to  a  gift  of 
personalty,  not  to  devises  of  realty ;  that  the 
words  portion  or  fortune  would  properly  em- 
brace tne  whole  estates  devised  to  Siistrah  and 
her  chOdren,  if  they  were  applicable  in  tie 
present  case  at  all,  whereas  the  biH  claimed 
only  an  equivalent  to  Sarah's  life  interest,  and 
that  the  claim  could  not  be  considered  as 
coming  within  the  charge  for  the  payment  of 
debts,  because  it  did  not  escist  at  the  testator's 
death,  and  the  debts  would  have  to  be  deducted 
before  the  value  of  the  gift  to  Sarah,  which 
was  the  measure  of  the  plaintiff's  claim,  could 
be  ascertained. 

Lonmr  v.  Wright,  a  M.  &  K.  69 ;  Morse  v. 
•niciter,  5  Hare,  79 ;  Earl  of  Bath  r.  Eatl  of 
Bractford,  2  Ves.  587;  Winehd^  v.  Logan,  7 
BH.  N.  8.  1,  were  referred  to. 

Lord  Longdate,  after  stating  the  feets  of  the 
case,  said  it  was  dear  that  tiie  devise  of  Sarah 
Owen  did  give  her  more  than  waa  pvtxt  to 
Elizabeth.  TOie  question  was,  whctticr  this 
greater  gift  ought  to  be  considered  as  a  portion 
or  fortune,  and  provision  made  by  the  ff^her 
out  of  his  estate  for  Ins  daughter,  in  ad^tidn 
to  the  provision  made  on  her  ngarriaffo.  He 
thought  that  it  must  be  so  considered ;  and, 
therefore,  ihat  by  his  cofenant  her  was  bound 
to  make  an  equal  provirion  for  his  daughter 
Elizabeth.  But  he  did  not  think  ^at  Ae  gift 
of  furniture  came  within  the  deflnition  of  ibr- 
tune  or  portion.  Then  the  teataftor  having  by 
hia  will  charged  Ma  eatato  wilk  Ae  paymaatof 
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AyMfior  CMffir.* 


loM  debts,  another  queftUon'wae,  wfaethet  this 
was  a  debt  charged  upon  his  estate  b]r  his  will. 
That  snch  an  oUigation  as  this  created  a  debt 
was  not  disputed ;  but  it  was  said  that,  as  the 
charffe  of  the  debt  was  made  by  the  same  will 
which  contained  the  gift  to  Saxah,  it  could  not 
be  the  testator's  intention  that  this  debt  should 
be  a  charge  on  the  lands  so  dievised;  Elt  he 
did  not  tfink  it  could  be  supposed  that  the 
testator,  when  he  used  these  words,  had  in  hii 
mind  every  obligation  he  was  under.  He 
meant  to  discharge  them  all.  Therefore,  he 
thought  that  the  case  did  come  within  the 
charge.  There  might  be  some  difficult  in 
ascertaining  the  exact  value  of  the  interest 
given  to  Sarah,  but  he  did  not  think  it  insuper- 
able.   As  to  this  there  must  be  a  reference. 


'Wiu^iwaUliox  of  Ottglanll. 

^e  Worcester  CoUege,  Oxford.    Jan.  28, 
1848. 
PITITIOM. — INVBSTMBNT  OP   PURCHASB- 
MONBY.— COSTS. 

Under  the  BimU$u;ham  Railway  Ai^,  the 
Court  is  ^t  authorigedin  maldng  the  eom- 
pany  pay  the  ooets  ofinveiting  tii  the  funds 
the  money  paid  by  the  company  for  the  pur- 
chase  qfumds. 

This  was  a  petition  for  the  investment  of  a 
sum  of  400/.  in  the  3  per  cent,  consols,  the 
purchase  money  paid  by  the  Birmingham 
Railway  Company  for  certain  lands  belonging 
to  the  Ck)]lege.  The  uetition  prayed,  also, 
that  the  company  might  be  ordered  to  pay  the 
costs  of  the  investment. 

Mr.  M.  Richards  appeared  on  the  petition, 
and  contended  that»  as  the  Birmingham  Rail- 
way Act  expressly  provided  for  the  costs  of 
investing  purchase-monev  in  land,  it  ought 
also  to  be  taken  to  extena  to  investment  in  the 
funds.  The  words  of  the  39th  section,  coupled 
with  the  42nd,  authorised  such  a  conclusion. 
By  the  39th  section  it  was  provided  ''that 
money  which  had  been  paid  into  court  to  be 
laid  out  in  the  purchase  of  other  lands  to  be 
conveyed  to  the  same  uses  might,  in  the  mean- 
time and  until  such  purchase  could  be  made, 
by  order  of  the  court  be  invested  by  the  Ac- 
countant-General in  the  funds.*'  By  the  42nd 
section  it  was  provided,  "that  where,  by  reason 
of  any  disability  or  incapacity  of  any  party  en- 
titled to  any  lands  to  be  taken  or  used  or  in 
respect  of  which  anv  compensation  or  satisfac- 
tion  should  be  pavaole  under  the  authority  of 
that  act,  the  purcnase-money  for  the  same,  or 
the  monev  paid  for  such  compensation  or  satis- 
fution,  should  be  reouired  to  be  pud  into  the 
Banls,  of  England,  to  oe  applied  in  the  purchase 
of  other  hinds  to  be  settled  to  the  like  uses,  in 
pursuance  of  that  act,  it  should  be  lawful  for 
the  said  Court  toorderthe  expenses  of  all  such 
purchases,  or  so  much  of  sucn  expenses  as  the 
said  Court  should  deem  reasonable,  tooether 
with  the  necessary  coets  and  chaises  of  obtain* 
wg  sudi  order,  to^  paid  out  of  tiie  monies  to 
be  vsedved  by  virtue  of  that  act;  and  the  said 


should  from  tins  to  tins  pif  isdi 
sums  of  money  for  such  parposes  as  tte  nd 
Court  should  dkect:"  The  cases  of  AgMrfc 
N^hufick,  1  Y.  &  CoH  166,  and  Etpsrte 
MarshM,  1  Phillips,  560,  although  not  dirxtly 
in  point,  did  in  pnnetpleauthoraethegmliii^ 
what  was  contended  for  in  the  pmeat  appli- 
cation. 

Mr.  SpM  opposed  the  petition. 

The  Vux-CkanceUor  said,  he  had  no  pmr 
to  deal  with  the  fund,  except  what  was  giren 
by  the  act :  that  had  beta  repeatedly  dedded. 
llie  Court  of  Chancery  had  nothing  to  do  with . 
abstract  ri|rhts.  If  an  act  of  parliament  was 
passed  which  gave  the  rule  to  go  by,  go  by  it 
you  must,  and  make  no  rule  for  yoursdf.  He 
was  aware  that  in  practice  that  had  not  always 
been  attended  to,  and  that  the  decisioDi  had 
not  been  uniform.  Onone  oecanon,  wheie  in 
deciding  he  had  confined  himself  strictly  to  the 
words  oif  an  act  of  pai^uunent,  and  in  anodier 
case,  where  he  had,  in  order  to  do  wbatheeon- 
aidered  justice,  gone  beyond  what  was  stricdy 
prescribed  by  an  act,  both  his  decisions  had 
teen  overruled  by  Lord  Lyndhurst  Howerer^ 
in  the  present  case,  what  was  asked  fordid  not 
strictly  come  within  the  words  of  the  act  which 
had  been  refierred  to,  and  he  could  not  there- 
fore grant  the  application. 

Ousby  V.  Harvey.    Feb.  11, 1848. 

CONBTRUGTION   OP  WILL.  —  GIFT   OF  XK- 
TBRE8T  ON  SY'GCK. — ^ABSOLUTE  BBOUaiT. 

A  bequest  to  S.  H.  of  the  interest  arisiafimt 
ofUSOOl.  stock  for  her  dmriny  her  ^fe,  mi 
at  her  decease  to  descend  to  herkanusk 
orfem/aU  ;  the  said  IfiOOl.  to  be  bfw 
means  sold  whatsoever,  eacejfi  foihin  of. 
Msiie,  and  then  to  descend  to  0.  E.asdMt 
heirs  for  ever.  Held,  that  S.  H.  took  the 
l^&OOL  absolutely. 

Thomas  Harvey,  by  his  will  dated  the7th 
July,  1810,  devised  as  follows :— "  I  do  be^ 

aueath  to  Soplia  Harvey,  mv  grsnddaii^fhter, 
aughter  of  my  son  Charles  Ifarvey,  theinter* 
est  arising  out  of  1,600/.  stoCk,  3  per  cent,  con- 
sols, for  her  during  her  life,  and  at  her  decease 
to  descend  to  her  hSrs  male  or  female,  by  paying 
to  her  uncle,  William  Harvej,  lOf.  per  year  out 
of  the  said  interest  during  his  life,  but  the  said 
1,5002.  stock  to  be  by  no  means  sold  whal8oefer> 
except  failure  of  issue,  and  then  to  deoeeod  to 
my  son,  Charles  Harvey,  and  his  heirs  for  ever, 
for  the  safety  of  which  I  nominate  Chaiks 
Harvey,  the  father  of  the  said  Sophia  Han^» 
her  guardian  during  his  life,  and  before  his  de- 
cease to  choose  two  other  guardians  (or  the  M* 
filmentofthis  my  bequest;  ofwhatotiier  monies 
and  goods,  &c.,  I  may  possess  at  my  decease, 
I  leave  at  the  sole  disposal  of  my  son,  Charies 
Harvey,  to  distribute  equally  among  the  chil- 
dren, whom  1  nominate  my  sole  esecutor."i 

Mr.  SmuUfome,  in  support  of  the  bequert^ 
Sophia  Harvey,  contended,  that  it  constiHHed 
an  absolute  gift  to  her  of  the  1,900/.  l^^^ 
the  same  words  had  been  used  in  a  gift  si 
realty,  they  would  have  created  an  eetets  Isu 
general;  LordVendam^.Bathurti,n»tm.l9i> 


fiat  VkmmMtf^^ti  C.  WfU 
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Mr.  PFtfjfbn^  eoQtfiL 

Tbe  Vie».C%«fMwttor  laid,  be  did  not  know 
\k<m  he  conld  take  away  ^  i,500l.  from  So- 
phia Harvey;  from  the  wording  of  the  will  it 
appeared  to  him  to  be  an  absolute  bequeat  to 
her.  Aa  to  the  latter  part  of  the  will»  no  sense 
conld  be  made  out  of  it 


Vfre^anrtllar  «tt(t|t  Vmct. 

Rtmtrkk  t.  BUwwrth.    Dec.  33,  1847,  and 

Jan.  97»  1848. 

nukOTicB. — DiaMieeAL  of  bill. 

'  PMit  fjf  the  drfendants  atuwered  :  an  order 
to  amend  was  served  upon  them,  with  a 
tender  qf  6<.  Sd.  costs ;  the  amendments 
required  an  answer ^  but  no  snbpana  was 
served  .•  Held,  that  the  defendants  were  en* 
titled,  upon  the  expiration  of  the  usual  time 
for  fltng  replication,  JJc,  to  move  to 
dismiss. 

In  this  case,  upon  a  motioa  to  dismiss,  Mr. 
Berretf  obtained  the  opinion  of  the  Master  of 
the  HoUs^  and  Yice^Cnancellor  Wigram  upon 
the  following  statement,  signed  by  the  counsel 
for  the  reapective  parties : — 

On  the  29th  Oct.  1847,  the  defendants  Els- 
worth,  Musgrave,  Webster,  and  Hinings,  four 
of  the  six  defendants  to  the  original  bill  being 
in  a  position  to  move  to  dismiss  the  bill  for 
want  of  prosecution,  gave  a  notice  of  motion  for 
that  purpose  for  the  first  dayofkst  MichaeU 
maa  Term,  which  motion  stood  over  at  the 
pluBtiff's  request.     Before  that  motion  was 
heard,  the  plaintiff's  solicitor  obtained  from 
the  Master  the  following  order  to  amend,  [The 
Ofder,  dated  the  6th  November,  1847,  was  here 
.  aet  oat,  it  being,  that  the  pUuntiff  should  be  at 
Jibei^  to  amend  his  bill  in  this  cause  on  pay- 
ment of  6a.  Bd,"]    This  order  was  served  upon 
the  solicitors  of  the  said  four  defendants,  with 
a  teii4er  of  6s.  Sd.  cosU,  which  tender  was  re- 
ioaed.    In  pursuance  of  this  order,  the  phdntiff 
amaadad  his  bill,  by  adding  parties  defendants, 
and  hy  introducing  additional  statements  which 
rendeied  a  new  engrossment  necessary,  and  on 
.the  ISth  Nov.  iS47,  he  gave  the  following  no» 
tiee  to  the  solicitor  of  the  said  four  defendanta. 
"In  Chancery.  Raistrick  v. Elsworth.  I  have 
•  thia  day  filed  an  amended  bill  herein,  dated 
thaa  lath  day  of  November,  1847.   Yours,  &e., 
Edward  Flower,  agent  for  the  above-named 
pkdntiff.    Messrs.  W.  R.  &  Co.,  solicitors  or 
I  for  the  above-named  defendants."   The 
I  bill  required  an  answer  to  the  amend- 
I  from  the  said  four  defeadants,  and  also 
an   anawer  to  the  original  and  amended  bill 
hosn  the  new  defenduits,  and  the  two  other 
dafeaidanta  to  the  original  biU,  and  who  have 
not  yet  answered  that  bill.    No  aubMoa  to 
aneirer  the  amended  bill  was  served  on  the 
■aid  four  defendants,  and  the  plaintiff  aolicitor 
Bol  laairing  filed  a  replication  or  set  down  the 
caame  on  the  bill  and  answer,  the  solicitor  of 
die  said  fomr  defendants  gave  notice  of  motion 
for  ^M  Sth  December,  1847,  to  dismiaa  the  bill 
for  want  of  proaecutioa,  which  motion,  after 
at  the  reqaaat  of  Iha  plaiat 


tiff'a  eoonael*  waa  accordingly  made  en  tba 
23rd'  December,  1847.  Ae  queation  ia» 
whether  the  said  four  defendants  were^  under 
these  dreumstances,  entitled  to  move  to  die* 
miss  the  biU  for  want  of  prosecution,  under 
the  a9th  clause  of  the  ItSth  rule  of  the  Ordara 
of  May,  H43. 

IV.  Ebnsley  for  the  said  four  defendants. 

E,  M,  Harrison  for  the  plaintiff. 

Mr.  fierrey  gave  to  the  Vice-Chancellor  the 
following  reply:— "The  Master  of  the  RoUa  and 
Vice-ChanceUor  Sir  James  Wigram  are  both 
decidedly  of  o|nnion,  that  the  defendanta  hav- 
ing fuller  answered  the  original  bill,  if  the  plain- 
tiff required  an  sBurwar  from  them  to  the  amend- 
ments, he  was  booad  to  have  paid  them  3Q»» 
(the  ordinary  coats)  and  to  have  served  them 
with  sttbpcenaa  to  appear  to  and  answer  the 
amended  oiU ;  and  that  he  not  having  done  ao 
or  filed  a  replication,  the  defendanta  an  entitled 
to  move  to  diamias  the  bill  for  want  of  proae- 
cution."  Mr.  Berrey  referred  also  to  Cooibf  t» 
Davis,  I  Turn.  &  Russ.  809,  and  Brmnittm  ir 
Carter,  %  Sim.  458. 

The  bill  waa  alterwarda,  by  arraageaient^ 
allowed  to  remain,  upon  Um  plaintiff  piling 
the  costs  of  the  motion* 


Egparte  Ward,  Re  Nottingham  and  Jmeohi 
Railway.    Jan.  21,  1848. 

APPORTIOKMENT  OF  PURCHABB-MOKBY. 

A  lessor  and  a  lessee,  entitled  to  renewal, 
agreed  with  a  railway  company  for  the  sale 
to  4hem  (f  a  piece  qf  land  for  a  spec^ 
sum,  which  was  to  include  compensahon 
for  damages  done  by  the  severance  qf  tkt 
land  from  other  land  belonging  to  the 
lessee.  The  court  declined,  upon  the  pe^ 
tition  of  the  lessee,  to  apportion  the  sum 
between  him  and  the  lessor. 

Thb  petitioner  in  this  case  (W.  H.  Ward) 
waa  entitled,  under  a  leaae  of  the  Dean  ana 
Chapter  of  lincoki  Cathedral,  dated  in  No» 
vember  1846,  to  a  term  of  21  years  from  the 
12th  of  August  preeeding,  in  a  small  piece  of 
ground,  on  which  a  dining-room  and  entrance* 
hall  to  the  petitioner's  house  were  erected.  By 
the  kase  it  was  covenanted  by.  the  petitioner 
not  to  assign  the  lease,  &c.  except  by  will  or 
with  the  consent  of  the  Dean  and  Chapter.. 
The  land  being  required  for  the  purposes  of  the 
above-mentioiMd  railway,  an  agreement  for  the 
aala  thereof,  dated  the  7th  April,  1846,  waa 
easented  by  the  petitbner,  the  agenta  for  the 
company  and  the  Dean  and  ChapSer.  By  thia 
agreement  the  aum  of  l,7fi02.  waa  agreed  to  be 
paid  by  the  company,  that  aimi  including  com» 
penaation  for  damages,  by  severing  the  pro» 
pertv  purchaaed  from  the  other  property  ot  the 
venoors,  or  by  otherwiae  injuriously  affiicluig 
each  oUier  property,  &c  The  1,760<-  traa 
duly  paid  into  a  oank  at  Lincoln,  and  the  pms- 
diaae  waa  eompleted ;  the  land  waa  eonn^, 
and  the  eonmany  entmd  into  poaaaaaion.    In 

laeqasaee  however  of  the  difrexence  betweea 
the  uetitioacf  and  the  Dean  and  Chapter  aa  to 
the  apaeitkMaaat  of  Aa  nsrrhtaT-mtmtr,  tba 


ftU 


BfOttMd  ihviHd  •uaofl.raol.loVe 
^d  into  the  bank  in  the  name  of  Che  Aj&- 
eovHanl-GeneraL  ThispeftitioawwthmpvB. 
watod  hf  Wdsd,  pragring  the  appoitionnient 
lad  paymenC  of  die  money  between  hiniMlf  and 
the  bean  and  Chapter. 

Bacon  and  Freelinff,  for  the  petitioner,  relied 
upon  the  74th  aeetion  of  the  Land  CUnaes  Con- 
eolidation  Act. 

A.  Fmlmer,  for  the  Dean  and  Chapter,  op- 
poaed  the  apfdiicatuML 

fipefd  for  the  railway  company. 

Ine  Viee'Chanf0llor.  I  have  too  much  doubt 
upon  the  authority  of  the  Court  to  apportion 
the  money  in  a  case  like  the  preient,  to  make 
Hproper that  I  should  be  active  in  doing ao. 
I  must  therefore  revise  the  petition,  but  with- 


The  money  was  then,  by  conaent  of  the 
partba,  directed  to  be  inveated,  and  the  divi. 
dends  of  ao  much  as  represented  the  lease  to  be 
paid  to  the  petitioner  during  the  remainder  of 
the  d  1  years'  term,  or  till  further  order,  without 
prejudice  to  any  question ;  Mr.  Ward  under- 
iKkng,  while  receiving  siu^  dividenda,  to  pay 
the  rents  reserved  by  the  lease. 

Qttten's  IBtncO. 

(Before  the  Four  Judges.) 

Sutton  V.  Swanwiek  and  another.   Sittings  after 

Hihury  Term,  1848. 

ACTION  AGAINST  MAGISTRATE. — NOTICE  OF 
ACTION  UNDER  43  GEO.  3,  C.  99»  8.  70. 

A.  was  committed  to  prison  by  B.,  under  the 
43  Oeo,  3,  c.  99,   on  the  Sth  September, 
1845,  and  was  discharged  on  the  8th  of 
February,  1846,  having  been  in  prison  154 
days.    Section  70  enacts,  that  for  anything 
done  inpursuance  (fthe  act  an  actionmust 
he  brought  within  six  calendar  months  neat 
qfter   the  fact    committed,   and  requires 
notiee  of  action  to  be  aioen,  stating  the 
eamse  or  causes  of  odion.     A  notiee  of 
action  was  given,  stating  the  plaintiff  was 
mprisenedfor  150  days,  and  the  action 
was  eommeneed  on  the  6th  August,  1846. 
Held,  that  A.  was  bound  by  the  allegation  as 
to  time  in  his  notioe,  and  inasmuch  as  it 
did  not  appear  thai  the  action  was  com- 
menced within  sia  calendar  months  after 
the  aspiration  qf  the  160  dmfs,  he  was  non- 
suited. 
This  was  an  action  of  trespass  and  felae  im- 
prisonment.   Under  the  43  Geo.  3,  c.  99,  the 
plaintiff  was  committed  to  prison  by  the  de- 
Isndants,  commiasioners  of  assessed  taxes.  The 
plaintiff  was  committed  to  gaol  on  the  8th  of 
September,  1845,  and  was  dischaiged  out  of 
-cuatody  on  the  8th  of  February,  1846.    Section 
70  of  the  statute  enacta,  that  in  any  action 
brought  for  anything  done  m  pursuance  of  tiie 
Ect,  such  action  shaH  be  commenced  within. 
-^  calendar  montha  neat  after  the  fiEu:t  com- 
mitted, and  not  aftcvwarda,  and  no  writ  or 
proceaa  ahall  be  aned  out  for  the  commence- 
nest  of  such  aetion  until  one  calendar  numtii 
next  after  notice  in  writing  shall  have  been 
gWen,  in  which  netiee  ahaU  be  cterl/  and 


completdy  contained  ihecansa  tad  eaanaof 
action,  llie  notioe  given  by  the  phdn^  staked 
that  the  plaintiff  had  been  imprisoaed  for  a 
long  space  of  time,  to  wit,  for  the  apsce  of 
150  days.    The  actual  time  ^e  pkuxOiff  was  in 
prison  was  154  days,  and  the  adaon  wn  eoia* 
menced  on  the  6th  of  August,  1846.  The  ease 
was  tried  before  Coltman,  J.,  and  he  was  of 
opinion  that  the  plaintiff  must  be  booad  by  the 
statement  in  the  notice  that  he  was  only  im- 
priaoned  150  days,  and  inaamneh  as  moia  tbn 
six  calendar  months  had  ekpsed  between  the 
expiration  of  that  time  and  the  comaMacemeot 
of  the  action,  that  the  action  was  not  brooght 
within  the  time  limited  by  the  statute,  and  di- 
rected a  nonsuit.    A  rule  ntit  haring  been  ob* 
tained  to  set  aside  the  nonsmt  and  for  a  new 
trial. 

Mr.  Welsby  now  showed  cause.  Hie  alle- 
gation that  the  plaintiff  was  imprisoned  for 
150  days,  although  laid  under  a  rideficet,  is 
materisd,  otherwise  it  would  be  sufficient  to  say 
he  was  imprisoned  for  a  kmg  space  of  time, 
which  would  not  properly  apprise  the  defend- 
anta  of  the  nature  of  the  act  compbiBsd  of. 
Then,  if  the  allegation  ia  material,  tteplmitif 
is  bound  by  his  statement,  and  the  actum  does 
not  appear  to  have  been  brought  widun  the 
time  limited  by  the  statute.  In  Slmyw  f . 
Martyr,*  which  was  an  action  agunst  jurticcs, 
the  Diaintiff  in  his  notice  daimed  in  respect  of 
gooos  tidcen  of  a  large  Taloe,  to  wit,  of  the 
value  of  21,  and  the  judge  held  tiie  phistiff 
bound  by  his  notice,  so  that  he  could  not  dum 
damages  for  trespass  to  his  house. 

Mr.  PasMey,  contrL    The  whole  imjorisoa- 
ment  is  one  continnous  act  and  if  the  oefead- 
ants  hare  done  an  illega]  act,  the  plsiatf  is 
entitled  to  recover  for  the  whole  imprisosmmt 
In  Martens  V.  Upcher,^  Lord  Denman,C.J., 
said,  **  I  do  not  go  so  far  as  to  say  that  a  party 
will  always  be  strictly  bound  to  prove  the  tine 
and  place  which  he  namee  in  hia  notice ;  hut  I 
think  the  words  of  the  statute  reamre  that  a 
time  and  place  for  the  occnnrence  oe  named." 
In  JackHn  v.  Fytehe,^  the  Com!  of  BxchupMr 
said  the  cause  of  action  mnaC  be  deaeribed  ^ 
convenient   certainty.     [Lord  Denntan,  CJ. 
The  object  of  the  act  ia  to  let  the  defendsnli 
know  the  nature  of  the  act  eomplanied  of. 
Patteson,  J.    You  may  only  state  in  the  natiee 
that  the  plaintiff  was  impnaoned  for  a  walk, 
and  how  can  the  defondante  know  how  to 
tender  suflicient  amends  ?]    AH  the  facts  of  the 
treses  are  ateted  in  tiie  notice  with  tfas  it- 
ouisite  degree  of  particularity  to  inform  the 
aefendante  of  the  nature  ai  the  ehasM  and 
the  plaintiff  should  not  be  atrictiy  eonnaed  to 
tile  number  of  daya  apetilled  in  the  notice. 

Lord  Denmaa,  C.  J.  On  the  face  of  this 
notioe  it  does  not  appear  that  die  action  "ues 
commenced  within  atz  calendar  monlli^  as  re- 
quired by  tiie  atatntei. 

Patteson  and  Wigkimsm,  J.'a.  ( 
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CkrUi^pkenm  t.  Bwnt,    flKt6iip;8«lbrSil«rfi 
Tma,  1846. 

PLBADINO. — ASSAULT  AND  IMPRISONMENT. 
— >LBAVB  AND   UCKNCE. 

7b  am  actiom  of  trMpoMS  and  inmrisonmint  a 
pUm  qf  letme  and  ueenet  k  baa,  at  ail  evmUw 
09 far  08  rtgards  the  a8§auU,09  ammmtmg 
to  the  general  issue. 
This  was  an  action  of  trespass  for  assault 
and  imprisonment,  aUeged  in  tne  declaration  to 
be  aj^ainst  the  will  of  the  plaintiff.    The  de- 
fendant pleaded  leave  and  licence ;  to  this  plea 
the  plaintiff  demurred  on  the  ground  that  it 
was  an  informal  traverse  of  the  allegations  in 
the  declaration,  and  amoimted  to  the  general 


Mr.  (yMaUey,  in  support  of  the  demtirrer. 
An  assault  implies  that  it  is  against  the  will  of 
a  person,  and  there  can  be  no  assault  where 
there  is  consent.  The  plea,  therefore,  is  only 
an  informal  denial  that  any  assault  was  com- 
mitted. Hie  same  doctrine  applies  in  criminal 
cases,  that  a  person  cannot  be  guilty  of  an 
assault  where  there  is  consent,  Regina  t. 
Banks  J*  Regina  v.  Marten,*  The  imprison- 
ment also  implies  restraint,  and  the  plea  denies 
any  restraint.  The  plea,  however,  is  general, 
and  confesses  the  allegations  in  the  declaration, 
and  if,  therefore,  bad  as  to  the  assault  or  im- 
prisonment, it  is  bad  altogether. 

Mr.  Pearson,  contriL.  The  plea  confesses  an 
assault  and  imprisonment  in  fact,  but  does  not 
confess  it  to  be  against  the  will.  The  same 
argument  would  apply  to  trespass  against  the 
person  as  to  trespass  itfainst  personal  property, 
and  in  the  latter  case  SlUnum  v.  DohoeW  is  an 
eipress  authority  that  leave  and  licence  is  a 
good  plea  to  taking  personal  property.  In 
Regina  v.  Meredith,^  Lord  Abmger^  C.  B., 
seemed  to  assume  that  leave  and  licence  might 
be  pleaded  to  an  action  of  assault.  Imprison- 
ment does  not  necessarily  imply  that  it  was 
agpnst  the  will  of  the  party ;  many  instances 
miiicbt  be  given  when  it  would  not  be  so. 

Lord  Denmmn,  C.  J«  It  is  not  necessary  to  say 
whether  an  imprisonment  may  be  iustifiea 
under  such  circumstances  as  exist  in  this  case. 
But  an  assault  imports,  that  it  is  an  attack 
agidnst  a  person  who  does  not  choose  to  be  so 
attacked.  It  is  in  vain  in  such  a  case  to  say, 
*  I  did  so  treat  you,  but  I  did  so  with  your 
cmuent.^'  Such  a  statement  is  a  contradiction 
in  terms. 

Mr.  Justice  Patteson,  I  do  not  say  how  it 
vroold  be  as  to  an  imprisonment,  but  an  assault 
isifen  BoaethiBg  against  the  will  of  the  party. 
If  the  assault  is  against  the  will  of  the  party,  it 
caoassC  be  oonlessed  and  avoided  by  saying,  I 
4Kd  it  by  your  will.  Hien  the  plea  is  bad  in 
pttit.  sad  Ibetng  bad  in  partis  bad  for  the  whole. 

Iff.  Justice  Coleridge.  If  the  declaration  had 
been  eonifaied  to  a  charge  for  an  assault,  and 
Sb«  flsa  iMd  baen^  not  guiltyi  the  defendant 
«cyidd  show  tlMy  had  bm  playing  together,^ 

«  aOH>.lKBqriie,S74.  •9C^.&Psyne,113. 
^^Gup.  Sf8.  '  8  Gar.  &  Payne,  689. 
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thai  he  bad  been  mvitadliytiiepliiiriiff  S»  ^ 
what  constitnled  tihe  asaanlt,  or  anything  whick 
showed  he.  had  not  eoonnitted  an  assaoH  m 
law.  But  a  plea  admittiag  an  assault  and  pre^ 
tending  to  justify  it  on  leave  and  ficenee,  ia  bad. 
Mr.  Justice  nightman  concurred. 

Judgment  for  the  phdatiff. 


Conmioa  fUas. 
StroughiH  v.  JUPLeod.    Hilary  Term,  1848. 


OBTAINING 
BULE   POR.- 


8PBCIAL    JUBY.  —  6BBVICB    OF 
-BSA80NABLE   PBOMPTITUDB, 


The  rule  of  Hilary  Term,  I  Viet.,  rafe  3, 
appUes  onkf  to  the  appHoafion  for  a  rafc 
for  a  special  jury,  and  does  not  render 
irregular  the  senriee  of  the  rule,  though  not 
made  more  than  six  days  before  the  day  for 
which  notice  of  trial  has  been  gioen. 
Where  notice  qf  trial  had  been  given  for  the 
26th,  and  a  rule  for  a  special  jury  ob^ 
tained  by  the  defendant  on  the  igth  of  the 
same  month,  was  served  on  the  20th,  and 
on  the  24th  there  followed  a  service  of  the 
notice  to  strike  the  special  jury  on  the  2(Uh; 
Held,  that  the  plaintiff,  who  had  counter^ 
manded  the  notice  of  trial,  could  not  com- 
plain of  want  of  reasonable  promptitude 
on  the  defendant's  part. 
In  this  case  notice  of  trial  had  been  served 
on  the  18th  of  January  for  the  26th,  being  ^ 
second  sittings  in  the  present  tenn.    On  the 
19th  of  the  same  month  a  rule  for  a  special  jury 
was  obtained  bv  the  defendant,  and  a  copy 
served  personally  on  the  plaintiff's  attorney 
the  next  daj.    C5n  the  24th  a  notice  to  strike 
the  special  jury  was  served  in  the  same  manner, 
for  the  26th.    After  this  latter  service,  the 
plyntaff  countermanded  his  notice  of  trial  for 
the  26th,  so  as  to  aUow  of  the  cause  being  tried 
at  the  adjourned  sittings  after  the  present  term ; 
and  on  die  25th  the  plaintiff  obtained  a  rulis 
calling  upon  the  defendant  to  show  cause  whj 
the  nue  for  the  special  jury  should  not  be  dia> 
charged,  or  why  the  cause  should  not  be  tried 
at  tl^  adjourn^  sittings  after  this  term,  in  the 
order  in  which  it  was  entered,  by  a  special 
jury*  if  ^e  defendant  should  then  have  one  in 
attendance;   and  why,  in  default  thereof,  the 
cause  should  not  then  be  tried  by  a  common 
jury.  The  grounds  for  the  rule  were,  first,  that 
the  proceedings  to  obtain  the  special  jury  were 
not  in  accordance    with    the   rule  of  court, 
Hilary  Term,  1  Vict.,  rule  3,  which  declared 
that  where  notice  of  trial  had  been  given,  no 
rule  for  a  special  jpury  ^  is  to  be  granted,  un- 
less such  application  is  made  for  it  more  than 
six  days  '*  before  the  day  for  which  notice  of 
trial  has  been  given.    JMcondly,  that  tiie  de* 
iendant  had  iu>t  proesaded  to  strike  the  vgvaal 
jury  with  sajfifafint  pioiaptitude. 

tlmaby  now  showed  eauss  against  the  rule. 
The  proceedings  were  pejrfoctly  regular.  The 
rule  of  court  only  provided  that  the  rule  for  the 
special  jury  should  not  be  granted,  unless  the 
mpUeation  fbr  it  were  made  six  days  befojs 
me  day  appointed  for  trial,  and  here  the  appli- 
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StipifhrOomfii: 
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ciltum  bad  been  in  titne»  Mid  Uie  role  •ctoaHjr' 
gnmted.  Then,  if  regularly  obtained,  tbere 
waa  nothing  Uke  delay  or  want  of  promptitode 
on  the  part  of  the  defendant  in  the  proceedings. 
He  referred  to  Phelps  v.  JKet/y,  11  L.  J.  C.  JP. 
99, 1  DowL  N.  S.  601. 

Maynard,  in  support  of  the  rule.  The  pro- 
ceedings for  the  special  jury  were  not  in  ac- 
cordance with  the  rule  as  to  promptitude  laid 
down  in  Chmrek  ▼.  Harris,  2  Scott,  N.  S.  82. 
The  service  of  the  rule  for  the  special  jury,  as 
well  as  the  application,  should  nave  been  six 
davs  before  the  day  of  trial,  and  to  avoid  the 
delav  occasioned  to  the  plaintiff,  the  court 
ougnt  to  allow  of  the  alternative  prayed  for 
by  the  present  rule,  by  which  the  defendant 
wonld  De  compelled  to  try  at  the  adjourned 
sittings  after  term.  Bush  v«  Pring,  9  Dowl. 
181. 

WUUamSfJ.  Ought  vou  not  to  have  had 
the  courage  to  treat  tne  proceedings  as  a 
nnllity  ? 

Mojfnard.  We  preferred  having  the  direc- 
tion of  the  court,  and  to  permit  of  that  the 
notice  of  trial  was  countermanded. 

Mavk,  J.  I  think  the  rule  for  the  special 
Jury  must  be  maintained.  The  rule  of  court 
18  quite  dear.  It  speaks  of  not  granting  the 
rule  for  the  special  jury,  unless  the  application 
be  made  more  than  six  days  before  the  day  of 
trial.  Here  the  application  was  made  more 
than  six  days  before  the  day  for  which  notice 
of  trial  was  given.  I  agree  that,  having  ob- 
tained the  rule,  the  defendant  was  bound  to  use 
reasonable  promptitude  in  the  matter,,  and  I 
think  he  has  done  so.  It  was  imposiiMe  to 
get  the  special  jurv  by  the  original  day  of  trial, 
and  the  plaintiff  having  himself  enlarged  his 
notice  of  trial  to  a  future  sitting,  can  have  no 
ground  of  complaint 

CreisweU,  J.  I  think,  also,  the  rule  was 
regularly  obtained,  and  Ouruey  v.  Chtmey,  3 
DowL  k  Low.  T34,  is  an  authority  to  show  that 
there  was  nothing  irregular  in  the  service.  If 
any  prejudice  were  shown  to  occur  to  the  party 
against  whom  the  rule  was  obtained,  the  court 
might  be  induced  to  interfere,  but  in  the 
present  case  the  plaintiff,  acting  for  himself, 
nostpones  the  day  of  trial,  and  cannot,  there- 
fore, say  he  has  been  prejudiced.  On  the 
whole,  1  think  the  rule  for  the  epedal  jury 
must  take  its  course. 

IVilliams,  J.,  concurred. 

Rule  discharged. 

Caitrt  of  Orc^equfr. 
Vane  y.  Cobbold.    Jan.  U,  1848. 

RAILWAY  8HARBS.  —  RIGHT    OP   ALLOTTKB 
TO  RBCOVSR  DBP08IT8  WHBRB  FRAUD. 

Deposits  cannot  he  recovered  from  a  railway 
compamy  on  theyronnd  qffirand,  unless  the 
frond  is  prooed  to  have  been  committed  be- 
fore the  payment. 

This  waa  an  action  brought  by  an  allottee 
of  shares  in  the  Cambridge  and  Worcester 
Railway  Company,  to  recover  his  deposit,  on 


the  ground  of  fraud  by  die  directon.  Ibe 
prospectus  issued  by  them  stated  the  ibirei  it 
60,000;  35,000  only  were  allotted;  and  the 
letters  of  allotment  sUted  the  l6th  October  as 
the  last  dav  for  the  payment  of  deposits,  and 
in  case  of  aefault  the  allotment  was  to  be  voii 
On  that  day  the  plaintiff  (uud  his  deposit  opon 
the  shares  allotted  to  him.  The  whole  namber 
of  shares  upon  which  the  allotments  were  paid 
waa  18,160.  The  plaintiff  signed  the  deed, 
which  watf  in  the  usual  form,  and  was  My 
executed  and  sent  to  London.  The  pUiatiff 
having  been  nonsuited  at  the  trial, 

Martin  moved  to  set  aside  the  nonsuit,  and 
contended  that  the  case  came  within  the  role 
laid  down  by  Parke,  i).,  '*  that  the  concealment 
by  the  party  of  a  fact  known  to  him  to  be  mar 
terial,  was  the  same  as  if  he  should  hive  made 
a  false  representation."  That  the  keeping  back 
the  fact  that  only  18,160  had  paid  was  in  itself 
a  fiaud  against  the  party.  No  person  coald 
pay  after  the  16th  Oct.,  therefore,  on  the  iTth 
all  was  paid  that  could  be  pud.  The  directors 
then  should  have  said  that  the  scheme  bad 
failed,  because  the  whole  number  of  shares  had 
not  been  subscribed  for ;  and  in  that  case  the 
whole  of  the  expenses  fell  upon  the  p.-omoters. 
It  was  a  fraud  upon  the  plaintiff  to  allow  him 
to  execute  the  deed  and  suppress  the  fact  that 
not  one  third  had  subscribed.  The  doctrine  was 
laid  down  broadly  and  distinctiy  in  NocWIf  v. 
Crosby,  3  B.  &  C.  814.  He  also  referred  to 
fValstab  v.  Spottiswood,  15  M.  &  W.  501. 

Parke,  B.  If  you  seek  to  get  rid  of  the  deed 
by  fraud,  you  must  prove  a  fraud  before  the 
execution  of  the  deea,  so,  if  to  get  rid  of  the 
payment,  you  must  prove  the  fraud  to  hafe 
been  before  the  payment.  This  you  bare 
failed  to  do. 

Per  Cwrian^    Rule  refused. 


Canrt  of  ISaiitntptqr. 
In  re  Brodie,  Exparte  King.    Feb.  5, 184&. 

AMOUNT    OP     BOND     UNDER     1    &    2    VICT. 
C.  110.— PRACTICE. 

A  commissioner  to  whom  a  bond  is  ssbmttd 
under  the  I  ^2  Vict.  e.  \10,  will  not  entir 
into  an  inoestigation  as  to  the  natnnor 
validity  of  the  debt. 
When  the  sum  sworn  to  exceeds  2,000l.,  t^ 
bond  should  be  for  1,000/.  beyond  the  nm 
sworn  to,  but  a  bond  in  a  smaller  emoent 
may  be  entered  into  with  the  consent  qf  (ke 
debtor, 
Thb  assignees  of  Messrs.  Brodie,  who  aie 
bankrupts,  filed  an  affidavit   in  tiiis   cooit, 
under  the  1  &  a  Vict.  c.  1 10,  a.  8«  alleging  that 
Thomas  King  and  William  Bird  Brodie  (one 
of  the  bankrupts,  were  justlv  and  truly  in- 
debted to  the  bankrupts,  before  their  bank- 
ruptcy, in  the  sum  of  2,842/.  14a.  2d.,  for 
money  Imitand  advanced  by  the  bankrupts  lo 
William  Bird  Brodie  and  Thomaa  Kiag.  ^ 
their  requeat. 

Mr.  Rogers,  on  behalf  of  Thomaa  Kiaf,  oow 
appeared  to  submit  to  the  commiaaionera  bond 
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with  two  sureties,  conditioned  in  the  terms  re-* 
ooired  by  the  act.  He  suggested  that,  under 
tne  circumstances  apparent  on  the  face  of  the 
affidavit  filed  b^  the  assignees,  and  other  cir- 
cumstances which  he  was  prepared  to  prove, 
the  commissioner  ought  not  to  require  Mr. 
King  to  find  sureties  to  enter  into  a  bond  in  the 
fuJ]  amount  sworn  to  by  the  creditor.  It  ap- 
peared upon  the  affidavit  that  William  Bird 
orodie  was  at  once  plaintiff  and  defendant  in 
this  proceeding,  and  it  was  a  fact  capable  of 
easy  proof,  that  the  the  bankrupts,  at  the  time 
the  fiat  issued,  had  bank  notes  m  their  posses* 
sion  belonging  to  Mr.  King  to  the  amount  of 
1,100/.  Tliis  sum  of  1,100Z.  was  a  set-off 
which,  in  any  event,  should  be  deducted  from 
the  sum  claimed  by  the  assignees  from  Mr. 
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ir.  Commissioner  ChiUboum,  At  this  stage 
I  am  only  to  approve  or  disapprove  of  the  bond 
and  the  sureties.  If  there  be  any  objection  to 
the  debt  which  has  been  sworn  to,  the  objec- 
tion should  be  taken,  when  the  creditors  issue 
a  fiat  against  Mr.  King,  and  seek  to  make  him 
a  bankrupt. 

Mr.  Rogers  said,  that  by  the  words  of  the 
statute  the  trader  was  to  "  enter  into  a  bond  tn 
such  sum,  and  with  such  two  sufficient  sureties 
as  a  commissioner  of  the  Court  of  Bankruptcy 
shall  approve.  The  sum  therefore  was  in  the 
discretion  of  the  commissioner,  and  it  was  pro- 
posed in  this  case  to  satisfy  the  commissioner. 


tiiat  the  bond  ought  to  be  taken  in  a  npmiaal 
sum.  The  bond  snonld  be  a  reasonable  bond, 
not  a  bond  to  oppress  her  Majesty's  subjects'; 
and  to  enable  the  commissioner  to  ascertain 
whether  the  bond  was  reasonable  in  amount,  it 
was  necessary  to  consider  how  the  accounts 
stood  between  the  parties. 

Mr.  Commissioner  Qculbaum,  The  practice 
has  already  been,  to  take  the  sum  sworn  to  in 
the  affidavit  filed  by  the  creditor,  and  when,  as 
in  this  case,  the  sum  sworn  to  exceeds  2,0007.» 
the  bond  is  to  be  taken  in  1,000/.  additional. 
Here  the  sum  sworn  to  is  2,842/.  145.  2d.,  and 
the  bond  should  be  in  the  sum  of  3,842/.  14«.  2i» 
If  we  were  not  to  take  the  debt  at  the  sum 
sworn  to  by  the  creditor,  it  would  involve  the 
necessity  of  investigating  the  accounts  between 
the  parties  in  every  case,  which  would  obvi- 
ously be  a  most  inconvenient  and  objectionable 
course. 

It  was  then  intimated  to  the  commissioner 
that  the  assignees  of  the  bankrupts  were 
willing  to  take  a  bond  with  two  sureties  in  the 
sum  of  1,000/.,  instead  of  that  named  by  the 
commissioner. 

Mr.  Commissioner  Goulboum.  If  all  parties 
consent  that  the  bond  shall  be  taken  for  the 
sum  of  1,000/.,  but  not  otherwise,  I  shall  ap- 
prove of  a  liond  for  that  sum.  Consensus  toiUi 
errorem  is  an  establiahed  maxim  in  every  court. 

The  bond  was  then  taken  in  the  sum  of 
1,000/.,  as  agreed  to. 


ANALYTICAL  DIGEST  OP  CASES. 

RKFORTBD  IN  ALL  THB  COURTS. 


Cfommoit  ZaiD  CDotttt0. 

GROUNDS  OF  ACTION  AND  PRIN» 
CIPLES. 

[Continued  from  the  First  Part  of  this  Section 
of  the  Digest,  p.  396,  anteJ] 

FRAUDS,  STATUTK  OP. 

What  a  sufident  consideraHon*  —  Indorse' 
ment  am  memorandum. — A.  contracted  to  pur- 
chase of  B.  the  good- will,  &c.,  of  a  public- 
house.  On  the  back  of  the  agreement  was  the 
following  memorandum,  written,  and  signed 
br  C,  after  the  execution  of  the  agreement  by 
A.  and  B. : — **  I  hereby  undertake  that  my 
dsogiiter,  B,,  shall  perform  aD  the  covenants 
and  conditions  named  in  the  annexed  agree- 
ment, and  hold  and  consider  myself  responsible 
for  her."  The  whole  was  described  by  the 
vitneM  as  having  been  one  entire  transaction. 
In  an  action  against  C.  to  recover  back  the  de- 
posit, on  the  purchase  going  off  by  the  default 
of  the  vendor:  Held,  Stmt  the  agreement  and 
looked  at  together  for 
_  out  a  considerstioB  for 
proonse.  Coldktm  t.  Skamler, 
9  C.  B.  319. 


«i  mm  venoor :  neta,  to 
iadosvement  might  be  ] 
^m  porpose  of  making 
^  MsodsnTs  nroonse. 


INTBRPLBADBR. 

See  Sheriff* 

LANDLORD  AND  TBNANT. 

Ye&rly  ienmimf, — A  tenancy  from  year  to 
year  so  long  as  both  parties  please  is  delsr* 
ninable  attibe  end  of  the  first  as  well  as  of  anjr 
subsequent  year,  ttnlsss,  in  creating  sucn 
tenancy,  the  parties  use  words  showing  that 
they  contemplate  a  tenancy  for  two  years  at 
least. 

Therefore,  where  a  tenant,  at  the  ezpiratton 
of  a  term  of  years,  held  over,  and  the  landlcvd 
received  rent  from  him :  Held,  that  the  landlord 
might,  by  a  half-year's  notice,  require  him  to 
quit  at  the  end  of  the  first  year  after  the  term  of 
years  had  expired.  Doea.Ckarkev.8maru^, 
7  a  B.  957. 
Case  cited  in  the  jadgmeat :  Bbhop  v.  Howsid» 
S  B.  &  C.  100. 

And  see  Lease  j  Use  and  OeeupaiwnM 

LBA8B. 

ResmvaHon  of  righi  pf  upor/twy,— -Byyc/Wefc  > 
-^jlVfe  tporrsii^ln  trespass  for  brsaxinjjf  and 
Atering  the  ek>ses  of  A,,  (the  plaintiff,)  it  ^ 
pleaded  that  B.,  (the  defendant,)  bemg     ' 
m  Use  of  the  closes,  snd  of  the  msnor  of  M* 


J 
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AnalffHcal  JXg^  (fVastf:  C&mm  LiM  CfMU. 


doiM  to  C.  for  9d  yean;  a&d  dist  feftermrds 
\y  indentore  mad«  between  B.  of  the  one  pnt, 
«id  C.  of  the  other  part,  C.  graated  to  the  de- 
ftndant  the  sole  ana  ezclosive  right  to  purstte, 
IdDL  and  take  all  kinds  of  warren  at  anytime 
dniing  the  term  in  and  upon  the  cloBes,  to- 

Stther  with  free  libei^  to  enter  the  doaes,  and 
erein  to  pursue,  kilt  stake  the  birdt  of  war- 
xen  in  and  upon  the  same,  at  any  time,  at  Ida 
Ibee  will  and  pleasure ;  and  so  juatified  entering 
upon  the  closes  for  die  purposes  of  porsning 
therein  birds  of  warren.    A.  craved  oyer  of  the 
indenture,  and  demurred  to  the  plea.    Uto  fai« 
denture  appeared  to  be  a  demise  of  t&e  cloMs 
B.  to  C.,  *' except,  and  always  reserved  dUl 
that  demise  unto  B.,  &c.,  aU  timber,  treea, 
,    Src.«  and  also  except  and  itserviuf^  all  roya21fie# 
\     whatsoever  to  the  premisea  belonging  or  m  aaiy 

wise  app>ertuninff.'' 
\ .      Semble^  that  this  clause  created  an  exeention 
or  reservation^  and  was  not  properly  pleadable 
aaa^nnU. 

But  keld^ihsit  atan  events,  it  did  not  ammmt 
to  a  grant  by  C.  of  a  libertyto  JB.  to  enter  upon 
the  closes  for  the  purpose  of  punnxing,  kUhng, 
and  taking  birds  of  warren*  PanneU  v.  MtU, 
3  a  B.  625. 

See  Btn^artt  p.  396,  mt^ 

LiFS  AaatriuifaB. 

Construction  <^ eonditkm  ai  to^gmciek'^ty 
the  as8W€d,-^A*  effected  a  policy  on  his  own 
life,  subject,  amongst  others,  to  the  following 
conditions:— That  the  poKey  shooU  becooa 
void,  if  the  assured  should  die  on  the  high  seaa, 
or  should  go  beyond  the  limila  of  Eiuapt,  or 
enter  the  inilitaiy  or  naval  service,  except  with 
^  the  permission  of  the  assurers;  and  that 
'^  evcoy  policy  effected  by  a  person  on  his  or 
her  own  life  should  be  void,  if  such  person 
should  commit  suicide,  or  die  by  duelling,  or 
the  hands  of  justice" 

A.  died  in  consey encwof  having  vdliaMrily, 
Md  for  the  pvraoM  of  killing  himBelf»  taken 
«iilphiiric  acid»  bat  under  dveaaaataacas  loid- 
te  to  show  that  he  was  at  the  time  of  vosomid 
■Bid.  In  ao  action  by  the  adninistratRxoC^. 
•pon  the  poliey .  tkm  «leimda&ts  pleaded  thnt«l. 
dSU  eommt^  MiMe,  whereby  the  policy  beouoe 
void;  and  at  the  trad  the  judge  diMded  the 
jin7»  ''that»  in  order  to  iiiid  the  issue  for  the 
defeiidanss,  it  was  meessary  that  they,  ithe  jwy, 
ihoiild  be  aatisfied  that  i.  d&sd  by  hk  own 


isry  aet,MiVr  afcen  abieio  distmguisk  bs^ 
right  md  Wfwsy*  and  to  nfprncinis  /fta 
nature  and  quality  qf  the  act  thailimaadainiy, 
ma$  tabs  a  retfoneibkmorid  agent  i  thatthe 
burthen  of  proo(  aa  to  his  digwg  by  his  own 
voluntary  ac^  was  on  the  defendants;  but* 
that  being  established,  the  jury  must  assume 
that  he  was  of  saoe  miBd,  and  a  lesponaible 
'  rsbiPWMpear 


te~  thift  the  IMBM  ai 

sH  aton  ai  votanttfy 

luR  if  / 


vehmtari^  killed  hhnstf,  ft  was  ittmattritl 
whedier  he  was  or  was  not  at  the  time  a  ia- 
sponsible  moral  agent,  (d(MaiKiaifi5«r,  Potiodk, 
C.B.,  and  Wijfktmm,h)  O^r.Sdmk,^ 
aB.,437. 
Chat  cited  in  the  judgment  i  BomditU  r.  Ru- 
ler, 5  ML.  &  G.6S9 f  58eott,  N.  R.  418. 

LOfrtBUY. 

Mmey  had  and  tieamed,'^ Privity  hOaem 
pkantif  and  drfendant.-'-lkieadmx  ««b  tlifl 
treasurer  of  a  Dei^  lottery,  and  xeoeind  ibe 
mbscriptions.  Tickets,  marked  with  ibe 
names  of  horses  entered  to  run  for  the  Derby 
stidces,  vresre  issued  to  die  eubscriben ;  atrf  it 
was  understood  thift  Ikte  holder  of  a  tkkt 
bearing  the  imme  of  a  winmsg  hone  troaki 
receive  a  prize  in  money.  Defendant  reedvsd 
B&,  for  each  ticket,  and  was  to  pay  the  pmes. 
The  holder  of  a  ticket  purchaacd  of  defeodait 
sold  it  to  plaintifll  There  was  no  wtitten  coa- 
ttnct  between  any  of  the  parties,  and  ^  piity 
who  bottght  of  defendasit  snbecribed  at  for 
himself.  The  horse  named  on  p]aiiitiff*>  ticbt 
won. 

Held,  Uiat  the  plaintiff  eemld  not  ncom  the 
amount  of  the  prise  fnm  defendant^  liMre 
being  no  privity  between  them.  Jmat  v. 
Carter,  8  ft.  B.  154. 

UAARISO  WOMXK. 

See  CAeea  in  Action  p.  SOB,  antej  Pcwr  ^ 
Appointment. 

MINING  COMPANY. 

Lidbikty  qf  anemiher  on  bills  of  exchange  ae- 
cepted  by  mine  agent, — By  the  deed  of  associa- 
tion of  a  fflinibg  company,  it  was  provided, 
that  the  afl^airs  of  the  company  should  be 
managed  by  a  committee  of  seven  shareholden, 
called  managing  directors  i  and  they  were  em- 
powered at  their  meetings  to  vote  by  proxy; 
and  JB.  was  appointed  mc  resident  Erector  or 
manager,  to  supenntend  the  mine  and  the  local 
concerns  thereof,  hire  workmen,  provide  ma- 
chinery, dEC,  but  subject  to  the  hutrodioai  he 
might  from  time  to  time  receive  ftom  tbe 
managing  directors,  to  whom  he  was  to 
transmit  monthly  aceoonts  of  die  ore  raised, 
wages  paid,  &c.,  and  a  full  atatement  of  all 
debts  and  liabilities  due  from  thecompaay; 
widi  a  proviso,  ihat  he  shoidd  not  expead  or 
engage  the  credit  of  the  company  for  any  earn 
exceeding  50/.  in  any  one  month,  without  tbe 
express  authority  in  writing  of  thite  of  the 
managing  directors  :  HeUd,  toat  this  deed  did 
not  authorise  B.  to  draw  or  accept  bills  of  ex- 
change in  the  name  of  the  «ompany»  even  for 
neceesary  purposes  of  the  min^  without  tbe 
OKpress  authority  of  the  managing  director! : 
Held,  alaoy  that  a  managing  director*  ^>o  ass 
represented  at  a  meeting  of  (firectors  bv  |insf  > 
was  not  bound  by  a  resolution  of  the  oirscton 
ptesent  at  such  nseetim,  authoriaing  the  ren- 
dent  director  to  accept  bills  lor  theeontpaay. 
Broiofi  ▼.  Jysrs  16  St.  d(  W»  dS2. 


See  RaUmay  Campamy,  1. 
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PATSMT. 

1.  Construction,  —  Novelty  of  invention,  — i 
Where  letters  patentwere  granted  for  improre- 
BienlB  in  tpparaluB  fortiieinamfiEuAnre  of  cer- 
tain diemicat  8ub8traow,«n«ltlie  jtuyfrandttet 
tiwifinratiii  wm  not  nowr,  Imt  that  the  paten- 
tee's mode  of  constnieliBg  the  parts  of  ttw  ap- 
pantOBiiris  wm,  die  eourt  directed  the  veniict 
to  be  enteied  for  tile  defendant,  upon  an  iuae 
takrovpanthanovehyofthetBTentioB.  Qambie 
r.  Kwrtz,  3  C.  B.  4S&. 

2.  A  patent  is  not  avoided  by  an 
to  troiteee  for  the  benefit  of  the  creditors  of 
tiw  patentee,  exoeeding  12  ia  nuaiber.  M'Aifine 
n  iflBM^nall,  3  C.  B.  496v 

POWER  OP  APPOINTMENT, 

JSxercite  of, by  mfeme  covert, — il.,  being  seised 
of  copyhold  lands,  in  contemplation  of  her  mar- 
riage with  B.,  surrendened  the  same,  to  the  in- 
tent that  the  lord  might  re-giant  Uie  same  to 
the  use  of  A,  until  the  solemnization  of  the 
marriage ;  and  from  and  after  the  marriage,  to 
the  use  of  B*  for  life ;  and,  after  his  decease  to 
jL  and  her  assigns  for  life ;  and  after  her  de- 
cease, to  the  use  of  such  ddld  or  children  of 
the  body  o£A.  by  B,  to  be  begotten,  and  for  such 
estate,  «c.  charged  with  any  sum  or  sums  for 
any  otiier  of  their  children,  as  A,  should  b^  deed 
or  win  limit,  devise,  or  appoint,  &c.,  and  in  de- 
fault of  appointment,  to  the  use  of  all  the 
chiklren  of  the  marriage,  in  eaual  shares ;  and 
in  defisult  or  failure  of  sach  children,  then,  from 
and  after  the  decease  of  B.,  to  the  use  of  A., 
her  keirs  and  assigns  for  ever. 

The  marriage  took  place,  and  two  sons  hav- 
ing been  bom.  A,,  by  a  wUl,  referring  to  the 
power,  gave,  devised,  and  apuointed  the  pre- 
mises to  her  eldest  son  C,  his  neirs  and  assigns 
kar  evtr,  from  and  after  the  decease  of  B.,  upon 
condition  that  he  should  nay  to  his  brother  D., 
die  second  son,  2002.,  witoin  one  year  after  the 
decease  of  B.,  or  on  I),  attaining  the  age  of  21. 
The  will  then  proceeded: — ''But  in  case  it 
ihoald  himpen  that  neither  of  my  sons  afore- 
laid  aludl  be  living  at  the  decease  of  B,,  then 
I  do  give,  devise,  and  appoint  the  said  copyhold, 
measnage,  &c  unto  JS.,  (the  father  of  B,),  his 
hon  and  assigns,"  in  trust  for  sale. 

Sobae^enUy  to  the  date  of  the  will,  there 
were  four  other  children  bom  of  the  marriage. 
A.  died  without  altering  her  wilL  C.  and  J), 
died  before  their  &ther,  B. 

Held,  that  the  appointment  of  A.  was  not 
void,  by  reason  of  its  having  been  made  by  her 
during  coverture,  notwithstanding  the  original 
snrrender  contained  no  express  dispensation 
indi  the  disability  arising  from  coverture. 

But,  held,  that  the  appointment  was  void*  by 
reason  of  the  subsequent  limitation  to  E,,  the 
grandfather,  for  that  the  estate  or  interest 
given  to  C,  the  son,  by  the  former  part  of  the 
win,  was  not  less  8iifa$Mtta  be  defeated  m  con- 
myiasg  it  ofihe  gift  ow  bting  to  a  peraoa  in* 
eapsbis  of  tekiDg^  than  if  k  bad  been  to  a  per- 
ssn^vbD  was  pfspeik  an  objeot  of  the  posror. 
Dtm^i.  BUmffiddw.  M$9e^  8  C.  B.  fiS7. 

q^aa  ■itii  in  itojailfaan  Doe4.glisholsBn-v> 
Wslldrd,lSAd.&E.61. 


pftOHiBMnrv  ifon. 
Indorsee.^Natiee  qf  dishonour, — ^In  an  action 
by  indorsee  against  indorser  of  a  promissoty 
note,  the  declaratian  aUeged,  that  neither  afm 
time  when  the  note  was  made,  nor  afterwards, 
and  before  it  became  due,  nor  when  it  became 
due,  and  on  presentment  fbr  payment,  had  ihe 
maker  or  the  payee  any  eflBects  of  the  defendtfiit 
in  his  hands ;  nor  was  there  any  consideration 
or  value  for  tiie  making  of  the  note,  or  for  the 
payment  thereof,  or  for  tiie  indorsement  by  the 
payee  to  the  defendant ;  and  that  the  defendant 
nad  not  sustained  any  damage  by  reason  of  tm 
not  having  had  notice  of  the  non-payment  of 
the  note :  Held,  bad  on  special  demurrer,  as  it 
was  inconsistent  with  the  averments  in  the  de- 
claration that  the  note  might  have  been  in- 
dorsed by  the  defendaxttfortiie  accommodation 
of  a  prior  party  or  some  third  person,  in  which 
case  the  defendant  would  be  entitied  to  notice 
of  dishonour.    Carter  v.  Flower,  4  D.  &  L.  529* 
Cases    cited  in   the  judgment  :   Bickerdike  r. 
BoUman,  1  T.  R.  712  ;  Cory  v.  Scott,  S  B.  &  A. 
6J« ;  Legge  v.  Thorpe,  1«  Esst,  171  ;  Fitt- 
gerald  ▼.  Willhms,  6  fiing.  N.  C.  68  ;  KembU 
V.   Mills,  1  M.  &  G.  757 ;  Exparte   Heath,  t 
Rose,  141;  Wilkes  v.  Jaoka,  1  Peaks,  SOS:; 
NorcoB  ▼.  Piokeriiig,  8  B.  6c  C.  610 ;  CSDrnay  v. 
De  Costa,  1  Esp.  301. 

RAILWAY  OOMPAKT. 

1.  Negligence. — Aceidentai  fire.-^ln  a  case 
against  a  railway  company,  for  so  negligently 
managing  and  conducting  an  engine,  that  cer- 
tain premises  of  the  plaintiff,  adjoining  the 
line,  were  destroyed  by  fire  emitted  from  the 
engine,  evidence  is  admissible  for  the  purpose 
of  showing  that  other  engines  belonging  to  tiie 
company,  upon  other  occasions,  in  passing 
along  the  line,  threw  sparks  or  ignited  matter 
to  a  sufficient  distance  to  reach  the  building  in 
question,  without  showing  the  precise  circum- 
stances under  which  this  occurred. 

The  fact  of  premises  being  fired  by  sparks 
emitted  from  a  passing  enmne,  is  primd  facie 
evidence  of  negligence  on  tiie  part  of  the  com- 
pany, rendering  it  incumbent  on  them  to  show 
tlutt  some  precautions  had  been  adopted  by 
them,  reasonably  calculated  to  prevent  such 
accidents.  Piggot  v.  Eastern  Counties  Railway 
Company,  3  C.  B.  229. 
Cases  cited  in  the  judgment:  Mitchil  v.  Aleatme, 

1  Vent.  t95i  Bajntioe  ▼.  Sharp,  1  Lutw.  90  ; 

Smith  V.  Pebh,  t  Bin,  l:f64;   Beaulieu  v. 

Fioglam,  P.  f  H.  4,  ib.  I8,iyl  5 ;  2  a  B.  889. 

2.  Sale  of  skares.-^A  contrax^  for  the  sale 
of  "  shares  *'  in  a  projected  railway  is  not  within 
the  Statute  of  Frauds. 

Such  a  contract  is  satisfied  by  a  tender  of  a 
"  letter  of  allotment,"  where  from  the  circum- 
stances it  may  be  ii^erred  that  the  parties  dealt 
upon  the  footing  of  such  document  bei^g 
equivalent  to  scrip ;  and,  conscquentiy,  there 
may  be  a  complete  breaoh  of  such  a  contract 
before  the  actual  existence  of  any  "  script'  qt 
^shares,"  properly  so  oalled.  Ten^^  r. 
Kilner,  3  C.  B.  249. 

3.  8aleqfskares,'^HM,ihsX  the  vendee  of 
duuras  in  a  projected  ndlwny,  under  a  contract^ 
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to  be  completed  at  a  fiiture  day«  may  recover 
aa  damagea  for  the  non-deliTery,  the  difierenee 
between  the  price  agreed  on  and  the  market 
mice  of  the  day  on  which  the  sale  should  have 
been  completed ;  but  that  he  ia  not  entitled  to 
damages  m  respect  of  a  farther  adrance  of 
price  taking  place  afterwards  at  the  time  of  the 
actual  issuing  of  the  scrip.  Temptit  ▼.  Kilner, 
3  C.  B.  253.  '    - 

4.  Differences  on  re-sale  qf  sharee. — A,,  a 
share-broker,  on  the  98th  of  July^  1845,  con< 
tracted  to  seU  to  B,  certain  raUway  shares  be- 
longing to  C,  The  scrip  having  been  sent  to  the 
company's  office  for  registration,  and  A,  being 
consequently  unable  to  deliver  the  shares,  B,, 
on  the  23rd  of  September,  purchased  other 
shares  at  an  advanced  price,  and  dumed  the 
difierenee  from  A.  A.  accordingly  paid  him 
the  amount,  after  notice  from  C  not  to  do  so— 
one  of  the  rules  of  the  Hull  Stock  Ezchauffe, 
of  which  A.  and  B,  were  both  members,  ae- 
claring  brokers  to  be  personally  responsible 
for  the  fulfilment  of  their  respective  contracts 
with  each  other-^and  claimea  to  be  recouped 
the  same  by  C,  as  money  paid  to  his  use.  The 
price  of  the  shares  had  not  been  offered  to  C, 
nor  had  any  transfer  been  tendered  to  him  for 
execution :  Held,  that  the  action  was  not  nudn* 
tainable. 

And  held,  that  a  letter  from  C.  to  J.,  requir- 
ing all  further  communications  to  be  addressed 
to  his  solicitors,  did  not  dispense  with  the  ne- 
teasity  of  such  tender.  Bawlhy  v.  Bell,  3  C.  B. 
284. 

Csae  cited  in  the  judgment :    Stepbean   r.  De 
Medina,  4  Q.B.4«f. 

REPLBVIN. 

See  County  Court,  p.  399,  ante. 

RESTRAINT  OP  TRADS. 

DwitfbiUtM  of  covenant.-^Bj  deed,  reciting 
that  A,  and  jB.  carried  on  business  as  perfumers 
m  partnership,  and  that  it  had  been  agreed  be- 
tween them  that  B.,  in  consideration  of  2,100/., 
should  assign  to  J.  his  moiety  of  the  good  will, 
stock  in  tn^e^  &c.,  of  the  co-partnership,  B., 
in  consideration  thereof,  covenanted  that  he 
would  not,  during  his  life,  carry  on  the  trade 
of  a  perfumer  within  the  cities  of  London  and 
'Westminster,  or  within  the  distance  of  600 
f  miles  from  the  same  respectively ;  and  for  the 
observance  of  the  covenant,  he  bound  himself 
to  il.,  his  executors,  &c.>  in  the  sum  of  5,000/., 
by  way  of  liauidated  demises,  and  not  of 
penalty:  Held,  in  the  Exchequer  Chamber, 
(affirming  the  judgment  of  the  Court  of  Ex- 
chequer,) that  this  covenant  was  divisible,  and 
was  good  so  far  as  it  related  to  the  cities  of 
London  and  Westminster,  though  void  as  to 
the  600  miles;  that  a  breach,  that  B.  carried 
on  the  trade  in  the  city  of  London,  was  good ; 
and  that  A,  was  entitled  to  recover,  in  respect 
of  such  breach,  the  whole  sum  of  5,000/. 

Qtun-e,  whether  a  bill  of  exceptions  lies  for 

misdirection  of  a  Judge  on  the  execution  of  a 

irrit  of  inquiry.    Price  v.  Qreen,  l6  M.  &  W. 

346. 

Caste  cited  in  the  jndgmeot :  HiUea  r.  May,  11 


M. &  W.  633 ;  Cbeeman  v.Ntiabj,  S 8tr.739i 
2  Ld.  Rsym.  1456 ;  1  Bro.  P.  C.254. 

REWARD. 

Dieoovery  and  conaietion  of  a  fek/iwBi^ 
etoration  qf  «to/ai  srqpsrty.— The  defoidaiit, 
who  had  been  robbed  of  jewellery,  pab&hed 
an  advertisement,  headed  "  30/.  reirard,"  de- 
scribing the  articles  stolen,  and  condadiog 
thus:— ''The  above  sum  will  be  psid  bjrthe 


adjutant  of  the  41at  regiment,  on  reooemf  cf 
the  property,  and  eomnction  of  the  o  feeder,  or 


in  proportion  to  the  amount  i 

A,,  a  soldier,  on  the  10th  of  June,  infonaed 
hia  sergeant  that  B,  had  admitted  to  lum  that 
he  was  the  party  who  had  committed  the 
robbery,  and  the  sergeant  gave  informstioD  it 
the  police-station.  On  the  14th,  the  plaintiff, 
a  police  constable,  learning  from  one  C.  that 
B.  was  to  be  met  with  at  a  certain  place,  went 
there  and  apprehended  him.  The  plaintiff,  by 
his  activity  and  perseverance,  afterwarda  suc- 
ceeded in  tracing  and  recovering  nesrif  the 
whole  of  the  property,  and  in  prociirin| 
evidence  to  convict  B. :  HM,  that  die  plaintiff 
was  not,  but  (per  Tindal,  C.  J.,  and  CrttsweU, 
J.)  that  A.  was,  the  party  entitled  to  the  re- 
ward.    Thatcher  v.  England,  3  C.  B.  254. 

Case  cited  in  thtfjadgment:  LancuMrr.Wtlib, 
4M.&W.16. 

8SLECT  VBBTRT. 

Cuitomfor  election  of  cAicrcMwrrAM.— From 
the  year  1684,  (the  earliest  period  of  which  any 
records  could  be  found,)  the  parish  of  S.  W., 
in  the  city  of  London,  had  been  goremed  by  a 
select  vestry,  composed  of  the  rector  aad 
I  churchwardens,  andthoae  inhabitants  who  had 
served  the  office  of  churchwardens,  or  pud  a 
fine  for  not  serving,  down  to  the  year  1734, 
(except  in  two  or  three  instances,  and  betweo 
1667  and  1673,  when  Uie  affaurs  of  the  paiiih 
were  deranged  by  the  great  fire  of  London,) 
the  course  bad  been  for  the  select  vestry  an- 
nually to  choose,  from  among  the  pariahionas 
at  large,  one  person  to  act  as  jumor  chnrch* 
warden,  who  at  the  end  of  the  year  succeeded 
to  the  office  of  senior  churchwarden.  From 
1734  to  1775,  no  recorda  of  the  parish  cooldbe 
found.  And  from  177S  to  1834,  the  aaine 
course  had  been  pursued,  except  in  to  in- 
stances. The  number  of  persons  compooog 
the  vestry  on  these  occasions  varied,  somstixnei 
as  many  as  16  being  present,  sometioies  ob^ 
three.  Upon  a  special  case,  leaving  it  to  the 
court  to  draw  inferences  from  the  facts,  aa  the 
jury  would  be  warranted  in  drawing. 

Held,  that  a  repeated  re-election  of  the  nne 
person  to  the  oflSce  of  senior  churchwarden, 
without  any  necessity  for  so  doing,  wsa  in  tU* 
lation  of  the  custom,  and  consequently  toN' 
Gibhe  v.  Flight,  3  C.  B.  581. 

8HRRIPP. 

Ki^  mnder  Interpleader  ^«'-"'*'f*5J 
prvMMes  of  a  fAMjNrfy.— Goods  seiied  b^tte 
sheriff  under  a  /.fa.  against  il.,  o"^  <;  ^ 
Court  of  Bxchequer,  mn  daioed  by  »f^ 
wliom  they  wen  reatorad  npon  lli» ' 


AtitUgtkdl  Oiffeti  <(f  Ca$m  i  Common  Lmt  Omris. 
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I  ^  ment  of  ber  right  upon  an  mmu  directed^atthe 

' '  theriflfs  instance,  under  the  Interpleader  Act. 

B,  aftenrards  brought  ireipa$s   againBt   the 

iben£^/«r  hreakiag  and  entering  her  Jboiwe,  on 

theoccaaionoftheeeixare.  Tms  court  refused 

'  to  stay  the  proceedings,  holding  the  relief  and 

I  protection  afforded  to  the  sheriff  by  the  1  &  2 

W.  4,  c.  68,  8.  6,  to  be  confined  to  disputed 

claims  to  the  good^  seised,  or  to  their  proceeds. 

And,  eembU,  that  if  the  proceedings  in  this 

court  were   a  yiolation   of  the   interpleader 

order,  the  application  for  relief  should  have 

been  made  to  the  court  in  which  the  inter- 

ploukr  took  place.    HoUier  y.  Lanrie,  3  C.  B. 

334. 

Case  eited  in  the  jodgmeat :  Ltwrenoe  v.  Mat- 

Uisws,  5  Dowl.  P.  C.  149. 

8HIP-BR0KBR. 

Commiesion  for  procuring  execution  qf 
eharier^party, — Custqm  of  trade. — ^The  actual 
eaminff  of  freight  under  a  charter-partv  is  not 
a  coomtion  precedent  to  the  right  of  toe  ship- 
broker  to  his  commission  for  procuring  the 
execution  of  the  charter. 

if.,  a  ship-broker,  procured  a  charter-party 
to  be  made  oetween  B.,  a  ship-owner,  and  C, 
under  which  the  owner  contracted  to  bring 
home  a  cargo  of  guano,  and  the  merchant 
agreed  to  pay  freight  at  the  rate  of  4/.  15«.  per 
ton,  to  be  r^lucea  to  4/.  12s.  6e?.  if  the  ship  did 
not  arrire  off  Cork  or  Fahnouth  on  or  before  a 
given  dsy.  There  was  no  express  engagement 
on  the  part  of  C.  to  ship  a  cargo :  nettly  that 
A,  was  entitled  to  recover  from  B.,  upon  a 
quantum  meruit,  for  his  work  and  labour  ia 
procuring  the  charter  to  be  executed,  without 
showing  the  arrival  of  the  vessel  on  or  before 
the  day  mentioned,  and  notwithstandiuff  only  a 
verv  small  quantity  of  guano  had  been  shipped, 
ana  a  small  amount  of  freight  actually  earned ; 
that  the  amount  of  compensation  due  to  him 
was  a  question  for  the  jury;  and  that,  in  esti- 
mating such  compensation,  they  were  properly 
guidea  by  evidence  of  what  was  customary  in 
similar  cases.    HUl  v.  KitcHng,  3  C.  B.  299. 

Caaecited  in  the  judgment :  Devaux  v.  L*An8on, 
5N.  C.619;  7  Scott,  507. 

BURSTY. 

JVCsase  til  a  joint  and  several  covenant  for 
pmjfment  of  an  annuity, — A  release  to  one  of 
two  sureties  who  entered  into  a  joint  and 
sereral  covenant  to  pay  an  annuity,  in  default 
of  payment  by  the  grantor,  was  accompanied 
by  a  proviso,  that  such  release  should  not  pre- 
judice the  right  of  the  grantee  to  enforce  its 
psiyment  against  the  grantor  and  the  other 
sairety,  or  either  of  them :  Held,  that  the  pro- 
viso restrained  the  operation  of  ihe  release,  and 
tbat  the  liability  of  the  co-surety  was  not 
mfiected  by  such  release.  Thon^son  v.  Lack, 
3  C.  B.  540. 

Cases  eited  in  the  jadgment:  Solly  r.  Forbes,  < 
Bro.a,  B.  38;  Experts  Gifford,  eVes.jun, 
805. 

TITBBS. 

1.  P^mer  qf  eommiiwmert  to  settle  dispute 


as  to  boundaries, — Agreement  for  rent^ekarge*'^ 
Statute  6  &  7  W.  4,  e.  71>  s.  45,  empowering 
the  Tithe  Commissioners  to  decide  any  question 
touching  the  "boundary  of  any  lands,"  doe« 
not  authorise  them  to  settle,  by  their  award,  a- 
dispute  as  to  the  boundary  of  parishes. 

Nor  can  they  do  this  unaer  the  power  granted 
by  statute  T  W.  4,  and  1  Vict.  c.  69,  s.  2,  even 
at  the  request  of  two-thirds  in  value  of  the 
land-owners,  if  the  boundary  of  the  parish  be 
also  a  boundary  between  counties.  For  by 
Stat.  2  &  3  Vict  c.  62,  s.  37,  this  and  the  two 
prior  acts  are  incorporated;  and  sect.  34  of 
Stat.  2  k  3  Vict  c.  62,  forbids  the  commission* 
ers  to  adjudicate  on  a  boundary  which  divide* 
counties  as  well  as  parishes. 

If  the  commissioners  are  proceeding  to  adju- 
dicate on  such  a  boundary:  Quesre,  whether 
prohibition  lies. 

But  the  court,  in  such  case,  made  a  rule  ab* 
solute  for  a  prohibition,  the  commissionerr 
showing  cause  and  making  nb  objection  on  tint 
ground. 

Qiuere,  whether  a  parochial  agreement  for  a 
continuation  rent-charge  can  legally  be  made 
and  confirmed,  under  stat.^6  &  7  W .  4,  e.  71$ 
ss.  17,  27,  &c.,  while  a  dispute  exists  as  to  the 
boundary  of  the  parish,  in  re  the  Ystradgum^ 
lais  Tithe  Commutation,  8  Q.  B.  32. 

2.  Certiorari  to  tiring  up  commissioner^ 
awards  Form  qf  award — Power  of  commis^ 
sioners.—To  a  motion  for  certiorari  to  bring  up 
the  award  of  an  assistant  tithe  commissioner, 
it  is  no  answer  that  the  award  is  already  in 
court  under  certiorari,  obtained  by  another 
party. 

Statute  6  &  7  W.  4,  c.  71»  8.  95,  took  away 
certiorari  in  the  case  of  orders  and  adjudicap* 
tions  made  by  the  tithe  commissioners  under 
that  act.  Stat.  7  W.  4,  and  1  Vict  c.  69,  s.  2, 
empowers  commissioners  to  settie  parish  boun- 
daries; and  sect.  3  gives  a  certiorari  to  any 
person  interested  in  the  judgment  respecting 
the  said  boundaries,  who  shaU  be  dissatisfied 
therewith,  and  enacts,  that,  no  removal  of  such 
judgment  under  the  writ,  the  decision  of  the 
court  thereon  shall  be  final  and  conclusive  as 
to  the  boundaries :  Held,  that  on  the  certiorari 
thus  restored,  the  court  was  authorised  to  con- 
sider, not  only  the  merits  of  the  decision  as  to 
boundary,  but  all  questions  usually  discussed 
on  certiorari. 

The  award  of  an  assistant  tithe  commissioner 
employed  to  settle  the  boundaries  of  a  town- 
ship on  request  of  the  landowners,  under  stat. 
7  W.  4,  and  1  Vict.  c.  96,  s.  2,  was  quashed 
on  certiorari,  as  not  sufficienUy  showing  juris- 
diction : 

1 .  Because  it  did  not  state  the  district  to  be 
one  of  which  the  tithes  were  "  to  be  com- 
muted." 

2.  Because  it  stated  the  request  to  have  been 
signed,  not  *'  at  a  parochial  meeting  called  for 
that  purpose,"  "  according  to  the  jurisdietiom 
qf''  Stat.  6  &  7  W.  4,  c.  71,  s.  17,  (referred  to  by 
Stat.  7  W.  4,  and  1  Vict.  c.  69,  s.  2),  but  only 
"  at  a  meeting  called  for  that  purpose."  In  stal* 
2  &  3  Vict.  c.  6^,  s.  34,  (giving  the  oommii- 


(<»«|»li<iirfi  Dtowt  tf  Caaeiu  <kmmukIm»CmmU^ 


to.  mautam  M 
or  Mi  onft  Mw  bouaduiM,)  the  pramm  "  l^bat 
iifltJikiDguithi«iHrQidaon''  ahalL  extend  to  mv 
hoiiodary  line  of  a  CQWBty»  or  of  a  cof»yhola 
i«th(Hit  the  cooeent  ofthftlovd,  applH^ooly  Uk 
the  eoactmeDt  in  the  same  dauee.  And  aecL 
37  of  Stat.  2  &  3  Vict.  c.  63,  which  incorponles 
it^n^  Btat.  7  W.  4».aiid  1  Vict  c.  69,  doei  not 
abiidise  the  power  giir€n  l^  sect.  2  of  the  prior 
aol. 

Therefore^  in  a  case  mder  stat.  7  W.  4,  and 
l.\xL  c.  69,  8.  2»  tfaa  commissioners  may  as* 
caitaiB  tiie  ezistinK  boundary  of  a  panalv 
althongh  it  be  slso  tbatof  a  county,  or  of  copy, 
hfild  in  a  manor,  the  lord  of  which  does  not 
consent  to  the  inquiry. 

An  award  under  that  clause  can  be  made 
ooljf  when  the  tithes  ars  "  to  be  commuted^' 
and  there  is  no  jurisdiction  under  it  if  the  tithea 
httve  been  commuted  alfeady.  In  re  iAe  Dmi 
TUkti  CvmmHtMiuMf  6  U.  B.  43. 

3b  Jftportummemi  of  rent, — Change  of  atUu 
vation, — Prohibition, — On  a  commutatioa  of 
tilhM  under  stat.  0  &  7  W.  4,  c.  71,  the  valuer 
madft  au  apportionment,  which  was  objected  to 
by  landowners  in  the  pansh,.and  the  objectors 
hMurd,  first,  by  the  asssastant  comnissioaersy 
who  rscetved  evidence  for  aad  against  the  oh* 
jections,  and  then,  by:  the  tithe  Gommi«sioneE% 
aeooidiBg  to  aaction  61.  It  appeared  that  the 
tithea  of  com  and  gwn  in  the  parish  were 
payi^le  to  the  rector,  and  moduses  for  aH 
other  tithes  to  the  vicar.  A  rent^harffe,  in 
liaa  of  such  tiithee  aad  moduses,  had  been 
amrded  under  eeetion  36.  H.,  one  of  the 
above  landowners,  held  ancient  pasture  land 
o£  the  dean  and  chapter  of  Canterbury  by 
leaee^  which  forbade  him  to  plough  the  land 
mthout  their  licenoa  in  writii^;,  for  which  he 
had  never  applied  or  proposed  ap^ying ;.  but 
lands  of  the  aean  and  chapter  within  the  same 
diatzict  had  beea  i^ouffhed  within  living 
DMmory.  Part  of  the  lands  in  the  pariah  were 
woodland.  The  valuer,  in  apportioning  the 
renJ«*charge,  under  sedaona  33  and  44,  upon 
H/n  paetture  lands^  assesaed  them  to  the  vii»r'a 
riat-cluuve  accor^g  to  the  modus,  and  added 


^hot  rent' eutsmtuet  en  hmdm^  eftet  tefin^ 
turn  of  a  term, — IVnant  of  preouses  at  471'  a 
year  received  notice  to  quit,  and  tin  lao^Dord 
agreed  with  another  pnty  for  a  boUtng  to 
conuxwnce  on.  Ae  ennnnon  of  the  cuireot 
term,  at  80/*  a  year.  Before  me  teror  ezpired« 
the  new  tenant^  by  consent  of  all  ptrtia,  vm 
admitted  in  place  of  the  outgoing  tenuit ;  aad 
the  rent  was  paid  at  ^e  rate  of  47/-  to  tke  ead 
of  the  original  term.  Disuutes  arising  on  the 
new  agreement,  it  was  abandoned;  but  the 
new  tenant  continued  to  occupy.  Hdd,  that 
it  was  a  question  fbr  the  jury,  in  in  action  for 
use  and  occupation,  what  rent  was  fairly  psf- 
able  for  tiie  continued  holding;  no  wcemrj 
inference  arising,  under  the  drcenntancei, 
from  the  former  holding  at  47/.  Mayor  of 
Thetford  v.  Tyler^.  8  Q.  B.  95. 

ustnnr. 

Charge  on  land^—Judgment.^TbR  pnmso  in  ^ 
the  2  &  3  Vict.  c,37^  s.  1,  contemdatet  a  di- 
rect and  immediate  securiiy  upon  toe  land.. 

Therefore,  a  loan  of  more  tnaaSi^  per  cent 
upon  bills  of  exchange  aad  upon  a  waizant  of 
attorney,  authorising  the  party  to  whom  it  ia 
given  to  enter  up  judgment  iaunedtalelf ,  with 
a  defeasance  that  execution  ahall  aotiwue  until 
default  of  payment  of  the  bills  of  eidiange^is 
not  "  a  loan  or  forbearance  of  any  money  upon 
security  of  any  landa,"  &c.,  within  thenMaoing 
of  the  proviso  in  the  2  &  3  Vict  c.  37,  e.1 ;  al- 
though a  judgment  duly  aigned  and  registered 
is  "  a  charge  "  u^on  the  land,  under  the  L&2 
Vict.  c.  110,  88.  13^  19.  Leaf  V.  flbrW,*  I 
D.  &  L.  408. 

Casai  cited  in  the  jedgmeat :  CoUhntike  f.  I^ 
too;  4  B.  &  Ad.  578;  SaltnnnkAr.  HftvKt, 
1  A.&E.ai9;  Wiaieyv.GiUMni,lJf»Ok 
HiLTerm,  1842»Q.  B.  I 


WASTS,  PBBarfssrvK. 

Agninet  whowk  action  mtdntaintAkr^k  ds* 
claration  in  caae  stated*  that  the  defeadaetfadd 
and  occupied  a  messuage,  &c.,  as  tenant  there- 


asmall  portion  ofreiit-charge  to  be  paid  to  the  of  to  the  plaintifl;  under  a  deinise  thereof  mad^^ 
^•t^-  ^rL.^  r.f  ti,o  «vw*^,.-«f  «Ko^^  «««^^^    bv  the  plamtiflf  to  the  defendant,  by  rcaaon  ot 

which  said  tenancy  it  became  and  was  the  duty 
of  the  defendant  to  manage  aad  use  Ae  said 
tenements  in  a  tenant-like  and  proper  muofft 
and  not  to  permit  or  commit  waste  thereto ; 
yet  the  defendant  did  not  manage  and  uae  the 
said  tenements  in  a  tenant-like  and  preper 
roannar,  but  en  the  eontrary  thereof,  wrongfidly 
and  unjustly  suffared  and  permitted  them  to  be 
waste,  ruinous,  &e.,  for  want  of  tenantable  and 
necessary  repairs:  Heid  bad,  on  general  de- 
murrer, fbr  not  showing  that  the  de^adantwas 
more  l4ian  a  tenant  at  will,  who  is  not  liable  to 
an  action  for  jMnntanoe  waste. 

Semble,  a  tenant  for  years  ie  liable  ander  the 

Stat  of  Gloueeeltr,  6  £dv.  1,  c.  5,  to  anaetion 

for  permissive  waste.     Mamett  v.  Meitlm, 

16  M.  &  W.  257. 

Cnie  cited  in  the  jadgBMat :  Gresoe  r.  Cole,  i 

SattQd«t5S. 


raetor  as  part  of  the  grose-rent  charge  awarded 
to  him,  where  it  seemed  that  the  productive 
quality  of  the  land  admitted  of  its  being  arable, 
and  that  there  was  a  reasonable  probability  of 
its  being  tilled ;  but  he  made  no  additional  as- 
seaameut  on  the  woodland,  not  considering 
that  a  reasonable  probability-  existed  of  that 
land  beoomiag  arable.  The  objectors  disputed 
both  the  facts  and  the  principle  of  assessment. 
The  commissioners  having  inspected  the  evi- 
dence givan  as  above  stated  for  and  against  the 
objections,  decided  that  they  would  confirm 
the  apportionment  if  they  were  not  forbidden, 
by  a  superior  count. 

Ou  motion  for  a  prohibition,  held^  that  a 
prohibition  did  not  lie»  the  commiseioners 
httrii;^  acted  wi^n  their  statutory  jurisdiction, 
em^  acoordinff  to  lasr.  And  that  the  apportion^ 
uwaft  was  right  in  principle.  In  re  the  Amfk- 
dam^TUhe  CnwwMtelien^ 8  QL  Bl  139% 


DIGEST,    AND   JOURNAL   OF  JURISPRUDENCE. 


SATURDAY,  MARCH  4,  1848. 


—    >■■■"  Cittod  nagk  ad  i«m 

P«ttiiwt,  et  iwfolft  mBlum  «tt,  agitomtts." 


PROPOSED  CONTINTTANCE  OP  THE 
INCOME  TAX. 

Aspiring,  as  we  do,  to  nothing  beyond 
Mfleelii^  the  feefiogs  and  promoting  the 
interests  of  a  particiilar  profession,  we  have 
nsdftl^  thoagnt  these  objects  best  consulted 
by  Temdning  from  discussing  in  onr  pages 
party  i|uestions«  or  eTen  questions  of  gene- 
nl  pohtics.     In  adyerting  to  the  proposed 
ocmtinuance  of  the  Income  Tax  in  its  pre* 
MBt  objeotioiiable  form,  we  ventm^e  to  hope 
WB  shall  not  be  considered  ffuilty  of  a  de* 
Tiatkm  from  the  rule  genera%  acted  upon. 
The  tax  presses  with  sueh  unjust  and  un- 
equal severity  upon  all  who  derive  their 
incomes  from  the  exercise  of   talent    or 
ttudustrj,  as  compared  with  those  whose 
incomes  arise  from  real  property  orinvested 
eii|»ital,  that  it  operates  as  a  peculiar  hard* 
Alp  upon  professional  men>  and  especially 
mpon  mose  odon^^ng  to  the  legal  profession. 
'The    profits   arising   ftom  trade  ate  un^ 
doafatecDy  subject  to  great  variations  and 
imceTtainty,  and  a  tradesman  who  is  com- 
peDed  to  pay  even  three  per  cent.,  upon 
an      income    derived    from    profits,    has 
ffood    reason    to    complain  tluit    the    tax 
ttlls    very  unequally  upon  him,   as  com* 
pored  vrith  the  party  whose  income  arises 
trom  land,  houses,  the  government  funds, 
or  any    species  of  investment  which    pro- 
duces  an   amount  o(  income  not  subject 
to  any  considerable  reduction.    The  profits 
of  trade,  however,  are  generally  propor- 
tioned in  some  degree  to  the  amount  of 
capital    employed,  and  the  tradesman  is 
usoallj  enabled  to  carry  on  his  business, 
Vot.  xxxY.  No.  l,043. 


subject  to  the  ordinary  fiuctuations  and 
vicissitudes.  The  professional  man  has  in 
general  no  capital  but  his  own  industry  atid 
ability  ;  he  is  expected  to  assume  and  main* 
tain  a  certain  position  in  society,  calling  fbf 
a  heavy  expenditure  ;  and  if  illness  or  ac- 
cident obliffes  him  to  suspend  his  persoiud 
exertions,  he  cannot  employ  a  substitute, 
and  the  character  and  connection  which  htt 
has  spent  years  in  establishing  ceases  to 
afford  him  any  income.  To  compel  tiie 
man,  dependent  on  bis  personal  exertiouf 
for  tha  means  of  living,  to  contribute  the 
same  per  centage  to  the  exigencies  of  the 
state,  as  one  who  has  a  solid  and  permanent 
income,  is  sheer  injustice,  whicn  onlyre^ 
quires  to  be  stated  in  order  to  be  felt.  The 
aistinction  is  easily  illustrated.    Suppose  fl 

Eerson  with  500/.  per  annum,  arising  fitmi 
inds,  houses,  money  in  the  funds,  or  money 
secured  by  mortgage,  becomes  ill  or  dies. 
In  either  event  nis  income  continues — in 
the  one  case  for  his  own  benefit,  in  the 
other  for  the  benefit  of  those  who  survive 
him .  If  a  professional  man  with  an  average 
income  of  500/.  a  year,  is  unable  to  give  ms 
personal  attention  to  business,  his  profits 
generally  fall  away  to  nothing,  and  when 
that  which  comes  sooner  or  later  to  all 
comes  to  him,  if  he  has  expended  what  the 
government  has  left  of  his  income,  he  leaves 
nothing  to  his  family.  Of  all  professional 
men,  the  lawyer  is  peculiarly  dependent 
upon  the  profitable  employment  of  his 
time  for  the  continuance  of  his  income. 
His  profits  have  been  within  a  few  years 
diminished  20  per  cent.,  in  some  instances 
60  per  cent.,  'by  the  direct  interference  of 
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the  legisLature,  and  the  special  pleader, 
solicitor  and  attorney,  are  alreaay  sub- 
jected to  the  certificate  duty,  which  is  in 
the  nature  of,  and  was  intended  for  an  equi- 
yalent  to  an  income  tax,  and  creates  an  un- 
enviable distinction  between  the  members 
of  the  1^1  profession  and  all  other  profes- 
sions. The  proposal  to  continue  the  same 
amount  of  income  tax,  without  any  cor- 
re^nding  alterations  of  the  burthens  to 
which  the  legal  profession  are  exclusively 
subjected,  justifies  the  most  decided  hostility 
to  the  measure.  To  give  the  opposition, 
which  we  are  satisfied  is  universally  felt 
among  the  members  of  the  legal  profession 
to  the  proposed  measure,  its  fair  and  legiti- 
mate weight,  there  must  be  previous  concert 
and  united  action.  Why  should  not  all 
branches  of  the  profession  co-operate  to 
defend  themselves  from  a  grievous  and  un- 
just infliction?  The  history  of  the  pre- 
sent income  tax  certainly  affords  no  good 
reason  why  the  members  of  the  legal  pro- 
fession—or indeed  the  public  at  hur^e — 
Aould  acquiesce  silently  in  the  imposition 
of  an  increased  or  even  of  the  same  rate  of 
duty. 

The  act  for  levying  a  tax  "  on  profits  aris- 
ii^  from  property,  professions,  trades,  and 
offices,"  (5  &  6  Vict.  c.  35,)  obtained  the 
Royal  Assent  on  the  22nd  June,  1842,  and 
it  was  expressly  enacted  by  the  193rd  sec- 
tion, that  it  should  *'  commence  and  take 
effect  from  and  after  the  5th  April,  1842, 
and  continue  in  force  until  the  6tn  of  April, 
1845,  and  no  longer:'  By  the  8th  Vict.  c. 
4,  however,  the  rates  and  duties  eranted  by 
the  first  recited  act  were  continued  **  for  the 
term  of  three  years,  to  be  computed  from 
the  5th  April,  1845,"  and  the  words  no 
longer  were  ominously  omitted.  It  is  now 
frankly  stated,  by  the  head  of  the  depart- 
ment to  which  the  management  of  the  re- 
venue is  peculiarly  entrusted,  that  the  tax  is 
to  be  considered  as  permanent  in  its  nature, 
though  he  hoped  that  the  proposed  increase 
would  be  temporary.  In  1842,  when  this 
impost  was  first  imposed,  the  sense  of  the 
le^  profession  as  to  the  peculiar  severity 
of  its  operation  on  its  members  as  a  distinct 
body,  was  generally  felt  and  expressed,  but 
there  was  a  want  of  organization  and  united 
action  which  materially  detracted  from  the 
force  which  any  representation  backed  by 
the  strength  of  the  profession,  may  be  ex- 
pected to  carry  with  it.  Now  that  the  tax 
has  avowedly  assumed  a  permanent  charac- 
ter, there  are  additional  grounds  for  a 
loud  and  unanimous  protest  against  its  im- 
position in  its  present  form.    As  already 


announced,  a  petition  has  been  pmsicd, 
and  lies  for  signature  in  the  Hall  of  the  In- 
corporated Law  Society,  to  which  the  mem- 
bers of  the  profession  at  laige  ai%  invited  to 
affix  their  signatures.  We  have  little  doubt 
that  the  various  law  sodeties  established  k 
the  provinces,  will  follow  the  example  let 
by  tne  Incorporated  Society,  and  that  the 
government  and  the  legislature  will  speedily 
be  informed  that,  although  the  legal  pro- 
fession are  ready,  and  even  desirous,  to  beii 
their  fiill  share  of  the  public  burtheni,  they 
protest  against  beine  made  the  PCNnliar 
victims  of  a  system  of  fiscal  polity  whidi  m 
not  recommended  by  anv  statesmanlike  eon- 
siderations,  accompanied  by  anj  prospect  of 
compensation,  or  rendered  indispensable  by 
any  national  emergency.  The  principles 
and  representations  under  which  the  present 
income  tax  was  originally  introduced  and 
submitted  to,  are  sufficiently  explained  bj 
the  following  extract  from  the  speech  of  the 
Duke  of  Wellmgton,  upon  proposing  the 
third  reading  of  the  bill,  in  the  Hoose  of 
Lords.  His  Grace  is  recorded  to  hare 
said:-— > 

"We  are  aware  of  the  odious  naton  of  the 
powers  given  to  the  commissionen  aod  otbeit 
appointed  to  carry  out  its  provisions,  and  to 
whom  it  must  be  entrusted,  and  we  reconcile  it 
only  to  ourselves  by  the  strong  necessitjr  of 
the  case— nothing  but  the  certainty  that  no 
other  course  could  be  taken  which  would  pnh 
duce  a  revenue  to  enable  us  to  meet  the  diffi- 
enlties  of  the  country,  or  to  take  those  measoRs 
which  may  be  necessary  for  its  prooperitf, 
could  have  induced  us  to  propose  such  t 
measure  to  parliament,  and,  as  I  said  before,  H 
will  not  be  continued  one  moment  longer  thao 
is  absolutely  necessary." 

We  shall  only  add  an  expression  of  oar 
hope,  diat  neither  the  momentous  events 
which  are  occurring  at  the  opposite  side  of 
the  Channel,  nor  the  .modification  of  the 
original  plan  lately  proposed  by  the  govern- 
ment, will  induce  the  l^ial  profession  tamely 
to  submit  to  what  amounts  to  a  positive 
injustice.  Circumstances  may  render  the 
opposition  for  the  present  unsuccessful,  but 
its  effects  ^ill  be  felt  hereafter,  when  the 
taxation  of  the  country  is  placed  on  a  f^^ 
and  equitable  basis.  The  imposition  of  a 
uniform  rate  without  reference  to  the  source 
from  whence  income  is  derived,  is  equslly 
objectionable  in  principle,  whether  the  rate 
per  cent,  is  contmued  at  three,  or  increased 
to  ^Ye  pounds  per  annum.  We  trust,  there- 
fore, that  the  renewal  will  not  be  silently 
acquiesced  in,  as  such  acquiescence  may  be 
considered  a  ground  for  an  increase  upon 
some  future  emergency. 
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The  folbwing  u  a  copy  of  the  petition  Iving 
for  signature  at  the  Law  Society's  Hall,  Cnan- 
cery  Lane:-^ 

''That  the  petitioners  have  learnt  with 
re^t  the  proposal  submitted  by  her  Majesty's 
muusters,  for  continning  the  present  tax, 
commonly  called  "  the  Income  Tax,"  for  a 
farther  period  of  five  years,— the  amount  of 
such  tax,  as  respects  incomes  of  150/.  a 
year  and  upwards,  being  proposed  to  be  con- 
tinued. 

*'The  petitioners  submit,  that  the  present '  In- 
come Tax'  is  erroneous  in  principle,  in  notdis- 
crizninating  between  income  derived  from  pro- 
fessions, and  other  similar  sources  and  trades, 
and  that  derived  from  property;  the  former 
being  in  its  nature  uncertain  as  to  continuance 
and  amount ;  the  latter  (subject  to  some  modi- 
fications not  affecting  the  pnnciple  oil  distinc- 
tion) being  permacent  and  certain.  And  the 
petitioners  submit  that  the  present  Income  Tax 
is  consequenely  unjust  and  oppressive,  as  re- 
gards the  petitioners  and  others  similarly  cir« 
cnmstanced,  and  persons  engaged  in  trade. 

"The  prayer  of  the  petition  is,  that  the 
House  will  not  pass  the  proposed  measure 
for  continuing  the  present  income  Tax.  Or, 
should  the  House  in  its  wisdom  see  fit  to 
pass  a  measure  for  continuing  an  Income 
Tax,  that  it  may  be  provided  thereby  that 
income  derived  from  professions  and  other 
similar  sources,  and  trades,  be  made  chargeable 
at  a  less  rate  than  income  derived  from  pro- 
perty, according  to  such  a  just  estimate  (nav- 
mg  regard  to  the  essential  difference  between 
income  derived  from  different  sources)  as  to 
the  House  may  seem  meet." 

TAXATION  OF  BILLS  OF  COSTS. ., 


A  CASE  has  been  recently  reported,*  in 
which,  although  nothing  of  importance  can 
be  said  to  have  been  actually  determbed, 
two  principles  have  been  propounded  by 

e  judges  of  the  Court  of  Exchequer,  with 
reference  to  the  taxation  of  costs,  involving 
considerations  of  great  interest  to  attorneys 
and  solicitors. 

The  case  alluded  to  was  brought  to  the 
notice  of  the  court,  under  the  following  cir- 
cnmstances.  An  action,  commenced  by 
the  assignees  of  a  bankrupt,  against  the 
Sheriff  of  Yorkshire,  for  seizing  certain 
goods  of  the  bankrupt  under  a  writ  of /?.  /a. 
was  set  down  for  trial  at  the  Yorkshire 
Summer  Assizes,  but  withdrawn  by  con- 
sent ;  the  defendant's  attorney  agreeing  to 
give  a  judge's  order  for  payment,  on  the 
first  day  of  next  term,  of  2,000/.  damages, 
and  all  costs  which  the  plaintiffs  may  have 
been  put  to  relating  to  the  subject  matter 

*  Y€ntng  and  another,  assignees,  v.  The 
Sher^qf  Yorkshire,  16  Itf^cs.  &  W.  446. 


of  the  cause,  as  between  attorney  and  client,|] 
and  that  without  being  subject  to  any  taxa- 
tion whatever.  A  judge's  order  was  sub- 
sequently drawn  up  by  consent  and  founded 
on  this  agreement,  and  on  the  3l8t  of 
October  the  plaintiff's  attorney  delivered 
an  unsigned  bill  to  the  defendant's  attor- 
ney, amounting  to  293/.  On  the  3rd  of 
November  a  summons  was  taken  out  to  tax 
the  bill  so  delivered,  but  the  judge  decUned 
making  an  order,  and  on  the  9th  of  No- 
vember the  damages  and  costs  were  paid, 
the  defendant's  attorney  protesting  in  writ- 
ing against  the  amount  of  the  bul  as  deli- 
vered. 

A  rule  having  been  afterwards  obtained, 
calling  on  the  plaintiff's  attorney  to  show 
cause  why  the  bill  should  not  be  taxed  on 
a  liberal  scale,  it  was  submitted  by  the 
plaintiff's  counsel,  that  as  the  bill  was  not 
delivered  a  month  before  action  brought, 
or  signed  by  the  attorney,  the  court  had  no 
authority  to  direct  it  to  be  referred  to  taxa- 
tion under  the  6  &  7  Vict.,  c.  73,  s.  37 ; 
and  that  there  could  be  no  right  to  tax  the 
bill,  as  the  defendant  expressly  stipulated 
that  the  bill  was  not  to  be  taxed ;  and  the 
plaintiff's  attorney  swore,  that  no  costs, 
taxed  according  to  the  scale  settled  by  the 
Master,  would  pay  the  heavy  expenses  in- 
curred by  the  plaintiff  under  circumstances 
peculiar  to  this  case. 

Upon  the  first  point,  the  judges  were  of  .^ 
opinion,  that  the  attorney  having  delivered 
a  bill  which  was  not  signed,  did  not  pre- 
clude the  court  from  referring  it  to  tazatioji 
under  the  6  &  7  Vict,  c,  73.  Upon  this 
point,  Parke,  B.,  said:  — "The  Lord 
Chancellor  held  in  re  Pender,^  as  the  Mas- 
ter of  the  Rolls  had  done,  that  a  bill  of 
costs  delivered  may  be  referred  to  taxation, 
though  not  signed!  by  the  solicitor,  or  in- 
closed in  a  letter  signed  by  him  and  refer- 
ring to  it.  It  was  mere  thought  that '  such 
bill,'  in  section  37,  is  not  confined  to  a 
signed  bill,  but  extends  to  any  bill  contain- 
ing the  attorney's  demand  ;"  and  Aldersan, 
B.,  added : — "  It  is  the  attorney's  duty  to 
deliver  a  signed  bill,  and  if  he  neglect  to 
sign  the  biU  he  delivers,  it  it  difficult  to 
see  how  he  can  by  that  default  exempt  his 
bill  from  taxation." 

Upon  the  second  point  raised  by  the 
plaintiff's  counsel,  Parke,  B.,  said :  — 
'*  Have  we  any  power  to  tax  a  bill  against 
an  express  agreement  not  to  tax  it  ?  If  a 
man  chooses  to  enter  into  such  an  agree- 
ment, he  cannot  tax  the  bill  under  the  sta- 
tute.    The  Master  must  tax  the  biU  by 
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Tides."  Tke  leamed  huoxi,  how- 
ired,  UMt  m  agrecvHrnt  to  pay  a 
fayi  without  tuation,  waa  in  truth  an  under- 
taking  to  paj  a  fair  bill,  and  that  thia  bfll 
ahoold  be  submitted  to  aoine  competent 
attomev  to  see  that  no  unfair  or  extrava- 
«nt  cnaigea  were  enforced.  The  Chief 
Saron  concurred  with  Baron  Parke,  that  an 
agreement  to  pay  a  future  bill  without 
taxation  must  be  understood  to  maan  a  rea- 
sonable bill.  He  waa  of  opinion,  however, 
that  if  an  unreasonable  hill  was  sent  in, 
the  Court  had  power,  irrespectiTe  of  the 
statute,  to  order  it  to  be  taxed.  Now  what 
was  wanted  was,  that  the  sum  the  defend- 
ant was  called  upon  to  pay  should  not 
€xoeed  the  amount  to  wfaic^  the  plaintiff 
was  fairly  entitled. 

It  was  finally  settled  by  consent,  that 
the  bill  should  be  referred  to  the  Master  to 
settle  the  amount  en  liberal  terms,  and  the 
rale  was  discharged. 


REPEAL  OF  THE  ATTORNEYS' 
CERTIFICATE  DUTY. 


Soon  after  the  commenoement  of  the 
pmsent  Sessions,  ^  Incorporated  Law  So- 
ciety, according  to  their  annual  custom,  de- 
termined to  present  a  petition  for  the  repeal 
of  the  certificate  duty.  They  had  not  at 
first  receiTed  any  communication  from  the 
ProTincial  Law  Societiea,  but  on  the  24th 
vlt.,  a  d^Hitation  arrived  from  the  Man- 
cheater  Law  Association,  which  is  always 
aetive  in  promoting  measures  for  the  good 
of  the  profession.  The  co-operation  of  the' 
solicitors  in  the  country  (as  we  have  always 
said)  is  of  the  greatest  importsnce,  because 
they  have  the  ear  of  the  Ui^gest  number  of 
members  of  parliament.  Every  information 
f^rdin|;  the  preparations  in  London  were 
oommnmcated  to  the  deputation,  and  they 
were  furnished  with  the  draft  of  a  petition 
which  had  been  already  prepared. 

The  deputation  attended  a  numerous 
meeting  of  the  council  of  the  Incorporated 
Society,  on  the  same  daj,  and  it  was  then 
arranged  that  a  deputation  from  each  body 
ahould  attend  the  Prime  Minister  and  the 
Chancellor  of  the  Exchequer ;  that  the  de- 
putations should  act  jointiy,  and  each  pro- 
cure the  attendance  of  such  members  of 
parliament  as  might  be  induced  to  support 
the  application  for  a  repeal  of  the  duty. 

It  was  also  resolved  by  the  Incorporated 
Law  Society  to  request  the  solictors 
throuffhout  the  kingdom  to  present  peti* 
tions  for  the  same  object,  and  to  communi- 


cate with  their  representatives  in  ptiliament 
in  support  thereof. 

An  appointment  to  receive  the  dcputsliQa 
was  procured  from  the  Chancellor  of  the 
Exchequer,  by  Mr.  Mihier  Gibson,  ht 
Saturday,  the  26th  Feb.  On  the  part  of 
the  Incorporated  Society  the  fouowing 
gentlemen  attended: — Mr.  Aasten,  Vice- 
President;  Mr.  Pickering,  late  Pmident; 
Mr.  Coverdale,  one  of  the  Members  of  the 
Council ;  Mr.  Faulkner,  a  Member  of  the 
Sodety ;  and  Mr.  Mangbam,  the  SecreUoy. 
On  behalf  of  the  Manchester  Law  Assoda- 
tion  the  following  gentlemen  attended:— 
Mr.  Heron,  Town  Clerk  of  Manchester; 
Mr.  Street  and  Mr.  Fletcher,  Members  of 
the  Committee  of  the  Manchester  Lis 
Association. 

The  deputations  were  accompanied  by  a 
considerable  number  of  members  i  m.^  hj 
Mr.  Milner  Gibson  and  Mr.  Brii^t,  tbe 
members  for  Manchester;  Mr.  Herwood 
and  Mr.  Brown,  the  members  for  Lanca- 
shire ;  Mr.  Duncuft,  the  member  for  Old- 
ham ;  Mr.  Pearson,  the  member  for  Lam- 
beth ;  Mr.  Bremrid^,  Coroner  for  Devoa- 
shire,  member  for  Barnstaple;  and  Mr. 
Cobbold,  the  member  for  Ipsvidi.  The 
last  three  members,  it  will  be  recollected, 
are  practising  solicitors. 

Memorials  were  presented  to  the  Chan- 
cellor of  the  Exchequer  for  the  repeal  of  the 
tax  from  the  InoorpcHrated  Societv  and  the 
Manchester  Law  Association.  Mr.  Austen 
and  Mr.  Heron  addressed  tiie  ChanceUor  of 
the  Exchequer  on  behalf  of  their  respectire 
societies,  and  they  were  followed  by  setersl 
of  the  members  of  parliament,  particultrij 
by  Mr.  Pearson  and  Mr.  Bremridge,  whi 
very  ably  supported  the  views  of  the  depa- 
tation. 

The  Chancellor  of  the  Exchequer  received 
the  deputation  with  much  courtear  vd 
attention,  expressed  regtet  for  the  absence 
of  Lord  John  Russell  on  account  of  indispo- 
sition, and  promised  that  the  subject  should 
receive  his  best  consideration.  * 

The  fdlowing  is  the  substance  ct  the 
memorial  of  the  Incorporated  Lav  So- 
ciety, with  some  additions  which  have  be© 
since  made.  It  is  intended  to  circulate  this 
paper  amongst  the  members  of  the  profes- 
sion to  facilitate  the  preparation  of  petitions* 

"STATRMBNT  OF  THE  INCORPORATSD  LA* 
SOCIBTY  IN  SUPPORT  OP  THK  RSFBAL  OF 
THE   TAX. 

''The  Certificate  Duty  on  attorneys,  andi 

'  Since  this  meeting,  the  intended  increase 
of  2/.  per  cent  has  been  abandoned. 


Mtpeal  tf  Cert^tm^  DiOy^^. 
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Tuc  OB  Wanants  lo  pnsecali^  wi 
1785/ to  makevpan  eKjpected  deficiency  w  th* 
Siiop  Tax.  Thai  tax  waa- afterwards  sepcaled. 
"  The  Warrant  Stamp,  and  all  other  etaiapa 
on  law  proceedlD^s^  were  also  abolished,  as 
Taxes  on  the  Administration  of  Justice. 

"  The  Certificate  Duty  remaiDed,  and  has 
been  largely  increased.  At  first,  if  the  practi- 
tioner resided  in  London  or  Westminster,  he 
was  charf^  5/.,  and  if  in  any  other  part  of 
Great  Britain  3/. 

"Such  duties  were  increased  in  I804'»  to 
lOZ.,  and  in  1815  to  127.  for  town,  and  8/.  for 
country  certificates. 

"  A  stamp  duty  of  1 10/.  was  also  charged  in 
1804"  upon  Articles  of  Clerkship,  and  20/. 
upon  admission  ;  and  these  sums  were  in- 
creased in  1815  <"  to  120/.  and  25/. 

"  B  V  a  return  made  to  parliament,  the  amount 
paid  tor  certificates  from  Easter  Term,  1844, 
to  8th  March,  1845,  was  89,222/. 

"By  another  return,  the  duties  paid  on 
Articles  of  Clerkship,  on  an  average  of  the  last 
ten  years,  amounted  to  the  annual  sum  of 
^rf996/. ;  and  on  annual  admissions  to  9,900/. 
These  duties  are  partial,  unequal^  and  unjust 
"The  pupils  or  apprentices  in  the  medical 
profession  and  in  all  trades  and  other  business 
pay  a  duty  on  their  indentures  only  propor- 
tioned  to  the  premium.  The  premium  on 
aitides  of  clerkshio  does  not,  on  the  average, 
exceed  200/.;  and,  consequently,  the  duty 
thereon,  if  e^ual  justice  were  observed,  ought  to 
be  6/.  only,  mstead  of  120/. 

"  Nor  is  any  other  profession  than  that  of 
attorneys,  solicitors,  and  proctors  charged  with 
nmilar  stamp  duties ;  nor  is  any  annu^  stamp 
duty  impoeed  on  the  higher  branch  of  the  legal 
profession. 

"  Such  duties  are  not  founded  on  any  ju9t 
principle  of  taxation. 

"  If  a  tax  on  the  talent  and  industrv  of  in- 
dividuals engaged  in  a  lawful  calling  oe  at  idl 
expedient,  it  ought  to  be  levied  not  only  on  the 
three  learned  professions,  but  on  all  merchants, 
hankers,  manufacturers,  traders,  and  others. 

"A  small  tax  on  each  woidd  remove  the 
grievance  complained  of,  and  at  the  same  time 
produce  far  more  than  the  amount  now  levied 
unjustly  upon  attorneys  and  solicitors. 

"  It  is  now  an  established  principle  that  there 
should  be  no  "  Class  Legislation  ;"  that  taxes 
should  be  general,  and  not  be  imposed  for  tiie 
protection  of  manufacturing,  agricultural,  or 
any  other  class. 

"  If,  therefore,  it  be  wrong  to  levy  imposts 
on  the  ooBamuatty  for  the  benefit  of  a  classy  it 
must  be  equally  wrong  to  impose  bucdens  on 
one  clafts  in  exoneration  of  the  rest. 

"  The  attorneys  and  solicitors,  in  common 
with  their  leUow  sahfacts,  pa^  at  least  their 
«{aal  share  of  all  the  taxes  imposed  oatha 
commuBity  at  large. 

"The  Certificate  Duty,  which  falls  exdu- 
■vdy    oa    their   branch    of   the    profession, 


■  26  Geo.  3,  c.  80.         ^  44  Qeo.  3,  c.  98. 
«  65  Geo;  9,  c.  184. 


aiiioaDta,oB  tm  wnmg^^oi  the  ineetoai  of  u^  ? 
toram  and  setteitan^  t»  4L  per.eenl*;  md,: 
tfierefore,  if  they  are  still  required  to  pay  Iha  j 
Income  Tm  om  Aeiy  pratesional  eamingn, 
oogfatthey  not  in&imcsa  and  justice  to  be  fe<-  . 
lieved  from  ths  Certificate  Duly  i  otherwise  they* 
will  be  subjected  to  a  bvrde»  ef  double  Ihir 
amount  borne  by  other  classes  of  the  public* 

"  By  lbs  opersiien  of  na'ny  recent  rhsnyis  m 
the  hm  8ii4  the  practice  al  the  courts^  and  by  * 
enactments  rela^ng  to  deeds  and  other  doeis* . 
menls,  the  esDoluBieots  of  tha  pcofeasioa  haire 
been  ranch  diminished,  skhoegh  the  c^bnvsei^ 
raents  continne  very  nearly  the  same  ashereto- 
fore.  This  is  sabmkted  to  the  considaataon  of 
the  legislature  as  another  reason,  if  aneCher 
were  required,  why  this  tax  should  be  repealed. 

'*The  severe  pressave  ef  the  Certificate  Tax 
is  strikiagly  sbcwn  by  the  inability  ef  seveval- 
hundred  aXtomeys  topa^i  it  within  the  tiota 
fixed  by  the  act»  the  Ifitb  December,  in  eadi 
year.  In  the  last  year  266  sdicitora  did  not 
pay  it  till  the  following  year,  and  were  coose* 
quentiy  excluded  from  the  Stamp  Office  Law 
List.  Of  these,  65  paid  only  witiun  the  hwt 
month  of  the  year ;  and  170  having  ne^ected 
for  upwards  of  a  year,  were  compelled  to  giive 
public  notioB,  and  apply  to  the  court  for  per- 
missioQ  to  rcaaw  their  certiieatos«." 


THE  MKMOBIAL  OP  THB   XANCHSaTER  LAW 
ASSOCIATION. 

This  Memorial  states>  That  the  memofialisti 
have  heard  with  much  eoncem  that  it  is  proposed 
by  her  Majesty's  govemflseat  to  increase  the 
Income  Tax  to  5/1  per  cent,  witfaem  any  modi- 
fieatiott  or  dteration  of  the  principle'  on  which 
it  is  imposed. 

That  b^  ^le  statnte  of  55th  Geo.  3,  c.  184^ 
the  following  aonnal  duties  were  imposed  uoen 
every  attorney,  solicitor,  and  proctor. 

On  those  practising  within  the    £    s.    d. 
limits  of  the  twopenny  post,  who 
have  been  admitted  for  3  years  or 
upwards 12    0    a- 

On  those  notr  admitted  so  long    .      6    0    0^ 

On  these  resi^ng  elsewheie  who 
have  been  admitted  3  years.   .        .800 

On  those  not  admitted  so  long    .400 

That  by  the  said  act  a  stamp  duty  of  1201. 
is  also  charged'  upon  all  articles  of  clerkship  to 
an  attorney,  solicitor,  or  proctor,  and  a  further 
duty  of  25}.  upon  hie  admission, 

Tk^  by  a-  relnm  mads  tothe  honoHrabls  the 
House  of  Commons  hv  the  registrar  of  the 
stamp  office,  bearing  oate  the  17th  March, 
1845,  it  appears  that  the  number  of  attorneys, 
solicitors,  and  proctors,  who  paid  the  stamp 
duties  for  their  certificates  in  the  year  1844^ 
was  10,120,  the  amomt  of  duty  pud  being 
89^221. 

That  it  appears  by  a  return  nade  to  the 
honounble  the  Honae  of  Commons  in  1845^ 
that  the  duties  received  on  aiticles  of  clerkship 
jto  attorneys  and  solicitors  la  the  year  1844. 
was  51,84(3. 

That  the  anroal  toD  oT  d,gOO!.,  or  tfter#« 
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aboats,  is  also  paid  on  the  admiaaion  of  attor 
neya,  aolidtora,  and  proctora  into  the  auperioJ 
eoorta. 

That  no  profeaaion^  exce|)ting  that  of  yonr 
memorialiatSy  ia  charged  with  aimilar  atamp 
dutiea,  nor  aretheaame  or  anjr  annual  atamp 
dutiea  impoaed  on  the  higher  branch  of  the 


at  the  income  of  attomeya  and  aolicitora, 
derived  from  tiieir  own  mental  and  peraonal 
exertions,  ought  not  to  be  subject  to  the  impo- 
sition of  the  same  amount  of  tax  as  income 
derived  from  realised  property;  and  in  respect 
to  tax  on  income,  it  appears  to  vour  me- 
morialists that  the  legislature  has  admitted  as 
a  principle,  by  excluding  income  of  a  less 
amount  than  150/.,  that  the  same  rate  of  taxa- 
tion is  not  applicable  to  all  income,  and  that  it 
would  be  a  more  just  application  if  the  same 
principle  were  to  be  extended  by  a  differential 
rate  of  duty  on  different  amounts  of  income ; 
and  they  also  submit  that  taxation  ought  to  be 
equal  on  cdl  classes  of  the  community,  and  that 
it  ie,  therefore,  unjust  that  the  duty  paid 
anniudly  upon  certificates  for  leave  to  practise 
as  attorneys  and  solicitors  should  be  con- 
tinued. 

That  the  certificate  duty  levied  on  their 
branch  of  the  profesmon  alone,  amounta,  on  an 
average  of  their  income,  to  a  tax  equal  to  4  per 
cent,  and  upwards,  while  they,  at  the  same 
time,  pay  their  equal  share  of  all  the  other  taxes 
imposed  on  the  community  at  large ;  and  your 
memorialists  therefore  submit,  if  attorneys  and 
solicitors  are  still  required  to  pay  the  income 
tax,  they  ought,  in  fairness  and  justice,  to  be 
relieved  from  the  certificate  duty. 

The  memorialists  therefore  submit,  that  in- 
asmuch as  they  are  under  the  present  law  coni- 
pelled  to  pay  the  duty  on  annual  certificates  for 
leave  to  practise,  the  tax  on  income  unduly 
presses  on  them,  and  to  a  greater  extent  than 
on  the  rest  of  the  community ;  and  that  if  the 
tax  on  income  is  to  be  increased,  a  differential 
tax  ought  to  be  imposed  between  realized 
property  and  income,  and  that  a  higher  amount 
of  tax  oaght  to  be  borne  by  the  possession  of 
a  larger  income;  but  more  especially  the 
memorialists  submit,  that  the  duty  on  annual 
certificates  to  practise  as  attorneys  and  solici- 
tors, ought  to  be  abolished,  and  that  thry  may 
not  be  subjected  to  a  different  order  of  tax  than 
their  fellow  subjects. 

ORIGIN  OP  THE  CERTIFICATE 
DUTY. 

The  circumstances  in  which  this  impost 
was  first  exacted  are  rather  curious.  Amidst 
the  difiSculties  of  finance  ministers  to  raise 
the  supplies  required  for  the  public  service, 
some  strange  pretexts  have  been  given  for 
imposing  particular  taxes ;  but  usually 
there  is  a  plausible  excuse  offered,  and  in 
iheae  days  the  Chancellor  of  the  Exchequer 
is  expected  to  <<  render  a  reason"  for  each' 


item  of  his  Budget.  Without  pladng  the 
character  of  statesmen  very  high,  either  for 
wisdom  or  morals,  we  venture  to  say  thtt 
in  these  times  no  First  Lord  of  the  Trea- 
sury would  have  the  face  to  make  such  a 
speech  as  the  following,  by  which  the  poll- 
tax  on  attorneys  was  proposed  on  a  debate 
in  the  House  of  Commons  on  the  8th  of 
June,  1785,  and  afterwards  carried. 

Mr.  Pitt  said,  by  the  regulations  whiclihad 
been  made  in  the  shop-tax,  he  fancied  a  defi- 
ciency of  about  20,000^  would  be  occanoned; 
therefore  he  was  under  the  necessity  of  laying 
some  new  taxes  to  make  good  that  sum;  and 
he  should  resort  to  a  subject  in  which  many 
had  run  bdTore  him,  and,  therefore,  he  was 
not  apprehensive  of  iU  being  objected  to;  it 
was  on  certain  practitioners  in  Uie  law:  per- 
haps the  tax  might  in  some  degree  diminisb 
the  number  of  those  gentry,  but,  in  bo  doing, 
the  public  would  be  much  benefited,  for,  at 
present,  they  were  too  numerous.    He  should, 
therefore,  propose  to  raise  the  sum  of  20,000/. 
by  taxing  attorneys ;  first,  by  a  license,  and 
next,  by  a  stamp-duty  on  every  warrant  tbey 
issued  out  for  an  arrest.    He  had  not  been 
able  to  collect  the  exact  number  of  attorney? 
in  the  kingdom ;   but,  as  near  as  he  could 
guess,  it  was  1,400  in  London,  and  3,000  m 
different  parts  of  the  country;  and  last  year 
the   number  of  warranta  issued  out  of  the 
King's  Bfench   amounted  to  10,000,  and  afl 
the  other  courts  to  about  an  equal  numoer; 
therefore  he  should  suppose,  on  aii  arpra/fe, 
that  20,000  actions  were  commenced  in  a  year; 
and  the  tax,  which  he  meant  to  lay  on  every 
warrant,  was  not  so  much  for  the  sake  of  r^ 
venue,  as  it  was  to  ascertain  the  business  done 
by    each  practitioner;    and  by  taxinj?  every 
warrant,  attorneys  would  contribute,  in  pro- 
portion to  their  business,  and  free  the  tax  from 
partiality;  he,  therefore,  estimated  the  tax a5 
follows :— 1,000  attorneys  in  London,  each  to 
take  out  a  license,  and  pay  for  the  f*^*°* 
nually  the  sum  of  5/.,  which  would  produce 
5,000/. ;  3,000  attorneys  in  the  conntT)'  at  % 
each  would  produce  9,000/.;  but  he  should 
suppose  there  must  be  more  than  3,000,  and 
would,  therefore,  estimate  them  to  produce 
10,000/. ;  40,000  warranta  for  arres*^,  at  2«.  W 
each,  6,000/.,  making  20,000/.    25  Hmaard, 
812. 


OBJECTS  AND  PROCEEDINGS  OF 
THE  INCORPORATED  LAW  SO- 
CIETY. 


The  Incorporated  Law  Society  has  ren- 
dered such  important  services  to  the  pro- 
fession, and  which,  for  the  most  part,  bare 
been  duly  acknowled^,  that  it  would  seem 
an  act  of  supererogation  to  sUte  them.  A 
few  active  maleontenU  have  of  ^^JX 
ever,  altogether  denied  the  meriu  of  the 
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iDstitution,  and  so  grossly  misrepresented 
some  of  its  transactions  and  supposed  short- 
comings, that  we  deem  it,,  not  only  an  act 
of  common  justice  to  the  Society,  but  of 
policy  towards  the  profession,  to  recall  to 
the  memory  of  our  readers  some  of  the 
principal  advantages  which  have  resulted 
from  its  exertions. 

It  is  probable  that  the  Council  of  the 
Society,  conscious  of  discharging  their  duty 
to  the  best  of  their  judgment  and  abihty, 
and  to  the  satisfaction  of  the  great  bulk  of 
the  Members,  consider  it  unnecessary  to 
notice  the  occasional  dissatisfaction  which 
attends  all  governing  bodies,  and  rely  on 
the  good  sense  of  the  profession  at  large  to 
discern  the  beneficial  eiffect  of  their  labours. 
The  complaints,  however,  though  coming 
from  few,  are  so  often  repeated,  that  we 
think  it  high  time  to  answer  them. 

It  may  well  be  supposed  that  the  esta- 
blishment of  so   comprehensive  a  Society 
required  much  time,  labour,  and  expense. 
Its  founders  were  long  engaged  in  raising 
the  lai^  fund  requisite  to  accomplish  aU 
the  purposes  for  which  it  was  iatended.    It 
is,  perhaps,  not  generally  known,  that  be- 
sides devoting  their  valuable  dme,  week  by 
week  for  many  years,  the  leading  members 
aubscribed  from  250/.  to  500/.  each.    About 
170     solicitors    subscribed      upwards     of 
30,000/. ;    but  numbers  as  well  as  money 
were   requisite,   and  after  much  exertion, 
about  800  members  were  associated,  whose 
sabscriptions  amounted  to  50,000/. 

Prior  to  this  time  several  Law  Societies 
existed  in  London : — the  old  Law  Society, 
the     Northern    Agents'  Society,    and   the 
Metropolitan  Law  Society.    These  profes- 
siozud  bodies  were  small  in  number,  had  *'no 
local  habitation,"  and  were  limited  to  the 
laudable    objects    of  promoting   fair    and 
honourable  practice,  and  protecting,  so  far 
as  they  were  able,  the  interests  of  the  pro- 
fession.      The    Law    Institution,     besides 
these^  accomplished  many  other  objects.    A 
large  hall  for  the  daily  resort  of  the  members 
was  erected, — a  complete   law  library  was 
formed,  and  a  registry  of  all  information  re- 
lating to  the  proceedmgs  in  parliament  and 
the  several  courts, — lectures  on  the  principal 
brandies   of  the  law  and  practice  were  es- 
tablished*   And  afterwards  the  Society  suc- 
ceeded    in   instituting   an  examination    of 
ardded  clerks,  the  registration  of  attorneys, 
and  the  general  supervision  of  the  profession, 
in  oontvolUng'  malpractice  and  securing  due 
Bflniisnoiis  on  the  Roll.     Amongst  other  of 
th^  important  avocations,  it  is  the  busi- 
n^^^  of  ^avious  oommittees  of  the  Society, 


under  the  sanction  of  the  Goundl,  to  con- 
sider all  bills  in  parliament  relating  to  the 
law,  and  to  take  such  measures  as  the^  deem 
expedient  to  support,  alter,  modify,  or 
oppose  them. 

The  Goundl,  with  the  exception  of  occa* 
sional  intervals  in  the  long  vacation,  meet 
every  week  throughout  the  year.  They  also 
frequently  hold  special  meetings,  and  their 
special  committees  hkewise  hold  numerous 
meetings.  The  time  devoted,  even  during 
the  most  valuable  portion  of  the  day,  is  very 
considerable;  and  it  is  indeed  remarkable 
how  regularly  the  Council  assembles,  as  a 
matter  of  professional  duty. 

It  is  said  that  the  Society  does  not  per- 
form its  duty  with  sufficient  activity  in 
behalf  of  the  profession  in  general,  and  es- 
pecially that  it  does  not  attend  to  the  in- 
terests of  the  country  practitioners.  Now, 
to  estimate  the  justice  of  this  complaint,  it 
is  necessary  to  look  at  the  constitution  of 
the  Society.  No  less  than  ten  of  the  Council 
go  out  of  office  annually,  so  that  there  are 
very  rapid  means  of  changing  the  govern- 
ing body,  if  they  should  not  represent  the 
opinions  of  the  members  at- large;  but  no 
change,  except  by  death  or  resignation,  has 
ever  taken  place. 

Moreover,  it  is  in  the  power  of  any 
twenty  members  to  convene  a  general  meet- 
ing upon  any  professionftl  subject,  if  the 
Council  should  decUne  to  call  it.  No  such 
meeting  has  ever  yet  taken  place.  Seeing 
the  readiness  with  which  signatures  are 
obtained  to  any  requisition  affecting  the 
general  interests  of  the  profession,  it  is 
manifest  that  any  half  dozen  malcontents 
might  readily  procure  a  meeting  if  a  fit 
occasion  existea.  Is  it  not,  therefore,  rea- 
sonable to  conclude  that  the  Council  fairly 
represent  the  general  wishes  of  their  con- 
stituents ? 

It  is  not  to  be  expected  amongst  any 
large  body  of  men,  and  especially  amongst 
1,400  lawyers,  that  there  should  be  a  per- 
fect unanimity  of  sentiment.  Either  too 
much  or  too  Uttle  is  done,  or  not  at  the 
right  time,  or  in  the  right  way.  In  short, 
imless  superhuman  success  attend  their 
labours,  they  are  sure  to  be  blamed  by 
somebody. 

It  is  of  course  competent  to  the  Council 
to  originate  any  measures  which  they  may 
think  beneficial  to  the  profession,  and  many 
valuable  improvements  have  been  com- 
menced by  them  and  carried  out  success- 
fully ;  but  they  are  always  ready  to  receive 
su^stions  from  their  members,  or  from 
any  one  who  will  take  the  trouble  to  make 
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TbefT  an  frayieBtiy  atttoded  by 
Biemben  of  the  SocieCy  on  the  cooidert- 
tipa  of  proposed  jdterations^  mmA  are  esf»- 
qudly  ftttentiTe  to  the  fiomrnimimtinM  of 
the  country  Law  Societies. 
.  Those  who  venture  to-  aisert  that  ihe 
Jnoorpocaied  Society  disregarde  all  interests 
<IKoept  tho^e  of  the  Loadnn  professioB, 
fhfomd  be  prepand  to  state  some  instanoe 
in  support  of  the  ancosatiQa.  We  are  sure 
they  cannot  do  so. 

As  an  eiample  of  the  £iUacy  of  the 
OMBjplaint,  we  may  take  the  giievanee  of 
Abe  annual  certificate  doty.  Our  readers 
need  not  be  reminded  that  the  London  at- 
taaey  pays  one-third  mere  than  the  Coun- 
try. It  will  not  be  said  that  the  average 
profits  in  London  exceed  by  one-third  those 
o£  the  country  ;  whilst,  for  the  most  part, 
the  expenses  are  much  heavier  here  than 
(there.  It  is  palpable  that  the  metropohtan 
members  of  the  profession  are  therefore 
equally  interested  with  th^  provincial  in 
4«inovJiig  this  uj^ust  impost^  and  ye^  they  are 


The  CoUowing  is  the  snbstaaee  of  ^  ts> 
posed  enactments : — 

1.  Any  defendant  found  gnilty^  any  jory 
may  move  any  one  of  the  courts  of  Westininster 
for  arultinm  for  anewtruA;  or  to  enter  the 
verdict  for  defeadwt ;  -or  to  airest  the  jtrig- 
ment. 

2.  QneatioDS  of  law  not  to  be  xesenred  bf 
judge  for  consideration  of  all  the  Judges  i  M 
questions  of  law  (as  well  as  questions  of  fact) 
to  be  decided  by  Court  of  Appeal. 

3.  That  if  any  defendant^  on  being  found 
gu9ty  as  aforesaid,  shall,  by  himself  or  bis 
counsd  or  attorney,  before  sentence  is  pro* 
nouaeed,  declare  his  intention  to  appeal,  the 
court  before  vrbkk  such ,  defendant  shall  ham 
been  tried,  shall  pronoance  a  aantence  to  he 
carried  into  execution  at  the  espuration  of  (oar 
days  after  the  omission  to  bring  such  n 
appeal  within  the  time  allowed,  as  hereinafter 
mentioned,  or  the  determination  of  such  appeal; 
and  such  coint  shall  order  the  defendant  to  be 
detained  in  custody  until  the  time  arrives  for 
carrying  into  execntioo  such  sentence;  and 
sack  court  may,  at  its  discretion,  and  mponk  the 
appheation  of  such  defendant,  assign  lo  tmA 
defendant  such  attorney  and  counsel,  not  ex- 


i  for  its  repeal 
One  of  the  new  la^  journals  takes  great 
credit  to  itself  for  arousing  by  its  sug- 
gestion the  London  profession  from  its 
i^thy,  and  lauds  the  superior  enevgy  which 
it  has  excited  in  die  oountry.  We  have 
no  wish  to  underrate  or  discourage  the 
eoEertions  of  any  one  who  is  willing  to  as- 
sist in  this  important  object.  The  pro- 
fession needs  all  the  friendly  help  it  can 
obtain.  It  too  rarely  haf^ens  that  the 
members  of  the  bar  are  disposed  to  aid 
Aeir  jumor  brethren,  and  therefore  we  hail 
the  ser%'ioes  of  any  new  labourer  in  the 
field.  We  have  fought  the  good  fight  on 
this  and  divers  other  grievances  ibr  eighteen 
years,  and  are  qnite  willing  that  the  ulti- 
mate victory  should  be  shared  by  all  who 
even  at  a  late  hour  heartily  join  in  the  con- 
flict. We  will  not  say  that  we  are  ahUr, 
though  we  have  the  '^  painful  pK-eminence" 
of  b^ng  older  soldiers  than  some  of  those 
who  seem  disposed  to  put  the  laurels  on 
their  brow  before  they  are  won.  We  think 
nothing  is  to  be  gained  and  much  may  be 
lost  by  disturbing  the  friendly  feeling  be- 
tween the  town  and  country  allies.  Union  is 
essential  to  a£Ebrd  even  the  dmnoe  of  suc- 


iMOUsed  of  supinen^ss  i^  the  neeeasary  mea* '  needing  one  of  each,  as  such  defendant  shall 
'^     *  '     '  'desire  for   the  purpose  of  conducting  such 

appeal ;  and  auch  attorney  and  counsel  so  as- 
signed shall  have  free  access  to  such  defendant 
at  all  reasonable  hours. 

4.  That  whenever  any  defendant  shsll  he 
found  guilty  as  aforesaid  within  four  days  next 
before  the  oommeneenient  of  any  tonss,  or  k 
any  term  exclusive  of  the  last  eight  days 
thereof,  any  such  motion  for  the  rule  nisi  must 
be  made  within  the  next  eight  days  after  such 
verdict ;  and  in  all  other  cases  such  motion 
must  be  made  within  the  first  four  days  of  the 
next  term  after  such  verdict. 

5.  That  whenever  a  rule  mat  sball  be  granted 
upon  such  motion,  the  defendant  shall  caax 
an  office  oopy  thereof  to  be  served  upon  the 
prosecutor  or  his  attorney ;  provided  that  if 
the  prosecutor  be  dead  or  cannot  be  found, 
then  upon  affidavit  of  such  fact,  the  Court  of 
Appeal  by  which  the  said  rule  nui  has  been 
granted  may  order  such  office  copy  to  be  served 
upon  her  Majesty's  Attomey-<>eneral;  and  in 
case  the  said  prosecutor,  or  her  Majesty's  sud 
Attorney-General  shall  not  appear  before  the 
said  Court  of  Appeal  to  oppose  such  rule,  the 
said  Court  of  Appeal  shall  nqt»  in  consequrwr 
thereof,  make  such  rule  absolute ;  but,  upon 
affidavit  of  due  service  of  an  office  copy  of  such, 
rule,  as  before-mentioned,  shall  proceed  to  hesr 
and  determine  the  case  exparte. 

6.  Court  mvy  allow  prosecutor  coals  of  oo- 
posing  rule.  Order  for  payment  to  be  WMoe^ 
out  by  Master  of  Couit,  and  fMud  by  Cu— s/1 
Tressurer. 

r.  How  expenses  shall  be  paid  in 
contributing  to  the  county  rate. 

8.  One  of  the  Masters  to  draw  up  rules  d 
court,  and  transmit  office  copies  to  iBe  gaokn 
and  cleilLB  of  assize,  kc. 

9*  Dulles  of  gaolers  on  TScAvvig  aoeik  tnBee 
copies. 
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10.  Dnties  of  cleiirs  of  tatna&.  See.,  on  recetr- 
ing  BTicb  office  copies. 

11.  That  whenever  the  said  Court  of  Appeal 
sball  order  a  new  trial  to  be  had,  such  Court 
of  Appeal,  in  and  by  the  rule  for  itranting  the 
same,  ehaU  order  when  and  where  the  same 
shall  take  place ;  and  the  court,  before  which 
any  such  new  trial  shall  b^  had,  shall  have  the 
like  jurisdiction  to  proceed  to  judgment,  and 
to  pass  sentenecb  and  to  order  costs,  and  to  do 
all  either  things  whatsoever,  as  the  court  before 
which  the  former  trial  was  had. 

12.  Justices  and  coroners  to  bind  prosecutors 
and  witnesses  to  appear  and  prosecute  or  give 
evidence,  if  necessary,  at  subsequent  trial. 

13.  When  court,  before  which  firsi;  trial  had, 
must  bind  prosecutors  and  witnesses  b)[  recog- 
nisances to  appear  and  prosecute  or  give  evi- 
dence, if  necessary,  at  subsequent  trial 

14.  Defendant  entitled  to  copy  of  indictment. 

15.  This  act  not  to  apply  to  treasons,  except 
treasons  and  misprisions  of  treason  within  39 
&  40  Geo.  3. 

16.  This  act  not  to  aflfect  writs  of  error  or 
biHs  of  exceptions. 

17.  Interpretation  clause. 

18.  This  act  not  to  extend  to  Scotland  or 
Ireland. 

19.  Commencement  of  this  act. 

20.  Act  may  be  altered. 

JOINT  STOCK  COMPANIES'  BILL. 

By  this  bill,  brought  in  by  Mr.  Mihier 
Ofbaoir,  it  is  proposed  to  amend  the  acts  for 
£Ki]iiating  the  winding  up  the  a^rs  of  Joint- 
Stock  Companies  unable  to  meet  their  pecu- 
niary enffagements,  and  also  to  facilitate  the 
dissolution  and  winding-up  of  Joint-Stock 
Compaoiefl. 
Tbe  following  is  the  scope  of  the  bill : — 
The  Preamble  refers  t97^S  Vict  c.  1 1 1,  and 
8  4-9  Vict.  c.  9S,farfaciUtaiing  the  fVindtHg- 
ip  of  the  Affairs  of  Joint-Stock  Compames 
tmmdie  to  meet  their  Pecuniary  Engagements  in 
England  and  Ireland  respectively  ;  <o  9i4r  10 
Vict.  c.  28,  tofaoiiitate  the  DiesointiM  of  cer- 
tain Railway  Companies, 

Preliminaries  : 
Sect.  1.  To  what  Companies  Act  is  to  apply; 
(L  e.  Company's  within  Uoo  Jtrst-mentionea  acts, 
or  which  wqM  have  been  within,  if  not  dissohed 
when  they  were  passed;  railw&y  companies, 
mider  9  ^  10  Vict.  c.  28,  becime  bankrupt  be- 
fore  the  day  of  ,  and  future 

companies  with  transferable  shares.) 

2.  Interpretation ;  (company,  member,  con- 
stitution of  a  company,  contributory,  call,  cre- 
ditor, peraoo,  month,  the  court*  Master,  flat, 
and  uourt  of  Bankruptcy,  order  absolute; 
nmfmiar  emiplund,  ^e.) 

3.  Short  tilk  of  act  (Jomt^Stmeh  Qmpames^ 
frmdimsh^jiet,l8^.y 

The  FeHHom  and  Procee^^s  thereon : 
4»  Wbo  nny  petition  under  thia  act  (Le. 


personebeingj  or  dmmmg  to  be,  em^ritefone^) 
and  in  what  cases  (t.  e.  act  of  bankruptcy ;  da* 
claralion  of  insolvency ;  judgment  against  Ihe 
company;  decree  or  order  against  the  cofl»- 
pany;  action  against  amem^  for  the  com- 
pany's debt;  creditor's  affidavit  and  soit  of 
summons;  dissolotion  or  ctasmg  to  carry  db 
business;  other  sufficient  ground  for  dir* 
solution). 

5.  No  petition  after  fiat  but  nndar  tIantiAtta 
of  Court  of  Bankruptcy. 

6.  After  petition  no  fiat  to  tssnc,  or  if  isfload, 
to  be  prosecuted,  but  by  direction  of  the  Cooxt 
of  Chancery. 

7.  Heading  4»f  petition  and  subsequennl  pn>> 
ceediuffs  {in  the  matter  of  the  Joint-Stock  Cmi^ ' 
panies^iVmding'mp  Act,  1S48,  and  of  the  cam^ 

8.  Proceedings  not  to  be  impeached  by 
reason  of  the  petitioner  not  having  been  duly 
qualified. 

9.  Petition  to  be  advertised  in  the  London 
Gazette,  and  served. 

10.  Court  may  order  petition  to  stand  over, 
or  further  service. 

L 1 .  Court  may  make  order  nisi,  or  reference 
to  Master. 

12.  Court  mav  apply  the  provisions  of  the 
constitution  of  the  company. 

The  Order  Absolute,  and  Proceedings  thereon : 

13.  Court  may  make  or<ler  absolute. 

14.  Every  order  uptil  order  absolute  to  be 
advertised. 

15.  From  what  period  companies  to  be  dis- 
solved Cfrom  date  qf  order  absolute,  or  date  to 
be  thereby  fixedj. 

16.  Petitioner  to  carry  in  order  absolute,  be- 
fare  Master  within  ten  days. 

17.  On  dissolution  of  suit,  court  may  order 
winding  up  vadtsr  this  act 

18.  PiDCeediqpcB  ui  bankruptcy  to  hn  ppn- 
elusive. 

19.  After  order  absolute,  assets  not  to  be 
disposed  of. 

20.  Master  may  appoint  interim  receiver. 

The  Appointment  of  official  Trustee,  his  Estate, 
Powers,  Duties,  Sfc. 

21.  Notice  of  appointment  of  official  trustee 
by  the  Master. 

22.  Master  to  apporot  official  trustee.  . 

23.  In  appointing  official  trustee.  Master 
may  ei^ier  anopti  or  reject  proposals. 

24.  Recognisances  of  official  trustee,  and  of 
his  sureties. 

25.  Mas^r  may  order  oflkial  trustee  and 
his  sureties  to  pay  on  their  recognizances. 

26.  Master  ipay  take  security  of  Guarantee 
Society. 

27.  Appqinto^enta  and  removals  to  be  vaUd 
without  cqorfirmatiou. 

28.  Trustee  to  have  custody  of  books,  &c. 

29.  On  appoiotaicnt)  aU  eaiatc,  effects,  amd 
credits  of  the  company,  and.  all  powers,  &c.»  to 
vest  in  official  ti^iatee  -,  registration  of  orders 
absolute  and  appointments  cf  official  trustee.     . 

30.  When  order  made  OB  petition  Inrdiiiec- 
tioa  of  the.  Court  e£  Baakniptcyr  all  estelBy 
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poweriy  Sic,  of  asugnees  to  vest  in  official 
truBtee. 

31.  Until  court  shall  regnkte  by  general 
orders  all  matters  relating  to  official  trustee  not 
provided  for  by  the  act,  practice  as  to  receivers 
to  be  followed. 

32.  Master  may  allow  salary,  &c.,  to  official 
trustee. 

33.  Official  trustee  may  employ  solicitor. 

34.  Duties  of  official  trustee  (to  keep  accounts, 
realize  assets,  pay  debts,  dwide  surplus,  bring 
brfore  Master  questions  relating  to  the  winding- 
t^,  and  take  his  directions  with  respect  thereto). 

35.  Accounts  of  official  trustee  to  be  passed, 
and  contributories  only  to  surcharge  and 
falsify. 

36.  Official  trustee  to  keep  books  of  pro- 
ceedings, which  shall  be  certified  by  the 
Master. 

General  Course  of  Proceeding  under  Winding- 

37.  Master  to  determine  what  parties  are  to 
attend  proceedings  before  him ;  and  may  ap- 
point representatives  of  contributories  or 
classes  of  contributories. 

38.  All  contributories  on  the  list  may  appear, 
submit  proposals,  &c. 

39.  Parties  to  name  solicitors  on  whom  no- 
tices to  be  served. 

40.  In  default  of  due  diligence,  prosecution 
of  proceedings  may  be  given  to  other  parties. 

41.  Death  of  petitioner,  &c.  not  to  abate 
proceedings. 

42.  Proceedings  to  be  by  proposal,  and  not 
by  state  of  facts  and  proposal. 

43.  Master  may  dispense  with  warrants. 

44.  Adjournment  of  proceedingr. 

45.  Master  may  order  other  advertisements 
or  services. 

46.  Master  to  give  certificates  of  entries,  &c. 

47.  Boaks  of  partnership  and  official  trustee 
to  be  evidence. 

Actions  and  Suits  by  and  against  the  Company 
and  its  Contributories : 

48.  Dissolved  companies  to  sue  and  be  sued 
in  the  name  of  "  the  official  trustee  "  (t.  e.  with- 
out  the  addition  of  the  individual  name  of  the 
officer  of  the  particular  company. 

49.  Pending  actions,  &c.  against  the  com- 
pany may  be  prosecuted  against  the  official 
trustee. 

50.  Pending  actions,  &c.  on  behalf  of  the 
company  may  be  prosecuted  in  the  name  of  the 
official  trustee. 

51.  Death  of  official  trustee  not  to  abate  ac- 
tion or  suit. 

52.  Official  trustee,  with  approbation  of  the 
Master,  may  compromise. 

53.  Orders  and  decrees  of  a  court  of  equity 
Wunst  the  official  trustee  to  take  effect  against 
the  company. 

54.  Judgments  agunst  official  trustee  to  take 
•flRwt  against  the  company. 

55.  Act  not  to  effect  rights  of  creditors,  &c. 
nor  existing  contracts. 

66.  Official  trustee  to  be  indemnified. 

57.  Reaction  or  snit  to  be  instituted  or  pro- 


ceeded with  by  official  trustee  but  by  leave  of 
the  Master. 

58.  No  claim  of  any  contributory  in  respect 
of  his  share  to  be  set  off  againet  any  denumd 
of  the  official  trustee  of  a  dissolved  company 
against*  such  contributory. 

59.  Official  trustee,  with  leave  of  Master, 
may  defend  suits  against  individual  contribn- 
tones. 

Ascertaining  and  getting  in  the  Estate: 

60.  Master  may  summon  any  person,  whether 
a  member  of  the  company  or  not,  to  give  eri* 
dence  as  to  the  affisdrs,  &c. 

61.  Costs  of  witnesses. 

62.  Penalty  on  contributories,  &c.  conceiU 
ing  the  estate  of  the  company  100/.  and  doable 
the  value  of  the  estate  concealed. 

63.  Pending  the  winding-up,  Master  may 
require  pavment  of  balances. 

64.  Orders  may  be  enforced  upon  affidavit 
of  default,  and  without  previous  demand. 

65.  Conveyances  or  assignments  of  real  es- 
tate or  chattels  real  by  official  trustee  how  to 
be  made  and  certified. 

66.  As  to  stock  in  the  funds. 

67.  Payment  of  money  into  the  bank  {to  the 
account  of  the  "  official  trustee*'  of  the  parHeu- 
lar  company,  payment  of  checks,  but  (rsitee  to 
retain  sum  for  current  purposes). 

Proof  of  Debts,  ^c  : 

68.  List  of  debts  to  be  made  out  by  the  offi- 
cial truetee. 

69.  Master  to  advertise  commencement  d 
winding-up. 

70.  No  action  or  suit  to  be  instituted  or  pro- 
ceeded with  against  the  company  but  after 
proof  of  debt. 

71-  Proof  of  debt  to  be  made  as  in  bank* 
ruptcy,  or  otherwise,  as  Master  shall  direct 
72.  Master  to  allow  or  disallow  debts. 


The  Lists  of  Contributories,  and  their 
Rights  : 

73.  Official  trustee  to  make  out  list  of  con- 
tributories. 

74.  List  to  be  settled  by  Master,  and  notice 
given  of  his  beginning  to  settle. 

76.  Notice  to  be  given  to  parties  indodedin 
or  excluded  from  the  list. 

76.  List  to  be  conclusive  when  settled, unless 
cause  shown  to  the  contrary. 

77 »  No  person  entitled  to  appear  as  contri- 
butory unless  name  on  list. 

78.  Contributories  may  summon  other  pei^ 
sons  to  show  cause  whv  they  should  be  inserted 
on  or  excluded  from  the  list. 

79.  Contributories  may  inspect  books. 

Payment  qf  Debts,  Calls,  and  Distrilmtum  of 
Funds: 

80.  Master  to  direct  payment  of  debts. 

81.  Although  assets  not  insufficient.  Master 
may  make  cafls  (but  only  to  the  extent  ofUgel 
or  equitable  liability  of  the  contributories). 

82.  Master  to  appoint  amount  o(  calls. 

83.  Notice  of  intention  to  make  calls  to  be 
given. 

84.  Unless  cause  shown  to  Ae  contrary, 
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pemmytory  order  to  be  made  for  payment  of 
ealle  (witlih  not  less  than  three  weeks  from  date 
qf  order), 

85.,  Peremptory  order  to  be  advertised  and 
served. 

86.  Official  trustee  may,  with  approbation  of 
Master,  enforce  payment,  give  time,  &c.  (com- 
pmutd,  take  seewri^,  abaiuhn  or  sell  bad  debts). 

87.  Master  may  direct  action  or  suit  where 
assets  of  a  deceased  contributory  are  not  ad- 
mitted. 

88.  Official  trustee,  by  direction  of  Master, 
to  circulate  accounts  and  balance  sheet,  &c. 

Powers  of  Master : 
89*  Power  to  Master  to  direct  issues,  special 
cases  and  actions. 

90.  Master  to  adjudicate  on  matters  of  in- 
ternal contest. 

91.  Orders,  &c.  of  Master  to  be  valid  without 
confirmation. 

92.  Orders,  &c.  to  be  filed. 

93.  Orders  of  the  Masterto  have  the  effect 
of  orders  of  court. 

94.  Master  to  have  all  usual  powers. 

95.  In  case  of  illness  or  absence  of  anv  Mas- 
ter, the  Master  acting  for  him  to  have  all  usual 
powers. 

96.  Master  acting  during  vacations  to  have 
all  usual  powers. 

Appeals  and  Special  Reports  : 
97-  Appeals  to  the  court. 

98.  Master  to  make  special  report  as  to  mat- 
ters arising  in  winding-up. 

99.  Rehearing  before  the  Lord  Chancellor. 

100.  Appeal  to  the  House  of  Lords. 

Costs  and  Fees  : 

101.  Costs  of  paying  debts,  &c.,  to  be  at  the 
discretion  of  Master. 

102.  Costs  of  proceedings  before  the  court. 

103.  How  costs  to  be  ascertained. 

104.  How  recoverable. 

105.  Court  may  fix  table  of  fees. 

Services,  Evidence  and  Penalties : 

106.  Notices  may  be  served  by  being  sent  by 
post. 

107.  As  to  advertisements  in  Ireland. 

108.  Advertisements  in  London  and  Dublin 
Gasette  to  be  evidence. 

109.  Courts  to  take  judicial  notice  of  signa- 
ture of  master  or  registrar  and  of  office  seals. 

110.  Forging  any  such  signature  or  seal  to 
be  felony  {under  8  &  9  Vict.  c.  113). 

111.  Punishment  of  persons  giving  false 
evidence,  &c. 

112.  Any  contributory  of  a  company  dis- 
solved, &c.  under  this  act,  with  knowledge  of 
or  in  contemplation  of  dissolution,  &c.,  destroy- 
ing books,  &c.,  guilty  of  a  misdemeanor. 

QHestions  of  Jurisdictum  and  Practice  : 

113.  Enforcement  in  Ireland  of  orders  of 
the  Court  of  C3iancery  in  England,  and  vice 
versum 

114.  Decrees,  &c.  under  this  act  may  be  re- 
ffister«d  in  Scotland,  and  execution  may  be 
bad  as  upon  a  decree  iBterp<med  to  a  bond!,  &c. 


115.  Where  the  company  shall  be  wound  uo 
in  England,  and  where  in  Ireland  (t.  e.  accord^ 
ing  to  tituation  qf  registered  place  of  business, 
or  head  or  only  office :  but  when  coinpany  trans- 
acts  business  in  00th  countries,  presentation  qf 
petition  to  decide  the  jurisdiction), 

116.  Court  to  have  jurisdiction  upon  petition 
as  upon  a  suit  duly  instituted ;  general  practice 
of  courts  to  be  followed  where  not  varied  under 
this  act. 

117.  Court  may  stay  proceedings  on  any  re- 
port or  order. 

118.  Matters  not  prescribed  for  to  be  re- 
ported to  the  court. 

Miscellaneous  : 

119.  Lord  Chancellor,  with  the  advice  and 
consent  of  Master  of  Rolls  and  Vice-Chancellor, 
to  make  general  rules  and  orders. 

120.  Provision  as  to  general  orders  to  apply 
to  Ireland. 

121.  Petition  for  dissolution,  &c.  to  be  a  lis 
pendens  under  2  Vict.  c.  113. 

122.  Forms  in  schedule  may  be  used. 

123.  Act  may  be  altered,  &c. 

SCHEDULE. 

1.  Advertisement  of  petition  for  dissolution 
and  winding  up. 

2.  Mandatory  part  of  order  absolute. 

3.  Advertisement  of  intention  to  appoint 
ofikial  trustee. 

4.  Proposal  of  official  trustee  (and  sureties). 

5.  Order  appointing  official  trustee  and  sure- 
ties, and  advertisement. 

6.  Recognizance  of  official  trustee  and  sure- 
ties. 

7.  Summons  for  party  or  witness  to  attend 
before  Master. 

.8.  Master's  warrant. 

9.  Order  for  production  and  deposit  of 
books,  &c. 

10.  Master's  directions  to  official  trustee  to 
bring  action  against  different  debtors  to  com- 
pany. 

1 1.  Order  for  payment  of  balance  by  contri- 
butories. 

12.  Advertisement  for  creditors. 

13.  Advertisement  that  the  Master  is  setding 
list  of  contributories. 

14.  Advertisement  of  intended  call. 

15.  General  order  in  making  call. 

16.  Order  for  issues. 


LAW  OF  ATTORNEYS. 

[There' are  a  few  pointa  recently  reported, 
the  substance  of  which  it  may  be  well  to  lay 
before  our  readers,  without  waiting  for  the 
regular  Digest.] 

LIEN. 

The  lien  of  an  attorney  attaches  upon  money 
recnved  bv  way  of  compromise,  tnough  the 
verdict  ana  judgment  be  against  his  client* 

•  Danes  y.  Jxfwndes,  3  C.  B.  823. 
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CBANOB  OF  ATTOBNBTI. 

Upon  an  application  to  change  the  attorney, 
where  the  client  it  unacquainted  with  the  Eng- 
Hflh  lann^age,  the  afii  davits  must  clearly  show 
^at  the  purpcMTt  and  object  of  the  motion  were 
known  to  and  sanctioned  by  the  client. 

It  appears  that  it  is  no  objection  to  the 
change  of  an  attorney  that  the  application  is 
made  after  final  judgment.^ 

ATTORNEY*S  AUTHORITY. 

The  eourt  generally,  when  a  parly  is  pre- 
judiced by  the  act  of  an  attorney  done  without 
authority,  leaves  him  to  his  remedy  against  the 
attomey^  if  solvent ;  but  it  is  otherwise  where  a 
defendant  is  in  custody  by  reason  of  the  unau- 
thorised act,  or  where  th«  plaintiff  or  his  attor* 
ney  is  a  party  to  the  wrong.' 

REVIEW   OF  TAXATION. 

Where  costs  are  in  the  discretion  of  the 
Master,  it  should  be  shown  on  a  motion  to  re- 
view a  taxation,  that  the  objection  to  the 
amount  was  urged  before  him.^ 

NOTICES  OF  NEW  BOOKS. 

dm  Inau^ral  Lecture  on  the  C&tumon  Law, 
delivered  in  the  Hall  of  the  Inner  Temph, 
by  RoBBKT  Hall,  Ssq.*  Lectuver  at 
Comnon  Law,  appomted  by  the  Society 
of  the  Inner  Temple.  1848. 
The  readings  of  former  days  in  the  Inns 
of  Court  were  generally  cm  statutes,  and 
sometimes  on  other  branches  of  law.  There 
exist  several  valuable  readings  in  print,  and 
many  in  MS.  The  readers  were  men  of 
experience,  and  rank  in  the  profession. 
Law  lectures  on  an  extended  scale  were 
rendered  popular  by  the  admirable  Com- 
neBtaries  of  Sir  William  Blackstone.  The 
old  lawyers  were  well  pleased  to  speak  of 
them  as  they  iasaed  Iron  the  press*  in 
terms  of  great  and  deserved  praise.  The 
Commentaries  have  been  i^ways  a  text  book 
whereon  the  English  or  American  laws  are 
administered,  and  they  are  translated  into 
many  European  luiguages.  The  book  was 
a  hobby  to  Sir  l^liam  Blackstone,  and 
when  a  judge,  and  a  case  arose  in  court,  he 
feferi;^d  to  his  books  at  his  side,  and  to 
toy  passage  connected  with  it,  to  see  if  it 
OQuld  be  improved. 

In  Engknd  we  have  also  Woodison's 

Lectures  ;  and  in  the  United  States,  Cbaa- 

cellor  Kent's  excellent  Commentaries. 

Iaw  Lectures  are  now  to  be  delivered  in 


cadi  of  the  Ims  of  Court ;  this  wiU  probaUj 
end  in  lectures  ibr  all  &e  Inns ;  oovtsea  m 
common  law,  equity,  conveyancing,  |>reeeded 
bv  a  course  on  general  law  and  the  civil  kw. 
There  are  other  subjects  of  great  imfKirt'- 
ance,  as  special  pleadings ;  shipping,  (ai 
extensive  thoo^  afttioiiaraod  neglacted  sub* 
ject,)  insuraDea^  Ac.  fro. 

These  lectures  at  the  Imia  of  Court  o»  a 
thing :  there  must  not  only^  be  gaod 


k  Jhnke  t.  Loumdu,  3  C.  B.  806. 
A  Hamhrid^e  v.  JPs  to  CrmU$,  3  C  B.  742. 
«  Kent  V.  Great  WiMtern  jRaOnoM  Qwpaay, 
3C.B.724.  ^ 


new  ^ 

lecturers  (whose  labour  is  not  fight)  hot  a 
full  class  of  attentive  pupils,  and  perhaps  to 
ensure  in  these  times  extensive  attendance, 
good  pupils  should  be  rewarded  by  shcurtsn- 
ing  the  time  required  before  they  oaa  he 
caUed  to  the  bar :  the  kte  eminent  judge 
Story  had  a  very  numerous  law  class  at 
Harvard  University,  but  lectures  had  king 
been  then  delivered  iu  the  United  States. 

Lectures,  as  additions  to  educatioii  for  a 
pupil,  may  be  valuable ;  but  the  pufMl  Hwat 
be  Qualified  to  be  a  special  pleader,  eqoity 
dransman  and  conveyancer,  by  laboon  at 
the  desk, — special  pleading  is  the  founda- 
tion of  all :  that  profound  lawyer  andjui%^ 
the  late  Lord  Eldon,  regretted  he  did  not 
know  more  of  special  pleading. 

The  learned  lecturer,  Mr.  Hall,  first  says 
what  he  means  by  common  law ;  hot,  at  a 
good  historical  foundation  is  essential  to  a 
lawyer,  he  proceeds  with  great  ability  to  the 
history  of  the  laws  used  in  England,  first 
by  the  ancient  Britons,  referring  to  the 
Welsh  laws  as  showing  the  old  British  laws, 
and  from  thence  he  proceeds  to  the  Romaai^ 
(p.  9,)  though  he  does  not  think  that  die 
Koman  law  can  be  discovered  in  early 
Britain :  perhaps  we  are  hardly  able  at  this 
time  to  judge  of  thai;  but  the  traces  of  early 
Roman  law  may  yet  be  discovered;  many 
of  the  towns  are  Koman,  and  some  very  do- 
pulous ;  he  thinks  part  of  the  Roman  mw 
would  beengrafted  here  by  the  clergy»(p.l  1,) 
which  is  very  likely  fi>r  mw:h  of  the  iMm- 
ing  of  that  age  rested  with  them,  and  Lo«d 
Campbell  dwells  with  great  driight  oa  Ae 
actions  of  St.  dwidien  as  ehancelkr:  see  ako 
Dr.  Giles*  early  histoiy  of  Britain. 

The  Britons,  An^lo-Saxons,  and  Daoaea^ 
were,  he  says,  of  kmdred  tribes,  and  oor 
common  law  strikes  deep  its  roots  into  the 
history  and  uaagea  of  the  Anglo^Saxoii^ 
but  the  praise  of  eteiy  thinj;  that  waa  Saxw^ 
and  vituperating  everythisg  Nonaaa.  lia 
thinks  is  nothing  hut  a  traditionary  r^eti- 
tiou  df  the  axicient  hut  groundkaa  appeal 
from  political  animosi^^  to  popular  c»* 
dulity. 

The  keturer  taysi— 


.•  &0*< 


Ltcham  «•  ^  Commom  ham. 


iberanoua  Saami  |micipki  «Bd  iutittttioaii 
winch  have  entered  ioto our  oooimoa  lanr;  in 
trnfth,  we  meet  with  Saxon  eteoMnta  at  every 
tnm ;  some  indeed  of  tlioee  moet  familiar  to 
the  historian  have  gradually  diaappeared :  the 
rep^nsihility  of  the  .supeijor  for  hia  men  or  his 
family  has  paseed  amtf,  that  of  the  district  fer 
Ihe  maintenaqce  of  the  peace  still  exists  in  the 
liahiJi^of  the* hundred  tor  injuries  during  riot ; 
that  of  the  clergy  to  the  secular  tritmnsl  was 
one  of  those  Saxon  liberties  which  Norman 
kinffs  were  glad  to  vindicate.  On  the  other 
taniB,  Peter-^ence  and  tillies  were  both  intro- 
duced under  the  Saxons;  forest  laws  existed  in 
the  time  of  the  Saaums ;  and  the  royakaes  of 
wreck,  treasure-trove  and  sixave,  are  Saxon : 
accordingly  the  siniple-hflHrtea  author  of  the 
Myrror  classes  the  evasion  of  them  among  the 
deadly  sbos  ;  the  proteetioo  of  transacttons  in 
market  overt  may  be  hifcmd  from  the  nnnaer- 
oua  and  reiterstod  restiietions  oootadned  in  the 
Saxon  laws:  the  bindiiig  of  bargasns  by 
godspenny,  and  the  naoal  mode  of  spending  it, 
the  recognition  of  the  control  under  which  the 
in£d  stainds  in  relation  to  ber  hnsband,  and  the 
Ictfsd  consequences  of  it,  and  the  germs  of  a  law 
of  settlement  of  the  poor,  are  aU  cf  them  Saxon. 
In  point  of  history,  it  is  more  impoitant  to  ob- 
serve that  they  had  an  imperfect  system  of 


a  nascent  institutiMi  of  chivnlry, 
which  the  French  jnriats  vegard  as  carreepond* 
ing  with  the  state  of  things  in  France  dnring 
their  Merovingian  period;  add  to  this  a  legal 
inequality  of  ranks,  and  an  extensive  practice 
of  what  18  called  commendation,  whereby  the 
^^reat  m^rity  of  those  who  were  free  but  not 
noble  commended  themselves  to  the  protection 
of  some  lord,  temporal  or  ecclesiastical,  whose 
yasaaln  the^  thereby  became,  and  we  have  a 
fltnle  of  soaety  closely  resembling  that  which 
on  the  continent  of  Europe  had  ended  in  pro- 
ducing the  feudal  system.  "* 

He  now  speaks  of  the  feudal  ^stem,  so 
wonderful  in  its  effects.  There  is  a  great 
qiicntion  whether  it  was  originally  intro- 
duoed  in  Riglaad  before  or  after  the  Nor- 
man Conquest.  Mr.  Ha&  gives  it  as  his 
opinion  that  the  feudal  system  was  gradu- 
^f  introduced  into  Europe,  and  in  some 
wamsmt  intn  EaglMuL  befove  the  Conquest, 
but  the  security  of  Norman  ruW  brought 
forward  a  move  perfect  feudal  system. 
Perliaps  aomething  more  might  have  been 
said  of  the  Norman  con^oest  and  the  great 
changes  it  made. 

The  learned  htsbarei^s  reading  and  re- 
sesvcfaes  led  to  the  mofre  favourite  mibject 
of  Ae  Crusades.  He  gives  an  excellent  ac- 
<XNiiit  of  the  laws  or  assizes  of  Jerusalem, — 
a  Tenerable  code.  They  were  from  the 
French  law,   wldi  nertaiB  improvements. 


MS.  of  the  assizes  of  Jerusalem  exists 
in  Vieniuu 

The  leotorer. says, 

<'  it  w&m  idle  to  attempt  ta  trace  psstkcnks 
enstoms  as  they  arose  in  tbs  Ang^Narman 
period,  it  will  suffice  if  we  paj  some  attention 
to  the  transition  from  the  aiodea  of  trial,  whsrh 
pKvaifed  alike  with  Saxon  and  with  Nonaai^ 
to  existing  jndicial  pn>oeediog%  mora  espeoW^ 
trial  by  jury,  which  is  the  kfly.fltone  of  <o«r 
common  law  as  it  is  now  practised. 

"  Yon  will  remember  tiiat  the  court  of  ordi* 
narv  resort  ander  the  Saxons  was  the  Couai^ 
or  Haadred  Court,  whilst  among  tiie  Nonnaas 
it  was  the  Lord's  Court,  and  that,  by  a  custom 
of  veiy  graend  adoption,  the  particular  ooort 
before  which  any  given  suit  most  be  brought 
was  that  of  the  Lard  of  the  defendant.  Y«n 
will  at  once  perceive  that  the  principle  of  trf^ 
ing  issues  of  fact  by  the  morad  balanoe  of  4ns 
evidence  was  alone  wanting,  to  convert  Ihe 
proceeding  before  the  Sason  trihmud  into 
something  very  hke  a  trial  by  the  oonntry, 
whilA  the  proceeding  before  the  Norman  tn^ 
hnnal  was  literally  a  trial  of  the  dffenAint  bjf 
his  peers.  Under  both  systems  there  wereaa^ 
ceptioDsl  instances  approaching  still  more  neariy 
to  the  trial  by  jury ;  and  it  would  rof  ore  only 
a  litde  eathasiasm  to  insist  on  the  tnal  hy  the 
inqncst,  on  appeals  of  murder,  on  which,  my 
cording  to  the  Norman  custom,  the  appeHae 
had  a  right  to  insist,  as  equivalent  thereto  both 
in  fona  and  snbstemoe.  Of  two  of  the  old 
modesof  trial, one,  compurgation,  was  abolished 
in  criminal  cases  by  Henry  11.,  the  other,  ordeal, 
was  forbidden  by  the  Council  of  Lateran,  ▲.  n. 
1215 :  meanwhile,  the  trial  by  battle  had  abo 
alraoat  disappeared  before  the  wdl-coneeived 
reforms  of  Henry  II.,  or  his  Justicier,  GlanviL 

"  I  have  alreaa)r  intimated  that  trial  b^batUe 
was  a  mere  regulation  of  that  right  of  forcible  r^ 
prisal  which  must  and  will  exist  in  all  cases 
where  the  law  does  not  provide  another  remedjK. 
The  tendency  of  all  law  is  by  degrses  to  re- 
move the  parties  from  personal  partidpatioa  in 
the  contest ;  still  there  must  lAways  be  some 
right  of  direct  reca4>tion,  without  having  re- 
course to  a  legal  proceeding.  The  common 
law,  until  modified  by  the  statutes  of  forcible 
entry,  allowed  this  to  a  very  considerable  ex- 
tent. If  a  man  was  rejectea,  being  himself  on 
the  spot,  he  had  a  few  days  allowed  '  vires  re- 
sumere,  arma  congerere,  et  auxilia  amicorum 
invocare,'  and  reinstate  himself  by  force :  if  he 
were  absent,  he  had  a  longer  time  allowed  him« 
according  to  the  place  of  absence ;  if  he  were 
gone  to  Jerusalem,  he  was  allowed  three  years 
out  of  England,  and  nineteen  days  after  his  TS- 
tum.  This  turned  on  the  legal  idea  attached 
to  the  word  seisin,  or  possession;  a  man  was 
not  diseised  by  the  mere  forcible  or  clandestine 
entry  of  a  stranger,  but  he  became  so  by  his 
own  laches  if  he  did  not  re-eiitor  forthwiULin 
which  case  he  was  left  to  his  writ  of  right,  Bnt 


They    were    one  of  4ki  eood  tilings  nf  ^°  <>^«  P?"  ^  ^«*^«^  Christendom,  cirwiaa- 

j^  1^  ^  •'•1  -  ^  -  a*^anAaa     At  A     Moi^     ««A*wil%     fVk*    «>*AAM»ofr«#kn   aV  ^HA 

me  CmaHdesy  amid  the 
aad  nuseiy  of  the  time. 


bsMfiiy,  erbdty, 
The  • 


stances  did  not  permit  the  reservation  of  the 
remedy  by  writ  of  right  to  its  foil  extent,  I 
mean  m  tne  kingdom  of  Jerusalem ;  for  if  the 


I  Total  amount  Kceived  during  the  £  s.  d, 
same  period  of  poundage  in  re- 
spect of  the  Income  Tax  im- 
posed upon  pajrmentsmade  out 
of  any  funds  of  the  suitors  of 
the  said  court        .        .  91     7  11 

The  like  for  poundage  on  the  one 

shilling  and  six  penny  duties  .         6  10    9 

J.  A.  Bb&bst. 
lOth  February,  1848. 
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recovery  hy  that  proceeding  had  heen  allowed 
there  alter  any  considerable  lapse  of  time,  the 
povemment  would  have  been  exposed  to  this 
inconvenience,  that  the  very  military  tenants 
who  held  their  estates  for  the  purpose  of  being 
continually  present  to  resist  a  restless  enemy, 
might  absent  themselves  in  the  hour  of  danger, 
and,  when  that  was  over,  return  and  recover 
their  fees  by  writ  of  right  from  those  who  had 
really  performed  the  condition  of  the  tenure : 
Godfrey  of  Bouillon  therefore  limited  one  year 
as  the  period  within  which  a  writ  of  right  must 
be  brought,  but  at  the  same  time  established 
the  assizes  of  Novel  Disseisin  and  Mort  d'An- 
cestre,  by  which  a  party  ejected  or  excluded, 
otherwise  than  by  process  of  law,  from  his  own 
seisin  or  that  of  which  his  ancestors  died  seised, 
might,  on  application  to  the  court  within  forty 
days,  be  reinstated  in  his  seisin,  leaving  the 
question  of  right  still  to  be  decided  in  the  ordi- 
nary form  of  law;  and  these  were  called  pos- 
seasory  actions,  because  the  possession  alone 
and  not  the  right  of  property  could  come  in 
question.  These  possessorv  actions  Henry  II. 
introduced  into  the  law  of  England,  but  allowed 
much  longer  intervals;  the  technical  founda- 
tion was  a  writ  to  the  sheriff,  directing  him  to 
summon  a  jur^  of  twelve  to  inquire  into  the 
fact  of  the  seism  and  heirship  alleged,  and  if  the 
facts  were  found  in  the  affirmative,  the  claimant 
was  put  in  possession,  leaving  the  other  party 
to  bring  his  writ  of  right ;  but  the  same  king, 
at  the  same  time,  made  this  important  modin- 
cation  in  that  proceeding  also,  that  he  left  it  to 
the  defendant,  if  he  thought  proper,  to  have  the 
light  tried  by  the  grand  assize,  or  a  jury  of  re- 
cognitors, instead  of  the  trial  by  battle/' 

The  lecturer  hath  availed  himself  of 
many  foreign  and  recent  books  on  the  sub- 
ject he  has  so  ably  treated,  and  the  lecture 
will  be  read  with  advantage  by  students  in 

Sneral,   as  an  additional  introduction  to 
eir  Blackstone. 


TAXES  ON  JUSTICE. 

COURT  OF   CHANCERY. 

The  following  are  extracts  from  recent  re- 
turns to  parliament :  — 
Clerk  of  Enrolments,  and  Clerks  of  Records 

and  Writs. 
Beturn  qf  John  Alexander  Berrey,  one  of  the 

Clerks  of  Record  and  Writs  in  the   Hiyh 

Court  of  Chancery. 

Aged,  76  years. 
Totid  amount  received  as  clerk  of 

records  and  writs  since  the 

passing  of  the  act  5  &  6  Vict. 

c.  103,  for  salary  under  that 

act,  to  the  3rd  day  of  February, 

instant  .        .       V       .   6,316    6    1 

And  for  compensation  under  this 

act 245    9    2 

Total  amount  received  during  the 

same  period  for.  compensation 

as  one  of  the  late  examiners  of 

the  said  court         •        •        .  1,100    0    0 


Return  of  DaM  Drew,  the  Clerk  of  Bnrolmeaii 
in  Chancery, 

Age  56  years  and  upwards. 
Totid  amount  received  for  salary 

and  compensation  under  the 

act  5  &  6  Vict.  c.  103,  to  the 
'    3rd  day  of  Februarv  instant   .  14,620  18    8 
Total  amount  receivea  as  pound- 
age in  respect  of  the  Income 

Tax  imposed  upon  payments 

made  out  of  any  funds  of  the 

suitors  of  the  said  court  since 

passing  the  said  act 


140    6  10 
D.  Drew. 


Snrobnent  Cffice,  Chancery  Lane, 
February,  8,  18481 

Return  of  John  Veal,  one  of  the  Clerks  of  Re- 
cords  and  Writs  of  her  Majesty's  High  Court 
qf  Chancery  in  England, 
Age,  40  years  and  upwards. 

Received  for  salary  and  compen- 
sation, from  the  28th  October, 
1842,  to  the  3rd  Feb.  1848     .    7,011     0    3 
John  Vxal. 


Ke/«rft  of  Frederick  Bedwell,  one  of  the  Clerks 

qf  Records  and  Writs  of  her  Majesty's  High 

Court  of  Chancery, 

Age,  35  years  and  upwards. 
Amount  received  for  salary  under 

the  act  5  &  6  Vict.  c.  103,  from 

the  28th  October,  1842,  to  3rd 

February,  1848  .        .    6,316  16     I 

Frederick  Bbdwbll. 

7th  February,  18^S, 


Return  of  Seth  Charles  Ward,  one  of  the  Clerks 
of  Records  and  Writs  of  her  Me^esty's  Kigh 
Court  of  Chancery  in  England. 

Age,  35  years  and  upwards. 
Amount  received  for  salary  as      £       «.    tf« 
Clerk  of  Records  and  Writs, 
under  the  act  5  &  6  Vict.  c.  103, 
from  the  28th  day  of  Oct.  1842, 
to  the  3rd  Feb.  1848      .        .    6,316  16     1 

Sbth  Charles  Ward. 
7th  February,  1848. 


Six  Cleekb. 

g^J?"' Vernon  Utterson|  CompeoMolAfmci 
WilhamTurton  .^li^illri^^jr^    •_ 

Henry  Gawler        .       . )  l*5W.18t.4i«.€^ 

I  have  no  documents  or  infonnsitioa  m  mf 
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office  to  enable  me  to  return  the  ages  of  the 
kte  Six  Clerks. 

I.  J.  Johnson, 
'     Solicitor  to  the  Suitors'  Fkmd. 


Taxing  MastIebs  in  Chancbby. 
Hie  following  items  are  extracted  from  a 
Retam  made  by  the  Taxing  Masters  on  the 
4th  February : —  ■ 

Received  since  the  passing  of  the  6  &  6  Vict, 
c.  103,  (1842). 
Geo.  Gatty,  (retired).  £       .  d. 

Salary       .    £10,027     3    5 
Compensation  26,235  17    1 

36,263    0    6 

Henry  R.  Baines  .  .  36,188  15  11 

Richard  Mills  .  32,992  U     7 

John  Wainewright  .  30,083    4    3 


Philip  Martineau  . 
Robert  B.  FoUett  . 


£135,457  12  3 
.  10,027  3  5 
.  10,027     3     5 


£155,511  19     3 
These  sums  have  been  paid  out  of  the  Suitors' 
Fee  Fund  during  the  last  five  years. 

With  regard  to  the  salaries  of  2,000^  a  year, 
there  are  different  opinions,  as  well  among  the 
judges  as  the  practitioners,  whether  the  Fee  or 
the  Consolidated  Fund  should  bear  the  burden ; 
but  we  presume  every  body  must  agree,  that 
the  compensations  for  sinecures  created  in  for- 
mer times  should  not  be  inflicted  on  the  poor 
suitors  of  the  present  day.  The  fees  collected 
to  pay  these  compensations,  come  in  the  first 
instance  from  the  pockets  of  solicitors,  and 
finally  (If  they  are  able  to  pay)  from  the  suitors, 
who  have  also  to  defray  the  fees  and  charges  of 
counsel*  solicitors,  and  witnesses.     ' 

We  have  a  hundred  times  urged  the  injustice 
of  these  exactions,  but  the  progress  of  truth  is 
dow^  and  we  must  keep  the  subject  constantly 
in  view. 

MEETING    IN  LYON'S   INN  HALL  ON 
THE  CERTIFICATE  DUTY, 

To  the  Editor  qfthe  Legal  Observer. 

Sim, — I  beg  to  call  your  attention  to  a  re- 
;K>rt  contained  in  the  number  of  the  *'  Law 
nmesr"  for  the  26th  of  February,  of  a  meeting 
It  Lyon's  Inn  Hall,  for  taking  steps  to  obtain 
he  Repeal  of  the  Certificate  Duty,  and  to  an 
Bticle  in  that  journal  with  reference  to  the 
Deeting^.  The  following  are  a  few  remarks 
fast  have  occurred  to  me  on  the  subject,  which 
submit  for  your  consideration. 

It  is  to  be  obsenred  that  thitjist  of  the  de- 
jberatione  at  the  meetmg  difiwrs  much  from 
hat  of  ihm  argomentt  in  the  *'  Law  Times." 


In  that  paper  the  object  seems  to  be  to  apply 
the  matter  to  an  attack  upon  the  Incorporated 
Law  Society,  for  the  purpose  of  exalting  it- 
self. It  is  not  necessary  to  repeat  the  state- 
mente  made.  I  presume  that  those  who  are 
unacquainted  with  the  particulars  will  not  take 
as  proved  that  which  is  merely  alleged.  To 
those  who  are  acquainted  with  the  facte  a  more 
than  common  absence  of  due  information  as 
to  the  operations  of  the  Law  Society  will  be 
apparent.  So  far  from  the  society  not  having 
moved  to  obtain  the  repeal,  I  shoold  have 
supposed  it  had  been  pretty  generally  known 
that  long  previous  even  to  the  institution  of 
the  "  Law  Times,"  much  had  been  done  by 
the  Law  Society  in  furtherance  of  that  object 
— that  it  is  now  actively  so  engaged— and  that 
there  is  every  reason  to  look  for  a  favourable 
result  ultimately  from  those  very  labours. 

The  difficulties  that  exist  present  themselves 
to  soitie  extent  in  the'littie  that  passed  at  the 
Lyons  Inn  meeting.  Much  care  and  pains- 
teking  and  deliberation  in  the  course  to  be 
pursued  are,  from  the  circumstances  of  the 
case,  of  vital  importence,  and  anv  immature  or 
iU-advised  proceedings  must  ^viaentlv  be  most 
prejudicial.  In  the  present  aspect  of  the  sub- 
ject of  taxation,  this  applies  with  peculiar 
force. 

To  turn  to  the  meeting  itself:  what  was 
done  at  it  ?  The  gentlemen  who  addressed  it 
disagreed  upon  the  principle  even  upon  which 
they  were  to  act,  and  decided  upon  nothmg. 
A  nameless  committee  was  appointed.  Surely 
there  is  not  much  in  that.  It  is  true  an  hono- 
rary secretary  was  nominated,  but  no  great 
things  can  be  expected  from  an  isolated  indi 
vidual,  however  well  he  may  be  disposed. 

The  matter,  I  should  think,  cannot  be  iii 
better  hands  than  those  of  the  council  of  tlu 
Incorporated  Law  Society. 

That  iU  resulte  would  attend  *'  a  house  being 
divided  against  itoelf,"  is  a  doctrine  of  high 
authority.  One  would  have  concluded  that  it 
is  obvious  that  no  good  purpose  could  be 
attained  where  the  co-operation  of  Londoa 
solicitors  is,  admittedly,  essential  to  the  succew 
oif  the  work,  by  endeavouring  to  create  com- 
plainte  against  the  Law  Society,  numbering, 
as  it  does,  about  one  half  the  Londdh  profes- 
sion, and  including  in  ito  members  more  than 
half  in  point  of  influence  and  respectebility. 

Let  us  have  the  cause,  "  the  good  cause,** 
advocated  in  every  way,  and  from  any  and  all 
quarters,  but  let  that  advocacy  be  of  ''the  right 
sort." 

A  Town  Mkmbkr  of  the  Incorporated 
Law  Society. 


PARLIAMENTARY  PROCEEDINGS  RE- 
LATING  TO  THE  LAW. 

For  the  usual  List  of  Bills  in  Parliament, 
and  their  progress  during  the  past  week,  vide 
the  Postscript,  third  page  of  the  coyer. 
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NOTES  OF  THE  WEEK. 


.1 

offiod 


I9SW  MASTXft  IN   CHANCSBT. 

Sk  Oa&m  Wikon  Ylu  msigiied  his  offi( 
•8  oae  of  the  Marters  of  the  C^urtof  ChaDoeiy; 
Mid  BidiardTarin  Kiadenley,  £i<i^  Q.  €^  hae 
been  appoiBted  w  his  stead.  < 

Sir  Oiffia  ms  caUed  to  the  Bar  on  the  30th 
flf  June,  1789,  and  appmnted  a  Master  on  the 
aSrd  March,  1836.  He  was  iorraerly  a  Oon- 
■iBsioncr  of  Bankruptcy^  and  Recorder  of 
WiAdaer. 


Mr.  IQndersley  was  called  to  the  Bar  on  lOtk 
Febnuary,  l8l«,-aBdwaspnnnoledto<dttmlc 
of  Queen's  Counsel  in  the  year  1634.  fife 
ranked  next  after  Mr,  Spence,  and  before  Sir 
FitzToy  K^. 

COLOKIAI.  LAW  OFFKUS. 

Jaaet  Shimff;  £aq.»  has  been  a^pouitod  At. 
tomey  General  of  Antigua. 

The  Hon.  J.  Q.  Uniacke^has  been  appointed 
Attomey-^leMnal,  and  W.  T.  Dei  Bsm,  £eq^ 
Solicitor-General  of  Halifax,  Nora  Scotia. 


RECENT  DECISIONS   IN  THE  SUPERIOR  COURTS, 

RBTORTBD   BY   BABHISTBaS  OF  TUB  8CVBBAL  COUBTS. 


Clark  y.  JF)reewU».    Jan.  31, 1848. 

IW/I7NCnON,  —  UNAUTHOBISBD     USB     0» 
NAMB. 

The  court  will  not  regtrain  the  unottthorized 
use  of  the  name  of  any  person,  where  no 
actual  or  probable  injury  to  his  property 
can  be  shtymn  to  arise  from  the  nse  qfH, 

This  was  a  motion  by  Sir  James  Clark  to 
seatrain  the  defendant  from  eelling  certain  pills 
«s  ""  Sir  James  Claim's  Consumption  Pills,"  or 
cuculatii^  hand-bills  advertisiBg  the  pills  by 
thttt  description.  The  motion  was  supported 
by  an  affidavit  of  Sir  James  Clark,  in  wnich  he 
'denied  haring  in  any  manner  aHthoriaed  the 
sale  of  the  pills»  «Bd  stated  that  he  had  caused 
ttme  of  them  to  be  analysed,  and  found  that 
they  coaiiated  principally  of  mercury  and  aniti. 
tttaity,  ingwdients  which  in  many  oases  of  con- 
iBiaption  he  comidered  to  be  in}uriott8.  The 
advertisements  issued  by  the  defettdant  wen 
calculated,  from  the  extravagant  nature  of  the 
daimB  aeit  up  for  the  piUi,  to  bridfr  Sir  James 
Cbrk'a  iKmcal  reputatioa  into  discredit  with 

to 

waaa 


«ny  Kasooable  person  who  believed  him 
kave  «uthoriaed  toe  sale  of  them.  Then  wi 
«Mgfat  attea^>t  on  the  part  of  the  defendant  to 
diagniee  Sir  James  Qaric's  name  by  spelling  it 
Clarke,  but  ^  circumstances  of  Sir  James 
Cbrk's  well-known  veputation  in  couaomptive 
fwies,  die  use  by  the  defendant  of  the  Royal 
Anns  in  referenoe  Bpnarently  to  Sir  James's 
ofilce  of  Physician  to  tne  Queen,  and  the  fact 
m£  (he  defendant  not  appearing  to  oppose  the 
■Mition  thouffh  aervoa  with  notice,  kft  no 
doubt  as  to  tne  identity  of  Sir  James  with  the 
person  in  whose  name  the  piUs  were  sold.  The 
defendant,  in  his  advertisement,  described  him- 
self as  agent,  impljring,  though  not  stating  ex- 
pressly, that  he  was  agent  to  Sir  James. 

Mr.  TWmerMidMr.  fl'idbntt,  for  the  motion, 
coQtended  that  the  use  time  improperly  made 
by  the  defendant  of  Sir  James  Clark's  name 
might  do  him  an  injury  for  which  an  action 
ior  damages  would  Me,  (Vin.  Abr.  Action  on 
Words.  S.  a.  1 1,  p.  453,)  and  that  in  every  case 
in  wbich  damages  would  lie  an  injunction  could 
be   obtidned  ;*-<h8t  So-  James  Oarit  would 


bav«  no  meBns  of  restraining  the  wrong  done 
to  him  at  law,  if  the  defendant  chose  to  persist 
in  it,  except  by  bringing  a  multiplicity  ol 
actions,  wteh  was.  of  iudf  a  ground  for  the 
interference  of  a  court  of  equity,— that  the 
right  to  an  injunction  against  the  unauttoea 
use  of  the  name  of  one  person  by  another  (iia 
not  depend  upon  the  circumstanceof  thepJam- 
tiff  being  able  to  derive  a  profit  fr^P^^-J^ 
sought  to  be  restrained,  as  appeared  from  jjm 
Byrom  v.  J^*nJ*om  «  Mer.l»,whw«ni«F5^ 
tion  was  granted  against  the  pnbhcation  nnto 
Lord  Byron's  name  of  poems  not  written  ^ 
him,  in  which,  therefore,  he  coald  not  poaowy 
have  any  property  ;-and  that  a  P«MiMy * 
terest,  analogous  to  that  posseiiod  by  hort 
Byron  in  the  case  cited,  existed  here,  smce  w 
act  of  the  defendant  tended  to  pwvent  W 
James  Clark,  if  he  chose,  fromseffingthei^ 
to  vend  pills  under  his  nametoaootherpw 
and  thus  proapectiwcly  to  iJi|W«^hat  nsftitw 
a  vahiable  property  «o  himr-Thst  «J*r 
present  his  profit  as  a  physician  was  denw 
from  vending  directions  for  makmg  piUMJ 
that  to  sell  pflls  as  made  by  his  dhtctio^jw 
they  wefe  not,  Erectly  intwfwed  wtt  ■ 
business;— LasUy,  that  the  relief  asked  ^ 
analogous  to  the  reatndning  the  use  by^ 
person  of  trade-marks  belongmg  to  »mw 
CW^v.Day,  7Bca,8f;  JKiw«  v.  Jftr|^ ' 
Keen.  213 ;  Perry  v.  TVi^^,  6  Beavan,*?. 

Lord  Langdale  said,  that  he  did  not  liunicn 
had  jurisdiction  to  restrain  the  act  wmpia^ 
of.  He  did  not  see  how  he  cooidaw^ 
without  assuming  the  juriBdictioB  t»  w«ra 
the  publication  of  a  libeL  The  K«>tt?y^ 
which  the  present  injunction  was  m»^J^ 
.that  the  act  of  the  defendant  waiwdirtt^ 
calculated  10  damnge  Sir  Jamei  Clar^s^ 
tation ;  and  certainly  if  any  oBecanW  w"" 
that  he  sanctioned  the  adv«rtise«Bt8|M" 
tion,  their  publfesitioii  would  be  a  «p»J 
defaoMtion  of  Sir  Janes;  b«t  so  «M»d«« 
Kbd.  inaiiUio«waiBfamsdtotheis« 
aoaae  injury  doM  to  propflrty*  •'^^  JlTJ 

remedy  by  injcndtai  to  be  oonfined.  « 
Mumyinoe  to  thn  miaMkmk  ^^^Ji^ 

of  tiMs  oo«l»^ten  001*1  m^m^ 


IMtdl 


been  a  stranger'case  tlian  that  of  the  publica- 
tion  c7  Mr.  Soudie/a  Wat  TjUt,  where, 
neverthelesi.  Lord  I^don  refused  to  interfere, 

iSoutheyy.  Sherwood,  2  Mer.  438).  If  Sir 
^tmta  Ufaurk  bad  been  in  the  habit  of  maHn^  a 
profit  by  selling  pillt,  the  case  would  hare 
comewitfiin  the  authority  of  Lorcf  Byron  t. 
Joknttoti:  but,  aa  the  ease  stood,  he  saw  no  in- 
}ary  done  to  Sir  James  Clark's  pronerty,  and 
aa  he  considered  that  the  court  baa  no  jnris^ 
diction  to  restrain  the  publication  of  a  Ubiel,  be 
must  refuse  the  preaent  application. 

ibporte  Crmm.    Feb.  16,  18i8. 

SQVITT  or  RBDSMPTION. — TRU8TB»S. — 
PATMNT  OP  MONEY  OUT  OP  COUKT.— 
EBFXRKNCK   AS  TO  TITLX. 

Wktre  a  tmantfor  Itfe  of  fseriwa  kmds,  with 
remamder  to  kis  ekHirm  m  strict  settle- 
wtemi^  ^ert  to  pojf  amt  qf  ki$  own  pocket 
ome  portion  of  tke  purchMe-^ntmei/ for  cer- 
teM  other  Umds  to  be  settled  to  tke  smne 
m9€S,  tke  other  perium  tobepmd  by  a  sum 
qf  feoneif  in  emrt :  tke  court  wUl  not 
order  tke  money  to  ks"  wnd  t/o  tke  tenant 
forltfe  on  kis  undertahng  wiikout  u  re^ 
ference  to  tke  Master  as  to  title* 

ifusiees  are  mot  justUud  in  itsDSstn^g  tmst" 
mon»f  in  tha  pnrckase  of  an  equity  (/ 
n 


v-F.C.  ifM^ifJBrwf. 
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Uki>rr  the  win  of  the  late  Lord  Craven 
bearing  date  the  9th  Dec,  1785,  Richard 
KeppeT  C^ven  was  entitled  to  an  estate  for  fife, 
with  remainder  to  his  'first  and  other  sons  in 
tail  male,  with  reasalnder  to  the  right  heirs  of 
the  testator,  in  certain  estates  in  Gloucester- 
shire.  R.  K.  Craven  never  married,  and  the 
Rmamder  in  he  simple  was  now  vested  in  the 
pRsent  Earl  of  Craven.  In  September,  1838, 
me  Cheltenham  and  Great  Western  Union 
Railway  Company  purchased  some  of  the 
Ktded  estates  for  l,QO0l.,  and  paid  the  pur. 
:lia8e-iiioney  into  the  Bank  of  En^and,  with 
htjoMtf  cdT  the  Aeconntant-Gener^,  pursuant 
o  taor  act  of  parliament ;  and  by  an  ordhr  of 
ipiirt  the  1,200/.  was  invested  in  3  per  cent. 
sihwed  bank  annuities.  The  psoties  were  de- 
Boos  of  pnrchasinff  an  adjoining  estate  for 
jiooi.,  and  of  ap^ying  the  1,2002.  m  {«rt 
ayment  of  the  pnrchaa&'money,  and  of  making 
p  the  deficiency  by  a  mortgage  of  the  estate  to 
e  purchased,  and  a  petition  was  now  presented 
Istixkg  the  foregoing  fu^ts  and  that  a  Mr.  C. 
bodwyn  had  agreM  to  advance  the  remainder 
f  the  3,9O0l.  on.  mortgage  of  the  purchased 
late,  and  that  instructions  had  been  laid  be- 
w  dwinael  to  prepare  a  proper  draft  for  the 
irpese  of  convejring  ^®  l4fal  estate  in  the 
•■iQ»ea  to  the  said  Qiarles  Goodwyn,  subject 
tedgmpti^P  on  repajment  of  the  amount  of 
ff  adranetf^  and  lor  hmiting  the  equity  of  re- 
tisgrwn  in  the  same  manner  aa  that 
;h  iii^  lands  sold  to  the  company  would 
limited  had  die  sale  not  taken 
it  pra^  d«t  the  bank  inauttiei 


night  be  sold,  sad  the  money  ariaiag  finas  ths 
sale  paid  to  R.  K.  Qraven  on  hia  undsrtsking 
to  apply  them  in  tha  mauMr  propoaed,  or  diat 
die  money  might  be  paid  to  the  vendor  of  the 
estate  upon  his  eseendng  a  proper  coaveyanoa 
of  the  estate  to  the  same  uses.  Sec.,  as  those 
which  would  then  have  afifected  the  lands  aoU 
to  the  company  had  no  such  sak  takea  place, 
snhject  to  a  mortgags  in  fes  to  the  sud  CL 
Goodwyn  for  sscuriog  that  portion  of  die  pav» 
chase-money  which  he  ahoold  advance*  The 
Chdtenham  and  Great  Western  Unien  Radwaf 
Act,  6  W.  4,  proirided  that  die  eompensatiini 
money  for  landa  purchased  duMild  be  paid  into 
court,  diere  to  vsmain  ''until  the  ssae  should 
upon  apphcation  be  laid  out  by  the  order  of 
the  saia  court,  made  in  a  summavy  way  as 
aforesaid,  in  tke  purckmse  of  other  Umds,  which 
should  be  conveved,  limited,  and  settled  to, 
for,  and  upon  such  and  the  like  uses,  &c.,  aa 
the  lands  which  should  be  so  purchased,  &c*, 
stood  limited.'* 

Mr.  JVickens  appeared  for  the  petition. 

Mr.  Betrir  for  the  company. 

The  Vtee-Chancettor  refused  to  grant  the 
petition  on  the  ground  that  it  asked  for  the  in- 
vestment of  money  in  court  in  the  purchase  of 
an  equity  of  redemption,  an  investment  which 
tfustoss  were  not  justified  in  asaking.  The 
petition  was  snbeequentfy  amended,  stating  dnd 
Mr.  Craven  would  pay  out  of  his  own  poekst 
the  rest  of  the  purcham-money  without  eatai^ 
ing  into  any  mortgage  of  the  estate^  and  il 
prayed  that  the  estate  might  be  conveyed  to  die 
uses  of  the  will. 

Mr.  Wi^sens  aaked  that,  on  Mr.  Gnvao 
giviog  an  undertaking,  the  money  might  be 

Sid  to  him  without  fedcing  a  rsfierence  to  the 
aster  as  to  the  title,  stating  that  ttis  course 
had  been  adopted  in  othw  branchea  of  dis 
court. 

The  Vie&'ChaneeUor  refused  to  make 
order  without  a  referenes* 


the 


Otce'C^ancfllor  Wanisfyi  Mvuu 
Barton  v.  Haynes^    Jan.  25, 1848. 

PnA0nCB.-*8VIT  PSMDBMTB   LITK. 

Semble»  that  where  a  suit  is  instituted  by  etfo^ 
cutors  in  this  court  pending  litigation  ts^ 
meeting  the  toill  m  the  Ecclesiastical 
Court,  the  suit  should  not  be  brought  to  a 
hearing  until  the  litigation  in  the  £0010- 
siastical  Court  is  disposed  of 

This  \ffaA  a  suit  instituted  b^  the  ez^cuton 
of  the  will  of  Mr.  J.  B.  Haynes,  m  consequence 
of  the  litigation  of  the  son  and  widow  of  the 
testator  in  the  Ecclesiastical  court,  whereby 
the  executors  were  prevented  from  obtaining 
probate ;  and  it  prayed,  among  other  things, 
that  a  receiver  should  be  appointed.  A  receiver 
waiB  accordingly  appointed,  and  the  cause  was 
brought  to  a  beanng  by  the  plaintiffs,  together 
with  a  petition,  by  Uiem  for  an  inquiry  aa  to 
eertaia  costs  incmrred  bv  them  in  the  prsssrra- 
tionofthehuiiitoreaBaothsr  eflbots^  part  ef 
ths  Isstator'a  ssHtii,  and  alse  ibr  aniac^dffyai 
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Stf^nor  Comi9 :,  V.  C.KHi0hi  Bhiee.— Qveoi'f  Beu^ 


to  whtt  would  be  a  proper  sum  to  be  alloved 
for  euch  purposes  for  toe  future. 

RuueUukd  Shebbeare  for  tbe  plaintiffs. 

Baetm,  for  the  defendants,  said,  that  this  suit 
should  not  have  been  brought  to  a  hearing 
until  the  suit  in  the  Ecclesiastical  Court  had 
been  disposed  of. 

Vtce-Ckancellor,  I  would  rather  not  make 
a  decree  in  this  suit  until  the  hearing  of  the 
cause  in  the  Ecclesiastical  Court,  but  I  can 
make  a  reference  as  to  the  furniture  and  other 
effects.  Let  the  cause  stand  over  until  the  first 
daj  of  Trinity  Term  next,  with  liberty  to  apply. 
His  Honour  then  made  an  order  upon  the  pe- 
tition, referring  it  to  the  Master  to  make  cer- 
tain incjuiries  upon  the  subjects  mentioned  in 
the  petition. 

Harvey  v.  Renon.    Jan.  27, 1848. 

PRACTICE. — PRO    CONPB880. — ABSCONDING. 
— DBFBNDANT. — 8BTTINO   DOWN   CAUSE. 

A  defendant  had  absconded,  and  the  cause  ap- 
peared in  the  cause  paper  for  the  day  to  be 
taken  pro  confesso,  but,  no  one  appearing, 
it  was  struck  out.    The  court,  upon  the  ap- 
plication of  the  plaintiff,  allowed  the  cause 
to  be  restored  to  the  paper. 
The  defendant  in  this  cause  had  absconded, 
and  on  the  25th  of  January,  the  cause  appeared 
in  the  paper  to  have  a  decree  taken  pro  cou' 
fesso.    No  one,  however,  appearing  when  the 
cause  was  called  on,  it  was  struck  out.    On 
the  26th  of  January, 

/.  fV.  Smith,  for  the  plaintiff*,  applied  to 
the  court  to  have  the  cause  restored  to  the 
paper,  citing  Baker  v.  Keen,  4  Sim.  498,  in 
support  of  tne  application. 

llie  Vice-Chancellor  said,  that  he  felt  some 
difficulty  in  acceding  to  the  application,  in  con- 
sequence'of  the  absence  of  the  defendant. 

/.  IV,  Smith,  on  the  following  day, 
stated  that  the  registi^irs  considered  that  the 
cause  might  be  restored  as  proposed. 

The  Vice-Chanceilor  said,  that  he  still 
doubted  whether  it  was  not  necessary  to  have 
the  cause  set  down  again ;  but  from  a  feeling 
of  deference  to  the  registrars,  though  against 
his  own  impression,  he  would  permit  the  cause 
to  be  put  at  the  head  of  the  paper  for  a  future 
day. 

(Before  the  Four  Judges.) 
Lewis  V.  Harris, 

INSOLVENT. — PLEADING. — ^VBSTINO   ORDER. 

A  plea  under  the  5  ^  6  Vict,,  c  116,  s,  4, 

setting  out  all  the  particulars  antecedent  to 

the  grant  of  a  final  order,  and  the  granting 

thereof  for  the  protection  of  the  person  of 

the  insolvent,  and  the  vesting  of  his  estate 

in  the    ojieial   assignee,  was  held  good, 

though  it  did  not  mention  nor  refer  to  the 

creditors*  assignees, 

Tms  was  an  action  by  the  drawer  against 

the  acceptor  of  three  bills  of  exchange  at  nine 

months  date.    There  were  counts  for' money 


lent  and  on  an  account  stated.  The  defendnt 
pleaded  the  following  plea  from  nnder  the  5  & 
6  Vict.  c.  116,  an  act  tor  the  relief  of  iniohcnt 
debtors. 

The  defendant  says,  that  after  the  making  of 
the  said  promises,  and  accming  of  the  causes  of 
action  in  the  dechration  mentioned,  and  befon 
the  commencement  of  this  suit,  to  wit  on  the 
I6th  June,  1843,  the  defendant  not  being  a 
trader  within  the  meaning  of  the  statutes  in 
force  relating  to  bankrupts  at  the  time  of  the 
making  and  passing  of  the  act  of  pailiiment 
hereinafter  mentioned,  &c.,  having  leaded  12 
calendar   months  in  London  under  and  by 
virtue  of,  and  according  to  the  directions  aod 
provisions  of  a  certain  statute,  entitled,  in  act 
tor  the  relief  of  insolvent  debtors,  duly  pre- 
sented his  petition  for  protection  from  procesi 
to  the  Court  of  Bankruptcy  in  London,  vhidi 
said  petition  during  all  the  time  herein  in  tbst 
behalf  mentioned  had  annexed  to  it  a  fiill  ind 
true  schedule  of  the  defendant's  debts,  and  die 
same  schedule  and  petition  then  were  punoaot 
to,  and  then  dulj  contained  all  the  matters  in 
that  behalf  mentioned  in  the  said  statute,  ac- 
cording to  the  form  and  effect  thereof,  and  the 
same  petition,  bearing  date  to  wit  on  the  I6tk 
June,  18(3,  was  forthwith  afterwards,  to  wit  on 
the  day  and  vear  last  aforesaid,  duly  and  ac- 
cording to  tne  form  and  effect  of  the  said 
statute  filed  of  record  in  the  said  Court  of 
Bankruptcy.    And  the  defendant  further  sayi, 
that  such  proceedings  were  thereupon  bad  in 
the  same  court  upon  the  said  petition  of  the 
defendant,  pursuant  to  the  said  statute,  and  in 
all  respects  conformable  thereto,  that  aftervards 
and  before  the  commencement  of  this  suit,  to 
wit  on  the  28th  August,  1843,  accorcbng  to  the 
form  of  the  said  statutes,  and  pursuant  thereto, 
a  final  order  for  protection  ana  distribution  v« 
then  made  by  a  commissioner  duly  authorised  is 
that  behalf,  by  R.  C.  Fane,  Esq.,  for  the  protection 
of  the  person  of  the  defendant  trom  allprocess,aDd 
for  the  veetmg  of  the  esUte  and  effects  of  the] 
defendant  in  T.  M.  Alsager,  one  of  the  officii^ 
assignees  of  the  said  Court  of  Bankruptcy  s 
and  the  defendant  further  saith,  that  the  sercrd 
debta  in  the  declaration  mentioned,  and  each 
and  every  of  them  were  contracted,  and  tw 
causes  of  action  in  the  declaration  mentionw, 
arose  before  the  said  date  of  the  sud  filing  Um 
said  petition;  and  that  the  sdd  order  and  disi 
charge  still  remain  in  fuU  force,  and  in  al 
respects  valid  in  law,  and  this  the  defendant  d 
ready  to  verify,  &c. 

To  this  plea  there  was  a  demurrer  on  ttt 
ground  that  it  does  not  sufficiently  show  tb{ 
jurisdiction  of  the  Court  of •  Bankrupt.  1 
make  the  order.  The  plea  aUeges  that  a  M 
order  for  protection  and  distribution  was  rm 
by  a  certain  commissioner  of  bankruptSi  ^ 
for  the  vesting  the  estate  and  effect  of  the  « 
fendant  in  one  of  the  ofiicial  sssigneei  of  ti 
court;  whereas,  the '4th  section  of  the  u 
enacts  that  the^commissioner  has  only  po«<f ! 
make  an  order  for  the  protection  of  the  persa 
of  the  defendant  from  all  process,  and  lor  tf 
vesting  of  his  estate  and  effects  in  an  o&c^ 


SuperioT  Cawris :  QMfii'v  BsmA.— <lMm'«  Bmek  Prm8iw9  Comrt. 


439 


anignee  to  be  named  by  aucb  commiesioner, 
together  with  an  aaeignee  to  be  choaen  by  the 
majority  in  namber'and  value  of  the  creditom 
who  may  attend  before  the  commissioner  on  a 
certain  day. 

Mr.  Arckbold,  in  support  of  the  demurrer. 
The  plea  does  not  follow  the  general  form 
pointed  out  by  the  8th  section  of  the  act,  but 
states  the  facts  specially,  which  do  not  bring 
the  case  within  the  provisions  of  the  statute. 
This  is  an  order  made  by  an  inferior  jurisdic- 
tion. Skem  V.  Garreit,^  NichoU  v.  Paj^,^ 
Leaf  v.  Robson.^ 

Mr.  CowUng,  in  support  of  the  plea.    The 
plea  alleges  that  the  order  was  made  by  a  com« 
miaaioner  duly  authorised,  and  it  may  be  pre- 
sumed that  no  creditors  did  attend  unless  the 
contrary  was  shown.    In  CooJb  v.  Hetutm,^  a 
plea  under  the  statute  was  held  good,  though  it 
did  not  show  any  of  the  particuhir  matters  now 
asserted  to  be  requisite.    The  plea,  in  vesting 
an  order,  need  not  state  all  the  matters  which 
show  that  order  to  be  valid. 
Mr.  Arckbold  was  heard  in  reply. 
Mr.  Justice  Coleridge  afterwards  delivered  the 
judgment  of  the  court.    We  are  of  opinion  that 
in  this  case  the  plea  contained  all  that  is  required 
by  jthe  provisions  of  the  5  &  6  Vict.  c.  116,  so 
as  to  come  within  the  case  of  Cook  v.  Hetuon.* 
and  that  it  contained  also  a^sufficient  allegation  | 
of  a  final  order  for  vesting  the  effects  of  the 
debtor  in  the  official  assignee.    The  final  order 
might  perhaps  be  void  in  form  and  effect  if  it 
omitted  to  mention   the   creditors'  assignee. 
NicholU  V.  Payne,'  but  the  plea  which  alleges 
that   such  an  order  was   made  may  be  vidid 
without  introducing  that  matter.     The  plea 
need  not  set  out  the  form  of  the  final  order. 
Though  we  have  not  any  judicial  knowledge  of 
the  form  of  the  order,  still  it  is  clear  that  the 
final  order  may  be  silent  as  to  the  vesting  of 
the  effects  in  puticular  persons,  and  may  leave 
that  to  the  operation  of  the  statute.    Now  what 
this  may  be,  will  be  seen  by  reference  to  the 
effect  of  the  7  &  8  Vict.  c.  96.   By  the  10th  sect. 
of  that  statute  the  official  assigpee  shall  have  all 
the  rights  of  the  creditors'  assignees  until  such 
assignees  have  been  chosen  by  the  creditors 
and   approved  of  by  the  commissioner.    He 
may  therefore  possess  all  the  powers  stated  in 
this  plea.  There  no  creditors'  assignee  may  have 
been   chosen,  and  till  that  had  been  done  the 
effects  of  the  insolvent  would  vest  in  the  official 
assignee.    The  objection,  therefore,  fails,  and 
the  plea  is  complete  and  valid,  for  if  the  part 
objected  to  was  struck  out,  it  would  not  be 
thereby  vitiated.    Under  these  circumstances 
there  most  be  judgment  for  the  defendant. 
Judgment  for  the  defendant. 


•  6  Bing.  686.        *'  ?  Dowl.  &  Lownd.  629. 

•  Id.  646.       '  1  Cu;iimon  Bench  Rep.  908. 

•  1  Com.  Bench  908,  U  Law  J.  C.  P.  295. 

f  7  Man  &  Gr.  927.    8  Scott  N.  R.  732,  15. 
Law  J.  C.  P.  23. 


(Before  Mr.  Justice  Erie.) 
EAtparie  Cooke.    Jan.  28,  1848. 

COURT  ROLLS  Of  A  MANOR.  —  MANDAIfUl 
TO  STEWARD  TO  ALLOW  INSPECTION  BY 
CLAIMANT  TO  PROPERTY  WITHIN  THE 
MANOR. 

Where  a  claimant  to  copyhold  property  comet 
to  the  court  for  a  mandamus  to  compel  the 
steward  of  the  manor  to  give  him  in^^iion 
of  the  court  rolle,  and  admit  him  as  a  copy* 
holder  to  enable  him  to  try  his  right  to  the 
property  he  claims,  he  must  either  swear 
positively  that  he  is  entiled  to  the  property 
he  claims,  or  set  out  his  title,  or  good 
grounds  for  his  belief  that  he  is  entitled  to 
the  property,  in  the  afidavit  used  in  moving 
for  the  rule.  It  is  insufficient  to  swear 
"  that  he  verily  believes  "  that  he  is  entitled 
to  the  property  in  question, 

WhUehurst,  Q.  C,  moved  for  a  rule  calling 
on  John  Goate  Fisher  to  show  cause  why  a 
mandamus  should  not  issue  directed  to  lum« 
commanding  him  to  allow  one  John  Cooke  the 
elder  to  inspect  the  court  rolls  of  the  manor  of 
Sherringham,  Norfolk,  and  take  an  abstract 
from  the  same,  and  also  to  admit  the  said  John 
Cooke  as  a  copyholder  to  a  certain  mansion, 
lands  and  premises  within  the  sdd  manor,  of 
which  the  said  T.  G.  Fisher  was  the  steward. 
This  application  was  made  on  the  affidavits  of^ 
John  Uooke  the  elder  and  his  son,  which  stated,' 
"  that  he  the  said  John  Cooke  the  elder,  of 
Costessey,  verily  believed  that  he  is  legally  or 
equitably  entitled  to  a  certain  mansion,  mes* 
suages,  cottages,  lands,  and  hereditaments, 
situate  at  Sherrington,  in  the  county  of 
Norfolk,  and  copyhold  of  the  manor  or  manors 
of  Sherrington  aforesaid;  that  in  the  year 
1836  a  court  was  about  to  be  holden  for  the 
said  manor,  at  the  Red  Lion  Inn,  at  Sherring* 
ham,  at  which  the  said  John  Goate  Fisher 
was  to  preside  as  steward ;  that  the  deponent 
and  his  son,  John  Cooke  the  younger,  went  to 
the  Red  Lion  Inn  aforesaid,  and  there  saw  the 
said  J.  G.  Fisher,  Esq.,  and  requested  him  to 
allow  the  deponent  to  inspect  the  court  rolls  of 
the  manor  ot  Sherringham,  as  he  believed  that 
he  was  entitled  to  some  propertv  within  the 
nianor ;  he  therefore  wished  to  oe  allowed  to 
inspect  the  court  rolls,  take  an  abstract  of  some 
nart  thereof,  and  to  be  admitted  to  be  a  copy- 
holder, and  deponent  stated  that  he  was  reaay 
to  pay  anv  fees  which  might  be  payable  for  the 
same.  Upon  this,  Mr.  Fisher  required  a  de- 
scription of  the  property  to  which  the  deponent 
laid  claim,  which  the  deponent  then  gave  him 
as  being  in  the  possession  of  Henry  Rajrney 
Upsher,  Esq.,the  lord  of  the  manor  of  Sherring- 
ham  aforesaid,  and  then  required  Mr.  Fisher  to 
admit  him  as  a  copyholder  to  the  said  premises. 
This,  however,  Mr.  Fisher  refused  to  do,  telling 
him  that  he  had*  better  go  and  see  Mr.  Upsher 
about  the  matter.  Upon  this,  the  deponent 
went  and  saw  Mr.  Upsher^  who  said  he  should 
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hare  uoihing  to  do  wiA  Ae  matter,  but  thatl 
he  must  ap^y  to  Fiaher.  He,  depooent,  then! 
went  back  to  the  Red  Lion,  and  found  that  in 
his  absence  the  oonrt  hid  bean  opened  and 
closed,  and  on  his  appking  sjjrain  to  Fisher  to 
allow  him  inspection  of  the  court  rolls,  Fisher 
said  it  was  too  late  then,  and  that  he  must 
come  some  other  time.  The  deponent  did  sub- 
secmentlj  apply  to  Mr.  Fisher  at  his  house, 
and  again  in  the  year  1841,  bat  on  both  occa- 
sions refosed  inspectioB  of  the  court  rolls. 
It  was  BOW  submitted  tlmt  here  there  was  a  clear 
'  rsAiaal  by  the  steward  of  the  manor  to  allow 
Mr.  Cooke  to  inspect  the  court  rolls,  or  to 
admit  him  as  a  copyholder  to  the  lands  and 
premises  be  claimed,  which  was  a  great  hard- 
nip  upon  him,  as  it  prevented  him  from  try- 
ing the  question  of  whether  he  was  entitled  to 
tiM  property  he  claimed.  Now,  it  was  clear 
that  if  the  applicant  is  a  copyholder  in  the 
manor,  he  has  a  right  to  inspect  the  court  rolls, 
and  if  this  inspection  is  refused  him,  the  proper 
mode  of  redress  is  for  him  to  come  to  this 
court  for  a  mandamus*  Rexv,  Tower,  4  M.  &  S, 
162.  The  application  to  be  admitted  as  a  copy- 
holder was  a  necessary  step  to  enable  him  to 
try  his  right  to  the  property  he  claimed  by 
^ectment,  and  it  is  submitted  that  he  is  clearly 
entitled  to  that. 

Brie,  J.  I  see  by  the  affidavits  that  the  ap- 
plicant only  swears  that  he  believes  that  he  is 
entitled  to  the  property  in  question.  That  is 
ilot  enough ;  he  must  either  swear  positively 
that  he  IS  entitled  to  the  nroperty,  or  must 
s)iow  his  title  to  it  in  the  affiaavits.  I  know  of 
no  authority  to  show  that  any  claimant  to  copy- 
hold property  is  entitled  to  inspect  the  court 
rolls  without  swearing  that  he  is  entitled  to  the 

Sroperty,  or  showing  some  grounds  for  the  be- 
ef that  he  is  entitled  to  it.  If  vou  could  make 
out  some  ground  to  the  beUer  sworn  to,  you 
would  be  entitled  to  the  rule^but  upon  the  pre- 
sent affidavits  I  do  not  think  you  are. 

Rule  refused. 


tk^ 


c»  9&    Hwrm  r. 


9  4*  10  Virt. 


C?)rc^ti{Ufr* 
Harris  v.  Lowreiiee.    Jan.  27, 1848. 
Farhmr  v.  Crwek.    Jan.  29,  1848. 

COOMTT   COURTS  ACT.— 9  &  10  VICT.  C.   95, 
(8.  129). 

Where  an  aetion  was  brought  in  a  soferior 
aomi,  qfUr  on  ordm'  in  eoancU  consttiuiing 
a  cmmiy  eomrt  for  the  partieuiar  district, 
but  brfors  aneh  cowmty  court  came  into 
tgperatien,  and  application  was  made  to  this 
court  for  the  purpose  ofdeprioing  thspkm^ 
tif  qjf  costs,  on  the  gromd,  that  the  sum 
recovered  in  the  action  (covenant)  was  only 
6L,  the  cMTi  r^fiiscd  the  mk,  upon  ths 
promd,  that  ai  the  time  when  the  action 
was  broupht,  there  was  not  a  comUf  court 
w  operation  m  which  a  plaint  nugWt  have 
baeR  entered  ta  zMwsaaticf  of  lAe  act, 


f^ths 
so  when   there  was  a  ComUp  Gmrt 


A  RULB  had  been  obtained,  calling  upon  the 
plauitiff  to  show  cause  why  a  sngvastion  shoaU 
not  be  entered  on  the  roll  to  deprive  him  of 
the  coau,  under  the  Small  Ddbta'  Ad  (the  9& 
10  Vict.  c.  95,  8. 129).  It  was  an  action  Cort 
breach  of  oovenaat  by  non-repaira.  The  writ 
was  issued  on  the  10th  March,  1847,  and  oa 
the  same  day  an  oider  in  eonncii  appeared  in  t 
supplement  to  the  Gazette  constitiUing  a  coot 
under  that  act,  for  the  Middlesex  diatnct,  iritb- 
In  whidi  both  plaintiff  and  deiendant  resided. 
This  court  was  to  come  into  oparaiaon  on  iht 
l&lh  of  the  same  month. 

Crowder  showed  cause  againat  die  rule.   It 
was  contended,  on  behalf  of  the  defendant,  thst 
this  action  should  hsnre  been  brought  in  the 
county  court,  under  the  9  &  10  Vict.  c.  95f  die 
129th  sect  of  which  enacts,  that  "if  my  aetim 
shaU  be  commenced  after  the  passing  of  this  eel, 
in  any  of  her  Majesty's  superior  cooits  of  record, 
&c./or  ufhieh  a  plamt  might  have  been  entered 
in  any  court  holden  uuder  this  art,  and  a  verdict 
shall  be  found  for  the  plaintiff  kx  less  than 
201.,  if  the  said  action  is  founded  oa  contnct, 
or  less  than  hi.  if  it  be  founded  on  tort,  the 
plaintiff  shall  have  judgment  to  recover  end 
sum  only  and  no  costs,"  ike,  beranse,  it  vas 
said,  the  moment  this  act  passed,  any  party  who 
had  a  cause  of  Mtion  for  less  than  20/.  upon  a 
contract,  was  prevented  from  stting  in  the  sa> 
perior  courts*  and  was  bound  to  watt  until  the 
order  of  council  had  passed  and  judges  weee  9- 
poiAted  for  the  county  courts;  until,  in  fact,  those 
courts  were  in  full  operation.    Thia  ceitaiBly 
wM  not  be  the  interpretation  to  be  pot  opan 
the  words  of  the  statute.    lAiderson,B.    The 
act  of  parliament  did  not  conatituie  the  couzH 
but  merely  gave  the  capacity  to  fiorna  tbenk 
PoUoch,  Lord  C.  B.    llie  worda  are»   "  isr 
which  a  plaint  might  have  been  entered  in  any 
court  hoiden  under  this  act,*'  it  therefors  mnat 
be  a  court  in  existettee  under  the  act,  at  dia 
time  of  the  action  brought,  in  which  a  jdniak 
might  at  that  time  have  been  entered.} 

Chamooh,  in  reply.  The  writ  waa  sned  amh 
afifcer  the  pMsing  of  the  act.  [PoUsdk,  U  C.  B. 
How  do  yon  show  there  waa  a  eowrt  inwhick 
the  plaintiff  eould  have  praceedad  ?]  This  he 
waa  not  bound  to  show,  the  emmtf  courts  wan 
not  at  the  time  estabhshed.  In  the  worda  ol  the 
129thse€t^  '<if  anyactioaskaUheeomvenced 
after  the  psesingof  Ais  act»"  &c  ''for  vhicha 
plaint  might  have  been  entered,"  &&  The  worda 
"  might  have  been  entered,"  had  no  referanoa  lo 
time,  they  meant  anv  action,  thss  entry  of  which 
waa  withm  the  jurisdiction  of  the  court.  Evei^y 
act  of  {wrliameot  takes  effect  from  the  day  on 
which  it  receives  the  Royal  Assent,  umem 
specially  provided  otherwise :  ia  33  G.  3,  c.  13, 
for  inatanoe,  where  no  time  waa  mentioned  in 
the  act,  it  came  into  operadon  from  the  time  ofi 
passing.  [Parhe,  B.  it  does  not  signify  here : 
it  is  said  an  action  was  brought  in  the  superior 
court,  when  it  might  and  should  have 


Stq^eriot  Cmu^j  ffiffflifgir*— Jtoiifcnyfcy. 


^1 


into  4w  coM*^  eoait :  bak  iSm  pwty  could  i 

ham  [\m iwi  is  tiiecouty  coubI,  /or  woh  « 

IdnfttnaemeBMloan.]  Siace 


tiMir  bnisbipt  entarluiied  sa  «lioQg  an  «piiiira 
on  tbe  tobfect,  he  would  not  uyae  it  further ; 
hot  he  sobmittMl,  the  rote  shoold  not  be  die- 
durged  with  coste,  the  questioii  anaiag  upoa 
4he  eouetraetiou  of  a  new  act  cf  parluuEBent. 
The  eo vt  howorer  diachii|faa  the  nde  with 


Pabkse  0.  CmovoHm 


IvthiioneuUoamle  hud  heen  obtwed, 
caliiiHrofttheplantiff  tu  ehow  cause  why  he 
dM«dd  not  faiin^  the  ^stea  islo  court  and 
Jfe  the  plea  roU,  in  ixder  that  the  defendant 
■ight  entar  a  eaggeitifln  to  deprivu  him  of 
«otti,  puiMMut  to  9  &  10  VJcUc. »,  a.  129- 
Thia  was  an  adbn  commenced  auhaequentlj 
to  thei)ai8iag  of  that  act,  and  to  the  order  in 
eounctt  creating  a  Countf  Court  for  the  diatnct 
in  which  the  pfanntiff  might  have  aned,  hut  be- 
ion  the  appointment  of  any  dark  to  such  court 
MooUl,  m  support  of  the  nde.  This  case 
diftird  from  that  of  HarrU  f,  Lmormce,  iaas- 
anch  as  here  there  waa  an  arioinal  County 
Coprt  in  which  Che  fdahit  nnght  have  been 
Med.  No  new  court  was  craatsd  hj  the 
ttstuie*  it  merely  operated  to  enlarga  and  wo- 
ffdate  the  jurmdiction  of  the  old  County  Court. 
That  this  waa  diAennt  from  the  appointnant 
of  fraah  courts  isr  the  fecovery  of  saHll  debts 
^pcand  firomthepceamUa  of  the  act,  whid& 
nsdtca  that  the  County  Court  is  a  court  «f 
iiction,  having  oo^gaiaaBce  of  all 
persoBiA  aetiona  to  any  amount,  hf 
i  of  a  writ  of  justiciM  isanad  mthat  behatf ; 


Xjparfe  Jftfyrr,  In  irv  Meymr  ^md 
February  18, 19iB« 


PAOOF.or  SKBT    PAYABLE 
6XNCY. 


UPON    CONTTNo 


Held,  if  Comminwners  Evms  uadSktpkmd^ 
{Fmte  dif  jeafiente,)  ^uU  wkm  ika  Imik- 
rmpts  gtne  an  mdmamty  hmd,  inU  m$ 
defamU  had  taken  place,  and  no  deM  was 
•n/aer  due  at  the  date  of  the  fiat,  there  woe 
no  cot^mgmt  debt  proaeMe  within  the 
^  of  the  Stat.  6  Oeo.  4,  c.  16,  s.  ift. 


flidentjniiadii 
pleaa  of  perao 


ad  that  the  piuceedinga  in  the  County  Courts 
aas  dilatory  and  expeasire;  and  that  it  ia  as. 
pu£ent  to  alter  and  latfuhia  the  manner  of 


pnieeedinir  in  certain  eourta  Car  the  recovery 

of  small  debta  and  demaada  {  and  tint  the 

eonrta  catabliahed  under  esrtain  acta  of  pv- 

haanaiit^ahookl  be  holden  aa  bmnchea  of  the 

Ooiiii^Court,undertheprBaentaflL    [PoUoak, 

CB.  Waa  there  any  ckrk  to  the  court?]  No, 

Aerewasnot.    [PoUodb,  a  B.    Then  loidc  to 

the  S9th  section,  which  dheots  all  plaiato  under 

the  art  to  be  antered  hi  a  bat^  hept  by  the 

cfark  of  the  court    Parke^B,    How  can  yon 

oater  a  phdntunlesa  tfasra  ia  a  pamon  to  la- 

CBivnati]    He  thought  the  words  these  used, 

*for  whidi  a  pfannt  migfat  have  been  antomd,*' 

ware  descriptive  of  the  cauee  of  action,  and  not 

of  the  net  of  entering  die  plaint. 

^BartcB.    This  was  in  reahty  a  rehearing  of 

Aifria  w.  Lamrmce.     Here,  aa  in  tint  caae, 

there  WQs  no  eotnrt  hcdden  nnder  the  art  in 

which  the  phuatiff  could  hasn  levied  nphunt, 

sand  then  could  not  be  because  the  act  was  tMt 


The  rert  of  the  court  concurred. 


This  caae  was  argued  before  a  subdivisioa 
court,  consisting  of  Commissioners  Evans^ 
Fane^  and  Shepherd,  The  &cts  and  arguments 
are  aufficiently  stated  in  the  judgments  of  the 
learned  commissioners,  who,  it  appears,  were 
not  unanimous. 

Mr.  Commissioner  Evans  began  bv  stating 
the  facts  as  follow: — In  this  case  Frederick 
Meyer  seeks  to  prove  against  the  joint  estate 
of  Edward  Simeon  Meyer  and  Thomas  George 
Brownsmitb,  agunst  whom  a   fiat  issued  on 
the  26th  of  October,  1847,  under  the  following 
circumstances.    The  sum  of  750/.  was  lent  by 
the  Victoria  Insurance  Company  to  Edward 
Simeon  Meyer,  and  it  was  stipulated  by  the 
bond  given  at  the  time  of  the  advance  by  B. 
S.  Meyer,  and  by  Frederick  Meyer  and  Joaeph 
Trueman  as  sureties,  that  the  principal  and 
interest  should  be  pud  by  three  several  instal- 
ments.   It  was  also  stipulated,  that  an  insu- 
rance should  be  effected  on  the  life  of  £.  S. 
Meyer,  for  the  sum  of  1,500/.    The  founda- 
tion of  the  present  chum  is  a  deed,  dated  the 
29th  of  June,  1847,  by  which  the  bankrupts 
j  covenanted  to  pay  the  trustees  of  the  insurance 
company,  obhgees  of  the  bond,  the  interest  of 
the  7&0/.,  the  premiums  on  the  policy,  and  the 
principal  money,  bv  instalments.    It  is  after- 
wards covenanted,  that  if  the  bankruBts  audte 
default,  and    Frederick  Meyer    or   Trueman 
should  be  damnified,  they  would   indemnify 
them.    The  deed  on  which  the  proof  is  sought 
to  be  made  is,  in  effect,  a  mere  deed  of  indem- 
ni^,  and  at  the  time  of  the  bankruptcy,  no 
default  had  taken  place,  no  debt  was  in  fisct 
due  by  the  bankruptcy,  either  ta  Frederick 
Meyer  or  the  insurance  company.    It  is  true 
the  insurance  company  need  not  have  accepted 
the  750t,  except  under  the  conditions  stated 
in  the  bond;  and,  on  the  other  hand,  the  sure- 
ties might  have  been  unable  to  pav,  in  which 
case  no  debt  could  ever  have  existea.    In  theae 
circumstances,  and  upon  the  authority  of  the 
decided    cases    the  pnoof  is  not   admisaihie. 
In  exparte  Marshall,  1  Mont.  &  Ayr.  118 ;  3 
Deacon  &  Chitty,  120,  it  was   decided  that 
where  the  bankrupt  had  given  an  indemni^ 
bond,  and  tbe  amount  of  the  damage  was  not 
ascertained  when  the  ^t  was  issaa^  there  waa 
no  debt  proveabk.    Gresa  v.  BiekmeU  8  Ad. 
k  Elha,  701 ;  J%ompmm  v.  nos^pjoa,  2  Bim. 
N.  C.  168.    In  eaparte  The  Lamcashire  Camd 
Gsmpaaa,  1  Moot.  27,  1  Mont  k  Bligl^  94, 
the  Lflvd  ChaaceUor  aaya :  "  1  also  thii^  that 
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this  cannot  be  considered  a  continftent  debt 
within  the  meaning  oC  the  6  Geo.  4,  c.  16,  a. 
56,  because  there  was  ng  existing  debt;  'and  it 
has  already  been  determined  by  the  Court  of 
King's  Bench,  that  there  must  be  an  actual 
debt  dependent  on  a  contingency  to  give  a 
nght  of  proof  under  the  clause  in  question." 
Tae  learned  Commissioner  also  referred  to  the 
cases  of  Clements  v.  Langley,  5  Bamewall  & 
Alderson,  272 ;  Abbott  v.  Hughes,  5  Ring.  N. 
C.  688;  Lane  V.  Burghart,  3  Man.  &  6r. 
597 ;  Baton  v.  Acraman,  2  Man..  &  Gr.  410 ; 
and  Attwood  v.  Partridge,  4  Bing.  209.  If 
these  decisions  were  wrong,  he  (Mr.  Commis- 
sioner Evans)  should  feel  himself  bound  by 
them,  but  in  his  judgment  they  had  been 
rightly  decided.  Nevertheless,  he  agreed  with 
those  who  thought  that  a  bankrupt's  certificate 
ought  in  air  cases  to  discharge  him  from  con- 
tingent debts,  but  this  was  a*  matter  for  the 
•i^ctftisideration  of  the  legislature  and  not  for  the 
courts.  He  should  only  add,  that  he  con- 
sidered the  debt  in  ouestion  proveable  upon 
the  separate  estate  of  Edward  Simeon  Meyer, 
he  being  the  original  debtor ;  but  the  bank- 
rupt Brownsmith,  not  being  surety  to  the  in- 
surance office,  and  onlv  a  party  to  a  deed  of 
covenant  to  indemnify  his  sureties  in  case  he 
should  not  perform  his  agreement  with  the 
insurance  company,  no  proof  could  be  ad- 
mitted on  the  joint  estate. 

Mr.  Commissioner  Shepherd  expressed  his 
concurrence  in  the  Judgment  of  Mr.  Commis- 
noner  Evans,  founaing  his  opinion  on  the  case 
of  exparte  Marshall,  already  cited. 

Mr.  Commissioner  Fane  commenced  by  ex- 
pressing his  regret  at  being  compelled  to  differ 
from  his  brother  commissioners.  The  admis- 
sion of  contingent  debts  to  proof,  however, 
was  a  subject  on  which  great  difference  of  opi- 
nion existed,  from  1728  {exparte  Caswell,  2  P. 
Wins.  497)  to  1843  {Enarte  Harrison,  re 
Oales,  1  De  Gex,  100).  The  question  might 
be  considered  with  reference  to  five  distinct 
points. 

1st.  What  was  the  mischiefthat  the  56th  sec. 
of  9  Geo.  4,  c.  16,  was  intended  to  remedy ; 
2ndly,  the  language  of  the  statute ;  Srdly,  whe- 
ther it  embraced  the  present  case ;  4thly,  the 
state  of  the  decisions;  and,  5thly,  whether 
])roof  in  such  cases  would  introduce  any  prac- 
tical evils  I  As  he  conceived,  the  mischief  in- 
tended to  be  remedied  was,  the  injustice  of 
taking  the  bankrupt's  property  up  to  the  date 
of  his  certificate,  and  jet  leaving  him  person- 
aUy  liable  for  debts  which  had  grown  due  be- 
tween  the  date  of  the  fiat  and  the  date  of  the 
certificate,  in  respect  of  contracts  in  existence 
at  the  date  of  the  fiieit.  He  dwelt  at  some 
lenffth  on  the  hardship  such  practice  involved, 
and  adverted  to  the  effect  which  would  arise 
in  this  very  case,  observing  that  if  the  proof 
were  excluded,  the  unfortunate  bankrupts, 
after  having  surrendiovd  all  their  property, 
would  remain  personally  liable  for  near  800/. 
The  66th  section  of  the  statute  was  intended 
to  embrace  two  classes  of  cases: — 1st,  Con- 
tncta  by  bankrupts  to.pay  apoD  a  cont^geacy 


which  had  not  happened,  b«t  wucapsUeo. 
valuation ;  and,  2ndlv,  iipuhcr  cQotruts  upgn 
contingencies  which  had  happened  before  the 
proof  was  tendered^  and  in  which  the  difficoity 
of  valuation  was  removed  bj  the  happening  of 
the  contingency.    He  considered  the  present 
to  be  a  case  of  the  latter  class,  he  knew  it  had 
often  been  insisted  that  the  words  in  the  sta- 
tute,   ''debt   payable   upon  a  contingency," 
required  the  existence  of  an  actual  deli  at  the 
date  of  the  fiat,  but  it  was  impossihle  such 
could  have  been  the  meaning   of  the  word 
**  debt"  as  used  in  the  statute,  becaoae  the 
words  *'  payable  upon   a  contingency"  ex- 
cluded the  strict  meaning  of  the  word  *'debt." 
Perhaps  "debt  payable  upon  a  contingency" 
was  a  contradiction  in  terms,  for  where  then 
was  a  contingency,  there  could  be  no  debt, 
and  where  there  was  a  debt,  there  could  he  do 
contingency.    Still,  every  treatise  on  the  bank- 
rupt laws  contained  a  chapter  headed  "of 
contingent  debts,"  and  a  liability  to  pay  an 
uncertain  sum  in  an  uncertain  event  was  the 
judicial  definition  of  "  a  contingent  debt,"  u 
appeared  by  what    fell    from   the  judges  in 
Hockley  V.  Merry,  Strange,  1043;  Etparte 
Merit,  14  Ves.  190;   and  Exparit  Alcock,  1 
Ro.  323.    It  appeared  to  him,  therefore,  that 
the  words  ''contingent  debt"  were  nsed  in 
the  statute  in  a  sense  to  include  a  deU  on  a 
guarantee.    No  doubt  the  case  cited  of  exparte 
MarshaU,  1  Mon.  &  Ayr.  118,  was  against 
this  view,  but  he  had  always  and  still  con- 
sidered that  case  not  to  be  law,  it  operafeed  in 
fact  to  repeal  the  statute,  and  he  entirely  con- 
curred in  the  principles  expounded  in  the  note 
to  the  case  of  exparte  MarshaU,  printed  in  the 
appendix  to  Montagu  andAyrton.    Inmipo- 
sition  to  the  case  last  cited,  he  founded  hM 
judgment  on   the   case    of  exparte  Ueim 
Mont.  &  Bligh.  229,  which  was  the  case  of  a 
proof  on  a  guarantee,  and  had  never  been 
overruled.    On  the  contrary,  it  was  affirmed 
in  exparte  Simpson,  1   Mon.  &  Ayr.  541,  ap- 
proved of  by  'hndal,  CJ.  J.,  in  Thompwsr- 
Thompson,    2  Bing.  N.  C.   l68,  and  treated 
as  a  subsisting  authority   by  Vice-Chancdlor 
Knight  Bruce  in  the  late  case  of  exparte  W- 
mofi,  re  Gales,   1    De  Gex,  Appendix,  100. 
This  view  of  the  case  he  conceived  was  m 
accordance  with  justice,  with  the  opinions  (A 
Lord  King  in  exparte  CasweU,  2  P.  Wms.  497. 
of  Lord  Rardwicke  in  emparte  Qroome,  I  Atk' 
117,  and  with  the  true  intention  of  the  statje. 
The  admission  of  such  proofs  need  not  deny 


dividends,  for  until  the  contin^^y  a^tufiT 
happened,  there  would  be  neither  ri^ht  oi 
proof  nor  right  of  claim.  It  would  do  jw^e 
m  nineteen  cases  out  of  twenty,  and  um 
twentieth  case  were  unprovided  for,  it  mig^t 
be  regretted,  but  could  not  be  helped,  w 
his  opinion,  the  best  mk  was  that  whi^ 
secured  justice    in  the  greatest  number  oJ 


.A  majority  of  the  ooittmtBsioAers  ^^^ 
the  court  was  composed  bttug  against  the  w* 
mission  of  the  proof,  it  was  rejceied. 
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RB PORTED  IN  ALL  TBS  COURTS. 


PLEADING. 

ABATBMKNT. 

^^  DefamtUion, 

ADMINISTRATOR. 

In  an  action  affainst  an  administrator,  the 
plea  that  the,  defendant  h  not  nor  ever  hath 
oeen  administrator,  &c.,  properly  concludes 
with  a  yerification,  heui^^  undistinf^nishable  in 
this  respect  from  the  lik»  plea  by  an  executor. 
So  held  by  the  Court  or  Queen's  Bench  on 
special  demurrer,  and  by  the  Court  of  Ex- 
chequer Chamber,  on  error  from  the  Queen's 
Bench.     Scott  v.  Wediake,  7  Q.  B.  766. 

Cases  cited  ia  the  judgment :  Walker  ▼.  Wool- 
lutoD«  3  P.  Wms.  576 ;  Heoaloe'ecsse,  9  Rep. 
40  ;  Holiday  v.  Fletcher,  i  Stra.781 ;  Coalter*s 
case,  o  Rep.  30,  a. 

AMBIGUITY. 

See  Amendment,  2. 

AMBNDMBNT. 

!•  After  judgment  on  demurrer,— 'In  as- 
sumosit,  the  declaration  stated  that  the  plain- 
tiflfahad  consigned  wheat  to  the  defendants, 
who  were  corn-factors,  for  sale  on  account  of 
the  plaintiffs;  that  the  defendants  promised 
the  plaintiffs  to  obey  and  observe  the  lawful 
orders  ahd  directions  of  the  plaintiffs,  to  be 
given  by  them  to  the  defendants,  in  regard  to 
the  sale  and  disposal  of  the  wheat;  and  that, 
although  the  plaintiffs  ordered  the  defendants 
not  to  sell  below  a  certain  price,  and  although 
the  same  was  a  lawful  order  and  direction  on 
tltat  behalf,  yet  the  defendants,  not  regarding 
their  promise,  sold  at  a  less  price. 

Plea«  that,  after  the  delivery  of  tie  wheat  to 
the  defendants,  they  became  and  were  under 
advances  to  the  plaintiffs  in  respect  thereof; 
that  they  gave  the  plaintiffs  notice  that  they  re- 
ouired  to  be  paid  such  advances,  and  that  in 
default  they  should  sell  the  wheat  and  repay 
themaelves ;  and  that,  although  a  reasonable 
time  had  elapsed,  the  plaintiflS  did  not  repav 
them  such  advances  ;  whereupon  the  defena- 
anta,  for  the  purpose  of  reimbursing  themselves, 
sold  the  wheat  for  the  best  prices  that  could 
then  be  obtained  for  the  same,  &c. : 

Heid,  that  the  plea  was  bad  in  substance, 
there  bang  nothing  in  the  transaction  disclosed 
upon  the  record,  from  which  it  could  be  inferred 
that  it  was  part  of  the  contract  that  at  any  time 
the  wheat  should  be  forfeited,  or  the  defend* 
ant^B  authority  to  sell  enlarged,  so  as  to  enable 
them  to  sell  for  repayment  of  advances,  without 
reference  to  its  being  for  the  interest  of  the 
principals  to  seU  at  that  particular  time,  and 
for  that  price.  Leave  muted  to  add  pleas, 
altfy^g  tns  sale  to  have  heaa  for  the  plaintiff's 


of  costs.      Snuart  v. 


benefit,  upon  paymeu 
Sanders,  3  C.  B.  380. 

2.  After  judgment  on  demurrer. — Bankrupt, 
— Render. — AtMguUv. — ^To  an  action  against 
a  surety  upon  a  bond  given  under  the  1  &  2 
Vict.  c.  no,  8.  8,  the  defendant  pleaded,  that» 
after  the  making  of  the  bond,  and  before  the 
commencement  of  the  suit,  the  plaintiff  brought 
an  action  against  the  principal  in  B.  R.,  and 
recovered  judgment  against  him,  and  issued  a 
ea.  sa.  thereon,  under  which  the  principal  was 
taken ;  that  the  latter  thereupon  caused  him* 
self  to  be  brought  up  by  habeas  corpus  before 
a  judge,  "who  then,  and  before  any  breach 
of  the  condition  of  the  bond,  and  before  the 
time  for  the  principal  rendering  himself  ac- 
cording to  the  practice  of  the  said  court,  and 
the  said  condition  had  expired,  and  according 
to  the  said  practice  of  the  said  court,  com- 
mitted him  into  the  custody  of  the  marshall,  in 
execution  at  the  suit  of  the  plaintiff  upon  the 
said  judgment;'*  that  the  marshall  received 
and  kept  him  in  execution  as  aforesaid,  accord- 
ing to  the  practice  of  the  said  court,  until  and 
after  the  return  day  of  the  ca.  sa.,  for  a  long 
space  of  time,  to  wit,  hitherto ;  and  that,  from 
the  time  of  the  recovery  of  the  said  judgment, 
until  he  was  so  taken  under  the  ea.  sa.,  the 
principal  was  always  ready  and  willing  to 
render  himself  according  to  the  practice  of  the 
court  and  the  said  condition,  and  whilst  he  re- 
mained in  custody  as  aforesaid,  was  ready  and 
willing  to  render  himself,  and  would  have  ren- 
dered himself  accordingly,  but  that  he  was  pre-- 
vented  by  the  plaintiff  from  so  doing,  in  manner 
aforesaid  : 

Held,  that  if  the  plea  was  to  be  regarded  as 
a  plea  of  performance,  it  was  bad,  for  not 
stating  distinctly  that  the  principal  did  render 
himself  according  to  the  practice  of  the  court ; 
and  that,  if  it  was  to  be  considered  as  a  plea  ui 
excuse,  it  was  equally  bad  for  not  distinctly 
alleging  that  the  act  of  the  plaintiff,  in  suing 
out  the  ca,  sa.  against  the  principal,  made  it 
impossible  for  him  to  render — the  court  not 
t^ing  judicial  notice  that  the  issuing  of  that 
writ  was  any  impediment  to  a  render.  Addi- 
tional plea  allowed  to  be  pleaded,  after  judg- 
ment for  plaintiff  on  demurrer,  and  with 
affidavit  of  merits.  Hagward  v.  Benneti,  3 
C.  B.  404. 

ANNUITY. 

See  Memorial  of. 

ASSIGNMBNTf  NBW. 

Whmt  neeeesary.—TnnptM*  for  breaking  aod 
entering  plaintiff's  close,  called,  kc,  and 
cutting  down  and  prostrating  100  yards  of  his 
rails  there  standing.  Plea,  a  public  right  of 
way  over  the  close,  aad  that  defendants  were 
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using  the  said  way,  and  because  the  said  rails 
were  wrongfully  erected  «p*»,  aad  staadivg  im. 
and  obstructing  the  said  way,  they  prostrated 
the  same.  Sec,  which  are  the.  same  supposed 
trespasses,  &c.  Replication,  that  the  said  rails 
were  not  standing  in  the  said  way,  in  manner, 
&c.  Issue  thereon.  The  defendant  had  cut 
dcrwn  some  nS»  of  the  plaintiff  standing  on  a 
public  highway  in  the  close  described,  and 
odier  rails  beloDgiii|ir  to  hire,  which  were  in  the 
saaie  close,  and  not  on  the  highway :  HtlcL 
that  the  phuntiff  cmdd  not  retores;  for,  by 
talcinfj^  issue  on  a  {dea  which  restrieted  tho 
laaMer  of  dispute  to  the  highway,  he  had  ex- 
dttded  himself  from  proof  as  to  ruls  in  any 
other  part  of  the  close;  and,  to  recover  for 
these,  he  should  have  new  assigned.  Brace- 
girdle  V.  Peaeocky  8  Q.  B.  174. 

Cases  cited  in  tbe  judf^meot :  Bowen  ▼.  Jenktn, 
6  A.  &  E.  911 ;  Greene  ▼.  Jonee,  1  Wme. 
Saund.  299,  SOt>,  note  (6). 

See  De  lujurid;    Justification  j    Right  of 
Way. 


Cases  cited  in  tbe  judgment :  Hinstrd  y.  Robin. 
Mtm,  7  B.  &  Cr.  9a ;  Stedman  ▼.  Goocb,  1  Eap. 
4;  Kearalake  ▼.  Moigan,  5  T.R.  513;  Rich, 
ardaon  ▼.  Rickmau,  (cited)  id. ;  Reynolds  r. 
Dayies,  1  B08.&  P.  625  ;  Wain  t.  Bailej,  10 
A.  &  £.  616. 

BILL   OF   EXCEPTIONS. 

When  exceptions  are  taken  to  the  directioD 
of  a  judge,  it  is  not  enough  to  state  in  the  bill 
of  exceptions  that  he  declined  to  direct  the  jmy 
in  the  way  suggested,  without  showing  what  his 
direction  was.  M* Alpine  r,  MangnaU,  3  C.  B. 
496. 

C»*DEVBNDANT  ABROAD. 

Statute  of  Limitations.  —  Declaration,  in  39- 
surapsit,  reciting  a  writ  issued  on  28th  Not. 
1843,  charged,  that  heretofore,  ''to  wit, on  tbe 
29th  day  of  Dec,  A.  D.  ^830,"  defendant  con- 
tracted that  he  would,  "within  12  months 
from  a  certain  day,  to  wit,  the  day  and  jear 
aforesaid,'*  supply  the  plaintiff  with  certain 
articles.  Breach,  that  defendant  **  did  not  nor 
would,  within  12  months  from  the  said  daf,  to 
wit,  the  day  and  year  aforesaid,"  snpply  tbe 
articles.  Plea,  that  the  cause  of  action  did  not 
accrue  \rithin  six  years  next  hefore  the  com- 


BILL   OP   EXCHANGE. 

1.  Pagwuni  into  court.-^To  a  declaration 
containing  a  count  on  a  hiU  of  exchange  for  \  *^«^^"«  ^^J^'^  ««  ^^  "«*  ,P"?«  ^\«  f'?" 
26/.  13s.  2d.,  and  also  an  indebitatus  count  for  mencement  of  the  suit.     RepUcaUon,  that  de- 
30/.,  the  defendant  pleaded,    amongst  other  '  f^"^"**' ^^5"  [^^^  a9_'i<>°  accrued,  was  beyond 
pkas,  as  to  10/.  9s.  l5.,  parcel  of  the  sum  in  **»«  «^'  ^""^  *^*'  ^^  a^^o"*  "^  commenced 


the  first  count,  and  also  as  to  10/.  9s.  Id., 
parcel  of  the  sum  in  the  second  count ;  pay 
ment  into    court  of    11/.,  and  no    damages 


ultra:  Held,  bad  on  spcciad  demurrer,  as  pay  J  *^  accruing  of  the  action,  and  more  than  ^ 


within  six  years  of  his  first  return  after  such 
accruing.  Rejoinder,  that  the  promiae  was 
made  by  defendant  jointly  with  IV.;  that,  after 


ment  of  a  smaller  sum  is  no  satisfaction  of 
greater. 

Semble,  that  where  there  is  a  count  on  a  bUl 
of  exchange,  and  also  a  count  for  the  conside- 
ration, a  plea  of  payment  into  court  should 
state  that  the  bill  was  given  on  account  of  the 
debt  in  the  second  count,  auad  then  plead  pay- 
ment into  court  of  the  amount  of  the  bill  and 
interest.  Tcttersall  y.  Parkinson,  4  D.  &  L. 
522. 

Caaea  cited  in  the  jadgmeitt :  Jdardaio  v.  John- 
BOD,  «  C.  M.  &  R.  564 ;  Down.  ▼.  Hatcher,  10 
A.  &  E.  lit. 

2.  Satisfaction  of  debt. — Debt  for  money 
l0nt,  and  on  an  account  stated.  Plea,  as  to 
100/.,  parcel,  &c.,  that  after  that  sum  had  be* 
come  due,  and  before  the  commencement  of 
tliiB  suit,  the  defendant  made  his  promissory 
note  for  the  payment  to  the  plaintiff's  order  of 
100/.,  six  montns  alter  date,  and  delivered  the 
same  note  to  the  plaintiff,  who  then  took  and 
received  the  same  for  and  on  account  of  the 
said  sum  of  100/.,  parcel,  &c.,  and  the  causes 
of  action  in  respect  thereot:  Held,  bad,  on 
general  demurrer,  for  not  averring  that  the 
note  was  still  running,  or  that  it  had  been  in- 
dorsed over  by  the  plaintiff. 

Semble,  the  plea  wasnof  bad  for  not  averring 
distinctly  that  the  note-  was  delwered  by  tbe 
defendant,  as  well  as  accepted  byjbe  platiMiff, 
for  and  on.  account  of  the  debt. 
16  M.  &  W.  232. 


years  before  the  commencement  of  the  suit,  W, 
was  in  the  kingdom,  and  might  have  been  ssed. 
On  demurrer  to  the  rejoinder,  UM^ 
1.  That  the  declaration  was  substantially 
good,  the  averments  showing  that  12  monthf 
had  elapsed  before  the  action.  And,  furthar, 
that  the  plea  might  be  resorted  to,  as  showing 
that  the  12  months  had  so  elapsed. 

2.  That  the  rejoinder  was  no  answer  to  tbe 
replication ;  for  that,  under  stat.  4  Anne,  city 
s.  1 9f  if  a  right  of  action  accrue  against  sevoal 
persons,  one  of  whom  is  beyond  seas,  the 
Statute  of  Limitations  does  not  rnn  till  bis  r&> 
turn,  though  the  others  have  never  been  absent 
from  the  kingdom.  Fannin  v.  Andtraon,  7 
a  B.  811. 

Gnaes  cited  io  tbe  jadgmeok :  PaiUoaoB  r.  WhiM- 
head, «  M.  &  G.  3«9  ;  Brooke  r.  Bniakt.  1 
Sid.  184 ;  Parry  ▼.  Jackaon,  4  T.  R.  M6. 


C0M.P08ITI0N   DEED. 

Tender.  —  In  assumpsit,  the  defendant 
pleaded,  that,  after  the  causes  of  action  ac- 
crued, the  defendant  and  M.,  who  was  joiotljr 
liable  with  him  to  the  plaintiff,  became  unaUe 
to  pay  their  creditors  in  full ;  and  thereupon  it 
was  agreed  by  the  defendant  aad  M.,thepltfB- 
tiff,  and  the  other  creditors,  that  a  compositioo 
of  4s.  6(/.  in  the  pound  should  be  paid  opoo 
their  debts,  and  that,  upon  recetwing  diat  sum, 
the  plaintiff  and  the  other  cuadiluis  should 
i^'ce  T.  Price,  I  execute  to  delen«iiiit  and  M.  m  gcoeral  rriesss ; 
Ifthatadeedofftlottewaspn^iuML  for  execu- 
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ikm,  wad  Aat  ^  cvadilort,  Mroefit  1h&  ptain- 
tiff,  recmed  the  oMBpoaitioii,  tad  ezocvted  the 
releftM  j  that  tbt  defendant  has  ahraye  been 
ready  to  pay  the  phmitiff  the  compoeition  of 
4f .  6d,  in  the  ooond  upon  hie  executing  the 
release,  of  whicn  plaintiff  had  notice,  and  was 
requested  by  defendant  to  accept  the  composi- 
tion and  exeeute  the  refoase:  mM^  bad  for  not 
ihowing  that  the  defendant  and  M,  offered  to 
pay  the  defenduit  the  composition  money,  or 
tendered  the  release  to  him  for  execution. 
Boskng  v.  Muggeridge,  16  M.  &  W.  181. 

DECLARATION. 

CosiMeiieanea^  of. — The  ruk,  Reg.  Gen., 
M.  T.,  3  W.  4,  r.  15,  as  to  «he  commeooement 
of  declarations  is  compolsorv,  and  therefore  a 
dechuration  not  disclosing  whether  the  i^aintiff 
proceeds  in  person  or  by  attorney,  is  irregular. 
An  api^ation  to  set  it  aside  should  be  made  at 
diambers,  and  not  to  the  court,  eren  in  Term 
time.     WkUe  r.  FBltham,  4  D.  &  L.  454. 

DBPAMATION. 

Beaiker9.-^FlM  qf  abtUemmU. — Decbntion 
stated,  that  petitioner  was  a  banker  in  partner- 
ship with  A.  and  JB.,  and  that  defendant  fslsely 
and  maliciously  spoke  words  of  plaintiff,  and  of 
Inm  in  his  said  trade,  imputing  to  him  insol- 
vency ;  by  meana  whereof  plaintiff  was  injured 
in  his  good  name,  and  divers  persons  heUeved 
him  to  be  indigent,  and  refused  to  deal  with 
him  in  faia  said  trade,  and  one  C.  withdrew  his 
account  from  the  bank  of  plaintiff  and  his  said 
partners. 

Plea  in  abatement :  tint  plaintiff  canned 
on  the  aaid  business  jointly  and  undividedly 
with  A.  and  £.,  and  not  otherwise,  sad  that  aU 
the  damage  in  the  dedaratkm  mentioned  ac- 
crued to  A.  and  B.  jointly  with  plaintiff,  and 
not  to  him  alone ;  and  that,  at  the  time  of  the 
commencement  of  the  suit.  A,  and  B.  were 
living,  &c. 

Held,  bad,  because  it  was  pleaded  in  terms 
to  dama^^e,  and  not  to  the  cause  of  action,  and 
the  special  damages  to  the  partnership  was  not 
so  essentially  the  cause  of  action,  that  without 
it  the  action  could  not  have  been  maintained. 

Qiuere,  whether  the  declaration  would  have 
been  bad  on  special  demurrer,  for  blending  a 
cause  of  action  vested  in  the  plaintiff  simply 
with  a  caase  common  to  the  partners.  Robin- 
son V.  Marchant,  7  a  B.  918. 

DB   INJURIA. 

New  assignment.  —  Duplicity.  —  Case.  Se- 
cond count  in  trover  for  goods,  to  wit,  10  pieces 
ttf  timber.  5th  plea,  as  to  the  pieces  of  timber 
rn  the  2nd  count  mentioned,  that  they  were  ob- 
itructin^  a  public  navigable  river,  and  defend- 
iQt  having  occasion  to  navigate,  &c.,  removed 
the  said  pieces  of  timber,  &c.,  which  are 
the  same  grievances,  &c.  Replication  as  to  the 
$&  plea,  wbich  is  pleaded  to  the  causes  of  ac- 
6oa  in  tbe  2nd  count  mentioned,  and  so  far  as 
they  relate  to  the  pieces  of  timber  in  the  2nd 
count  mentioned,  that  defendant  of  his  own 
vrong,  &c.,  committed  the  grievances,  Sic,  so 


hic  as  tiey  relate,  &c.,  in  maaner  and  fcrm, 
&C.3  and  new  assignnieBt,  the  plaintiff  sued, 
not  only  for  the  giievances  in  the  Sdi  ]ilaa 
mentioned,  &c^  but  also  for,  ftc.,  alleging 
trover  and  conwraionof  pieees  of  timber  <2h«r 
than,  and  diffenent  from  those  in  the  5Ch  plea 
mentioned,  and  that  defendant,  for  another  and 

different  cause  than  that  in  the  5th  plea 
stated,  eoAverted  the  last-mentioned  goods  in 
manner  and  form  as  the  plaintiff  hath  abofvn 
declared,  &c. 

HM,  on  special  demurrer,  that  the  repli- 
cation was  not  bad  for  duplicity  or  as  enharg- 
ing  or  departing  frsm  the  oedanition ;  and  was 
well  pleaded.    Page  v.  Hatehett,  8  Q.  B.  187. 

Cnite  cited  in  tbe  judgment:  Bowen  v.Jeokin,6 
A.  &  E.911 ;  Greene  v.  Jones,  1  Wma.  Saund. 
«99.  300,  (6th  ed.) 

And  see  Astigmnent^  Nmom 

DBMURRER. 

See  Amendment  j  Issues, 


DirPLICITY. 


SeeDe  Injwid, 

BRROB. 

The  Court  of  Queen's  Bench  gave  a  jud 
ment  for  defendant,  which  the  Court  of  I 
upheld,  but  the  judgment  in  B.  R.  was  en- 
tered up,  erroneously,  that  the  writ  be  quashed. 
The  Court  of  Error  reversed  the  judgment,  and 
gave  judgment,  that  the  plaintiff  taike  notiiing 
by  his  writ,  and  that  tbe  defendant  go  thereof 
without  day.    Scott  v.  Wedlake,  7  Q.  B.  756. 

See  Issues  in  Fact. 

I88UB8   IN   FACT, 

Demurrer. — Writ  of  error. — ^Where  there  are 
issues  in  fact,  as  well  as  in  law,  on  the  same 
record,  and  the  defendant  has  obtained  judg- 
ment on  demurrer  to  pleas  going  to  the  whcue 
cause  of  action,  but  the  issues  in  fact  remain 
untried,  tbe  court  will  not  conipd  the  defend- 
ant to  enter  up  judgment  of  nU  capiat  per 
breve  before  the  trial  of  the  issues  in  fact,  in 
order  that  the  plaintiff  may  bring  a  writ  of  error 
without  tr3ring  the  issues  in  fact.  Hinton  y. 
Acraman,  4  D.  &  L.  462. 

Case  cited  in  tbe  judgaiaat:  Laws  ▼«  Kiog,  1 
Wm8.Saund.  80,  n. 

JUSTIFICATION. 

Several  trespasses.^ New  oM^tunefi^.'— De- 
claration charged  that  defendant,  to  wit,  on  1st 
Jan.  1844,  witii  force  and  arms,  "assaulted" 
plaintiff,  and  *'tben,"  with  great  force,  &c., 
seised  and  shook  plaintiff,  and  dragged  him 
about,  and  struck  him  many  blows,  by  means 
of  wbich  be  was  hurt  and  wounded,  and  was 
sick,  &c.,  and  so  continued  for  a  long  time,  to 
wit,  one  week,  &c. 

Plea  2.  That  defendant  was  lawfully  pos* 
sessed  of  a  dose,  and  a  gate  belonging  to  it,  and 
plaintiff,  a  little  before  the  time  when,  &c.,  with 
force  and  arms,  and  with  a  strong  hand,  and 
agttnst  the  will  of  defendant,  attempted  to 
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break  open,  and  did  then  thereby  unlawfully 
break  open,  the  gate,  and  in  breach  of  the  peace 
did  thereby  attempt  forcibly  to  enter  ana  un- 
lawfully trespass  upon  the  close,  and  would 
then  unlawfully  and  forcibly,  &c.,  have  effected 
such  attempt,  if  defendant  had  not  defended 
his  possession;  whereupon  defendant,  being 
in  his  dose  during  the  unlawful  attempt,  de- 
fended his  possession  and  resisted  such  at- 
tempt ;  and,  because  he  could  not  successfully 
resist  without  in  a  slight  degree  committing 
the  trespasses,  he  did  a  little  iinavoidably.  Sec, 
commit  the  trespasses  in  the  declaration,  using 
no  unnecessary  force,  which  are  the  trespasses 
complained  of. 

Plea  3.  That  defendant  was  lawfully  pos- 
sessed of  a  cow  being  in  a  certain  close,  and 
plaintiff,  a  little  before  the  time  when,  &c.,  did, 
against  the  will  of  defendant,  endeavour  to 
drive  away,  and  dispossess  defendant  of,  and 
was  driving  away  from  the  close,  the  cow,  and 
dispossessing  defendant  of  the  same,  and  would 
then  unlawfully,  forcibly,  and  in  breach  of  the 
peace,  have  driven  away,  and  dispossessed  de- 
fendant of,  his  said  cow ;  wherefore  defendant, 
&c.,  (justifying  as  before,  mutatis  mutandis). 

On  demurrer  to  the  replication,  held, 

1.  That  the  trespass  on  the  part  of  the  plain- 
tiff being  alleged  by  the  pleas  to  be  forcibly 
made,  the  justification  was  sufficient,  though  it 
was  not  alleged  that  the  plaintiff  had  been  re- 
quested to  desist. 

2.  That  the  pleas  were  not  objectionable  for 
omitting  to  show  a  good  justification  of  the 
wounding. 

3.  That  the  third  plea  was  not  objectionable 
for  omitting  to  show  that  the  cow  was  on  de- 
fendant's dose. 

Held,  also,  that  the  declaration  showed  only 
one  trespass  cdmmitted  on  a  single  occasion ; 
and,  therefore,  that,  to  the  above  pleas,  the 
plaintiff  could  not  reply  both  de  tfijsir>^,.and 
also,  that  defendant  committed  the  trespasses 
in  the  declaration  on  other  occasions  than  those 
in  the  pleas  mentioned.  On  special  demurrer 
to  the  replication  for  duplicity.  Polkinham  v. 
WHght,  8  a  B.  197. 

Cases  cited  in  ibe  judgment :  Earl  of  Manches- 
ter ▼.  Valfl,  1  Wms.  Saand.  24;  Bargeaa  ▼. 
FreeloTe,  9  B.  &  P.  425  ;  Greene  ▼.  Jones,  1 
Wms.  Saend.  299,  &c. ;  Green  y.  Goddmrd,  2 
Salk.64t ;  Weaver  v.  Bash,  8  T.  R.  78. 

LIBEL. 

1.  In  case  for  libel,  the  declaration  alleged 
the  Itbd  to  be,  that  plaintiff  sought  admission 
to  a  club  held  in  the  town  of  P.,  and  gave  an 
entertainment  a  few  days  before  he  was  to  be 
elected,  as  he  thought;  that  three  days  after  he 
stood  the  ballot  and  was  black-balled;  that 
next  morning  he  bolted,  and  some  of  the  poor 
tradesmen  had  to  lament  the  fashionable  cha^ 
lacter  of  his  entertainment.  Plea,  that  plain- 
tiff did  suddenly  leave  and  quit  the  town  of  P. 
without  paying  every  one  and  all  of  the  debts 
contracted  by  him  with  divers  persons  in  the 
said  town,  and  without  notice  to  them,  and  with 
mtent  to  defraud  and  delay  some  of  the  last- 


mentioned  perwms*  whereby  the  tttd  persoiu 
remained  unpaid  and  defranded :  Held,  had,  on 
spedal  demurrer,  for  not  stating  the  names  of 
the  persons  alleged  to  have  been  defranded. 

The  declaration  also  averred,  that  the  libel 
used  the  words  "black  legs"  and  "black 
sheep,"  to  denote  persons  guUtv  of  fraud,  and 
that  divers  persons  had  formed  a  dnb  called 
"  The  Royal  Western  Yacht  Club ;"  that  d^ 
fendant,  intending  to  cause  it  to  be  believed 
that  plaintiff  was  a  confederate  of  personi 
guilty  of  fraudulent  play  at  cards,  and  of  being 
black  legs  and  black  sheep  in  the  sense  afon- 
said,  in  a  certain  newspaper,  &c.,  published  of 
and  coneeming  the pkdntiff  the  following  libel: 
— "  Royal  Western  Yacht  Qub.— Expulsbnof 
two  black  legs,"  (meaning  an  eacpulsion  from 
the  club  of  two  persons  being  black  legs  in  the 
sense  in  which  that  word  was  used  as  afore- 
said).  The  dedaration  then  alleged,  that  sus- 
picion had  attached  to  two  members  (roeani^ 
the  aforesaid  two  persons)  of  the  dub,  oviug 
to  two  gentiemen  having  been  plucked  at  cards, 
at  the  residence  of  one  of  the  two  suspected 
members,  in  a  manner  seeming  to  indicate  foul 
play ;  that  inquiry  took  place,  which  resulted  in 
expelling  the  two  suspected  persons;  that  a 
person,  known  to  be  a  confederate  of  the  ex* 
pelled  parties,  sought  admission  into  the  dub. 
His  name  was  O'B.  (meaning  thereby  the 
plaintiff) :  Held,  on  motion  in  arrest  of  judg- 
ment, that,  as  matter  shown  to  be  libeUoiu 
by  prefatory  averment  was  so  coupled  with 
ii^uendoes  in  the  declaration  as  to  show  it  to 
have  been  published  by  the  defendant  of  sod 
concerning  the  plaintiff,  the  declaration  need 
not  aver  it  to  be  also  published  of  and  con- 
ceming  the  Royal  Western  Yacht  Club,  or  any 
other  part  of  the  prefatory  averment.  0*  Bries 
V.  Clement,  16  M.  &  W.  159. 

Oases  cited  in  the  judgment :  Janson  r.  Stove,  t 
T.  R.  748  ;  Hickinbothim  ▼.  Leadi,  10  M.& 
W.  56t ;  Alexander  v.  Angle.  1  C.  &  J.  liS ; 
1  Tyr.  9;  7  Bing.lM;  11  M.  &  W.  t95. 

2.  A  libellous  paragn4>h  published  of  the 
plaintiff  in  a  newspaper,  stated  (in  substance) 
that  he  was  a  confederate  of  black  legs ;  thai 
he  had  sought  admission  into  a  yac£t  club ; 
that  he  gave  an  entertainment  in  the  expecta- 
tion of  being  elected,  but  was  black-bailed,  and 
the  next  morning  bolted,  and  some  of  the 
tradesmen  in  the  town  had  to  lament  the 
fashionable  character  of  his  entertainment.  A 
plea  of  justification,  after  alleging  facts  to  show 
that  the  plaintiff  was  the  confederate  of  per- 
sons who  had  been  guilty  of  cheating  ai  c^tk, 
and  the  facts  of  his  givmg  an  entertainment, 
and  of  his  being  black-balled,  as  mentioned  ia 
the  libel,  &c.,  stated  that  on  the  following 
morning  ''he  quitted  the  town  and  neiff^fa boor- 
hood,  leaving  divers  of  the  tradesmen,  to  whom 
he  owed  money,  unpaid,"  (naming  theoi :] 
Held,  bad,  inasmuch  as  such  quittm^  migh^ 
be  innocent,  and  without  any  intention  to  «le^ 
fraud.     O'Brten  v.  Bryant,  16  M.  &  W^.  16S. 

LIMITATIONS,  STATUTE  OF. 

See  Co-defendant  Abroad. 
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MSMORIAL  OV  AK  ANNUITY. 

Veri/ieaium  by  the  record.  —  A  replication 
takinff  issue  on  a  plea  alleging  that  no  memo- 
rial of  an  annuity  had  been  inrolled,  and  setting 
forth  such  memorial,  properlv  concludes  \vith 
a  verification  by  the  recora.  7%omp«ofi  v. 
Lack,  3  C.  B.  640. 

Case  cited  in  tbe  jodfl^inent :    Richardson    ▼* 
Tonddes,  9  Bingfa.  61 ;  4  M.  &  So.  66. 

NON-AS8UMP8IT. 

To  a  count  upon  a  contract  by  the  defendant 
to  receive  a  certain  quantity  of  wool  from  the 
plaintiffs  at  a  certain  pnce,  the  defendant 
pleaded,  that,  at  the  time  of  making  the  con- 
tract, the  plaintiffs  produced  a  sample,  and 
promiaed  the  defendant  that  the  balk  was  equal 
in  quality  and  description  thereto,  but  that  the 
wool  when  tendered  was  found  to  be  of  inferior 
quality,  wherefore  the  defendant  refused  to 
accept  it :  Held,  that  the  plea  was  not  bad,  on 
special  demurrer,  as  amounting  to  non  assump^ 
eii,  inasmuch  as  the  contract  therein  sist  up 
was  not  necessarily  incompatible  with  the  con- 
tract declared  on.  Sievekit^  v.  Duiton,  3  C.  B. 
331. 

PAYMENT   INTO  COURT. 

Commencement  of  pfea.— A  plea  of  payment 
into  court  must  be  pleaded,  in  its  commence- 
ment, to  the  further  maintenance  of  the  action; 
and  if  it  be  pleaded  to  the  maintenance  of  the 
action  generally,  this  defect  is  not,  upon  special 
demurrer,  cured  bv  its  concluding  to  the  further 
maintenance  of  the  action.  RoeUng  ▼.  Mnff- 
^eridge,  16  M.  &  W.  181. 

See  BiU  of  Exchange,  I. 

PROMISSORY   NOTS. 

DeHverg  on  payment  of  debt. — Debt  by  payee 
igainat  maker  of  a  promissory  note,  with 
counts  for  money  lent,  interest,  &c.  Plea,  as 
u>  lOOL,  parcel  of  the  moneys  in  the  second 
ind  subsequent  counts,  that  defendant,  before 
he  commencement  of  the  suit,  made  his  pro- 
nissory  note  for  payment  to  the  plaintiff's 
^rder  of  100/.,  six  months  after  date,  and  de- 
iv«Ted  the  same  to  the  plaintiff,  who  then  took 
ttd  received  the  same  tor  and  on  account  of 
he  said  anm  of  100/.  Replication,  that  the 
leriod  of  tax  months,  specified  in  the  said  note, 
zpired  before  the  commencement  of  the  suit, 
nd  the  note  became  then  due  and  payable ; 
et  the  defendant  hath  not  paid  the  same.  On 
bamrrer  to  the  replication,  Held,  that  the 
lea  was  bad,  as  it  did  not  aver  that  the  note 
ras  not  due,  or  that  it  had  been  indorsed  to  a 
iird  person. 

Sembie^,  that   the  plea   was    not   bad    for 
mittin^  to  state  that  the  note  was  given,  as 
reil  as  received,  on  account  of  the  debt.  Price 
.  Price,  4k  D.  &  L.  537. 
Cases  cited  in  tbe  jadj^ment:  Hinsard  ▼.  Robin- 
son, 7    B.  &  G.  90 ;  Stedman  ▼.  Goocb,  1  Esp. 
3  ;   Ke«r»lake  v.  Morgan,  5  T.  R.  513;  Ricb- 
•rdson  ▼.  RicVman,  5  T.  R.  517  ;  Reynolds  ▼ 
Dmriee,  1B.&P.6«5. 


PUia   DABRBIN  COMTINUANCB. 

A  plea  jmtf  darrein  continuance,  pleaded  on 
or  after  the  1st  day  of  the  sitting  at  nisi  prius, 
must  be  pleaded  in  form  as  a  plea  at  nisijprius, 
and  delivered  to  the  judge ;  and  where  it  was 
pleaded  as  a  plea  in  banc,  and  delivered  to  the 
attorney  on  tne  other  side  on  the  Ist  day  of  the 
sitting,  and  the  plaintiff,  treating  it  as  irregular^ 
proceeded  to  tnal  as  if  no  such  plea  had  been 
pleaded,  and  obtained  a  verdict,  the  court  re- 
fused to  set  the  verdict  aside.  Payne  v.  Shen" 
stone,  4  D.  &  L.  396. 

See  Release, 

RBLBA8B. 

Puis  darrein  continuance  after  a  demurrer. — 
Queere,  whether  it  is  competent  to  a  defendant 
to  plead  a  release  puis  darrein  continuance  after 
a  demurrer  to  his  rejoinder  to  a  replication  to 
one  of  several  pleas  originally  pleaded  to  the 
action.     JVriykt  v.  Burroughes,  3  C.  B.  344. 

BIGHT  OF  WAY. 

Effect  of  new  assignment.  —  Trespass  for 
breaking  and  entering  the  plaintiff's  close,  and 
damaging  the  fences,  &c.  Plea  of  justification 
under  a  right  of  way.  New  assignment,  that 
the  action  was  brought  for  a  trespase  on  a  cer^ 
tain  other  portion  of  the  said  close,  setting  out 
that  portion  by  abuttals.  Plea  to  the  new  as- 
signment, that  before  the  said  time  when,  &c,, 
and  whilst  the  defendant  so  had  the  risht  to 
the  said  way  in  the  first  plea  mentioned,  the 
plaintiff  obstructed  the  way  in  the  first  plea 
mentioned,  by  digging  a  trench  across  the 
same,  and  because  the  defendant  could  not 
remove  the  obstruction,  he  did,  for  the  purpose 
of  avoidhkg  the  same,  and  using  the  way,  de- 
part ^'Mit  of  the  same,  along  the  said  other 
portion  of  the  close  in  the  new  assignment 
mentioned,  and  because  the  said  fences  in  the 
new  assignment  mentioned  were  standing  on  a 
portion  of  the  close  in  the  new  assignment 
mentioned,  and  that  without  breaking  and 
damaging  the  same  he  could  not  go  over  the 
residue  of  the  said  close  in  which,  &c.,  he  did 
necessarily  a  Uttle  break  and  damage  the  said 
fences,  &c.  Replication  de  injurid:  Held, 
(Piatt,  B.,  dissenttente,)  1st,  That  the  right  of 
way  stated  in  the  plea  to  the  declaration  was 
not  admitted  by  the  plaintiff  in  his  new  assign- 
ment; and  2ndly,  that  the  right  being  re- 
asserted, though  informally,  in  the  plea  to  the 
new  assignment,  it  was  put  in  issue  by  the  re- 
plication, so  as  to  throw  the  quus  of  proving  it 
on  the  defendant.  Robertson  v.  Oantlett,  16 
M:&W.  289. 

Cases  cited  in  tbe  judgment :  Norman  v.  Wes- 
combe,  2  M.  &  W.  349 ;  Brancker  ▼.  Moly 
neux,  1  M.  &  G.  710. 

SBVBBAL   COUNTS. 

Demurrage. -^Account  stated.  —  Since  the 
General  Rule,  HiL,  4  W.  4,  pt.  2,  art.  6,  a 
count  on  a  charter-party,  |^oing  for  demurrage 
and  detention  of  the    ship,  cannot  be  joined 
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with  a  cwmon  oovat  oa  «■  aecoont  stated, 
and  the  latter  count  will  be  struck  out  as  in 
^apparent  violadon*'  of  the  abore  role. 
Matkewion  v.  Ray,  16  M.  k  W.  329. 


See  Composition  DeetL 

TOWN  CLSBK's  ACCOUVTS. 

Remedy  for  not  delivering — Case.    Declara- 
tion stated  that  defendant,  after  9th  Norember, 
1835,  and  after  the  tint  election  of  oounciUors 
under  stat.  5  &  6  W.  4,  c.  7^>  was  appointed 
and  acted  as  town  clerk  of  the  boroit|^  of  L., 
and  continued  to  be  and  act  as  such  town 
clerk,  until  the  expiration  of  his  office  by  his 
lawfid  nmoval;  that,  after  such  removal,  and 
within  three  months  after  the  expiration  of  de* 
Indaiit'a  office,  the  council  of  the  borouffh,  in 
puniiance  of  the  statutCt  fully  authoriaed  and 
^ipointed  A.  to  reoetye  from  defendant^  and 
required  defendant  to  deliver  to  il.  a  true  ac< 
count  in  writing  of  all  moneys  committed  to 
defendant's  charge  as  such  town  clerk,  by  vir- 
tue of  the  act,  and  also  of  all  moneys,  &c.,  to- 
gether with  proper  vouchers,  &c.,  and  ako  a 
Est  of  the  names  of  debtors,  &c;  of  which 
nremises  defendant^  within  the  three  months, 
nad  notice,  and  was,  within  the  three  months, 
required  hj  A.,  pursuant  to  the  authority,  to  de- 
liver the  said  matters  and  things  which  if.  was  so  { 
authorised  to  receive;  that  since  defendant  had 
such  notice,  &c.,  and  within  the  three  months, 
a  reasonable  time  for  the  delivery  had  elapsed ; 
that  before  the  expiration  of  defendant's  office, 
to  wit,  on,  &c.,  divers  matters  and  things  were  I 
committed  to  his  charge  under  the  act,  and  for 
ihe  corporation,  via.,  certain  deeds,  &c. ;  that 
during  the  time  aforesaid,  defendant  received 
moneys  amounting,  Scc^  by  virtue  and  for  the 
purposes  of  the  act,  and  had  not  tendered  any 
account  thereof  to  plaintiff;  and  that,  before  I 
and  at  the  expiration  of  defendant's  office,  there 
were  divers  persons  from  whom  moneys  were 
due  for  the  purposes  of  the  act,  which  ought 
to  have  been  received  and  accounted  for  to 
plaintiff  by  defendant,  but  who  had  not  paid 
the  same :  Breach,  that  though  it  was  defend- 
ant's duty  to  deliver  the  said  matters  and  things 
to  A.,  and  il.  all  the  time  continued  to  be  au- 
thorised to  receive  them,  defendant  had  not 
delivered  them  to  J. ;  by  means  whereof  plain- 
tiffs were  kept  in  ignorance  of  matters  which 
ought  to  have  been  contained  in  the  account, 
list,  and  vouchers,  and  had  been  prevented 
from  obtaining  monev  which  they  might  have 
obtained  if  defendant  nad  performed  his  .duty, 
and  from  carrying  on  the  business  of  the  cor- 
poration :  Held,  on  special  demurrer,  that  an 
action  on  the  case  for  breach  of  duty  lay  against 
the  defendant,  and  that  plaintiffs  were  not  re- 
strained to  the  summary  remedy,  under  stat. 
5  &  6  W.  4,  c.  76,  s.  60,  before  justices  of  the 
peace.    And  that  the  appointment  of  A.  to  re- 
ceive the  several  matters  and  things,  and  the 
de£endaat  to  deliver  them,  were  sufficientiy 
alleged.    Mayor  oflAeiyMd  v.  Sinmson,  8  Q. 
B.66. 


Colomr. —  iZewrnon.  —  CoadiHoa.  —  Ft  d 
ariMv. — ^Trespaas  fuan  dommm  fregit.  ?lei, 
that  M,  being  seised  in  fee  of  the  metsnage  la 
the  declaration  mentiooed,  deoused  to  L.  for 
21  years,  who  demised  it  to  the  defendant  for 
the  residue  of  that  term  less  one  day.  It  then 
gave  colour  that  "  under  colour  of  a  charter  of 
demise,  pretended  to  be  made  to  the  plaintiff, 
whereas  nothing  passed  by  it,"  &c. ;  and  then 
justified  the  trespass.  Replication,  that  hefore 
the  demise  to  the  defendant  by  X.,  he  demised 
to  F.  for  3  }[ean,  and  that  F.  assisned  his  term 
to  the  plaintiff.  Rejoinder,  that  me  dennie  to 
F.  was  subject  to  a  proviso  for  re-entry  pre- 
served to  L.,  his  executors,  administrau>n,afld 
assigns,  in  case  of  non-repair ;  that  the  mo- 
suage  was  not  kept  in  repair,  and  the  defend* 
ant  entered  in  pursuance  of  the  pnmso:  HHi, 
ist,  that  the  doiendant  was  an  assignee  within 
the  32  Hen.  8,  c.  34,  and  could  therefore  anO 
himself  of  the  condition  of  re-entry;  2ndly, 
that,  although  livery  of  seisin  is  rendered  no- 
necessary  by  the  8  &  9  Vict,  c.  106,  s.  J,  in 
order  to  pass  an  estate  of  freehold,  the  colour 
given  bjr  the  plea  did  not  show  a  title  in  the 
plaintiff ;  3rdly,  that  the  allegation  n  et  arm 
does  not  import  a  breach  of  the  peace;  and 
4thly,  that  the  matter  alleged  in  the  Tejoinder 
was  not  a  departure  from  the  plea.  Wright  t. 
Bwrrouyhes,  4  D.  &  L.  438. 

Cases  cited  in  the Jndgneat :  Taootoo  f.Costat, 
7  T.  R.  4dl ;  Matures  ▼.  Westwood,  Cro.  Elu. 
599,  617  ;  Cbaworth  y.  PhiUiiM.  Moore,  876. 

8tt  Jntt^loalion, 

TROVSB. 

Vesting  in  defendant  of  the  property  in  the 
chattel  converted  by  him  to  his  own  use,  won 
that  oonveraion  \maf  eatabliahed  hy  a  jw 
ment  recovered  agamat  him  in  aa  actios  of 
trover.  Plea,  of  a  fomar  raeoveiy  in  an  adiofi 
against  a  third  party.  .  | 

A  recovery  in  trover  vests  the  property  ui 
the  chattel  m  the  defendant  as  agwat  tbej 
plaintiff.  .1 

In  trover  hy  A.  againal  B.  for  a  bedam  J. 
pleaded  a  fonner  rseovery  by  A,  ia  tronr 
for  the  same  identical  bedatead  tiguasi  C,i 
averring  that  tiie  conversion  by  C,  for  which 
that  action  was  broiight,  was  a  cooreriioB  not 
later  in  point  of  time  than  theconveraioa  okb* 
tioned  in  the  declaration  against  B.,  and  that, 
before  the  conversion  in  that  declaration  oe^ 
tinned,  C,  being  possessed  of  the  bedatca* 
sold  it  to  J8.,  who  paid  hia  for  the  aame,  tf* 
received  it  vmder  such  sale,  and  that  the  takuf 
imder  such  sale  was  the  conversion  complaiwd 
of  in  the  declaration  against  B :  Meld,  that  (bis 
plea  was  a  good  answer  to  the  action.  Cooptr 
V.  Shepherd,  3  C.  B.  266. 

Cases  cited  in  the  judgment :  Adams  v.  Brojp- 
ton,  <  Stfi.  1078;  AiidfSWSp  18;  BW  '•  ^ 
deU,  S  Burf.  l34d  ;  Cowyna  ?.  Boyor,  Cro. 
Kill.  4Bb ;  UyeeM'S  ease,  10  Co.  Rop-  ^''*< 
Uowtn  r.  St.  Qaencio,  11  ^L  ft  W.  f77. 


DIGEST,    AND  JOURNAL   OF  JURISPRUDENCE. 


SATURDAY,  MARCH  11,  1848. 


■**  Quod  magis  ad  Noa 
Pertinet,  et  neadre  malum  est,  agitamus/ 


HOKAT, 


NEW  BILLS  BEFORE  PARLIAMENT. 
—PROTECTION  OF  JUSTICES'  BILL. 


Ths  seope  and  objecU  of  iowt  separate 
bills  laid  upon  the  table  of  the  House  of 
CommoDSy  shortly  after  the  re-liasembliDg 
of  parhaniMity  by  the  Attoraey-Generai, 
were  briefly  adverted  to  in  a  former  number, 
(anit,  p.  390).  The  bills  have  since  been 
printed,  and  regard  being  had  to  the  subject- 
matter  of  the  proposed  enactments^  as  well 
as  to  the  changes  introduced  by  them  in 
law  and  practice,  it  must  be  admitted  the 
billa  are  one  and  aU  deseryii^  of  careful 
consideration  on  the  part  of,  the  magistracy, 
the  legal  proleasion,  and  the  legislature. 
Of  the  four  billa,  that  which  strikes  us  as 
&r  the  most  important  in  refeienee  to  its 
eSeets  upon  pnblic  and  private  rights,  is 
that  entitled  '*  A  Bill  to  protect  Jostiees  of 
the  Peace  Iran  Yexatioua  Actions  for  Acts 
dooe   by  them  in  the  execution  of  their 


The  intention  of  the  proposed  measure, 
as  appears  from  the  preamble,  is  to  preserve 
JQBfciees  of  the  peace,  acting  in  the  handle 
eienswe  of  what  they  may  have  conceived 
to  be  their  daty,  from  vexatious  actions, 
reseiviiy,  neverthelesa^  to  a  party  injured 
hy  any  act  of  a  justice,  the  ri^t  to  main- 
tain an  action,  where  the  justice  has  acted 
maliciously,  and  without  reasonable  or 
probable  cause.  It  may  be  safely  conceded, 
that  justices  are  fairly  entitled  to  the  pro- 
teetion  here  oontempiated,  so  far  as  such 
protoetioB  is  oseipatible  with  the  security 
<^  indtvidaals  ia  icapeet  to  their  liberty, 
property,  and  character.  It  may  be  doubted, 
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however,  whether  some  of  the  provisions  of 
the  proposed  bill  would  not  operate  to 
abridge  the  righte  of  parties  injorieuBly 
afiected  by  the  acts  of  magistrates,  and  to 
deprive  them  of  those  remedies  which  the 
existing  law  affords,  where  a  justice  acts>  ia- 
advertently,  negligently,  or  without  due 
caution  and  circumspection,  althoucb  not 
corruptly  or  maliciously.  As  this  mil,  in 
common  with  the  others  presented  to  par- 
liament by  the  Attorney-General,  has  been 
referred  to  a  select  committee,  consisting  of 
the  Hon.  and  Learned  Mover,  together  witb 
Mr.  Henley,  Mr.  Cliford,  Sir  Jokn  Pak- 
ington,  Mr.  Langsion,  Mr.  Crippty  Mr.. 
WrightwHi  Mr.  Robert  Palmer,  and  Sir 
John  Guest,  it  would  be  idle  to  anticipate 
the  alterations  that  may  be  introduced  ia  it, 
or  the  shape  it  may  assume  when  it  is  agpua. 
brought  under  the  consideration  of  the 
House.  All  that  caa  be  done  at  present  i%.. 
to  direct  attention  to  the  leading  provisions 
of  the  bill  as  it  is  printed,  a  knowledge  of 
which  will  enable  our  readers  to  appreciate 
the  spirit  in  which  the  subject  will  be  dealt 
with  by  the  committee. 

The  bill  begins  by  enacting,  that  every 
action  brought  against  any  justice,  for  any 
act  done  by  him  in  the  execution  of  his  duty 
with  respect  to  any  matter  within  his  juris* 
diction,  shall  be  on  the  case,  and  it  shall 
be  expressly  alleged  in  the  declaration  that 
such  act  was  dcme  maliciously  atid  without 
reasonable  or  probable  cause,  and  if  at  the 
trial  upon  the  aeneral  issue  pleaded,  the 
plaintiff  shall  faU  to  prove  such  Bllf.gatioa> 
he  shall  be  nonsuited  or  a  verdict  g*vea  for 
the  defendant.    In  every  case  in  which  a 
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justice  acts  within  the  scope  of  his  ^nrisdic- 
tioiiy  therefore,  to  entitle  the  plaintiff  to 
reoover^  he  must  prove,  not  only  that  the 
defendant    acted    without  reasonable  and 

{>robable  cause,  but  also  that  he  acted  ma- 
iciously.  The  expediency  of  throwing  this 
twofold  shield  around  justices  is  somewhat 
questionable.  The  race,  of  which  Justice 
Shallow  is  the  dramatic  incarnation,  may 
not  yet  be  extinct ;  but  we  think  too  highly 
of  this  class  of  the  magistracy  to  suppose 
that  they  need  the  protection  of  the  law  to 
such  an  extent,  that  no  man  can  maintam 
an  action  unless  he  is  prepared  to  prove  that 
the  justice  has  acted  wickedly  as  well  as 
absurdly.  It  were  much  better  and  more 
intelligible  at  once  to  enact,  "without  more,'* 
that  no  action  should  be  maintainable 
against  a  justice  for  anything  done  by  him 
in  the  execution  of  his  office. 

The  second  section  provides,  that  for  any 
act  done  under  a  conviction  or  order  made, 
'Or  warrant  issued,  by  a  justice,  in  a  matter 
in  which  he  has  not  jurisdiction,  or  in  which 
he  shall  have  exceeded  his  jurisdiction,  no 
action  shall  be  brought  until  the  conviction 
shall  be  quashed ;  or,  if  the  warrant  be  fol- 
lowed by  an  order  or  conviction,  until  the 
order  or  conviction  shall  be  quashed ;  and 
it  is  further  provided,  that  if  a  justice  issues 
a  warrant  for  an  alleged  indictable  offence, 
and  the  person  against  whom  the  warrant 
issues  has  been  summoned  personally  or  by 
leaving  the  summons  at  his  abode,  and  does 
not  appear  according  to  the  exigency  of  the 
summons,  no  action  shall  be  maintained 
against  the  justice  for  anything  done  under 
such  warrant.  Bearing  in  mind  that  this 
section  contemplates  no  other  cases  but 
those  in  whicli  a  justice  has  acted  without 
jurisdiction,  or  has  exceeded  his  jurisdiction, 
—  in  other  words,  where  he  has  acted 
illegally — the  difficulties  sought  to  be  thrown 
in  the  way  of  the  party  aggrieved  in  seek- 
ing to  obtain  redress  are  of  a  very  serious 
nature.  If  the  illegal  act  of  the  justice 
arises  upon  an  order  or  conviction,  the  order 
or  conviction  must  be  quashed,  either  upon 
appeal,  or  by  application  to  the  Queen's 
Bench,  as  a  proceeding  preliminary  to  bring- 
ing the  action.  Those  who  have  any  prac- 
tical acquaintance  with  such  matters  know, 
that  an  order  or  conviction  cannot  be 
quashed,  either  upon  anpeal,  or  by  applica- 
tion to  the  Queen's  Bench,  without  con- 
siderable expense  and  delay,  and  the  bill 
mider  consideration  does  not  point  out  how 
the  injured  party  is  to  be  reimbursed  or  in- 
demnified for  the  expense  to  be  incurred  in 
qoashin  J  the  conviction  or  order ;    bat  the 


9th  section  fixes  the  period  of  limitatioQ  in 
actions  against  justices  at  "six  calendv 
months  next  amr  the  act  complained  of 
shall  have  been  committed ;"  so  that  if  the 
conviction  or  order  is  not  quashed  within 
that  period,  the  right  of  action  is  at  an  end. 
The  proviso  which  takes  away  the  right  of 
action  against  a  justice  for  anything  done 
on  a  warrant,  preceded  by  a  summons  which 
has  not  been  attended  to,  requires  to  be  con- 
siderably modified.  As  at  present  framed, 
a  case  may  be  supposed,  in  which  a  sum- 
mons should  be  left  at  an  accused  person's 
house,  at  a  time,  or  under  circumstances, 
which  would  render  it  impossible  for  the 
accused  party  to  attend  according  to  the 
exigency  of  the  summons.  If  an  illegal 
warrant  then  issued,  however  grievous  the 
injury  inflicted  by  its  execution,  the  injured 
party  would  be  left  without  any  remedy 
against  the  justice ! 

The  3rd  section  of  the  bill  I4>pears  to  be 
unobjectionable:  it  simply  enacts  that 
where  a  conviction  or  order  shall  be  made 
by  one  justice,  and  a  warrant  of  distress  or 
commitment  shall  be  granted  thereon  by 
another  justice,  bond  fide  and  without  col- 
lusion, no  action  shall  be  brought  against 
the  justice  who  granted  such  warrant,  bat 
the  action  (if  any)  shall  be  brought  against 
the  justice  who  made  such  conriction  or 
order. 

The  next  section  provides,  that  no  action 
shall  be  brought  against  the  justice  who 
grants  a  warrant  of  distress  against  any 
person  named  and  rated  in  a  poor  rate,  I7 
reason  of  any  defect  or  irregularity  in  the 
I  rate,  or  by  reason  of  such  person  not  being 
liable  to  be  rated  therein,  unless  the  plam- 
tiff  shall  have  appealed  against  such  rate, 
and  unless  at  the  time  of  issuing  sad)  mr- 
rant  such  appeal  be  then  pending,  or  have 
been  tried  and  such  rate  quashed.  In  this 
case,  as  in  the  case  of  conrictions  and 
orders  already  adverted  to,  the  injured  party 
is  to  incur  the  expense  of  appeahng  a^st 
the  rate,  before  the  action  can  be  com- 
menced. 

The  6th  section  declares,  that  where  a 
discretionary  power  is  given  to  a  justice  by 
any  act  of  parliament,  no  action  shall  be 
brought  against  him  by  reason  of  the 
manner  in  which  he  shall  have  exercised  his 
discretion — a  provision  which,  if  neoessafT, 
seems  to  be  reasonable. 

The  6th  section  proposes  to  iutrodoce  a 
novel  branch  of  practice.  It  redte^  that 
justices  often  refrain  from  the  execution  of 
duties  relating  to  their  office,  doobtisg 
whether  they  may  lawftiUy  act,  and  fttring 
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actions,  and  that  it  wonld  conduce  to  the 
advancement  of  justice,  if  such  justices^ere 
enahled  and  directed  to  perform  their  duties 
without  risk.  It  therefore  enacts,  that 
where  a  justice  refuses  to  do  any  act  for 
fear  of  subjecting  himself  to  an  action,  the 
party  requiring  such  act  to  be  done  may 
apply  to  the  Queen's  Bench  upon  affidavits, 
for  a  rule,  calling  upon  such  justice,  and 
^so  upon  the  party  to  be  affected  by  such 
act,  to  show  cause  why  such  act  should  not 
be  done,  and  if  good  cause  shall  not  be 
shown,  the  rule  may  be  made  absolute,  with 
or  without  costs ;  and  the  justice,  upon 
being  served  with  the  rule,  shall  obey  the 
same,  without  being  subject  to  an  action 
for  such  obedience.  The  effect  of  this 
enactment  will  be,  to  relieve  justices  from 
all  responsibility  which  they  are  not  willing 
voluntarily  to  incur.  Every  doubtful  ques; 
tion  will  have  to  be  discussed  and  deter- 
mined in  the  Court  of  Queen's  Bench  in 
the  first  instance,  and  with  the  pressure  of 
business  which  already  exists  in  that  court, 
it  is  not  easy  to  conceive  how  the  judges 
will  find  time  to  dispose  of  the  additional 
business  thus  sought  to  be  thrown  upon 
them. 

The  7th  section  merely  provides,  that 
where  a  warrant  of  distress  or  commitment 
founded  on  a  conviction  or    order  shall 
be    confirmed    upon     appeal,    no     action 
shall  be  brought  against  the  justice  who 
granted  such  warrant,  by  reason  of  any 
defect  in  such  conviction  or  order ;  and  the 
Bth   section  enacts,  that  if  an  action   be 
brought  against  the  provisions  of  this  act, 
a  judge  of  the  court,  upon  the  application  of 
the  defendant,  and  upon  an  affidavit  of  facts, 
may   set  aside  proceedii^  in  the  action, 
with  or  without '  costs.    Throwing  upon  a 
judge  at  chambers,  rather  than  upon  the 
court,  the  responsibility  of  deciding  whether 
a  party  who  considers  himself  aggrieved  has 
or  hms  not  a  right  of  action,  is  so  obviously 
objectionable,   that  if  this  bill  should  be 
subntitted  to  the  judges,  we  entertain  httle 
doubt   the  enactment  in  question  will  be 
modified,  and,  at  all  events,  an  appeal  given 
to  the  court  from  the  decision  of  the  judge. 
Sections    10,    11,    12,   and    13,   contain 
provisions  to  be  found  in  many  acts  of 
parliament,   directing  a  month's  notice  of 
the  intended  action,— ^hat  the  venue  shall  be 
laid  in  the  county  in  which  the  act  com- 
plained of  was  committed — and  the  defend- 
ant be  aUowed,  to  plead  the  general  issue 
and    g^ve  the  special  matter  in  evidence, 
and  to  tender  amends  or  pay  money  into 
oonrt. 
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The  14th  section  is  substituted  for  the 
provisions  of  the  statute  43  Geo.  3,  with 
some  important  modifications.  We  copy  it 
without  abridgment : — 

"  In  all  cases,  where  the  plaintiff  in  any  such 
action  shall  be  entitled  to  recover,  and  he  shall 
prove  the  levying  or  payment  of  any  penalty 
or  sum  of  money  under  any  conviction  or  order, 
as  parcel  of  the  damages  he  seeks  to  recover, 
or  if  he  prove  that  he  was  imprisoned  under 
€uch  conviction  or  order,  ana  shall  seek  to 
recover  damages  for  any  such  imprisonment, 
he  shall  not  be  entitled  to  recover  the  amoimt 
of  such  penalty  or  sum  so  levied  or  psdd,  or 
any  sum  beyond  the  sum  of  twopence,  as 
damages  fur  such  imprisonment,  or  any  costs  of 
suit  whatsoever,  if  it  shall  be  proveu  that  he' 
was  actually  guilty  of  the  offence  of  which  he 
was  80  convicted,  or  that  he  was  liable  by  law 
to  pay  the  sum  he  was  so  ordered  to  pav,  and 
(with  respect  to  such  imprisonment)  tnat  he 
had  undergone  no  greater  punishment  than 
that  assigned  by  law  for  the  offence  of  which 
he  was  so  convicted,  or  for  non-payment  of  the 
sum  he  was  so  ordered  to  pay. 

The  15th  section  provides  for  costs, 
which,  in  certain  specified  cases,  are  to  be 
taxed,  either  for  plaintiff  or  defendant,  as 
between  attorney  and  client;  and  the. only 
remaining  section  of  importance  is  the  18th« 
which  repeals  the  7  James  1st,  c.  5,  the  21. 
James  1st,  c.  12,  so  much  of  24  Greo.  2,  c. 
44,  as  relates  to  actions  Iftgainst  justices, 
and  the  43  Geo.  3,  c.  141,  except  so  far  as 
they  may  repeal  other  statutes. 

Anxiously  desiring  to  see  the  magistracy 
in  every  grade  upheld  and  protected  in  the 
administration  of  their  duties,  we  deem  it 
also  desirable,  that  the  execution  of  a  trust 
so  ffrave  and  important  should  be  attended 
with  a  degree  of  responsibility  sufficient  to 
secure  the  exercise  of  due  caution  and  con- 
sideration on  the  part  of  those  invested 
with  such  extensive  powers.  The  summary 
above  given  of  the  leading  provisbns  of  the 
bill  now  before  parliament,  and  the  ac- 
companying observations,  will  enable  oiir 
readers  to  judge  for  themselves  whether 
the  principle  of  protection  is  carried  so  far^ 
as  to  engraft  unnecessary  exceptions  on  the 
rule,  that  there  is  no  wron^  without  a 
remedv.'  When  the  bill  is  again  submitted 
to  parliament,  after  having  passed  through' 
committee,  we  shall  revert  to  its  enactments^ 
and  hope  to  find  them  amended  in  such  a 
manner  as  to  entitle  the  bill  to  a  degree,  of 
commendation  less  qualified  than  we  aie 
now  enabled  to  bestow  upon  it. 
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PB0CEEDING8    FOR  BEPEAUNG 
THE  CERTIFICATE  DUTY. 


In  our  last  week's  statement  of  the 
measures  adopted  for  bringing  before  par- 
liament the  subject  of  the  repeal  of  the  cer- 
tificate duty,  we  reported  the  proceedings  of 
t}ie  Incorporated  Law  Sodety  and  the  Man- 
okeater  Law  Association.  The  Metropolitan 
and  Provincial  Law  Association  are  Also  in 
die  field, — joining  the  other  professional 
bodies  in  promoting  the  general  object 

The  statement  in  support  of  the  repeal  of 
the  tax,  a  copy  of  whidi  appeared  in  our 
last  number,  (p.  424,  ante,)  nas  been  for- 
warded,  1st,  to  all  the  provincial  law  so- 
dedes, — ^2ndl7,  to  all  the  country  members 
of  the  Incorporated  Society, — 3rdly,  to  all 
the  country  members  of  the  Metropolitan 
and  Provincial  Law  Association, — and4thly, 
in  the  towns  where  there  are  no  law  so- 
cieties, or  members  belonging  to  any  law 
society,  (we  are  sorry  to  say  a  considerable 
number,*)  it  has  been  transmitted  to  the 
tomni>clerk,  or  derk  to  the  magiatratefl,  or 
other  infloential  solicitor. 

J^f umenms  petitions,  m  our  readers  am 
awue,  hove  already  been  presented  for  die 
repeal  of  the  tax,  of  which  aaist  is  subjoined. 
These  are,  for  the  most  part,  from  the 
smaller  towns  and  from  individuals,  the 
signatures  amounting  to  about  1400.  To 
tms  number  we  must  now  add  the  1400 
members  of  the  Incorporated  Law  Society 
represented  by  the  Council  under  the  com- 
mon seal  (tf  the  society .  Donbtleas,  when 
the  petitions  of  Mandiester,  Liverpool, 
Birmmg^am,  Leeds,  and  other  large  towns 
and  districts,  are  presented,  the  numerical 
fofce  wdil  be  move  than  doubled. 

It  is  proposed,  we  understand,  to  convene 
a-genend  meetingof  the  whole  London  pvo- 
feanon,  in  the  HaU  of  the  Incorporated 
Sodety,  at  as  early  a  day  as  may  be  expe- 
dient; and,  at  all  events,  toprocnre  the 
individual  signatures  of  London  soticitorB, 
and  to  put  didr  infiuence  in  jreqvdnlisii 
amongst  the  members  of  parhameut. 

.  The  intended  biU  ibr  the  repeal  of  the 
tv,  to  whioh  we  adverted  kst  week,  <mav 
apdy  follow  the  piecedent  of  1824,  repeal- 
ing the  stamps  on  law  proceedings  by  the 
5  Geo.  4,  C.41.  Sir  JolinCopley  was  then 
the  Attorney-General,  «nd  we  hope  that  Sir 
Jdm  Jervia  wiH  not  be  less  willinc  dian  his 
dhtingqiAed  predeceaaor  to  do  juatioe  tei 

*  There  are  noloiB  than  16  Eaglidi  and  Mi 
Wdih  counties  in  which  there  is  no  law' 
society. 
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the  larger  bandi  4if 
which  he  is  the  head. 

Obviously,  liowever,  tliere  must  sAiK  he 
an  annual  regiMtr€di<m  of  attoraeyB.  Hie 
6  &  7  Vict  c.  73,  (the  AttorQeya'  and  ^ 
lidtors'  Act,)  will  require  aome  alteration  in 
order  to  simplify  the  annual  certificate  now 
issued  by  the  Be^istrar  of  Attorneys  and 
Solictors,  and  renckr  it  a  complete  autho- 
rity to  practise;  without  dtber  stamping  or 
entering.  Besides,  therefore,  the  sub- 
stantial saving  of  money,  there  will  be  a 
saving  of  time  and  tioubl^ 

One  of  our  contemporaries  takes  for 
granted  that  there  is  no  present  chance  of 
suecess,  and  talks  proudly  of  buckUng  on 
his  armour  for  five  years,  antidpating  a 
long  harvest  of  profitable  exertion.  We 
would  make  much  fewer  campaigns  in  at- 
tacking this  grievance,  and  have  no  appre- 
hension that  "  our  occupation  will  be  gone" 
when  that  grievance  is  no  more.  These  oe 
other  large  fields  of  periodical  exertaim: — 
Such  as  the  taxes 'Upon  the  admiaistnitioa 
of  justice ;— the  ri^  of  advocai^  by  at- 
torneys ; — ^removing  the  xestrictiaiis  of  the 
Inns  of  Court; — the  encroachments  made 
in  regard  to  government  solidtorships ;— • 
the  exclusion  of  attorneys  from  local  judge- 
ships and  other  poats  of  distinction;'-^ 
forced  and  unauUioriaed  references  and 
compromises; — many  objectionable  points 
in  the  pKactice  of  retainers ; — aeg^t  of 
attendance  after  acceptance  -of  briefs  ;- 
other  matters  equally  injurious  and 
venient  both  to  clients  and  attomeya. 
Ample  scope  and  room  enoc^  may  be 
here  found  for  five  years,  but  we  hope  to 
make  much  shorter  work  of  the  poQ-tax. 

We  proceed  naw  to  a  few  points  of  prac- 
tical adrice  in  oenductijag  the  attack  upon 
the  stronghold  which  has  to  be  earned. 

1.  We  recommend  that  the  petitiona 
should  be  as  speedily  as  possible  sent  m 
to  the  members  rcg^sentiag  the  several 
counties,  dties,  or  boroughs  vmeve  the  pe- 
titioners respectively  reside.  This  will  be 
preferable  to  sending  them  either  to  the 
Incorporated  Law  Society  or  the  Metropo- 
litan and  Provincial  Law  Assodation,  or 
through  any  ot^er  professional  rhannpl  in 
London.  By  submitting  them  to  the  mem- 
bers themselvei^  attentum  will  be  better 
secured  than  throiigh  any  other  medium. 

2*  We  would  suggest,  also,  that  iafiv- 
matian  be  given  to  j£^  Seceetary  of  the  In- 
eorporated  Iaw  Socieib^  and  the  Metrcydi- 
tan  and  Provindal  Law  Asaodatioiv  oT 
whatever  petitions  maf  be  preantfed,  and 
to  whom  entrusted. 
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8.  It  wffl  be  expedient  to  preiride  tbe 
aecrettfy  wi^  letters  which  maj  he  trsns- 
imtted  to  the  Meiribera  when  the  prmciple 
of  the  biQ  is  to  be  brought  nnder  considera- 
tion,  in  order  to  ensure  a  favourable  division 
when  that  question  comes  on. 

4.  The  injustice  of  the  tax  should  be 
strong^  set  forth.  "  Reasons  in  support 
of  the  repeal "  should  be  submitted  to  ererj 
member.  Our  representatives^  who  have  so 
many  subjects  to  consider,  are  slow  to  un- 
derstand the  details  of  anj  of  them.  The 
^daim  to  redress  must  be  made  palpable  and 
kreaistihle. 

We  have  one  word  to  say  as  to  the  speed 
wiftl^  fi^ch  measures  of  this  extensive  nature 
are  expected  to  be  conducted.  A  few  in- 
dividnals,  junior  members  of  the  profession, 
of  a  moderate  amount  of  practice,  may  find 
time  to  meet  and  come  to  very  rapid  con- 
dnsiona ;  but  large  bodies  of  men,  whose 
leaders  are  much  occupied,  and  scattered 
over  a  krge  space,  cannot  readily  assemble 
and  act  with  "  infinite  promptitude."'  The 
bmioesB  of  clients  cannot  be  instantly  laid 
aside,  and  the  business  of  the  profession 
taken  up  exclusively.  We  are  sure  that 
much  pains  and  labour  have  been,  and  will 
be,  bestowed  by  those  who  are  ei^aged  in 
tibe  pieseirt  movement,  and  we  hope  they 
iPffiM  be  cordially  assisted  both  in  town  and 
cofantpf,  and  that  the  result  will  be  as 
mttametoiy  as  can  be  rationally  expected. 

List  of  places  from  whence  petitions  have 
boon  presented : — 


Ahergavenny. 

Aberystwyth, 

Aahburton. 

Aahton-under-Ljme. 

Axbridge. 

Barnard  Castle. 

Bamsley. 

Barton-on-  Humber. 

Barnstaple. 

Bawtry, 

Berwick-on- Tweed. 

Bideford. 

Bolton. 

Boston. 

Boteedale. 

Bradford. 

Bridffewater. 

Bri|i|fhton. 

Barton-on-Trent. 

Chard. 

Colne. 

Crickham. 

Crowle. 

Chicliester. 

CheltMhsm, 

Dmrtfoxd. 

BebeohauL 

Dudley. 


Easingwold. 

Ely. 

Epworth. 

Exeter. 

Gainsborough. 

Gosport. 

Halstead. 

Haverfordwest. 

Hereford. 

Hinton. 

Honiton. 

Horbnry  and  Ossett. 

Huddersfield. 

Kirton-in-Lindsey. 

Kidderminster. 

Kingston-on-HuIl. 

Lancaster. 

Leominster. 

Llandilo. 

Lymington. 

Macclesfield. 

Market  Drayton. 

Molten,  South. 

Monmouth. 

Newcastlfrtmder-Lyne 
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NOTES  ON  EQUITY. 

soLiciToaa'  libn  on  books. 

Thb  lien  of  solicitors  on  the  deeds,  papers, 
and  securities  of  their  clients  and  on  the  fund 
in  court  or  other  monies  for  the  costs  due  .to 
them,  has  been  established  by  numerous  de- 
cisions, not  only  with  regard  to  the  charges  ap^ 
plicable  to  such  deeds,  papers,  or  monies  in 
particular,  but  for  their  charges  in  general.* 

In  a  case  recently  reported,^  the  solieiiors 
claimed  a  lien  on  tbe  copies  of  a  very  expensive 
work  which  had  been  delivered  to  them  for  the 
purpose  of  being  produced  to  the  witnesses  on 
a  trial,  for  the  supply  of  paper  for  the  work* 
and  payment  for  which  had  been  refused,  on 
the  ground  that  it  of  was  a  very  inferior  quality. 


•  Mitchell  V.  Oldfield,  4  T.  R.  123 :  Ik/UU  ^ 
Claridge^  4T;aunt.  807;  Stevenson  v.  BladkOodk, 
1  M.  k  S.  535;  Esmarie  Mouie,  5  Mad.  462 ; 
Worral  Johnson,  2  J.  A  W.  218. 

*  Frisw€tt  V.  King,  15  9im.  191. 
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The  lien  was  claimed  for  the  costs  of  defending 
the  action. 

It  was  contended,  in  opposing  the  applica* 
cation,  that  the  lien  did  not  extend  to  articles, 
such  as  books,  as  in  the  present  case,  or  models 
or  machines,  delivered  to  solicitors  for  the  pur- 
pose of  being  exhibited  to  Tititnesses  or  a  jury. 

The  Viee- Chancellor  said,  that  the  books 
tended  to  manifest  the  defendant's  right  to  de. 
feat  the  plaintiff  in  the  action,  and  therefore  he 
could  not  but  think  that  the  solicitors  had  a 
lien  upon  them. 

BANKRUPTCY    AND    INSOLVENCY 
LAW  AMENDMENT. 


•  The  Committee  appointed  by  the  Asso- 
ciation of  Merchants,  Bankers,  and  Traders 
in  the  Metropolis,  have  recently  sent  forth 
the  following  statement  of  the  grievances  of 
which  they  complain,  and  the  remedies  they 
propose.'  We  copy  the  document  without 
any  material  abridgment,  reserving  the  ob- 
servations its  peru^  suggests  for  a  future 
number : — 

"The  mercantile  and  trading  classes  com- 
plain that  under  the  present  law — 

"  They  have  no  prompt  and  effectual  means 
of  recovering  payment  of  their  debts : 

*'  That  no  efficient  punishment  is  ensured  to 
the  fraudulent  and  dishonest  debtor ; 

"That  the  Court  of  Bankruptcy  does  not 
afford  the  facilities  which  it  is  desirable  it 
should  do,  for  the  administration  of  the  estates 
of  insolvents  therein ; 

"  That  to  these  defects  may  be  attributed  the 
destruction  of  the  fair  profits  of  tbe  legitimate 
trader. 

"The  Metropolitan  Committee  submit  the 
following  summary  of  the  alterations  they  pro- 
pose for  remedying  these  evils,  and  for  im- 
proving the  Law  of  Bankruptcy  and  Insol- 
vency ;  and  in  so  doinff,  they  are  desirous  it 
should  be  understood  £at  their  object  is  not  to 
punish  all  debtors  indiscriminately,  but  rather, 
by  ensuring  the  punishment  of  the  reckless  and 
fraudulent  trader,  to  place  in  relief  the  conduct 
of  those  who  may  apply  to  the  court  under  the 
pressure  of  misfortune  to  assist  them  in  a  fair 
distribution  of  their  property  amongst  their 
creditors.  To  accomplish  this,  the  committee 
desire  to  make  the  administration  of  the  Bank- 
rupt Laws  so  efficient  that  they  may  be  uni- 
versally  resorted  to,  as  well  for  the  feenefit  of 
the  debtor  as  for  that  of  the  creditor.  With 
this  view  it  is  proposed — 

"  Firstly.— To  restore  the  law  of  arrest  for 
debt  upon  mesne  process,  with  ample  precau- 
tions against  the  abuses  which  prevailed  under 
the  oldlaw. 

.  "  For  this  purpose,  the  committee  adopt  the 
drovisions  of  a  bill  brought  into  the  House 
of  Commons  by  Mr.  Warburton,  in  1846, 


under  which  the  arrest  woidd  be  effected  cfbly 
by  the  order  of  a  Commissioner  of  the  Couit  of 
Bankruptcy,  to  be  obtained  upon  eatis^clory 
proof  ot  the  existence  of  a  bond  fide  debto{20i. 
or  upwards,  and  of  payment  having  been  twice 
demanded  within  a  limited  period  previbudyto 
the  application  for  leave  to  arrest 

"  Immediately  upon  arrest,  the  debtor  woald 
be  brought  before  the  Commissioner,  who 
would  be  empowered,  after  examination  of  the 
parties,  to  discharge  the  debtor  from  custodyi 
either  unconditionally,  or  upon  payment  of  a 
sum  of  money  into  court,  or  upon  his  finding 
bail  to  such  amount  as  the  commissioner  might 
direct.  He  would  also  be  entitled  to  his  rs 
lease  upon  his  signing  (if  he  should  -be  liable  to 
the  Bankrupt  Laws)  a  declaration  of  insolvency, 
or  petitioning  the  Court  of  Insolvent  Debtors 
for  relief. 

"  Secondly.— ITie  committee  reconunendthe 
following  measures  for  securing  punishmeDt  to 
the  fraudulent  and  dishonest  debtor  :— 

"  To  give  to  the  commissioners  absolute  dis- 
cretion at  any  time  to  refuse  or  withdraw  the 
protection  which  every  bankrupt  now  obtains 
as  a  matter  of  course  immediately  upon  his 
surrenderinff  under  the  fiat. 

"To  render  the  refusal  or  withdrawal  of  pro- 
tection compulsory  upon  the  court  when  the 
bankrupt  shall  fail  to  show  that  his  bankruptcy 
has  arisen  otherwise  than  from  fraud,  gambling, 
wilful  misconduct,  or  extravagance ;  or  in  case 
of  concealment,  or  making  away  with  Ms  pro- 
perty or  books,  contracting  debts  without 
reasonable  expectation  of  ability  to  pay  them, 
and  for  other  offences  which  are  now  by  the 
present  Bankrupt  Law  punishable  as  felomee 
or  misdemeanours. 

*'  To  give  to  the  creditors  who  have  proved 
their  debts,  and  to  the  assignees  for  the  whole 
amount  of  debts  admitted  to  be  due  by  the 
bankrupt,  the  power  of  judgment  creditors  to 
take  the  person  of  the  bankrupt  in  ezecutioa 
when  thus  deprived  of  protection :  and,  in  case 
of  such  execution,  the  bankrupt  shall  not  be 
entitled  to  his  release /or  a  period  not  eatceedtng 
three  years  (the  maximum  period  of  remand 
possessed  by  the  Insolvent  Debtors'  Court,) 
except  by  order  of  the  commissioner  who  with- 
drew the  protection. 

"  As  an  inducement  to  creditors  to  under- 
take, when  circumstances  require  it,  the  criuu- 
nal  prosecution  of  fraudulent  bankrupts,  the 
committee  propose  to  throw  the  expense  of 
criminal  proceedings  on  the  country,  instead  of 
on  the  estate.  It  is  manifestly  unjust  that  cre- 
ditors, already  injured  by  the  loss  of  their  pro- 
perty»  should  be  called  upon  to  pay  the  ex- 
penses— ^generally  heavy,  of  a  criminal  pTO»' 
cution,  especially  as  in  such  cases  there  is  little 
or  no  dividend  for  them.  The  practical  opera- 
tion of  the  present  system  is,  that  indictments 
are  scarcely  ever  resorted  to,  and  that  the  rogue 
escapes  the  punishment  he  deserves. 

"Thirdly.— In  order  to  make  the  present 
proceedings  upon  the  summoDB  of  a  debtor 
before  the  Court  of  Bankruptcy  more  eftctiw, 
and  to  give  greater  protectaon  to  the  property 
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of  the  debtor  for  the  benefit  of  the  creditors,  it 
is  pro|)08ed  to  simplify  the  notice  and  affidavit 
preliminary  to  obtaining  the  summons ;  to  fa- 
cilitate the  service  of  both  the  notice  and  sum- 
mons, and  to  require  upon  the  debtor's  appear- 
ance thereupon,  additional  evidence  of  having 
a  good  defence  to  the  claim  beyond  his  own  qpU 
daoii.  It  is  also  proposed  to  require  security 
b^  bond,  with  sureties,  for  the  protection  of 
his  pro|)erty  during  the  14  days'  interval  al- 
lowed between  the  appearance  upon  the  sum- 
mons and  the  act  of  bankruptcy,  and  in  default 
of  such  security,  or  upon  the  non-appearance 
of  the  debtor  on  the  summons,  to  empower  a 
person  to  be  named  by  the  court  to  take  charge 
of  his  property  as  the  court  should  direct,  until 
he  can  be  made  bankrupt. 

"  Fourthlv.— It  is  the  desire  of  the  com- 
mittee to  facilitate  as  much  as  possible  the 
administration  of  the  estates  of  insolvents  in 
the  Court  of  Bankruptcy,  and  for  this  purpose 
to  remove  all  unnecessary  sources  of  expense, 
trouble,  and  delay.  They  desire  to  abolish  the 
fiat,  and  to  give  to  the  Court  of  Bankruptcy 
original  jurisdiction  to  declare  a  party  bankrupt 
upon  proof  of  the  present  requisites,  viz.,  the 
petitioning  creditor's  debt,  and  the  trading,  and 
act  of  bankruptcy  by  the  debtor. 

*'  The  committee  see  no  advantage  whatever 
in  the  present  fiat,  whUe  it  entails  upon  the 
creditors  delay,  trouble,  and  expense. 

''It  is  proposed  that  the  heavy  payments 
made  to  the  courtjBhould  altogether  cease.  40/. 
are  now  paid  in  every  bankruptcy,  besides 
amaller  amounts,  whicn  are  applied  in  dis- 
charging the  salaries  of  the  commissioners  and 
officers  of  the  court,  compensations  to  those 
who  have  retired,  and  for  the  support  of  the 
building.  It  is  thought  that  the  maintenance 
of  this  branch  of  judicature  ought  to  be  borne 
by  the  State  outof  the  Consolidated  Fund,  inthe 
same  manner  as  that  of  the  courts  of  law  and 
equity,  [qy.]  and  the  Insolvent  Debtors'  Court. 
The  large  sums  already  accumulated  for  this 
courty  under  the  denomination  of  *'  the  Secre- 
tary of  Bankrupts'  Fund,"  and  the  "  Secretary 
of  Bankrupts'  Compensation  Fund,"  might  be 
transferred  to  the  State. 

"  In  order  stiU  further  to  reduce  the  expenses 
which  press  most  heavily  on  the  business  of 
this  court,  particularly  upon  the  small  estates, 
it  ia  proposed  to  alter  the  mode  of  remuneration 
now  made  to  the  official  assignees.  At  present 
they  receive  a  per  centage  upon  the  gross  sums 
collected,  and  an  additional  per  centage  upon 
the  amount  divided,- the  rate  being  in  each 
case  at  the  discretion  of  the  commissioner. 

''  The  committee  are  desirous  of  paying  these 
officers  by  a  liberal  commission  upon  the 
amount  divided  aUme,  and  that  by  a  scale  to  be 
determined  by  parliament. 

"  For  the  purpose  of  improving  the  system 
of  getting  up  the  bankrupts'  balance  sneets, 
which  in  a  very  large  class  of  cases  are  con- 
cocted with  the  intention  of  concealing  fraud 
and  misleading  the  creditor,  it  is  proposed  that 
it  should  be  the  duty  of  the  official  assignee, 
who  must  have  potsstsion  of  the  bankrapt's 
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books,  to  pre|>are,  with  the  assistance  of  the 
bankrupt,  this  important  docnment.  The 
balance  sheet  would  then  he  based  upon  the 
bankrupt's  accounts,  and  the  creditors  could 
rely  upon  having  a  trustworthy  statement,  the 
preparation  of  which  by  the  official  assignee 
would  ensure  their  having  accurate  knowledge 
of  the  bankrupt's  transactions. 

'*  The  committee  are  anxious  also  that  the 
creditors'  assignees  should  have  the  right  of 
selecting  the  official  assignee  to  act  under  each 
bankruptcy  (the  commissioner,  upon  the  ad- 
judication,'first  appointing  one  provisionally,) 
a  step  which  they  consider  would  tend  to  the 
appointment  of  the  most  efficient  persons  for 
this  important  office. 

'*  In  bankruptcies  constituted  by  the  debtor 
himself,  it  would  operate  as  a  check  upon  fraud 
were  the  court  to  have  authority  to  nominate 
the  solicitor,  instead  of  his  being  chosen  by  the 
bankrupt;  clauses  to  this  effect  have  been 
drawn  by  the  committee. 

"  The  public  are  fully  aware  of  the  inconve- 
nience and  loss  of  time  experienced  by  credi- 
tors in  consequence  of  the  number  of  meetings 
held  by  the  commissioners  on  the  same  day. 
It  is  much  to  be  desired  that  a  greater  number 
of  days  in  the  week  were  devoted  to  the  public 
business,  and  consequently  more  time  allowed 
for  the  sitting  in  eacn  case.  It  is  proposed  to 
remedy  this  e^'il  by  the  periods  of  the  sittings 
of  the  commissioners  being  defined  by  the  act. 

"  Fifthly.— With  a  view  to  afford  further  in- 
formation  upon  the  affairs  of  bankruptcy,  fall 
and  ample  annual  returns  are  to  be  called  for 
of  the  proceedings  and  results  of  each  bank- 
ruptcy, showing,  among  other  things,  the 
amount  of  debts  and  liabilities,  and  the  assets 
collected  and  divided  in  each  case. 

"  Sixthly. — Under  the  existing  law  the  pay, 
half-pay,  and  pensions  of  bankrupts  are  not 
available  to  the  creditors :  this  is  intended  to 
be  remedied  by  giving  the  Court  of  Bankruptcy 
the  same  power  to  order  periodical  payments 
thereof  to  the  creditors,  as  the  Insolvent 
Debtors'  Court  now  has. 

'*  Seventhly.  —  Considerable  difficulty  and 
loss  is  oftpn  experienced  by  creditors  upon  the 
deaths  of  traders,  when  no  executor  or  admi- 
nistrator is  appointed :  the  committee  propose 
to  deal  with  this  class  of  cases  by  empowering 
the  Court  of  Bankruptcy,  after  due  notice 
given,  to  place  a  party  in  possession  of  the 
property,  and  if  no  legal  personal  representative 
should  oe  nominated  within  12  months,  then 
that  the  official  assignee  should  obtain  admi- 
nistration, and  proceed  to  distribute  the  effects 
as  under  a  bankruptcy. 

"  Eighithly. — ^The  committee  have  considered 
the  subject  of  compositions,  and  other  modes 
of  arrangement  between  debtors  and  their  cre- 
ditors, and  are  of  opinion  that  it  would  be  at- 
tended with  considerable  benefit  if  thev  were 
effected  with  the  sanction  of  the  Court  ot  Bank- 
ruptcy, and  the  concurrence  of  three-fourths 
in  number  and  value  of  the  creditors  be  made 
binding  upon  the  remainder.  It  is  not  desired 
that  pablic  advertisement  in  the  ''Gasetto" 

V  5 


456        Chancery  Feet  and  ComfienMatumss^JdmmUtraiion.€f  Oaths  in  Chancery  BiU, 


and  newspapers  should  be  ^lade  of  these  ar- 
rangements ;  but  as  it  would  be  very  advan- 
tageous that  the  commercial  world  should  have 
the  means  of  ascertaining  the  existence  of  all 
transactions  of  this  nature,  the  committee  pro- 
pose that  a  registration  should  be  made  of  all 
aeeds  of  this  description  between  the  debtor 
and  creditor,  which  should  comprise  full  par- 
ticulars of  the  arrangements  entered  into.  A 
registration  also  of  dl  bills  of  sale  and  mort- 
gages to  creditors  is  provided  for,  which  it  is 
hoped  will,  to  a  great  extent,  check  the  prac- 
tice, now  so  often  resorted  to  by  dishonest 
debtors,  of  secretly  making  over  their  effects  to 
friends  for  their  own  benefit  and  to  the  injury 
of  their  creditors.  Clauses  to  give  effect  to 
these  views  have  been  prepared. 

"The  above  amendments  have  been  en- 
grafted upon  the  Bill  for  the  Amendment  and 
Consolidation  of  the  Bankrupt  Laws,  which 
was  presented  to  the  House  of  Lords  by  the 
Lord  Chancellor  in  the  last  session  of  parlia- 
ment, and  w^hich  contains  some  of  the  pro- 
visions suggested  by  the  committee. 

*'The  committee  feel  convinced  that  the 
measures  which  they  have  thus  recommended, 
by  affording  additional  and  effectual  remedies 
to  the  creditor  for  the  recovery  of  his  just  debte, 
by  holding  out  more  certain  punishment  to  the 
fraudulent  and  wilfuUy  improvident  debtor, 
and  by  giving  increased  efficiency  and  utUity 
to  the  Court  of  Bankruptcy  would,  without 
operating  harshly  and  opprossivelv  upon  the 
honest  but  unfortunate  debtor,  bring  about 
that  sound  and  wholesome  8]^stem  of  com- 
mercial dealing,  the  want  of  wmch  has  been  so 
long  experienced. 


FEES  IN  COURTS  OF  LAW  AND  EQUITY 
AND  CHANCERY  COMPENSATIONS. 

DSBATR  IN  THK  HOI7SB  OF  COMMONS. 
l\Ksday,  March  2,  1848. 
Mr.  Eomilly  moved  to  mscharge  an  order, 
referring  to  the  committee  on  fees  in  courts  of 
law  ana  equity,  all  petitions  presented  to  the 
house  praying  for  inquiry  into  the  fees  imposed 
upon  suitors  in  Chancery,  in  pursuance  of  the 
powers  contained  in  5  &  6  Vict.  c.  103.  The 
object  of  the  committee  as  appointed  was  to  in- 
qmre  into  the  fees  now  payable  in  the  Court 
of  Chancery,  and  to  recommend  the  most  de- 
sirable reforms ;  but  not  to  meddle  with  the 
compensations  that  had  been  awarded  to  the 
six  clerks.  Subsequently-  a  motion  had  been 
agreed  to,  sttb  silentio,  extending  the  commit- 
tal's'inquiry  to  the  latter  object,  of  which  he 
disapproved,  the  compensations  in  Question 
being  subject  to  the  inquiry  of  the  Lord  Chan- 
cellor; and  therefore  he  brought  forward  the 
present  motion,  with  the  view  to  reverse  a  de- 
cision which  had  been  obtained  from  the  house 
unawares.  He  thought  the  compensation  de- 
cidedly too  large ;  although  the  act  under 
which  they  were  granted  had  been  a  very  great 
benefit  to  the  suitors,  still  that  benefit  had  been 
purchased  too  dear.  An  inquiry  might  be  ne- 
cessary, but  it  ought  to  be  a  separate  inquiry, 
and*  not  mixed  np  inth  the  oljgects  of  the  ex^ 
istin^  committee. 


Mr.  Aglionhy  opposed  the  motion.  It  wai  on 
his  proposal  that  the  committee's  in<juiries  had 
been  extended,  as  stated.  He  had  given  notice 
of  his  motion  to  that  effect,  and  when  brought 
forward  it  was  agreed  to  without  opposition. 
The  petitions  which  had  been  in  consequence 
referred  to  the  committee  embraced  two  sub- 
jects :  —the  amount  of  fees  and  their  appropria- 
tion. The  first  point  clearlv  came  within  the 
scope  of  this  committee,  ana  he  should  never 
rest  until  he  obtained  an  inquiry  into  that 
gross  business,  the  appropriation  of  the  fees. 
In  this  inquiry  no  one  was  more  interested 
than  the  learned  judges  who  fixed  the  compen- 
saUons. 

Sir  G.  (xrey  said,  the  committee  bad  been 
granted  on  the  express  understanding  that  die 
compensations  should  not  be  made  a  part  of  its 
inquiry.  Afterwards  that  object  bad  been 
added,  he  believed,  inadvertently ;  and  it  would 
be  most  inconvenient  if  the  order  for  refenisg 
the  petitions  alluded  to  should  not  be  dis- 
charged. Afterwards,  the  hon.  member  might 
either  move  a  separate  committee  on  these  pe- 
titions, or  bring  forward  a  motion  in  reference 
to  the  whole  subject  of  the  compensations. 

Mr.  Hume  hoped  that  a  new  reference  would 
be  made  to  the  committee,  embradng  the  whole 
inquiry ;  and  on  this  ground  he  would  not  op- 
pose tne  discharge  of  the  order. 

Mr.  Ewart  also  acquiesced  in  the  courw  sug- 
gested by  the  right  hon.  the  Secretary  for  the 
Home  Department. 

Mr.  J.  Stuart  said,  he  understood  that  great 
benefit  was  likely  to  be  derived  from  the  more 
limited  inquiry  of  the  committee :  he  was  there- 
fore opposed  to  mixing  up  with  it  other  matten. 

Mr.  Bainee  said,  that  neither  the  profdssiaB 
nor  the  public  would  be  satisfied  without  the 
fullest  inquiry.  He  hoped  the  hon.  member 
for  Cockermouth  would  not  allow  a  day  to  pass 
without  putting  a  motion  on  the  notice-book 
for  a  committee  to  iuquure  into  the  matter  fully* 
The  grievance  was  one  which  pressed  on  every 
one  who  had  the  misfortune  to  get  into  Chan^ 
eery ;  and  the  feeling  of  the  profesoioQ  ini 
unLversallv  against  it.  The  gentlemen  who  hid 
obtained  tnis  compensation  ought  themsdvesto 
demand  the  inquiry.  For  several  years  before 
1842,  it  was  said  they  had  concealed  the  aiMM^ 
they  received,  lest  the  Chancellor  should  fix 
their  allowances  k)wer.  The  foct  of  itself  caM 
for  inquiry. 

The  motion  was  then  agreed  to. 

'  ADMINISTRATION  OF  OATHS  IN 
CHANCERY  BILL. 


This  is  a  bill  to  empower  certain  Officers  of 
the  High  Court  of  Chancery  to  admmister 
Oaths  and  take  Declarations  and  Afiirmatioof. 

It  recites,  that  by  the  5  &  6  Vict.  c.  103, 4e 
clerks  of  enrolments  in  chancery  and  the  dertt 
of  records  and  writs  were  empowered  to  ad- 
minister oaths  and  take  affirmations  an^***^*' 
tations  of  honour :  and  that  it  is  expedient  tb« 
the  clerk  of  enrolments  in  chancery  and  clerw 
of  records  and  writs  should  be  empowered  to 
take  such  declarations  as  herein-after  iseD- 
tioned :  And  that  by  the  10  &  11  Vict  c.  97,b 
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WSB  amongst  otbef  tfakigs  enacted,  tliat  certnn 
dotiea  theretofore  done  and  performed  by  the 
masters  in  ordinary  in  the  public  office  should 
thereafter  be  done  and  performed  by  the  deik 
of  affidayite  and  the  aasiatant  clerks  of  aA> 
davits  in  manner  directed  by  the  said  act,  and 
a  second  asdatant  derk  of  affidavits  was  ap- 
pointed under  the  said  act : 

That  is  is  expedient  that  the  clerk  of  affi- 
davits and  assistant  clerks  of  affidavits  respec- 
tively, shall  be  impowered  to  administer  such 
oaths,  and  take  such  declarations  and  affirma- 
tions, and  attestations  upon  honour,  as  herein- 
after mentioned: 

It  is  therefore  proposed  to  enact, 

1.  That  it  shall  be  lawful  for  every  derk  of 
enrolments  in  chancery  and  clerk  of  records 
and  writs  to  take  any  declaration  required  for 
the  purpose  of  enrollmg  any  deed  or  other  do- 
cnment  in  chancery. 

2.  That  it  shall  be  lawful  for  every  clerk  of 
affidavits  and  assistant  clerk  of  affidavits  of  the 
high  court  of  Chancerv  to  administer  all  such 
oaths,  and  take  all  such  declarations,  affirma- 
tions, and  attestations  upon  honour,  as  can 
now  be  administered  or  teken,  or  at  any  time 
hereafter  may  by  any  act  of  parliament  be  di- 
rected to  be  admimstered  or  taken,  by  or  be- 
fore a  master  in  ordinary  of  the  said  court 

3.  Persons  swearing  or  declaring  before 
such  officers  to  be  subject  to  such  penalties  for 

4.  That  as  often  as  the  second  assistant  derk 
of  affidavits  or  any  of  his  successors  shall  die 
or  resign  or  be  removed  from  his  office,  the 
Lord  Chancellor  shall  have  power  to  anpoint  a 
second  assistant  derk  of  affidavits  in  the  room 
of  such  one  who  shall  so  die,  resign,  or  be  re- 
moved. 

[Phis  bill  will  affi)rd  a  favourable  opporti»- 
mtj  for  introducing  a  clause  to  enable  attor^ 
neys  aosd  solicitors  in  London  to  administer 
oaths  as  masters  extra,  and  thus  facilitate 
equity  business.  The  convenience  to  persons 
having  to  make  affidavits  will  thus  be  promoted. 
Mea  of  business  will  then  be  able  to  swear 
Uieir  affidavits  at  any  time  near  their  own 
homes,  instead  of  coming  to  Southampton 
Buildings,  within  limited  and  often  inconvoni*- 
ent  hours.] 


tijieate  Duty  for  the  country  attorneys — an 
unheard-of  practice  in  the  history  of  retainers ! 
Whether  the  bar-mess,  so  nice  on  circuit,  will 
take  cognizance  of  hit  ambiguous  introduction 
to  the  notice  of  the  practitioners,  remains  to  be 
seen. 

Is  it  not  extraordinary  that  a  member  of  the 
higher  branch  of  the  profession  should  convene 
and  conduct  a  meeting  of  attorneys,  and  lec- 
ture them  on  the  certificate  doty }  Are  they 
so  incapable  of  judging^  of  their  ownrgrievaaees^ 
and  so  feeble  and  powerless  in  stating  them, 
that  they  need  the  aid  of  a  learned  counsel  to 
call  them  together  and  point  out  the  means  of 
redressing  flieir  wrongs?  If  this  advocacy 
were  heard  within  the  walls  of  parliament  from 
the  fifty  gentiemen  of  the  long  robe  who  sit 
therein,  it  might  do  some  good,  but  an  ex'- 
hortation  addressed  only  to  a  very  small  body 
of  the  sufferers,  congregated  in  Lyon's  Inn, 
seems  vox  et  praterea  nikiL 

The  learned  editor,  howeveiv  dafans  the 
merit  of  having  been  the  legal  poker  that  has 
at  length  stirrra  up  the  fire  of  the  profession 
against  the  impost ; — of  having  been  the  first 
^o  taught  the  profession  iSiat  they  did  not  like 
the  tax,— that  they  should  endeavour  to  obtain 
its  repeal,— that  they  should  sign  petitions, — 
and  tnat— last  and  not  least— the  whole  na^ 
chinery  of  his  office,  publisher  and  boy  if»- 
cluded,  should  be  placed  at  the  disposal  of  the 
agitalovsl  ''The  force  of- patronage  can  no 
further  go."  Intuta  q,va  indbcora. 


MEETING  AT   LYON'S    INN    HALL.— 
CERTIFICATE  DUTY. 

Mr.  Editor,— I  have  pemaed  with  mnch 
aatiafaction  your  artide  of  last  week,  reprobat- 
ing the  numerous  attacks  of  a  eontempanry 
law  periodical  oa  the  Incoqwratod  Law  Sodety, 
— attsurks  which,  I  observe,  have  been  subse- 
guently  reiterated.  I  have  also  read  the  letter 
from  a  town  member  of  the  sodety,  in  wMch  I 
entirely  concur,  echoing,  as  it  does,  the  opinions 
of  the  London  profession.  There  are,  however, 
some  Luther  points  to  be  considered,  which, 
perhaps,  do  not  so  much  affect  the  junior  as 
the  aenior  grade  of  the  profession,  but  which, 
neverthdess,  demand  your  serious  attention. 

The  most  prominent  objection  appears  to 
be,  that  the  editor  of  thapaper  aUudea  to  has 
retained  himself  as  standmg  counsd  1%  re  Cer- 


TAXES  ON  THE  ADMINISTRATION  OF 
JUSTICE. 

The  following  account  is  extracted  from  the 
annual  return  of  the  Accountant-General  of  the 
Court  of  Chancery,  from  the  25th  November, 
184d^  to  the  24th  November,  1847. 
Fees  recdved    in   the   Masters'      £      #.  d. 

Office 36,265  16     3 

Fees  received  ia  the  R^g.  Office  .18,044    d    0 
Fees    recdved    in    the    Report 

Ofieea  .  .  .  ..  5^318  11  1 
Fees  leeesred  in  the  Affidavit 

Office 4,766  13     8 

Fees  reeeirsd  in  the  Examiners' 

Office 1,615    7    3 

!  Fees  recdved  for  Fbes  and  Re- 
coveries       .        .        .        .       377  18    6 
Fees  recdved  at  the  Subpoena 

Office  .  •  .  .  .  134  8  O 
Fees    formerly   payable   to  the 

LordChanceUof  .  .  .  1,900  13  2 
Fees  racdved  by  the  Lord  Chan« 

cdlor's  8ecretarv,and  pud  into 

the  Fund  by  order  of  the  Lord 

Chancellor    .  .    2,656    8    6 

Fees  recdved  by  Sec.  of  Lunatics   3,288  16    8 
Fees  received  by  Clerk  to  Masters 

in  Lunacy  ....  3,510  0  5 
Fees  received  by  Taxing  Masters  29»143  15  fl 
Fees  recdved  l^Ckrk  of  EnroL  7,109  t  4 
Ftaa  Tceeived  \f  Records  and 

Writ  Clerks  ....  23,163    3  10 


£137,293  17    7 


LIST  OF  SHERIFFS,  UKDBR-8HERIFFS, 

COMPILBD  BY 

Warrai^b  are  fi^nnted  in  Town  for  Breconshire,  the  Borongh  of  Gurmaithen, 
ahire,  Durham,  Gloucestershire,  Gloucester  City,  Herefordshire,  Kingston-upoa-Hal],  Luw 
the  Welsh  Counties,  not  before  named. 

Office  Hours,  in  Term,  from  11  till  4 ; 

ENGLAND. 

Bedfordshire   .        .       •  Thomas  Abbott  Green,  of  Ptrenlitm,  Bury,  Esq. 

Berkshire        .        •        •  John  Hopkins,  of  Tidmarth  House,  Berks,  Esq.  ••  ••  •• 

Berwick-apon-Tweed       .  George  Kerr  Nicliolson,  of  Berwick-apon-Tweed,  £sq« 
Bristol,  Citj  of       •        .   Edward  Sampson,  jun.  of  Bristo],  Esq.  ••  ••  •• 

Buckingbamsbire    .        •    William  Lowndes,  of  tbe  Barj,  Gbesbani,  Bucks,  Esq.  .  •  •• 

Cambridge  and  Hnnts      .   John  MoyerHeatbcote,  of  Connington  Castle,  Esq.      ••  •• 

Canterbury,  City  of.  Robert  George  Cbipperfield,  of  Canterbury,  Esq.        ••             ..           e* 

Cbeahire         .        .  .   Henry  Brooke,  of  Grange,  Cheshire,  Esq. 

Chester,  City  of       .  .   John  Trevor,  of  Chester,  Esq. 

Cinque  Ports   •        •  His  Grace  the  Duke  of  Wellington  .. 

Cornwall         .         .  •  Augustus  Coryton,  of  Pentillie  Castle,  Esq.    ••             ••            ..           •• 

Corentry,  City  of   ^        •   Act  5  &  6  Vict.  c.  1 10,  s.  10,  aboliftheH  the  Office  of  Sheriff  fbr  this  City,  ami 
Comberiand    .         •        .   Henry  Dundas  Maclean,  of  Lasonby.  Esq. 

Derbyahire      •        .        .  Sir  Robert  Burdett,  of  Foremark,  Baronet 

DoFonsbire     .        .        .  John  Sillifant,  of  Combe,  near  Crediton,  Esq. 

Dorsetshire    .         .        .    John  Goodden,  of  Overeompton,  Dorsetshire,  Esq. 
Durham  .        .        .   Sir  William  Eden,  of  Windlestone-hall,  Bsrt. 

Essex    .         .         .        .    Beale  Blackwell  Colrin,  of  Monkham-park,  Waltbam  Abbey,  Essex 

Exeter,  City  of        .        .  John  Follett,  of  Exeter,  Esq.  ..  ..  ..  ^ 

Gloucestershire       •        .    William  Capel,  of  The  Grove,  Painswiok,  Esq . 

Gloucester,  City  of  .        .   George  Jones,  of  Glouce'ster,  Esq.  . . 

Hampshire      •         .        •  John  Wood,  of  Theddon  Grange,  Alton,  Esq.  .. 

Herefordshire  .        .  Robert  Maulkin  Linf^wood,  of  Lyston,  near  Hereford,  Eaq. 

Hertfordahire  ,        .        .    William  Parker,  of  Ware-park,  Ware,  Esq.     .. 

Huntingdon  &  Cambridge  John  Moyer  Heethoote,  of  Connington  Castle,  Eoq.     . . 

Kedt     .         ...  John  Ashley  Warre,  of  The  Cliffe,  Ramagate,  Esq.      .. 

Kingston-upon-Hull         .  John  Malam,  of  Elm  Tree  House,  Hull,  E«|.  .. 

Leneaahire      .-       ••       .  Sir  Thomas  George  Heaketh,  of  Rufford-hall,  Lancaster  •• 

Leicestershire  .        .  Henry  Freeman  Coleman,  of  Evington-hall,  Esq. 

Lincolnshire    .         .        .  Richard  Elliaon,  of  Sudbrooke  Holme,  Esq.    .. 

Lincoln,  City  of     •        .  Thomas  John  Nathaniel  Brogden,  of  Lincoln,  Esq. 
Lichfield,  City  of    .        .   William  Parker,  of  Lichfield,  Esq .. 

London,  City  of      •        .J  William  Cubitt,  of  Bedford-hill,  Balham,  Esq. 

Hiddleeex       .        .        .    "j  Charles  HUl,  Esq 

Honmontbshire  .   Edward  Harria  Phillips,  of  Trosnant-eottsge,  Esq 

Kew€setle.npoB-Tyn^      .   Jhum  Dm  Weetherley,  of  Newesstle-vpoa-Tyiie.  £s^. 


DEPUTIES,  AND  AGBNT8,  FOR  1848. 

Mb.  Lbokasd  Laidmman. 

Cardiganshire,  Radnorshire,  and  all  places  except  Canterbury,  Cinque  Ports,  Chester,  Derhj- 
cashira,  Lichfield  City,  Monmouthshire,  Poole,  Southampton,  Worcester  CSty,  York  City,  and 

and  in  Vacation,  from  U  till  3. 

ENGLAND. 
Under-Shgriffi.  JD$putii$  and  Town  AgtnU* 

Theed  Pesrte,  Jan.,  of  Bedford,  Esq.     ..  ••    Mesvra.  Maples,  Pesne,  Stevens,  and  Maples,  Fre- 

derick-plae#,  Old  Jewry. 
John  Jaekaon  Blandy,  of  Reading,  Berks        •    ••    Mcasra.  Gregory,  Faulkner,  Gregory  and  Skirrow^ 

1,  Bedford-row. 
Robert  Weddell,  of  Berwick-upon*Tweed,  F^.   ..    John  Sterenaon,  S,  KingVroad,  Bedford-row. 
WiUiemOdy  Hare,  S,SmaU*8treet,  Bristol,  Eaq.  ••    Meaara.   Bridges,   Mason    and   Bridgea,    Princes 

Street,  Red  Lion>aqaare. 
Acton  Tinda],  of  A  jleabarr,  Esq.  ..  ••    Meaara.  Baxter,  48,  Lincoln'a-inn-fields. 

George  Game  Day,  of  St.'lre8,  Esq.     ..  ..    Messrs.  Parker,  Taylor,  Kooke  and  Parker,  S,  Ray- 

mond-buildinga,  Gray'a  Ion. 
•Wniiam  81adden,  of  Canterbury,  Eaq«  ••  ••    Meaara.  Rickarda  aod  Walker,  f 9,  LincolnVinn- 

fielda. 
Messrs.   Hostsge  and   Blake,  North wicli,   (A.U.     . 

J.  floatage.  Cheater,  Esq.)  ••  ••    John  Froggatt,  CliffordVinn. 

John  Hostage,  of  Cheater,  Eaq.  •  •  . .    Meaara.  Cheater,  Toutmin  and  Cheater.  1 1 ,  Staple- 

ion. 
TbomssPain.  of  Dover,  Esq.  ••  ..  ••    Messrs.  Wright  and  Kingaford,  £5,  Easex-atreet» 

Strand. 

•Peter  Glubb,  of  Liakesrd,  Esq ,•    Mesara.  Capes  snd  Stuart,  1,  Field-court,  Grvy's- 

inn. 
Warrants  are  now  granted       .  •  ••  . .    By  the  Sheriff  of  WARwicsanf  be. 

John  Naneon,  of  9/ Castle-street,  Carliale,  Esq.  ••    Messrs.  Plucknett  and   Adama,  17,  Lineoln's-inli- 

fields. 
Messrs.  Simpson,  Frear  snd  Stmpson«  of  Derby  • .    William  Grimwood  Taylor,  14,  JoLn-atreet,  Bed- 
ford-row. 
Mark  Keonsway,  of  Exeter,  F«aq.         ••  ..    Mesara.  Finch,  Dobinaon  and  Geare,  67,  Lincoln's* 

inn-fielda. 
John  Young  Melmotb,  of  Sherborne,  Esq.  ••    Messra.  Warry  and  Robins,  7,  New-inn. 

William  Emerson  Wooler,  of  Durham,  Esq.         ..    Henrf  Morgan  Vane,  Carlton^chambera,  IS,  Re- 
gent-street. 
Joaeph  Joasopb,  of  Wslthsm  Abbey,  tisq.  ..    Meaara.  Nelaon  and  Wynn,  2,  Greaham-place,  Lorn* 

bard-street. 
Edmund  William  Paul,  of  Exeter,  Esq.  ••  ••    Messrs.  Beerorand  Buckley,  2,  Gray'a  Inn-square. 

John  Burmp,  of  Berkeley-at.,  Gloocester,  Eaq.   . •    Meaars.  Jones,  Trinder,  Tudway  and^Eyre,  1,  John- 

atreet,  Bedford-row. 
Aatbony  Gilbert  Jonea,  of  Gloucester,  Esq.         ••    Meaara.  Goodman  and  Watts,  8,  Coleman -street. 

City. 
CharlesSeagrim,  of  Winchester,  Esq.  ••  ••    William    Braikenridge,    16,    Bartlett'a-buildings, 

Holbom. 
yraneis  I>wis  Bodsnham,  o£  Hereford,  Esq.        . .    Messrs.  Overton  and  Hughes,  tS,  Old  Jewry. 
Messrs.  Longmore  and  Sworder,  of  Hertford,       ••    Mesara.  Hawkins,  Bloxam,  Stocker  and  Kloxam,  S, 

New  Boswell-oourti 
Geoige  Game  Day,  of  St.  Ives,  Esq.     •  •  •  •    Meaars.  Parker,  Taylor,  Rooke  and  Parker,  3,  Ray- 

mond-buildings. Gray's-inn. 
Messrs  Palmer,  France  and  Palmer,  24,  Bedford-    Meaara.  Palmer,  France  and  Palmer,  24,  Bedford- 
row,  Xiondon      ..  ••  ••  ..  row. 
Cecnge  Lawrence  Shackles,  of  Hull,  Esq.             ••    Messrs.  Westmseott  and  Co.  28,  John-strast,  Bed. 

ford-row. 
Jo  B  William  Richard  Wilson,  of  Pieatoo,  Eaq.  ••    Messrs.  Wiglesworth,  Ridsdale  and  Cnddoek,5, 

Gray'a  Inn-aquare. 
Meaars.  R.  snd  O.  Toller,  of.Leiesstsr,  Esq.        . .    Tbomss  Toller,  6,  GrsyVinn^quare. 
Godfrey  TsllenU  of  Newark,  Eso.  (A.  U.  Richard 

Carline  of  Lincoln,  Esq.,  ana  H.  Williams,  of  Messrs.   Austen  and  Hobson,  4,  Raymond-build- 
Lineola,  Eaq. )    ..  ..  ,.  ..  ings,  Gray's  Inn. 

Rachsrd  Msson,  ot  Lincoln,  Esq.  ••  ..    Messrs.  Taylor  &  Collisoo,  28,  Great  James-street, 

Bedford-row. 
Chsries  Grsaley,  of  The  Close,  Lichfield,  Esq.     ..    Messrs.  Maples,  Pesise,  Stevens  and  Maples,  Frs- 

derick's-plaee,  Old  Jury. 
i  David  Williams  Wire,  Sc  SwitMnVlsne,  Esq.  \    Secondaries'  Offios,  5.  Baainghall-slreet. 
i  I    Messrs.  James  snd  WaiismBuiobeU,  24,  Red  Lisa- 

V  Thomas  Fraaoe,  24,  Bedford-row    ••  ••)  square. 

*^.  B.  Fox,  Newport,  Esq.,  (A.  U.JMsssrs.  ProChero, 

To«|(Ood.  and  Fox,  Newport)        • .  •  •    George  Hall,  1 1 ,  New  BoswsU-ooakl. 

"WinisBi  Lockey  Hsrls,  of  Nswesatls-npoa-Tyne,  Messrs.  Chisholoie,  Hall  and  01kaoa,UneolaViBii. 
Xiq.  ••  '  ••  ••  ••  ..  fields. 


4«»  Lkr 

Nonolk  •        •         •        • 

Norwich,  City  of 
Northamptonshire 

Northumberland 
Nottioghamshire 

Nottingham,  Town  of 
Oxfordshire     . 
Poole,  Town  of 

Rutlandshire  . 

Shropshire 

Somersetshire  • 

Southampton,  Town  of 


Staffordshire 
Suffolk   . 


Surrey. 
Sussex  . 

Warwickshire 

Westmoreland 

WilUhire 

Worcestershire 

Worcester,  City  of 
Yorkshire 
York,  Citj  of 


Wyrley  Birch,  of  Wresham f  Biq.     • . 


James  Watson,  of  Castle  Ditches,  Norwich. 
The  Hon.  Henry  Eley  Hutchinson,  of  Lois  W( 


near  Towoettei 


George  Burden,  of  Heddon  House,  Northumberland,  Esq.  ••  •• 

Robert  Holden,  of  Nutull  Temple,  Esq. 

James  Roe,  of  Nottingham,  Esq.       •• 

Mathew  Piers  Watt  Boulton,  of  Great  Tew,  Oxon,  Esq 

Fabian  Street,  of  the  Parade,  Poole,  Esq. 

The  Hon.  Charles  George  Noel,  commonly  called  Lord  Viscount  C«mpd«n, 

Flitteris-park  ..  ••  *• 

W.  H .  F.  Plowden,  of  Plowden,  Shropshire,  and  Leamington,  Warwickshire, 

Esq.  ••  ••  ••  ••  ••  ••  •• 

Edward  Ayahford  Sanford,  of  NynebeMl-conrt,  near  Wellington,  Esq.     •. 
Joseph  Lankester,  of  Southampton,  Esq.         ••  ••  ••  •• 

The  Hon.  Frederick  Gouffh,  of  Perry,  Barr-hall 

The  Right  Hon.  C.  Andrew  Lord  Hentingfield,  HsFenham,  near  Bales- 
worth,  Esq.  ••  ••  .«  ••  •«  ••  ** 

Le e  Steere,  of  Jayes,  Dorking,  Esq.  ••  ••  ••  ** 

Sir  Sotberton  Branthwayt  Peckham  Micklethwait,  of  Iiidge,  Susaei,  Bart.. 

Thomas  Dilke,  of  Maxstoke  Castle,  Coleshill,  Esq.,  Captain,  R.  N. 

The  Right  Hon.  the  Earl  of  Thanet  .. 
,   John  Henry  Campbell  Wyndham,  of  the  CoUege,  SdUsbory,  Esq. 
,   Joseph  Frederick  Ledsam,  of  North-field-bouse,  Esq.    .. 

.   Ricltard  Padmore,  of  Worcester,  Esq.  ••  •• 

,   YarburgbGreame,  of  Sowerby-house,  Bridlington,  Esq. 

.   Benjamin  Dodaworth,  of  Burton  Grange,  near  YoiJc,  £0q 


Anglesey 

Camarronshire 

Denbighshire . 
Flinuhire 

Merionethshire 
Montgomeryshire     . 

Breconshire     • 

Cardiganshire  . 

Carmarthen,  Borou^  of , 

CaTmarthensbire 
Glamo^ganshiw 
Haverfordwest,  Town  of 
Pembrokeshire 

Radnorshire     , 


NORTH  WALES. 

Sir  Harry  Dent  Goring,  'of  Trysglwyn,  Anglesey  «nd  Higbden, 
Bart .  •.  ..  .«  ••  ••  ** 

George  Auguatus  Hnddart,  of  Brynkir,  near  Tiemadoe,  Esq. 

Simon  Yorke,  of  Ertliig,  near  Wrexham,  Esq.  •• 

Sir  William  Henry  Gierke,  of  Mertyn,  Bart.    . . 

Hugh  Jonea,  of  Woodland  Cottage,  near  Ruthin,  Denbigh,  Eaq. 
William  Lutener,  of  Dolerw,  Esq.    ..  ••  ••  •• 

SOUTH  WALES. 
Penry  Williams,  of  Penpont,  Eaq.    »•  ••  »«  •• 

James-  Bowen,  of  Twedyraur,  near  Newcastle  Emlyn,  Esq. 

Jaawa  Needle,  of  Queen-street,  Carmarthen,  Esq. 

Sir  James  Williama,  of  Edwinsford,  Bart.        ••  ••  •• 

Thomas  WilUamt  Booker,  of  Velindim,£«i.      ••  ••  •« 

John  Green,  of  Bridge-street,  Haverfordwest,  Esq. 

OiPe»  Owen,  of  Cwngloyna^  Baq.   »•            •«  ••  •* 

Will  not  aetr  ie  lA  Rome  ••  ••  ••  •• 


Soisex, 


RECENT   aECISIONS   IN  THE  SUPERIOR   COURTir 

REPORTED  BY  BAKRISTERB  OF  THE  SEVERAL  COURTS. 


(Before  the  Four  Judges.) 
fkt  Queeir  v.  WUSxm  BeUon,    Hilarr  Term, 

1848. 
ORDER  OF  MMEIOMB.  —  Rt«BT   «V    ibPFRJbL 

UHDR»  vm  9-  osflki  4»  c.  6l»  •*  %?• 


T%e  staMe  9  Oeo.  4,  c.  61,  #.  27,  ^  ^ 

"tkenoBtoenena  or  quarter  sesnons  if ^ 
peace  hoUkm  for  the  eoueOff  or  f^o^*^ 
\ideusack$ettmmdM  he  Mrim  «^ 
iwOoe  days  neat  eflet  ta^actskeU  mt 


lAat  of  Sheriff's,  SfcSuperiat  Courts :  Queen's  Bench. 
H.  W.  Bir«h,  1.  Liocoln's-inn^fieWs.  Esq.  (A.  U. 
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MMtn.  AdtmTwIor  and  Sons,  Norwich) 
Geoixe  Jsy,  of  Norwich,  Esq. 
Henry  Philip  Markhan,  of  Northampton,  Esq. 


Messrs.  Rooperand  Birch,  69,  Lincoln Vinn-SeWs. 
George  Jay,  «7,  Baoklersbory. 
Richard    Cooke    Yarborougb,  44,    Lincoln Vinn- 
fields. 

Wiliiam  Chater,  of  NewrcasUe-upon-Tyne,  Esq.     . .    Messrs.  Bell,  Brodrick  and  Bell,  Bow  Church-ysrd. 
Oeor^e  Hodgkinson,  of  Newark.  Esq.  (A.  U.  J.    Messrs.  TayW  and   CoUisaon,  «8,  Great  Jame». 
Brewster,  of  Nottintrliam   V.^n  \  o»*aa»  'u^Af^^A 


Brewster,  of  Nottingham,  Esq.) 
Christopher  Swan,  of  Nottingham,   Esq. 
Samuel  Cooper,  of  Henley-upon-Thames,  Esq. 
Henry  Mooring  Aldridge,  of  Poole.  Esq. 

Notknown  

Joshua  John  Peele.of  Shrewsbury,  Esq.  . . 

John  Nicholetls,  of  South  Petherton,  Esq. 

James  Caldecott  Sharp,  of  Southampton,  £w|.      .. 

Messrs.  Keen  and  Hand,  of  Stafford     .. 
J.  Crabtree,  Halesworth,  Esq.  (A.  U.  Messrs,  Way- 
man,  Green  and  Smithies,  of  Bury  St.  Ed- 

Msrk  Smallpieee,  of  Dorking.  Esq. 
Messrs.  Palmer,  Fnmceand  Palmer, of  «4,  Bedford- 
row,  London. 


street.  Bedford-row. 

Messrs.  Holme,  Loftus  and  Young,  10,  New-mn. 

Charles  Berkeley.  52,  Lincoln's-inn-fielda. 

Messrs.  Skilheck  and  Hall,  19,  Southampton-build- 
ings. 

Not  known, 

Harrey  Boweo  Jones,  t2,  Auttin-Mars. 

Messrs.  W.  and  E.  Dyne,  61,  Uncoln's-inn-fielda. 
Messrs.  Jones,  Trindw,  Tudway  and  Eyre,  1,  John- 
street,  Bedford-row. 
Messrs.  White,  Eyre  and  White,  11,  Bedford-row. 

Messrs.  N.  Stevens  and  Gosling,  1.  Gray^s-inn-sqr. 
Messrs,  Smallpiece,  9,  New-quare.  Lincoln  Vinn. 
Messrs.  Palmer,  France  and  Palmer,  «4.  Bedford 
row. 


John  Welchmau    Whateley,  Waterloo-street,  Bit-  MoMrs.  Maples.  Peatse,  Stevens  and  Maples,  6, 

T  I.  "3"»»"™  ,  ^ F»derick*»^hes.  Old  Jewry. 

JohaHeehs,  of  Appleby,  Esq.  .,  ..  George  Mounsey  Gray.  9,  Staple-inn. 

Gabnel  Goldney  of  Chippenham,  Esq William  Lewia,  6.  Raymond^buUdings. 

John  Tjmbs,  of  Worcester,  Esq.    (A.  U.  Messrs. 

u  1.  ^^^f^.  ^^  Tymbs,  of  Worcester^  Esq.)        . .  George  Hall,  11,  New  Boswell-court 

Robert  GiUsm,  of  Worcester,  Esq Messrs.  Cardsle.  lliffe  and  Roasell, «.  Bedford-row. 

WiiUamGray,  ofYork,  Esq.  ..  ,.  ..  Messrs.  Bell.  Brodrick  and  Bell.  Bow-church-yard. 

Oeorge  Hicks  Seymour,  of  York,  Esq.  .*.  ..  Messrs.  Capes  and  Stuart,  1,  Field^ourt,  Gray's- 

inn. 

NORTH    WALES. 

..    Messrs.  Gregory,  Faulkner,  Gregory  and  Skirrow, 

Bedf«>rd  Row. 
Messrs.  Abbott,  Jenkins  and  Abbott,  8,  New-inn, 

Strand. 
JVraiea  Moljmeox  Taylor,  11.  FumiTars-inn. 
Hbssre^  Milne,  Parry,  fimae  and  Morris,  Hareooft- 

bnildingst  Temple. 
Messrs.  Holme,  Loftas  and  You&n,  10,  New-inn. 
Henry  Weeksi  IS,  Cook's^oost,  LiocolnVinn. 


R.  Pricbard,  of  Uwydiarth,  Esq. 

Messrs.  P«ole,  Powell  and  Poole,  of  Caraarron 

John  Jcraes,  of  Wrexham,  Esq. 

Arthur  Troughtoa  Roberts,  of  Alold,  Esq. 

Isaac  Gilbertson,  of  Bala,  Esq. 

Charles  Thomas  Woosnam,  of  Newtown,  Esq. 


Messrs.   Mmyhurj,  Williani»and  Cobb,  of  Bieoon, 
^    ^ 

Thomas  Morgaa,  of  Cardigna,  Esq. 

George  Thomas,  jun.,  of  Carmarthen,  Esq. 

Daniel  Price,  of  Talby,  near  Llandillo,  Esq. 

Thomas  Emns,  of  Cardiff,  Eaq. 

To  whonr  all  Writs  most  be  sent. 

John  Crymes  James,  of  Haverfordwest,  Esq. 

Noc 


SOUTH   WALES. 


Messrs.  Gregory  and  Son,  Clemaat's-inn. 
Messrs.  Jones,  Tsinder,  Tadway  and  Eyre,  4,  Johci- 

atreet,  Bedford-row. 
Messrs.  Rickaxds  snd  Walker,.  29,  lincolnVinn- 

fields. 
Mesars.  Abbott,  Jenkins  and  Abbott,  8,  New-ina. 
Messrs.  Gregory  and  Son.  Clement's-inn. 
No  Agent  erer  appointed. 
Mesars.  Church  and  Langdale^  SB,  Sonthamptoa- 

bitildings. 
Netkaofrn. 


been  done,  mdm  that  case  to  the  next  snb* 
wegueni  session  hMen  as  aforesaid,  and 
net  e^erwards,"  An  appeal  agmnst  a 
r^fkftsiofjtutiees  to  grant  a  Keense  was 
keard  at  the  sessions  sf^eeyied  by  the  statute, 
emd  was  dismissed  with  costs  /  butkiorder 
ih&i  ^U  ammni  ef  costs  nmghi  be  ascer* 
tained  the  eoasi  at^onmed  the  appeal  to 
tke/oUcmng  sessions. 


Held,  that  the  statute  had  specified  the  par* 
ftcvfor  sessions  at  which  the  appeal  shmdd 
be  heard,  and  that  such  sessions  htul  no 
power  of  a^owrmng  the  appeal  to  the  nestt 
sessions  fbr  the  purpose  ef  ascertexmng  the 
amoant  of  costs. 

An  order  of  justice  wae  rasoved  into  tha 
court  by  certiorari,  and  it  appeared  by  the  affi- 
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fl^pmor  CtmtU  .*  QMffnV  JBenci. 


dairito  on  whicli  the  certiorari  mm  obtained, 
that  on  the  9th  Manh,  1845,  William  Belton, 
under  the  9  Geo.  4,  c.  61,  applied  to  the  jueticet 
present  at  the  general  annufu  licensing  meeting 
tor  a  license  to  sell  ezciseable  liquors  by  retail^ 
which  was  refused.  He  then  applied  under 
the  27th  section,  and  at  a  general  sessions  of 
the  peace.  Section  27  enacts,  "That  any  per- 
son who  shall  think  himself  aggrieved  by  any 
act  of  any  justice  done  in  or  concerning  the 
execution  of  this  act,  may  appeal  against  such 
act  to  the  next  general  quarter  sessions  of  the 
peace  holden  for  the  county  or  pli|ce  wherein 
the  cause  of  such  complaint  shall  have  arisen, 
unless  such  sessions  shall  be  holden  within  12 
days  nexi  after  such  act  shall  have  been  done, 
and  in  that  case  to  the  next  subsequent  sessions 
holden  as  aforesaid  and  not  afterwards/'  pro- 
vided the  party  shall  give  security  to  aoide 
the  judgment  and  pav  the  costs.  In  April 
the  appeal  came  on  to  oe  heard,  and  the  judfp- 
ment  t>elow  was  affirmed  with  costs;  but  in 
order  that  the  costs  might  be  taxed,  and  the 
amount  ascertained,  the  court  adjourned  the 
ease  to  the  following  sessions,  and  the  entry 
made  by  the  cleik  of  the  peace  was  "  License 
to  be  refused ;  adjourned  to  the  next  sessions." 
At  the  following  sessions  counsel  appeared  for 
the  appellant,  and  contended,  that  the  court 
had  then  no  power  to  make  any  order  for  costs 
on  the  appellant,  and  that  the  jurisdiction  given 
by  the  statute  was  confined  to  the  previous 
sessions.  Thejustices  then  offered  to  re-hear 
the  case,  and,  &c.,  to  permit  the  counsel  for 
the  appellant  to  produce  evidence,  .but  this 
he  refused  to  do,  and  the  present  order  was 
made. 

"  Middkseg, — At  the  general  sessions  of  the 
peace,  &c.,  holden,  &c.,  on  Tuesday  the  5th  day 
ofBlay.  Whereas  W.Belton  of,  &c^  did,  at  the 
general  quarter  sessions  of  the  peace  holden, 
&c.,  in  the  month  of  April  last,  exhibit  his  pe- 
tition and  appeal  against  the  refusal  of  J.  W. 
and  others,  justices,  &c.,  and  whereas  W.  Bel- 
ton  gave  to  the  said  J.  W.,  &c.,  such  justices 
as  aforesaid,  due  notice  of  his  intention  to  ap- 
peal to  the  general  quarter  sessions  of  the  peace 
to  be  holden  in  and  for  the  said  county  of 
Middlesex,  on  Wednesdaj  the  1st  day  of  April, 
1846,  against  such  their  refusal ;  and  also 
entered  into  a  recoffnicance  with  sureties  as  re- 
quired by  the  said  act,  at  which  sud  quarter 
•essious  uie  said  appeal  of  the  said  W.  Belton, 
and  the  hearing  ana  determination  of  the  mat- 
ter of  such  appeal  waa  by  the  court  then 
adjoumed  unto  the  present  general  sessions  of 
the  peace  in  and  for  the  said  county  of  Mid- 
dlesex, holden  as  aforesaid.'*  The  order  then 
went  on  to  allege,  that  alter  hearing  the  parties 
.the  sessions  dismissed  the  appeal,  and  adjudged 
that  W.  Belton  should  pay  to  the  justices  the 
sum  of  16Z.  19#.  2^1.  by  way  of  costs,  that  being 
the  sum  ascertained  to  have  been  incurred  by 
the  justices  by  reason  of  the  appeal  A  rule 
nut  was  afterwards  obtained  to  quash  this 
order,  on  the  gnmnd  that  the  sessions  in  May 
had  no  jurisdietion. 


Mr.  '^Pcsib/sy,  in  simport  of  the  order  of 
sessions.  Hie  court  ot  quarter  seuioDS  ii  i 
continuing  court,  and  when  sn  appcsl  bag  been 
properly  lodged  at  the  sessions,  there  it  an  in- 
nerent  right  in  such  court  to  adjourn  it  wben 
necessary  for  the  advancement  or  convenience 
of  justice.  Rex  v.  The  Justiceg  of  Wilu,*  Rtx 
v;  Kembolton,^  and  Keen  v.  Tke  Qserii/  lite 
9  Geo.  4,  c.  61,  8.  27,  ^ves  the  right  of  appeal 
to  the  next  subsequent  session,  but  that  moit 
be  taken  subject  to  the  common  law  right  of 
the  sessions  to  adjourn  a  case  properly  brooght 
before  theYn>  and  not  as  specifying  and  limit- 
ing the  time  for  hearing  and  disposing  of  the 
appeal.  An  order  for  costs  must  specify  the 
amount,  Selwood  v.  Mount  ;^  and  a  taxation  of 
costs  after  the  sessions  has  been  held  irregular, 
Rejfina  v.  Long' 

Mr.  Martin,  (with  whom  was  Mr.  E.Beavn,) 
control.  The  facts  are  not  sUted  on  the  order 
as .  they  really  occurred,  for  the  sp|ieal  va 
beard  at  the  April  sessions,  and  judgment  vu 
then  given  that  the  license  should  be  refused; 
but  in  the  order  it  was  alleged,  that  the  appeil 
was  adjourned.  The  order  is  also  bad  for  de- 
fect of  jurisdiction  appearing  on  the  face  of  it. 
Sections  21,  27,  and  29  of  the  9  Geo.  4,  c.  61, 
distinctiy  show  that  the  jurisdiction  of  the  ses- 
sions was  confined  to  the  April  sessions. 
(Stopped  by  the  court.) 
'  Lord  Denmdn,  C.  J.  It  appears  to  me, 
under  this  act  of  parliament,  that  the  power  of 
appeal  is' confined  to  the  next  general  or  quar- 
ter sessions  to  be  holden  after  the  expiration  of 
12  days  next  after  the  act  complained  of  shall 
have  been  committed.  Giving  full  effect  to  tbe 
observations  of  Lord  Ellenborough  in  Bfz  t. 
The  Juitiees  of  WUU,  I  think  that  under  thii 
particular  act  the  sessions  had  no  power  to  sd- 
joum  the  appeal.  Section  21,makes  prorisiofi 
for  adjournment  in  certain  cases.    Sectioii  % 

K' ves  tiie  right  of  appeal  to  a  particular  session. 
It  nothing  is  said  as  to  the  power  of  adjourn- 
ment.  Section  29  aflPorda  a  further  illustratios 
of  the  intention  of  the  legislature,  as  showing 
that  it  contemphtes  the  appeal  bdoK  finalh 
disposed  of  at  those  sessions.  It  apDear*  to 
me,  therefore,  that  what  the  sessions  did  on  die 
first  occasion  was  final,  and  that  this  order 
cannot  be  supported. 

Mr.  Justice  Patteetm.  I  form  my  opinion 
on  the  particular  words  of  the  act  of  jwrUamcBt 
1  do  not  wish  to  express  any  opinion  whw 
may  at  all  interfere  with  the  antnority  of  tbe 
cases  which  have  been  cited  as  to  the  ge&<0j 
power  of  the  quarter  sessions  to  adjourn.  Tw 
.27th  section  points  out  the  sessions  to  wbid 
the  party  shall  appeal,  and  enacts  ''th^  the 
cour^  at  such  session,  shall  hear  and  detff' 
mine  the  matter  of  such  appeal,  and  shsll  wa» 
such  order  therein,  with  or  irithout  costs,  as  to 
the  said  court  shall  seem  meet**  IntWscaK. 
then,  after  hearing  the  appeal  and  adJudtcatsBg 


.  13  East,  362.       ^  6  AdoL  &  EnU,603. 

•  3N«wSess.Cas.  25.    *iaB.R.r26. 

•  Id.  740. 
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that  the  licehse  shonld  not  be  granted,  the 
joJBtices  adjodm  the  case  for  the  purpose  of  as- 
certaining the  amount  of  costs,  which  I  think 
they  had  n6  power  to  do. 

Mr.  Justice  Coleridge,  I  am  of  the  same 
opinion.  I  do  not  deny  the  general  power  of 
the  quarter  sessions  to  adjourn  the  hearing  of 
any  case.  Here  the  sessions  heard  the  appeal 
in  April,  and  judgment  was  in  substaoce  then 
given,  but  upon  a  mere  matter  of  forrn^  in 
order  to  give  time  for  taxation  of  costs  they 
adjourn  the  case.  At  the  following  sessions 
the  court  had  to  p^orm  a  mere  ministerial 
act,  and  the  parties  did  not  come  prepared  to 
go  into  their  case  agun,  which  was  in  fact  pre- 
judged. It  was  illusory  then  to  offer  to  hear 
evidence.  It  appears  to  me  that  this  case  must 
rest  on  the  words  of  the  27th  sect,  which  gives 
the  power  of  appeal.  The  effect  of  that  section 
is  to  limit  the  time  for  appealing  to  the  sessions 
at  which  this  case  was  origin^y  heard,  and 
where  the  whole  matter  ought  to  have  been 
finally  decided. 

Mr.  Justice  Wightman  concurred. 

Order  of  sessions  quashed. 


Commoii  9U«f . 
Bmgstrom  ▼.  Brightman,    Hilary  Term,  1848. 

SPJBCIAL  CASE,  —  iURISDICTION  OV  COURT 
TO  HEAH.  —  CONSTRUCTION  OF  3  &  4  W. 
4,  C.  42,  8.  25. 

The  consent  and  agreement  of  the  parties  to 
the  statement  of  a  special  case  under  the 
3  4r  4  W.4,  c.  42,  s.  25,  must  be  unoon- 
dUional  in  order  to  give  the  court  jurisdie^ 
Hon  to  entertain  it. 

Whera^iherrfore^  the  statement  of  the  ease 
woM  subject  to  a  power  given  to  either  partg 
to  turn  the  special  case  into  a  special 
verdict  for  the  purpose  of  having  a  writ 
of  error,  the  court  refused  to  hear  it  argued, 
tmUss  the  parties  agreed  absolutefy  to  be 
bound  bg  the  special  case. 

This  case  came  on  for  argument  in  the  form 
of  a  special  case  stated  under  a  judge's  order, 
by  virtue  of  the  statute  3  &  4  W.  4,  c.  42,  s.  26. 
At  the  end  of  the  facts  set  out  in  the  special 
case  there  was  a  not  uncommon  statement  to 
the  elEect,  that  the  court  was  to  draw  any  in- 
ference from  the  facts  which  a  iury  might  have 
drawn,  and  that  either  party  should  have  the 
right  to  turn  the  special  case  into  a  special 
verdict  in  ord^r  to  take  the  opinion  of  a  court 
of  error. 

ChanneU,  Seijeant,  {Peacock  with  him,)  for 
the  plaintiff,  miving  read  the  terms  of  the 
special  case,  was  about  to  commence  his  argu- 
ment \irhen  the  court  stopped  him. 

CresenseU,  J.  The  effect  of  the  chuise  at  the 
end  of  the  special  case  is  likely  to  lead  to  great 
inconTeiuence,  and  has  before  met  with  grave 
reprebeneion  from  Lord  Tenterden  and  other 


learned  judg^es.  How  are  the  facts  to  be  here^ 
after  stated  if  necessary.  Our  judgment  may 
be  unanimous  in  favour  of  the  plaintiff  or  de* 
fendant,  but  we  may  each  draw  different  in^ 
ferences  from  the  facts.  I  hardly  think  the 
statute  in  Question  authorises  anything  as  to 
special  veraicts. 

Maule,  J.  What  the  act  enacts  is  this : — 
"That  it  shall  be  lawful  for  the  parties  after 
issue  joined  bg  consent,  and  by  order  of  any  of 
the  judges  of  the  superior  courts,  to  state  the 
facts  of  the  case  in  the  form  of  a  special  case 
for  the  opinion  of  the  eourt,  and  to  agree  that 
judgment  shall  be  entered  for  the  plaintiff  or 
defendant  by  confession,  or  of  nolle  prosequi 
immediately  after  the  decision  of  the  case  or 
otherwise,  as  the  court  may  think  fit,  and  judg- 
ment shall  be  entered  accordingly."  Now,  the 
act  refers  to  an  absolute  consent  to  a  special 
case  only,  and  an  agreement  to  be  bound  by 
the  decision  given  upon  it.  In  the  present 
case  there  is  a  condition,  that  each  partjr  shall 
be  at  libertjr  to  turn  the  special  case  into  a 
special  verdict  if  he  pleases,  and  thereforei  no 
such  absolute  consent  as  the  act  requires,  and 
as  that  upon  which  alone  the  court  is  autho- 
rised to  proceed  to  decide  the  special  case.  If 
the  parties  choose  to  agree  absolutelv  to  argue 
the  matter  on  the  facts  stated  in  the  special 
ease,  they  can  do  so,  and  then  the  court  will 
proceed  to  hear  them,  but  at  present  there  is  no 
satisfactory  a^eement  to  the  special  case,  with- 
in the  meanmg  of  the  section  of  the  act  in 
question,  and  therefore,  unless  the  parties  can 
agree  unconditionally,  tiie  case  must  be  struck 
out 

On  the  application  of  Kinglake,  Seijeant,  for 
the  defendant,  the  other  side  assenting,  the 
cause  was  ultimately  allowed  to  stand  over  for 
a  short  time,  to  admit  of  the  parties  if  posnble 
coming  to  an  absolute  agreement  upon  the 
facts  stated- in- the  special  case. 


Court  0f  d^^equer. 
Barker  and  another  v*  Berry.    Jan.  28,  1848. 

•TBT  PROCB88U8. 

Where  a  defendemi  obtained  a  mle  nisi  for 
judameni  as  in  ease  ^f  a  nonsuit,  to  wkiek, 
under  the  eiremnstanees,  he  was  not  ««• 
titled,  and  the  plaintiff  offered  a  stst.pro- 
cessus,  the  court  discharged  the  rule  with 
costs,  unless  the  drfendant  agreed  to  the 
stet  processus  mi  a  week. 

In  this  case  a  rule  had  been  obtained  calling 
upon  the  pliun^ff  to  show  cause  wh^r  the  de- 
fendant should'not  have  judgment  as  in  case  of 
a  nonsuit. 

BramweU  for  the  plaintiff.  The  plaintiff  in 
this  case  had  offered  a  stet  processus.  The  de- 
fendant, who  appeared  by  guardian,  had  taken 
the  benefit  of  the  Insolvent  Debtors'  Act,  and 
the  plaintiff  himself  was  an  insolvent.  Since 
the  defendant  became  insolvent  no  steps  hsA 
been  taken. 
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Stipenor  Ctmrtt  .*  E9chepier,'^Bming^eif''^NiiiMMt, 


Birnie*  Yes^  iuue  has  been  taken ;  besidee 
fhere  18  no  eU^fation  of  inedvencrflt  all,  al- 
tboBgli  theie  It  an  allegation  of  bdief ;  but  in- 
fbrmation  of  the  inaolvener  of  the  defendant 
&A  not  come  to^e  phdntis  since  issue  joined. 
Wttinwright  r.  Qibton,  9  Dow.  100.  In  this 
ease  issne  was  loined  on  the  13th  Jnne. 

Bramwell.  it  is  stated  in  the  affidarit  ibal 
lisne  was  iomed  in  June  hut.  Now  the  conrt 
has  held  mat  the  jurat  forms  no  part  Of  Ae 
affidavit,  and  without  the  jurat  there  is  nothing 
to  which  the  word  last  can  refer,  and  therefore 
that  word  becomes  unintelligible.  But  there 
is  another  objection.  The  defendant  was  ad- 
mitted to  dewnd  by  guardian,  and  there  was 
no  order  tbat  he  was  to  defend  by  attorney, 
and  this  rule  was  obtained  on  behalf  of  defena- 
ant  by  a  person  who  calls  himself  the  attorney 
of  the  defendnat.  VHaen  the  defendant  be- 
comes of  age  during  the  action,  and  wishes  to 
change  the  guardian  by  whom  he  appears  for 
an  attorney,  he  should  obtain  an  order  for  that 
miipose.  Further,  the  affidavit  is  instituted  in 
die  names  of  tiie  two  phuntiilB  against  the  de- 
fendant, and  he  had  an  affidavit  that  before 
I9ie  affidavit  was  sworn  on  behalf  of  the  de- 
fendant one  of  the  plaintiffii  died. 

T%e  Ctmrt  inquired  if  the  defendant  would 
Consent  to  a  sttt  proctttutt 

Birme  had  no  authority  to  do  so. 

Per  Cttriam,  The  rule  must  be  discharged 
with  costs,  unless  a  stet  praee$$us  be  agreea  to 
in  a  week. 


Feb.  5, 


Mr.  Commissioner  QouBKmn,  after  takinji 
time  to  consider  the  application,  dedined  to 
make  any  order.^  Taking  the  whole  scope  of 
the  49th  section  into  consideration,  be  was  of 
opinion,  that  it  was  only  contemplated  the 
commissioner  should  midLe  an  order,  when  the 
fiat  operated  as  a  complete  discharge  of  the 
indenture,  whereby  the  apprentice  was  bound 
to  the  bankrupt,  nere  the  oankropt  was  made 
bankrupt  as  a  jewel-case  maker,  and  it  did  not 
follow  that  his  business  as  an  architect  would 
be  put  a  stop  to,  or  that  the  apprenticeship  to 
him  as  an  architect  was  at  an  end.  The  ctfe 
of  Exparte  FusseU,  3  Mon.  &  Ayr.  was  the  caw 
of  an  articled  clerk  to  an  attorney,  and  not 
perhaps  precisely  in  point,  but  the  principle 
was  plainly  deducible  from  it,  that  the  statute 
only  applied  to  cases  in  which  the  aporentice- 
ship  was  put  an  end  to  by  the  fiat.  Here  the 
indentures  were  not  rendered  invalid.  The  act, 
as  he  understood  it,  only  discharved  the  ap- 
prentice of  a  trader  who  became  oankropt  as 
such  trader,  which  was  not  the  present  case. 
Application  refascd. 


Court  of  Itonftcuptcs. 

ifs  re  Hammon,  Exparte  Davison. 
1848. 

SAATKBUPT's  ▲PPBXNTIGS.  —  ALLOW AJNCS 
TO,  «OK  FKS. 

Held,  That  the  6  Oeo.  4,  c.  16,  s,  49,  which 
authorises  a  commissioner  to  order  a  sum 
to  be  paid  out  of  a  bankrupts  estate,  on  be- 
half of  an  apprentice,  only  applies  when 
the  /at  operates  as  a  discharge  of  the  in- 
dentures of  apprenticeship. 

Semble,  That  when  a  fiat  issues  against  a 
jewel-case  maker,  who  also  carries  on  the 
business  of  an  architect,  the  fiat  does  not 
tHscharge  the  indemiure  of  an  apprentice  to 
the  business  qfm  ardhiteet. 

The  bankrupt,  H.J.  Hammond,  carried  on 
business  as  a  jeweUcase  maker,  in  Greek  Street, 
Soho,  and  also  the  business  of  an  architect  in 
llireadneedle  Street.  Shortly  before  the  bank- 
ruptcy, R.  Davison  was  apprenticed  to  the 
bankrupt,  to  learn  hie  business  as  an  architect, 
and  his  friends  paid  the  bankrupt  an  apprentice 
fee  of  150/.  Application  was  maoe  under 
diese  circumstances  to  Mr.  Commissioner  Gom^ 
fount,  on  behalf  of  the  apprentice,  to  order 
any  sum  he  thought  reaaonaUe,  to  be  paid  to 
or  f»r  the  use  of  flie  apprentice,  ent  of  the 
haidirmilfs  estate,  tmder  "Aie  49iSi  section  of 
the  6  G.  4,  c.  16. 


«ttt  Prittif. 

Rex  V.  Boult.    Oxford  Spring  Assises,  March 
3,  1848. 
FORGBKT  AT  COMMON    ItA^W.— UTTiaWC. 

The  <priaoner  was  indktod  for  £oi|;ing  a  rsiU 
way-pass,  to  enable  him  to  pass  free  oa  ^e 
Great  Western  Railway  betvraen  oertain  ststiooa 
mentioned  in  the  indictment  There  was  a 
count  for  uttering  the  pass,  knowing  die  same 
to  be  forged.  Tiie  jurv  found  the  prisoner 
gmlty  of  tiie  uttering  only. 

Carrington  submitted,  fliat  the  ludgment 
must  be  arrested  on  the  ground,  that  as  the 
fo^ery  of  thU  document  was  only  a  forgery  at 
common  law,  it  was  not  an  indictable  offence 
to  utter  such  an  instrument.  The  offence  of 
uttering  was  not  alluded  to  in  any  of  the  earlier 
cases  on  forgery,  nor  was  it  mentioned  in  the 
earliest  statute  on  the  subject,  vii.,  that  relal^ 
ing  to  the  forgery  of  records  in  the  iw  rf 
Richard  the  2nd.  It  was  not  introduced  into 
the  statute  law  until  the  letgn  of  Geo.  S. 

Keating,  contr^'  contended,  that  as  this  for- 
gery was  A  misdemeanor  ttt  conmoa  lav,  it 
followed  that  it  was  ako  a  nusdemesaorto 
utter  tine  document  in  question,  and  he  iffento 
to  a  pnecedent  in  Tremaiae's  Entries. 

Cresswell.  J-  I  do  not  find  any  cs^  n 
which  an  indictment  has  been  sustsined  iff 
uttering  a  foiged  instrument  at  ooonum  Isv, 
unless  a  frand  haa  been  actually  P^nP^f^^' 
and  that  is  not  the  charge  in  the  present  mjact- 
ment,  nor  is  my  Imrther  Patteaon  aware  ef^ 
eweonthe«ubjec3t.  I  have  no  doubt  that  tbe 
foigery  of  this  ioatrument  wm  a  ^'^"g^f 
common  law«  but  1  am.  of  opinion  mat  tse 
olnxse  «f  uttering  cannot  he  nustaiasd. 

iadgmeHaatBled. 


AMBifHcalJHffuiqf'CimBS:  Common  Lmo  CowU. 
ANAl-YTlCAt  OlC*«T  OF  CA8E«. 

BKJPOETKD   IV  ALJU  THB  COURTS. 
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The  prerious  Sections  of  this  Series  of  tihe 
Digest  will  be  found  as  follow  ^^ 
JLefftstralionof  Voters'  Appeals,  pjpu  l&,  347. 
Law  of  AttoTnieyaXp,  48. 
Xaw  of  Baihrays^  pp.  7h  1T9« 


CSoBstraetioa  of  Statvtes.  p.  149. 

Mnciples  of  Eqnitf  ,  p.  220. 

FleadiQg»p.34l. 

Pfeactioe^  p.  a68. 

Coste,  p.  197. 

Svid«ace»  p.  099. 

Comris  oft!9mmtm  Law  .• 

Constniction  of  Statutes,  p.  373. 

Gxtnmds  of  Actions  and  Principles,  pp.  396, 
415. 

FienSng,  p.  443. 

Pimcdoe,  p.  465. 

^oimiion  Cafo  CSDoutt^. 
FBACTICE. 
AjrmiAviT* 
1«  &ilt^lHif.^A!ffidavils,  on  wkkh  a  nde 
ciBinK  €o  an  ettoenef  te  answer  the  BMitlefs  in 
the  nffidaerits  has  been  ffmnted,  need  not  he  en- 
tillBdntnlL 
I      Bfat  affidnnts  in  answer  to  the  ruk  must  be 
i  emitlndindwsaBiewajastiiende. 

Whestt  however,  they  were  not  ee  enMed, 
the  Court  enhurged  the  nde, 'in  order  that  they 
Bught  Im  amended.  Qnmtktmh  tn  re,  4 
D.4BeIi.437. 

ft.  Jhret.— Wheie  a  rtSia  is  (Atained  -on  an 
affidaerit»  b^  two  or  more  deponents,  Ae  jurat 
of  winch  IB  defective,  in  not  oontaining  the 
namea  of  the  d^nents,  pursuant  to  Reg. 
Gen.,  Trin.  T.,  1  6.4,  the  Ck>urt  will  discharge 
the  rale  with  eosts.  CMfett  r.  OUfiM,  4 
D«&  JU  499. 
Case  -eifed  in  Am  judfpneDt  s  BkckwdR  r.  ABen, 
7  M.  &  W.  Me. 

And  see  HahnM  Carpm;  drHorarij  Tiihs 

APPBAHANCB. 

Pariuer^i  m^Aortty.-^Where  a  partner  had 
been  taken  in  execution  on  a  judgment  signed 
on  a  watrrant  of  attomej  £iren  by  a  co^partner 
witboot  the  authority  of  we  former,  ana  wiUi- 
oot  hie  knowledge  of  the  nroceeciUngs  in  the 
action,  the  Court  set  aside  the  procee&DigS,  and 
diacfaviged  the  defendant:  one  partner  not 
bavin^  anlhority  to  enter  an  appearance  or 
idbmif  to  jomoent  on  behalf  of  the  firm. 
Hambridst^r.  De  la  CtrmSe,  4  D.  &  L.  466. 
Ceee  eited  in  the  jadgment :  StMd  t.  Salt, 
3  3tav  ^M  f  «OMe«e,  969. 


OS  •ieOassqf  IVbeerfT/  Vim 


ARBBfTT. 

QfteenU  Sereanf.'— Tlie  Somerset  Herald-at- 
Arms  is  one  of  Che  Queen's  servants  in  ordi- 
nary with  fee,  and  bound  to  attend  her  when- 
ever reouired,  as  well  as  on  state  ceremonials  ^ 
and  is  merefore  privileged  from  arrest  Dyer 
V.  Disney,  16  M.  &  W.  312. 

AaSBBSIHG  DAJLAGB8. 

Gpse  JBrror^ 

ATTACSMBNT. 

See  Habea$  Corpuim 

ATTBSTATIOlf. 

See  Warremi  of  Attorney, 

CBRTIORABI. 

Entitliny  fl^EdlamV.— Affidavits  in  support  o  ^ 
a  rule  for  a  certiorari  ought  not  to  be  entitled  > 
at  all.  t* 

And  where  they  were  entitled  "  In  the  matter  ' 
of  the  Qaeen  v.  Robt.  WaUwork  and  Jos.  WalU 
work"  (the  name  of  the  proceedings  in  the 
Court  below  which  it  was  sought  to  bring  up 
being,  *'  I%e  Omen  v.  Robt.  WaUwork  and  Jos. 
JVauioork,**)  ike  Court  held  them  irregnkr, 
and  discharged  the  rule.  Walkoork,  ^aparte, 
4  D.  &  L.  403. 

DEMUAIIBR. 

Bee  Error, 

BJBCTMBNT. 

1.  Irreffular  notice  to  qppeor.*^  The  Coot 
refused  to  grant  even  a  rule  nisi  for  judgpnent 
against  the  casual  igeotor,  where  the  notice  at 
the  foot  of  the  declaration  reqmred  the  tenant 
to  appear  ''on  the  let  day  of  the  term,  instead 
of  in  the  term  generally.  Doe  d.  Burton  v. 
lioe,3C.B.607. 

9.  Berviee  on  eMeelor^— Service  on  one  ai  ^, , 
two  oo-«xeeutQffB  who  wave  in  possesaion  of  the, 
ptemiees:  Helil  sufficient  for  judgment  against 
the  casual  ejector.    Doe  d.  StriMand  v.  JRoe,    I 
^D.&L.  431. 

BBScnu 

Assessment  of  damages, — Repleader.-^Costs 
qfa  demurrer* — ^A  declaration  ror  a  conspiracy 
to  prevent  the  plaintiff's  lieing  employed  as  an 
actor,  stated,  by  way  of  inducement,  that  the 
plaintiff  was  about  to  exercise  the  profession 
of  en  actor  for  emolument,  and  fifaat  he  did  be- 
come an  actor,  and  used  and  exercised  that 
pTofeesion ;  and  then  alleged  the  conspiracy  df 
the  defendants,  and  its  results.  The  defend- 
ants pleaded,  1st,  not  guilty,  then  two  pleas 
denying  these  matters  of  inducement,  and  a 
fourth,  stating  special  matter,  which  was  de* 
mm'red  to.  The  demurrer  was  determined  by 
the  Court  in  favour  of  the  plaintiff.  A  ventre 
was  awarded,  to  try  the  isenes  and  to  assess 
damages,  llie  jory  found  te  issues  of  fact 
&yr  iSe  defendants,  but  assessed  no  damages 
in  res|>ect  of  the  confession  of  a  cause  of  action 
contained  in  the  4th  plea.  Judgment  was 
gifen  tor  the  defendants,  wnh  oosts  of  jui^ 
eat  wACheut  an  award  of  coata  of  the  dlfinerrir  .• 
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dnalytiealDigeit  qf  Caseit  Common  Law  Courts, 


Held,  that,  a  verdict  having  been  found  for  the 
defendants  upon  an  issue  that  went  to  the 
whole  cause  of  action  on  the  merits,  the  want 
of  an  assessment  of  damages  was  not  error; 
and,  for  the  same  reason,  that  a  repleader  was 
unnecessary,  though  (come  senile)  the  issues 
joined  on  the  2nd  ana  3rd  pleas  were  imma- 
terial. Held,  also,  that  the  judgment  was 
erroneous,  in  not  awarding  costs  of  the  de- 
murrer, pursuant  to  the  3  &  4  W.  4,  c.  43, 
8.  34. 

But  held,  that,  upon  this  writ  of  error 
brought  by  the  plaintiff,  the  Court  could  not 
simply  reverse  the  judgment  of  the  Court 
below,  but  must  give  such  judgment  as  that 
Court  ou^ht  to  have  given,  viz.,  a  judgment  for 
this  plaintiff  on  the  demurrer,  with  costs,  and 
for  the  defendants  on  the  issues  found  for 
them.  Gregory  v.  Duke  qf  Brunswick,  3  C.  B. 
481. 

Cases  cited  in  tbe  jadgment :  Gwynne  v.  Bar- 
nell,  6N.C.  453;  «  Scott,  N.R.  711 ;  f  C.  & 
F.  572  ;  Negelen  v.  Mitchell,  7  M.  &  W.  61« ; 
'  1  Dowl.  N.  S.  110  ;  Codrington  v.  Lloyd,  8 
Ad.  &  E.  449;  3  N.  &  P.  442;  Wood  t. 
Suckling:  (or  SuUiffe),  Cro.  Jac.  439 ;  1  Roll. 
Rep.  293  ;  Gregory  ▼.  Cedes,  2  Keb.  506. 535  ; 
Parker  v.  Harria,  1  Salk.  262;  GiTdart  ▼. 
Gladstone,  12  East,  668 ;  Rex  ▼.  Bourne,  7 
Ad.&£.d8;  2N.  «cP.  248. 

EXECUTION. 

It  is  no  ground  of  ohjection  to  a  defendant's 
being  charged  in  execution,  that  the  plaintiff 
had  on  a  former  occasion  repudiated  the  action. 
Revellv.  WethereU,  3  C.  B.  606. 

EXECUTOR. 

See  Ejectment,  3. 

HABEAS   CORPUS. 

Process  in  Queen's  Bench  on  e^davU  entitled 
in  Exchequer, -^Atiachment.  —  Tht  writ  of 
habeas  corpus  ad  subjiciendum  runs  to  Jersey. 

A  Baron  of  the  Ezcheouer  may,  in  vacation 
time,  under  stat  1  &  2  Vict.  c.  45,  s.  1,  and  in 
exercise  of  the  common  law  power  possessed 
before  that  statute  by  the  Court  ot  Queen's 
Bench,  issue  such  writ,  under  the  seal  of  the 
Court  of  Queen's  Bench,  returnable  to  that 
Court  in  term  time. 

He  may  do  so  on  affidavits  entitled  in  the 
Excheouer,  inasmuch  as  the  application  may 
be  made  to  him  as  a  Baron  of  tne  Exchequer, 
upon  which  application  he  may  act,  in  his  dis- 
cretion, by  making  the  wnt  returnable  in 
Queen's  Bench. 

Semble,  that,  if  such  writ  were  obtained  by 
fraudulent  representation,  this  Court  would 
quash  it  on  motion. 

But  this  Court  will  not  quash  the  writ  be- 
cause  it  appears  that  the  judge  who  issued  it 
abstained  from  iniquiring  into,  facts  which,  if 
known  to  him,  might  probably  have  induced 
him  eafher  to  refuse  thfl;  writ  or  only  to  grant  a 
nile  nisi,  especiiBlly  if  such  facto  may  be  pro- 
periv  returned. 

The  writ  issued,  directed  to  the  Viscount 
ai|d  Gaoler  of  Jersey,  commanding  them  to 


bring  up  the  hbdy  of  W.,  to  undergo,  &e. 
Return,  that  the  viscount  and  gaoler  took, 
and  the  gaoler  detained,  W,,  bv  virtue  of  a 
sentence  of  the  Royal  Court  of  Jersey,  wbdi 
was  set  out,  and  which 'Stated  that,  in  a  cvm 
depending  before  them,  W.,  when  the  Cowt 
was  about  to  deliver  an  interlocutory  judgmeot, 
interrupted,  by  uttering  in  the  most  anb^ 
coming  tone  a  protest  against  the  competenqr 
of  the  Court ;  and  that  the  Court,  confonnab^ 
with  an  article  in  the  Jersey  laws  ordering  that 
all  persons  who  shall  have  been  wanting  in 
respect  to  the  bailiff  should  be  imprisoned 
until  they  had  asked  pardon  and  paid  the  fine 
imposed,  and  considering  that  the  bailiff  had 
in  the  course  of  the  cause  ordered  fT.  to  be 
more  respectful,  condemned  fT.  to  a  fine  of  10^. 
and  to  ask  pardon  of  the  Court;  and  W.,  bar. 
ing  refused  to  comply,  was  sent  to  piiaon  until 
he  should  have  obeved ;  that  the  sentence  wis 
legal  according  to  the  law  of  Jeisey ;  that,  by 
such  law,  the  viscount  and  gaoler  were  oUlged 
to  take  and  the  gaoler  to  detain ;  that  they  had 
not,  and  by  such  law  could  n9t  have,  any  war- 
rant other  than  the  sentence;  that  the  Court 
was  presided  over  by  the  baUiff,  assisted  by 
judges  called  jurato,  and  had  the  power  oif 
punishing  such  a  contempt  in  the  manner  di- 
rected by  the  sentence ;  that  there  vaa  such  an 
article  as  mentioned  in  the  sentence;  that  the 
matters  in  the  sentence  were  true ;  that  the 
Sentence  was  read  aloud  in  the  hesringof  W^ 
and  was  duly  entered  in  a  book  of  record  caDed 
"The  Book  of  Criminal  Prosecutions,"  bong 
the  proper  book  for  the  purpose ;  and  that  the 
sentence  was  in  due  form,  and  a  sufficient 
authority  for  the  taking  and  detaining.  HeU 

1.  That  affidavita  could  not  be  rmved  for 
the  purpose  of  showing  that  the  Royal  Coait 
had  acted  intonsist^ntly  with  the  law  of  Jersey. 

3.  That  the  return  was  not  objectionabk  for 
want  of  showing  a  warrant  for  the  caption  or 
detainer. 

3.  That,  as  the  words  used  might  be,  and 
were  bv  the  Royal  Court  adjudged  to  have  been, 
uttered  in  sucn  a  manner  and  tone  as  onde 
them  contemptuous,  this  Court  wonld  consider 
that  there  had  been  a  contempt 

4.  That  it  sufficiently  appeared  that  W.  had 
been  sentenced  to  ask  pardon  of  the  Court  for 
the  contempt,  and  was  legally  imprisoned  nntil 
he  obeyed. 

Prisoner  remanded. 

Objection  having  been  made  to  the  retuni, 
on  behalf  of  the  prisoner,  and  counsel  having 
been  heard  against  the  objection,  one  counsel 
was  allowed  to  reply  in  support  of  it  Cvtt 
mison,  in  re,  7  Q.  B.  984. 

Cases  cited  in  the  jodgment :  HobbonM.  is  f,  ^ 
B.  &  Aid.  4f0 ;  S  Cbitt.  Rep.  t07 ;  Ib  i« 
Clarke,  2  Q.  B.  619;  M«yhew  v.  Locke,  7 
Taun.  63. 

JUDOMBNT  AB   IN   CA8B   OF  NONSUIT. 

Ord^  of  rrferenee, — Issue  was  joined  in  a 
conntiy  cause  on  the  19th  of  March.  On  thi 
20th  an  agreement  to  consent  to  an  order  ^ 
refer  was  entered  into  by  the  attorneys  on  bota 
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tidet,  the  award  to  be  made  on  the  Itt  of  June. 
No  itep  was  taken  to  draw  up  the  order  to  re- 
fer hj  either  party ;  nor  was  anjr  further  pro- 
ceeding taken  by  the  plaintiff  m  the  cause : 
Held,  3iat  a  motion  for  judgment  as  in  case  of 
a  nonsuit  in  the  ensuing  Michaehnas  Term,  was 
regular.  Fontainemoreau,  Le  Comie  de,  y.  £»- 
etmtrt,  4  D.  &  L.  426. 


JURAT. 


See  4fidavit,  2. 

NISI   PRIU8.— ORDBR. 

*  Rule  of  Court. — An  order  of  ntit  priut,  refi^r- 
I  ring  a  cause  to  arbitration,  may  be  made  a  rule 
of  Court,  without  any  express  reservation  of 
I  a  power  so  to  do.  Millington  v.  Claridge,  3  C. 
I  B.  609. 

FARTIGULAR8   OF   DBMAND. 

Siw  of  Proceedinat  may  be  waived.  -—  A 
defeodant  who  has  obtained  an  order  for  par- 
ticulars of  the  plaintiff's  demand,  inth  a  stay 
of  proceedings  until  they  are  delivered,  may 
waive  the  deHvery  of  such  particulars,  and  plead 
or  demur  to  the  declaration.  Maunder  v.  Col- 
leit,  3  C.  B.  554 ;  S.  C,  4  D.  &  L.  456. 

PARTMBR. 

Seo  Jipptaitance» 

PBRBMPTORY   UNDERTAKING. 

Enlarging  thereof. — ^A  plaintiff  who  is  pre- 
vented by  accident  from  tiding,  pursuant  to  his 
peremptory  undertaking,  should  come  to  the 
Court  to  have  it  enlarged  and  not  proceed  to 
trial  after  the  time  limited  in  his  peremptory 
undertaking  has  expired. 

And  where  he  dia  not  do  so,  but  gave  a  fresh 
notice,  and  proceeded  to  trial  after  the  time 
limited  by  his  imdertaking  had  expired,  and 
obtained  a  verdict  in  the  absence  of  the  defend- 
ant, who  refused  to  attend,  the  Court  set  aside 
the  verdict  so  obtained  with  costs.  Bu$hell  v. 
Slack,  4  D.  &  L.  38S. 
Cbse  ciced  in  tbe  judgioent :  Luoiley  ▼.  Daboarg, 
5  D.  &  L.  80;  14  M.&  W.  S9^. . 


RBPLBADBR. 


See  JESttot* 


BULB   to   compute. 

Production  of  note. — Variance  in  the  maker's 
name  of  note. — Semble,  that  it  is  not  necessary, 
npon  a  rule  to  compute  to  pro^ce  the  bill  or 
note  before  the  Master  'At  alt  events,  a  vari- 
ance betwreen  the  name  of  the  defendant  on  the 
record  and  that  in  the  bill  or  note,  will  not 
justify  the  Master  in  declining  to  proceed  on 
the  rule.  Davis  v.  Barker,  3  C.  B.  606 ;  8.  C, 
4  D.  &  L.  468. 

8CIRB  PACIA8. 

Rule  to  ahow  cause. — ^Where  final  judgment 
has  been  obtained  against  a  defendant  who  dies 
before  execution  and  a  set.  fa,  has  issued  (after 
rule  to  ehow  cause)  against  his  personal  repre> 
tentative,  to  revive  the  judgment,  and  has  been 
retmnked^  a  9ci.  fa.  mav  issue,  without  a  rule 
to  show  cause,  against  the  heirs  and  tertenants, 
though  Che  Judgment  be  more  than  15  years 


old.  R.  Gen.  Hil.  2  W.  4,  I.  79,  applies  to 
the  first  set. /a.  reviving  the  judgment  m  such 
case,  and  not  to  the  second.  Wright  v. 
Madocks,  8  Q.  B.  119. 

STAYING   PR0CBBD1N08. 

t 

Eleven  separate  actions  were  brouj^ht  against 
eleven  members  of  a  provisional  railway  com-  ' 
mittee  respectivehr,  for  the  same  cause  of, 
action.  The  defendants  applied  to  stay  the 
proceedings  in  the  actions,  except  in  that  one 
which  the  plaintiff  should  elect,  but  the  Court 
refused  the  application.  Giles  v.  Tooth,  4  ,i 
D.  &  L.  486. 

Set  Particulars  of  Demand. 

tbrm's  noticb  of  procbbdino. 

Where  a  rule  has  been  made  absolute  to  set 
aside  a  verdict  found  for  the  defendant,  and 
for  a  new  trial  on  payment  of  costs  by  the 
plaintiff,  and  the  plaintiff  for  more  than  a  year 
fails  to  pa^  the  costs,  or  to  take  anv  steps  to- 
wards availing  himself  of  the  rule,  the  defend- 
ant cannot  move  to  discharge  it  without  pre- 
viouslv  giving  a  term's  notice  of  bis  intention 
so  to  00. 

An  objection  that  such  a  notice  has  been 
given  in  the  name  of  an  attorney  other  than  the 
attorney  upon  the  record,  must  be  most  dis- 
tinctly pointed  out.  An  affidavit  by  the  plain- 
tiff and  his  present  attorney,  (his  attorney  on 
the  record  being  dead,  and  the  rule  having 
been  made  more  than  nine  years  ago,)  stating 
*'  that  they  had  not,  nor  had  either  of  them, 
ever  been  served  with  any  order  to  change  the 
attorney,  nor  had  they,  or  either  of  them,  ever 
had  any  notice  or  intimation  that  any  other 
party  had  been  appointed  attorney  for  the  de- 
fenaant  in  the  place  or  stead  of  the  attorney 
upon  the  record,"  was  held  to  be  insufficient. 
Lord  V.  Wardle,  3  C.  B.  295. 

TITLBS  op  RULB8  AND  APPIDAVIT8. 

In  a  cause  of  A.  against  B.,  the  matter  was 
hj  rule  of  Court  referred  to  the  Master.  A. 
died  before  the  Master's  report  was  read.  The 
executors  obtained  a  rule  to  show  cause  why 
they  should  not  be  made  parties  to  the  first 
rule :  Held^  1.  That  it.  was  not  necessary  that 
the  second  rule  should  be  drawn  up  on  the 
reading  the  first,  provided  it  adverted  to  the 
first,  which  was  in  Court. 

2.  That  the  second  rule,  and  the  affidavits  in 
it,  ought  not  to  be  entitled  "A.,  deceased, 
against  B. ;"  and  the  rule  and  affidavits  being 
so  entitled,  the  rule  was  discharged*  Bland  v. 
Dax,  8  a  B.  126. 

TRIAL,  NBW. 

When  a  partv  has  tendered  a  bill  of  excep- 
tions, ^ware,  whether  he  may,  notwithstanding  . 
such  bill,  apply  for  a  new  trial  on  a  part  wholly  .- 
distinct  from  the  grounds  of  exception.    AUem  - 
V.  Hayward,  7  Q.  B.  960.  .« 

TRIAL  BY  THB   RBCORD. 

F«rMmee.*-In  debt  due  on  a  judgment,  die 
declaration  described  it  as  obtaiim  ''in  the 
Court  of  our  Lady  the  Queen,  of  her.  Beach 
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r,  in  die  eouaiy  of  Middfo' 
iwmtmifneaHinftbtt 
Mid  Mmwed  nwDfwy  femaiiiiiitf  in  die  «■# 
Conit  ot  our  Lady  the  Queen,  bemrethe  Qliee» 
hereelf  at  Weetininiiler»  (named  in  the  declara- 
tion the  Court  of  our  Lady  the  Queen,  of  her 
Bench  at  Westminster,)  in  matter  and  form, 
9k.  RepHcstion,  that  there  is  audi  a  record 
of  the  said  tecofvrj  remaining^  in  the  said  Court 
of  our  Lady  the  Queen,  of  her  Bench  here,  iu 
matter  and  form  as  the  phuntiff  hath  in  the  said 
dackration  abore  alleged :  HM,  diait  the  issue 
was  proved  by  the  production  of  a  judgment  of 
the  Court  of  Common  Pleas.  Bra^^  v.  Gray, 
4  D.  &  L.  458. 

vBifiia»  cjiA»«iifa. 

Whers  the  Teaue  had  been  changed  ob  the 
iMual  affidavit,  the  Court  made  absolute  a  rule 
to  bring  it  back  to  the  original  county  in  which 
it  had  been  laid,  on  affidavit  that  part  of  the 
cause  of  action  arose  abroad,  and  not  in  this 
country.    CfrndtU  v.  I^rrimm,  4  D.  «e  L.  431. 

GeMoited  in  the  jodgBMit :  Todd  v.  RebinsoD^ 
MisbaehiiM  Tetm,  1845. 

WARRANT  OP   ATTORNBY. 

JfteifntioM.-^udgment  was  entered  up  on 
a  warrant  of  attorney,  executed  by  principal 
and  sureties.  One  suretv,  being  arrested,  paid 
the  debt,  and  recoverea  a  proportional  part 
£rom  his  co^uretv,  who  afterwaras  discovered 
that  the  warrant  nad  been  attested  by  a  person 
not  qualified  to  act  as  an  attorney,  contrary  to 
stttt  1  &  2  Vict.  c.  110,  s.  9.  Held,  that  the 
co-sursty,  not  being  the  party  who  had  paid  the 
debt,  could  not  move  the  Court  that  the  war- 
^  should  be  set  aside  for  the  defective  at- 
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'diashirgsd^  wiflioni  esatt. 

SmM$,  (par  FMttMR,  J.,)  Oug;  tttte  IM. 
1  ft  ^  Vict.  e.  IM^,  a.  9,»pMty  vhobai  iatto- 
unqualified  penon  at  qosliM,  t» 
attest  the  execution  of  a  wsRaal  of  attoimy, 
cannot  afterwards  move  t8  set  it  aside  beenuej 
attested  by  such  person.  Pries  v.  CarUr,  7  , 
Q.  B.  838. 

WRIT  OP  smnroiiT* 
1.   JVutorjemsn/   on  nroocff.  —  A  writ  of 
summons  was  indorsed  as  follovi  t^^'Uii 
writ  was  sued  out  by  O.F.  G.snd  5.,ofNo.I» 
Bedford  Row,  London,  agents  of  Mr.  Job 
Toby  the  younger,  of  Exeter,  in  the  coon^or 
Devon,  the  pUiiitiff  wilhia  naosd:*'  Hdi, 
irv^gukr.    Ibiy  v.  HsaoooA^  4  D.  &  L.  3S1 
Cms  eited  ia  the  jadgasHt :  iiojfd w.Um,  1 
M.  ft  W.  549$  5  DewL  161. 

9.  A  writ  of  smmnons  was  iodoned,  'tk 
phuntiffii  daim  351  3f.  Od.,  end  intemt 
thereon,  from  the  8di  of  Sept,  1846,  Qni 

Siyment,  fbr  debt,  and  2/.  ICr.  for  coKs:" 
eU,  sufficient,  and  that  it  need  act  itatewlut 
rate  of  interest  is  claimed.  J&»  v.  Bsifqr»  4 
D.  &  L.  430. 

3.  DefendtmVs  rendenee.^Senkeffwit.- 
A  wnt  of  summons  describing  a  oonyoar  ai 
now  or  late  carrying  oo  bnsinsss  is  Kiag 
William  Street,  m  the  City  of  Loadomis de- 
fective ;  and  service  of  the  writ  oa  a  diroctor  is 
the  county  of  Middlesex,  is  irregidsr.  WfMf 
V.  PMraw's  Atmotpkerie  EMwmf  Cmpmf,  4 
D.  ft  L.  400. 


BUSINESS  OF  THE  COURTS. 


COMMON  LAW  SITTINGS, 
^tttt's  IBmct-. 

In  and  mJUr  EasUr  Term,  18I8. 

MIDDI.B9EX. 

In  Term. 
IftSicdiig',  Monday April  17 

And  two  or  three  following  days  st  11  o'eloek. 

Sad  Sitting,  Tbwsdsy Aprils? 

And  subsequent  days  at  Eleran  o'clock. 

3rd  Sittmg,  Wednesday May  10 

At  i  past  Nine  o'clock  precisely,  for  Undefended 
Causes  onlr. 

A  list  of  such  reman ets  as  appear  fit  to  be  tried 
in  Term  will  be  printed  immediately,  but  on  the 
statement  of  either  aide  that  a  cause  is  too  long  to  be 
tried  in  Term,  it  will  be  withdrawn  from  such  list, 
provided  the  other  side  have  two  days' notice  of  the 
applicadon  at  the  Marshal's  to  postpone,  aod  do  not 
oppose  the  application  on  gooa  grounds — the  usual 
nomber  of  completed  and  new  causes  will  be  put 
into  the  list  day  by  day  in  their  usual  order. 
Sitting  after  1  erm,  Saturday  ....  Msy  13 
At  hslApast  9  o'clock. 

LONOOir, 

In  Term, 
Sittfng  St  10  cTOodk,  Thursday     .     .     .    May  1 1 1 


For  Undefended  Causes  and  such  at  the  Jodgt 
considers  fit  to  be  taken . 

After  Term. 

Monca}r     *    .    .    • 

(To  adjoum.) 


MiTl3 


Sxric^tttr  of  9Uas. 

In  and  after  Easier  Term,  1848. 
IftTirai. 


Jet  SitUng,  Monday  . 
tnd  Sitting,  Tbnrsdoy . 
3rd  Sitting,  Thwaday 

ly  toNoov. 
1st  Sitting,  Wednesday  •        Ap""^^ 

2nd  Sitting,  Wednesday       .        .        .  ^'J ' 

After  Term, 

IN  MIOPLBSBX.  IS  iMfDOS' 

Saturday    .    .    Maj  13 )  Monday   .    .    Hi7  » 
(Toadjouraooly.) 

The  Court  will  sit  in  MiddlesM[,at  Nisi  ?^^ 
Term,  by  adjoomment,  from  dtf  to  day,  uatfl  tM 
causes  entered  for  the  respective  Middlesex  tfttuf* 
are  dispoaed  of. 

The  Coori  wfll  sit»  doring  sad  sftss  Tff«>  it  l«* 
o'olock. 


DIGEST,    AND  JOURNAL   OF   JURISPRUDENCE. 


SATURDAY,  MARCH  18,  1848. 


■  **  Quod  magit  ad  nos 
Pertinet,  et  neadre  xaaima  •§£» 


THE    LAW    RELATING    TO    RIOTS 
AND  UNLAWFUL  ASSEMBLIES. 


At  a  time  when  the  peace  of  the  metro- 

§olis,  and  of  other  great  towns  in  the  king- 
om,  has  heen  threatened  or  disturbed  by 
riotona  and  uulawfhl  assemblies,  which 
have  attracted  the  attention  of  both  Houses 
of  Pisriiament,  it  may  not  be  considered  in- 
opportune shortly  to  advert  to  the  state  of 
the  law  upon  this  subject. 

AH  the  text  writers  endearour  to  establish 
a  distinction  between  a  riot  and  unlawful 
assembly,  but  when  their  definitions  are 
scrutinized,  and  their  correctness  tested  by 
their  application  to  adjudged  cases,  it  must 
be  admitted  that  the  boundary  line  between 
aa  onlawfy  assembly  and  a  not  is  not  yery 
satisfactorily  defined.      Without  adopting 
precisely  the  definition  to  be  found  in  any 
of  the  books,  we  may  perhaps  venture  to 
sogsesty  that  a  riot  is  a  premeditated  as- 
sembly of  three  persons  or  more,  accom- 
panied or  foUowea  by  some  circumstances 
of  a  violent  or  turbulent  nature  or  character, 
tffladiiig  to  create  apprehension  or  terror ; 
and  that  an  unlawful  assembly  is  a  meeting 
of    several  persons,    under  such    drcum- 
stances  as  seem  calculated  to  endanger  the 
public  peace.    To  constitute  either  offence 
It    is  not  necessary  that  there  should  be 
actnal  personal  violence  committed,*  and  an 
assembly  may  be  unlawful,  although  not 
aooompanied  or  foDowed  by  any  circum- 
stance of  a  violent  chuacter,  if  it  be  a 

•    Clifford  V.  Brandtm,  2  Camp.  369. 
Vol..  xxzv.  No.  l,(M5. 
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meetiag  for  a  purpose  which,  if  ezeoQte4» 
would  render  the  parties  rioters.  A  meal- 
ing may  be  riotous,  whether  the  purpose  far 
whieh  It  assembled  be  lawful  or  nnlawfuL^ 
If  several  persons  meet  together  for  any 
purpose,  however  innocent  and  laudabk, 
and  afterwards  confederate  and  act  violently 
or  in  disturbanoe  of  the  public  peace,  thtj 
are  as  much  rioters  as  if  they  had  as- 
sembled originally  for  the  purpcNie  of  com- 
mitting some  illegal  act.°  In  riots  sll  axe 
principals,  so  that  any  person  eneouragiog, 
promoting,  or  taking  part  in  a  riot,  by  wmds, 
signs,  or  gestures,  or  wearing  any  badge  or 
ensign  of  the  rioters,  is  himself  to  he  con- 
sidered a  rioter.*^  Infants  above  the  age  of 
discretion,  as  well  as  women,  are  punishahle 
as  rioters.* 

The  ciroumstanees  of  alarm  and  appre- 
hension which  are  essential  to  give  to  aa 
assembly  met  for  a  lawful  puipose,  and  not 
committing  any  act  of  positive  violenoe,  the 
character  of  an  nnlawfni  assembly,  were  v«iy 
clesrly  pointed  out  by  Mr.  Baron  AldenoQ, 
in  the  case  oiTke  Quern  y.  FincetUJ  The 
learned  Baroa  is  reported  to  have  said  in 
that  case  i^*^*  Any  meeting  sssembled  uadar 
sneh  cireumstaaces  as,  aocording  to  tiie 
opinion  of  rational  md  firm  men,  art  Wuify 
to  produce  danger  to  the  tranquillity  and 
peace  of  tiie  neighbourhood,  is  an  uiuawftil 
assembly,  and  in  viewing  tl^  question  the 


*»  1  Hawk,  P.  C.  e.  65,  s.  1. 
""  I  Hawk,  P.  C.  c.  66,  t.  3. 
^  ResBY.  Boyc9,  4  Burr.  3073;  Clifford  t. 
Brandon,  2  Camp.  370. 
«  1  Hawk,  P.  C.  c,  65,  s.  U. 
'  g  Car.  &  P.  01. 
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jury  should  take  into  their  oonsideration  the 
way  in  which  the  meetings  were  held,  the 
hour  at  which  thej  met,  and  the  language 
used  hj  the  persons  assembled  and  b j  those 
who  addressed  them,  and  then  consider 
whether  firm  and  rational  men,  having  their 
fiunilies  and  property  there,  would  have 
reasonable  around  to  fear  a  breach  of  the 
peace,  as  the  alarm  roust  not  be  merely 
such  as  would  frighten  any  foolish  or  timid 
person,  but  must  oe  such  as  would  alarm 
persons  of  reasonable  firmness  and  courage." 
All  persons  joining  an  assembly  of  this  kind, 
or  who  give  countenance  or  support  to  it  in 
any  way,  are  liable  to  indictment  and  guilty 
of  a  breach  of  the  law. 

At  various  periods,  when  the  public  tran- 
quillity has  been  menaced  or  disturbed  by 
meetings  of  a  turbulent  or  seditious  cha- 
racter, the  legislature  has  passed  acts  to 
meet  the  supposed  exigencies  of  the  time 
by  the  suppression  of  such  assemblies.  We 
propose  briefly  to  enumerate  the  principal 
statutes  now  m  force  bearing  upon  the  sub- 
ject. One  of  the  earliest  acts  in  point  of 
date,  and  certainly  not  the  least  important 
in  its  practical  application,  to  which  we  deem 
it  necessary  to  allude,  is  die  13  Car.  2,  c. 
5,  which,  after  reciting  the  mischiefs  of 
tumultuous  petitioning,  enacts,  that  no  per- 
son shall  solicit  the  getting  of  hands  or 
other  consent  of  any  persons  above  the 
number  of  twenty,  to  any  petition,  &c.,  to 
the  king  or  the  houses  of  parliament,  for 
alteration  of  matters  estabhshed  by  law  in 
Church  and  State ;  unless  the  matter  there- 
of shall  have  been  first  consented  unto  and 
ordered  by  three  justices,  or  by  the  major 
part  of  the  grand  jury,  or  in 'London  by 
the  Lord  Mayor,  Aldermen,  and  Common 
Council ;  and  that  no  person  shall  repair  to 
his  Majesty  or  the  houses  of  parliament, 
upon  pretence  of  presenting  or  delivering 
any  petition,  accompanied  at  any  one  time 
with  above  the  number  of  ten  persons  ;  upon 
penalty  for  each  ofience  not  exceeding  100/. 
and  three  months  imprisonment;  such 
offence  to  be  prosecuted  in  the  King's 
Bench  or  at  the  Assizes  or  Quarter  Sessions, 
vntlun  six  months,  and  proved  by  two  cre- 
dible witnesses.  It  was  contended  in  Lord 
Oeorge  Gordon's  case,  (Doug.  571,)  that 
this  statute  was  impliedly  repealed  by  the 
Bill  of  Rights,  which  declares  "  all  commit- 
ments and  prosecutions  for  petitioning 
illegal ;"  but  Lord  Mansfield  said,  it  was 
the  unanimous  opinion  of  the  Court  of 
Queen's  Bench  that  the  I  a  Car.  2  was  in  full 


,   Perhaps  the  next  statute  in  order  and 


importance  is  the  1  Geo.  1,  st.  2,  c.  5, 
which  is  generally  known  as  the  Riot  Act. 
By  the  1st  section  of  this  statute,  if  twdte 
persons  or  more  be  unlawfully,  riotously  or 
tumultuously  assembled  together,  to  the 
disturbance  of  the  public  peace,  and  do  not 
disperse  after  being  comm&ndcd  bv  prods- 
mation  made  by  any  justice,  sheriff,  under- 
sheriff*,  mayor,  bailiff;  or  other  hesd  officer, 
but  continue  together  to  the  number  of 
twelve,  for  the  space  of  one  hour  after  such 
proclamation,  mej  are  declared  guilty  of 
felony.  The  2nd  section  provides  as  to  the 
manner  in  which  the  prodamatiQii  shall  be 
made,  and  gives  the  form,  which  is  is 
follows : — 

''Our  Sovereign  Lady  the  Queen  charfteth 
and  commandeth  all  persona  to  ditpene  them- 
selves,  and  peaceably  to  depart  to  tneir  habita- 
tions, or  to  their  lawful  Dueineaa,  upon  the 
pains  contained  in  the  act  made  in  the  first 
year  of  Kin^  Geor^^  for  preventing  tomolti 
and  riotous  assemblies. 

«<  God  save  the  Qneenr 

By  subsequent  sections,  persons  so  as- 
sembled, and  not  dispersing  within  an  hour, 
are  liable  to  be  seized  and  taken  before  a 
justice,  and  if  killed,  maimed,  or  hurt  in  re- 
sisting being  dispersed^  seized,  or  appre- 
hended, the  constables,  &c.,  are  indeouoi- 
fied.  And  preventing  the  prodamatioii 
beioK  made  is  also  felony  ;  and  vrhen  the 
prockmation  is  hindered,  those  vho  con- 
tinue assembled  to  the  number  of  twelre  or 
more,  and  do  not  disperse  within  an  hour, 
are  guilty  of  felony. 

Under  this  act,  offenders  were  dedaied 
liable  to  suffer  death  as  in  case  of  felonj, 
without  benefit  of  clergy,  but  the  IstTict. 
c.  91,  provided  that  persons  convicted  under 
the  1  Geo.  1,  st.  2,  c.  5,  should  not  safer 
death,  but  be  liable  to  transportatbn  for  lifC} 
or  not  less  than  15  years^  or  impiisonment, 
with  or  without  hard  labour,  for  any  period 
not  exceeding  three  years.  It  may  be  ob- 
served,  that  to  sustain  an  indictment  un^ 
this  statute,  it  nwst  appear  that  the  magis- 
trate or  other  officer  read  the  prodamatioD 
in  the  precise  terms  given  by  the  act.  The 
proclamation  was  held  to  be  insuffident 
where  the  words  ''God  save  the  King' 
were  omitted.*  The  hour  mentioned  in  the 
act  is  to  be  consputed  from  the  first  reading 
of  the  proclamation,  although  the  magistrate 
or  officer  may  afterwards  read  it  a  second  or 
a  third  time,**  and  a  person  who  sabstan- 


«  B«t  v.  Child,  4  Car.  &  P.  443.    ^ 
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tiallj  continued  to  remun  at  the  meeting 
for  an  hour,  wiH  be  liable  to  a  oonyiction, 
although  it  should  not  appear  that  he  con- 
tinned  with  the  mob  for  eyery  minnte  of  the 
hour.'  It  is  perhaps  scarcely  necessary  to 
add  that,  although  reading  the  Riot  Act  as 
directed  under  this  statute,  renders  oifenders 
liiable  to  more  severe  penidties,  the  meeting 
may  be  riotous  and  iUegal  at  common  law, 
without  reading  any  proclamation,  and 
without  any  reference  to  the  Biot  Act. 

The  next  statute  in  point  of  order  is  the 
39  Greo.  3,  c.  79,  against  secret  societies, 
which,  after  declaring  that  certain  societies 
named  shall  be  suppressed,  proceeds  to  de- 
clare  societies  the  members  of  which  take 
unlawful  oaths,  or  where  the  names  of  the 
members  shall  be  kept  secret,  or  where 
there  are  divisions  or  branch  societies,  un- 
lawful; and  persons  corresponding  with 
such  societies,  or  aiding  them,  are  declared 
to  be  guilty  of  an  unlawful  combination  and 
confederacy.  Persons  offending  against 
this  act  are  liable  to  be  proceeded  against 
summarily  before  a  magistrate,  or  by  indict- 
ment. The  punishment  in  case  of  sum- 
mary jurisdiction  is  confined  to  three 
months  imprisonment  in  the  gaol  or  house 
of  correction,  or  20L  fine  ;J  and  in  case  of 
conviction  upon  an  indictment,  the  offender 
is  liable  to  be  transported  for  seven  years, 
or  imprisoned  for  any  period  not  exceed- 
ing two  years,  at  the  discretion  of  the 
court. 

The  57th  Geo.  3,  c.  19,  contained  many 
enactments  of  a  temporary  character,  to- 
gether with  some  provisions  of  a  different 
nature,  still  in  force.  Amongst  the  latter 
is  the  2drd  section,  referred  to  in  a  late 
communication  from  the  Metropolitan  Police 
Commissioners,  in  reference  to  a  proposed 
meeting  in  Trafalgar  Square,  which  enacts : 

"That  it  shall  not  be  lawful  for  any  person 
to  convene,  or  to  give  any  notice  for  convening, 
any  meeting  consisting  of  more  than  50  per- 
sona, or  for  any  number  of  persons  exceeding 
50,  to  meet  in  any  street,  square,  or  open  place 
in  the  city  or  liberties  of  Westminster  or  county 
of  Middlesex,  within  the  distance  of  a  mile 
from  the  gate  of  Westminster  HaU,  (except 
snch  parts  of  the  parish  of  St.  Paul's,  Covent 
Garden^  as  are  within  such  distance)  for  the 
purpose  of  considering  or  of  preparing  any  pe- 
tition. Sec,  for  alteration  of  matters  in  church 

'  Rex  V.  James,  Russ.  on  Crimes  &  Mis.  by 
Greaves,  vol.  1,  p.  27  7» 

i  The  justices  may  mitigate  the  punishment, 
BO  it  ia  not  reduced  to  less  thap  one- third  of 
the  fine  or  imprisonment  directed  by  the  act. 
Sect.  9. 


or  state,  on  any  day  on  which  the  two  houses 
or  either  house  of  parliament  shall  meet  and 
sit,  nor  on  any  day  on  which  the  courts  shall 
sit  in  Westminster  Hall.  And  that  if  any 
meeting  or  assembly  for  suck  purposes  sbaU 
be  assembled  or  holden  on  such  day,  it  shall  be 
deemed  an  unlawful  assembly," 

The  25th  section  declares,  that  societies 
taking  unlawful  oaths,  &c.,  and  electing 
committees  or  del^ates,  shall  be  deemed 
unlawful  combinations  and  confederacies, 
and  (by  section  28)  persons  permitting  un- 
lawful meetings  of  such  societies,  or  of  any 
division  or  committee  of  them,  to  be  held 
on  their  premises,  are  subjected  to  a  penalty, 
and,  if  licensed,  to  be  deprived  of  their 
license. 

The  60  Geo.  3,  and  1  Geo.  4,  c.  1,  pro- 
hibits meetings  and  assemblies  for  the 
purpose  of  training,  drilling,  or  practising 
military  exercise  without  lawful  authority, 
and  persons  present  at,  attending,  or  aiding 
and  assisting  in  such  meetings,  for  the  pur- 
pose of  training  or  drilling  others,  are,  upon 
conviction,  liable  to  transportation  for  seven 
years,  or  imprisonment  not  exceeding  two 
years,  at  the  discretion  of  the  court ;  and 
persons  attending  or  being  present  at  such 
meetmgs  for  the  purpose  of  being  trained 
or  drilkd,  are  liable,  upon  conviction,  to  be 
punished  by  fine  and  imprisonment,  not  ex- 
ceeding two  years,  at  the  discretion  of  the 
court. 

The  latest  of  the  statutes  to  which  we 
deem  it  necessary  to  call  attention,  is  the 
7  &  8  Geo,  4,  c.  30,  which  enacts,  (by  sec- 
tion 8,)  that  persons  riotously  assembled, 
and  unlawfully  demohshing,  destroying,  or 
pulling  down,  or  beginning  to  demolish,  &c., 
any  church,  chapel,  house,  building  used  in 
trade  or  manufacture,  or  machinery  pro- 
posed for  or  employed  in  any  manufacture 
or  mine,  shall  be  guilty  of  felony,  and  suffer 
death  as  a  felon.  The  beginning  to  pull 
down,  as  mentioned  in  the  act,  means  a  de- 
molition of  a  part  with  intent  to  demolish 
the  whole  ;^  and  it  seems  it  must  be  proved 
that  some  part  of  the  freehold  was  de- 
stroyed ;  and  it  is  not  enoi)gh  to  prove  that 
window  shutters  or  doors  were  demolished.' 
Attempting  to  destroy  a  house,  by  setting  fire 
to  it,  is  within  the  act.  Under  this  act,  (by 
sect.  26,)  principals  in  the  second  degree  and 
accessories  before  the  fact,  are  punishable 
in  the  same  manner  as  principals  in  the 
first  degree,  and  accessories  after  the  fact 
are  liable  to  be  imprisoned  for  any  term  not 
exceeding  two  years. 


^  AMhUm*9  case,  1  Lewin's  Cr.  Ca.  296, 
>  Rets  V.  HowOl,  9  Car.  &  P.  437. 
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The  BtatnCes  above  briefly  ennmented, 
mi  others  of  mote  ancient  date,  to  which 
it  does  not  seem  so  necessary  to  direct  at- 
tmtion,  are  merely  in  aid  of  the  common 
law,  which  authonses  proceedings,  not  only 
by  magistrates,  sheriffs,  peace  officers,  con- 
stables, and  others,  but  by  private  persons 
ibr  restraining  and  suppnessm^  riots.  *  Ma- 
gistrates are,  of  course,  peculiariy  required 
and  expected  to  restrain  riots  and  take  the 
rioters  into  custody,  and  ibr  this  purpose 
they  may  call  npon  any  or  all  of  the  Qoeen's 
sabjects  to  assist  them,  which  they  are 
bound  to  do  npon  reasonable  warning. 
The  duties  of  private  persons,  as  well  as  of 
pnblic  officers,  in  cases  of  this  nature,  are 
stated  with,  so  much  ability  and  precision 
by  the  late  learned  Chief  Justice  lindid,  in 
his  address  to  the  Bristol  grand  jury,  after 
the  riots  of  1831,  that  we  make  no  apology 
for  publishing  the  following  extract,  which 
cantains  an  Munirable  summary  of  the  law 
on  this  subject : — 

"  By  the  common  law  every  private  person 
msLV  lawfully  endeavour,  of  his  own  auttiority, 
ana  without  any  warrant  or  sanction  of  the  ma- 
gistrate, to  suppress  a  rioi,  by  every  means  in 
hia  ^wer.    tie  may  disperee,  or  assist  in  dia^ 
panHOg,  those  who  are  assembled ;  he  may  stay 
those  who  are  engaged  in  it  from  executing 
their  purpose,  he  may  stop  and  prevent  others 
whom  he  shall  see  coming  up,  from  joining  the 
rest ;  and  not  onlv  has  he  the  authority,  but  it 
is  his  bounden  duty  as  a  good  subject  of  the 
long,  to  perfonn  this  to  the  utmost  of  his 
sMity.    If  the  riot  be  general  and  dangerous, 
he  mav  arm  himself  against  the  evil  doers  to 
keep  the  peace.  It  would  undoubteAy  be  more 
I>rudent  to  attend  and  be  assistant  to  the  jus- 
ticeSk  sheriff,  or  other  ministers  of  the  king  in 
doinf(  this,  for  the  presence  and  authority  of  the 
m^istrate  would  restrain  the  proceeding  to 
Slum  extremities  until  the  danger  were  suffi- 
dendy  immediate,  or  until  some  felony  was 
Mther  committed  ^r  could  not  be  prevented 
wilimut  recourse  to  arms ;  and  at  all  events  te 
aasietance  pven  by  men  who  act  in  subordi- 
nation and  concert  with  the  civil  augistnUc; 
vrill  be  more  effectual  to  attain  the  object  pro- 
posed than  any  efforts,  however  well  intended, 
of  separate  and  disunited  individuals.    But  if 
the  occasion  demands  immediate  action,  and 
no  opportunity  is  given  for  procuring  the  ad- 
viea  <]r  sanction  of  the  magiattate,  it  is  €be  duty 
of  every  subject  to  act  for  himself  aad  upon 
his «wii  TOsponsibilky,  m  aupprsssiag  a  ctotons, 
and  tumultuous  assembly ;  and  he  may  ba  as- 
sured that  whatever  is  honestly  done  by  him  in 
the  execution  of  that  o^ect  will  be  sunported 
and  justified  by  the  common  law.    Ihelaw  ac- 
knowledges no  distinction  m  tloB  respect  be- 
tween the  soldier  and  the  faivale  mmvidmd. 
TheaoUieriB  alfflaeicbea,  lytnR  mder  the 


same  oUigaCmn,  and  iasesttd  wiA  the  wmfi 
authority  to  preaervs  the  peace  of  the  Idag  ift 
any  othM'  subject.  If  the  one  is  boand  to  a^ 
tend  the  call  of  the  civil  mwistrate,  so  it  the 
other;  if  the  one  may  intetftre f or  tbat  par- 
pose  when  the  occasion  demands  it,  wiihoatllie 
requisition  of  the  nsagistrete,  so  may  the  othar 
too ;  if  the  one  may  employ  aims  for  that  po^ 
pose,  when  anns  are  neoessaiyithe  soldier  oi^ 
do  the  same.  Undoubtedly  the  ssbm  eierdtt 
of  discretion  which  requires  the  private  subject 
to  act  in  subordination  to  and  in  aid  of  the  ma- 
gistrate rather  than  upon  lus  own  autboiitf, 
before  recourse  is  had  to  arms,  ouja;ht  to  ope- 
rate in  a  stronger  degree  with  a  miHtaiy  force. 
But  where  the  danger  is  pres^ng  and  imnwfi- 
ate,  where  a  felony  haa  actually  been  owamiUwi, 
or  cannot  otherwise  be  prevented,  and  iromtiw 
circumstances  of  the  case  no  oppoctaaity  is 
offered  of  obtaining  a  requisition  from  tite 
proper  authorities,  the  military  sal^ects  of  the 
king  not  only  may,  but  are  bound  to  do  tbdr 
utmost  of  their  own  authority,  to  preveDt  the 
perpetration  of  outrage,  to  put  down  Ti(A  nd 
tumult,  and  to  preserve  the  lives  and  property 
of  the  people.  Still  farther,  bjr  tlie  coomoD 
law  not  only  is  each  private  aubjeet  boaad  to 
exert  himself  to  the  utmost,  but  encysbmff» 
constable,  and  other  peace  officer,  is  aUedu|Km 
to  do  all  that  in  them  lies  for  the  sappressttn 
of  riot,  and  each  has  authority  to  command  all 
other  subjects  of  the  king  to  assist  them  in  tbalt 
undertaking.  By  an  eany  statute,  (13  H.  4,  c. 
7,)  smy  two  justices,  with  the  sheriff  er  vtudn- 
sfaeriff'^of  Uie  county,  may  ooose  with  the  power 
of  the  county,  if  need  he,  to  arrest  any  noters, 
and  shall  arreat  them  $  and  they  have  pewerto 
record  that  which  they  see  done  in  their  pre- 
sence against  the  law ;  by  which  record  tbe 
offenders  shall  be  convicted,  and  may  after- 
wards be  brought  to  punishment ;  and  here  I 
must  distinctly  observe,  that  it  is  not  left  to  the 
choice  or  will  of  the  subject,  as  seme  haTee^ 
roneously  supposed,  to  attend  or  not  to  the  caB 
of  ^be  ma^strate,  as  dtfsy  think  proper,  but 
every  man  is  bound,  when  called  upoo,  uadcr 
pain  of  fine  and  impriaonmeat,  to  yield  a  nadj 
and  implicit  obedience  to  the  call  of  the  magii- 
trate,  and  to  do  his  utmost  in  assisting  him  to 
suppress  any  tumultuous  assembly." 


PROCEEDINGS  FOR  THE   KEPIAL 
OF  THE  CERTIFICATE  DUTY. 


l^E  continue  trar  report  of  die  measoKS 
adopted  for  effecting  a  Temission  of  this 
impost. 

The  petitiona  ibr  aholishina:   the  tix, 
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lot  petitions  lor  anousnina;  tne  w» 
which  at  first  came  from  a  amaU  number  of 
placea.  with  few  aignatures,  have  been  fol- 
lowed by  remonstnuiceB  fWym  Imger  disti^ 
and  greater  numbera.  Bodi  in  town  and 
oountiy  the  memben  of  the  UNiftaaioB  iMii 
to  be  effsotsaqytfooMd.  Tkt  ataiaamt 
iaaoed  by  the  Inoorpofated  Law  Socaei;f  >■• 
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fbrniBlied  the  Ak^  and  detaik  sei}iiisite  to 
be  tntroduoedinto  tlie  petittont,  aad  forctUy 
explains  to  the  numerous  members  to  whom 
the  petitions  have  been  sent  the  hardship 
and  injustice  of  the  tax. 

An  important  step  has  been  taken  in  con- 
yeiuDg  a  general  meeting  of  the  attorneys 
aad  aoHoitors  of  London,  for  Wednesday 
next,  the  22nd  inst.,  at  one  o  clock  pne- 
cisely,  in  the  Hidl  of  the  Inoorporated  Law 
Society.  But  very  few  occasions  hare  arisen 
to  indnoe  that  busy  class  of  men  to  congre- 
gate together.  We  recollect  only  three  in- 
stances :  one  in  the  year  1830,  when  Lord 
Brougham  introduced  his  sweeping  plans  of 
law  reform ;  another  on  the  extraordinary 
priviieee  claimed  by  the  House  of  Commons 
of  ten£ng  sheriffs  and  attorneys  to  priaon 
who  rentured  to  discharge  their  duty  to  the 
courts  and  the  suitors ;  and  lastly,  the  pro- 
posed removal  of  the  courts  from  West- 
miaster  to  the  vicinity  of  the  Inns  of  Courts 

The  present  is  undoubtedly  a  fit  subject 
on  wUch  to  take  the  sense  of  the  profession, 
and  to  jtfard  its  members  aa  opportunity  to 
express  their  opinions.  We  bear  that,  al- 
though every  one  protests  against  the  in- 
justice of  the  tax,  there  are  some  (whose 
judgment  deserves  respectful  consideration) 
who  Ho^aiL  it  impolitic  to  call  for  a  repeaL 
Th^  maintain  that  the  certificate  duty 
ttDQS  to  uphold  the  respectability  of  the 
pFo£»aion.  They  decline  to  go  akmg  with 
the  present  movement  on  the  ground  that 
this  axmnal  money-qualification  operates  as 
a  restraint  upon  the  disreputable  class  of 
practitioners. 

Nowr  the  fact  is  well  known,  that  in  many 
instances,  attorneys  practising  in  an  inferior 
kind  of  business  receive  emc^uments  from 
other  autborneys  who  aire  unable  to  take  out 
their  certificates,  and  wiho  act  in  the  name 
of  such  certificated  attorneys,  contrary  to 
the  provisions  of  the  statutes,  and  by  such 
means  not  only  evade  the  payment  of  the 
duty,  but  commit  many  acts  of  malpractice 
and  oppression  on  the  poor  suitors  of  the 
oaartfi.  So  Cu*,  theieme,  from  the  annual 
tax  braag  a  safegnavd  to  the  public,  it  hat' 
mshea  a  temptation  to  the  wrong-doer,  and 
affords  a  pretext  for  irreguiar  practice.  It 
would  be  much  better  to  let  every  one,  who 
is  actoally  on  the  Boll,  practise  in  his  own 
name,  in  onder  that  he  xaay  come  under  the 
diroet  gngnjaaace  «f  the  oourts^  Thevehave 
been  •everal  cases  at  the  Central  CrksMMi 
Court,  in  which  it  was  manifest  that  this 
shfuaefel  eipasion  of  liie  hm  h  carried  on  to 
a  dangercms  extent. 

The  tme  pnrtec&ni  to  fbe  puUCc  consults 
in  the  enactments  whifeh  enforce  a  proper 


1^  aducatioD  aiader  the  supanriMon  of  the. 
ladges,  ASfisted,  at  they  are,  by  the  seFsral 
law  aocjetias.  The  stamp  duty  on  the  ar^ 
ticle8,-<*die  premiwn  to  the  at(;onaey,'-4]|« 
expense  of  mnotenaoee  and  edueataoA,*-* 
the  examination  bto  the  oapacity»«— and  th# 
publicity  of  the  names  of  persona  seekii^  to 
be  adapted  r-^these  are  the  best  checkf^ 
and  if  more  be  needed^  let  the  restraint  piv» 
oeed  in  the  same  direction, — let  a  higher 
staadard  of  eeneral  and  legal  attainm^oto 
be  established,  and  tli^  investigation  into 
professional  character  and  conduct  be  man9 
strictly  pursued. 

In  considering  the  subject  at  the  eoauing 
meeting  the  interests  of  the  larger  pirt  ^ 
the  profession  will,  no  doubt,  be  duly 
weighed.  The  tax  presses  with  extfeme 
severity  on  young  men  struggling  in  the 
outset  of  their  career  with  great  difficulties 
in  their  way  s  many  of  whom  are  poasesaad 
of  small  incomes,  which  they  seek  to  in- 
crease by  professional  business,  and  to  whPMi 
even  a  hundf ed  a  year  js  of  great  import^* 
aoee.  To  su^  persons  the  tax  of  9/*  <ir 
I2i.  is  an  enormous  grievance.  It  sb9u)d 
be  recollected  also  tb^t  the  disbursements 
of  proiessi<HiaI  men  are  already  very  burd^'- 
some.  They  have  to  sustain^  not  only  the 
unavoidable  expenses  of  a  respectable  po- 
sition, hut  are  called  u^u  to  defray  large 
fees  of  the  Court  and  offioers,  which  osBr 
stitute  a  direct  tax  upon  the  administiaition 
of  justice ;-— they  have  also  to  make  heajrf 
advances  for  Stamp  duties,  fees  to  Counsel 
and  expenses  of  Witnesses, — the  repayment 
of  which  is  long  delayed  and  often  altogether 
lost. 

It  is  assumed  by  one  of  our  caatempo^ 
raries,  (but  who  acknowledges  he  is  not  weU 
mfbaoed  on  the  subject,)  that  the  pro- 
moters of  tflw  s^eal,  offer  no  altenaathFe  to 
the  Chancellor  of  the  Exchequer.  This  is 
not  so.  They  say  in  tlieir  statement  in 
support  of  the  repeal  of  the  tax,  that 

"  If  a  tax  on  the  talent  and  induBtiy  of  indi-' 
viduals  engaged  in  a  lawful  calHng  be  at  lAl 
expedient,  it  ought  io  be  levied  not  only  on  fhe 
three  learned  'profeesians,  but  on  all  merchant^ 
bankers,  maaafaoturerB,  traders,  and  othecs. 

"A  vsaalEL  tax  oa  each  would  reinoTe  the 
gnevanoe  compiaiAed  of,  and  at  the  same  ttEoe 
prodace  fer  more  than  the  amount  now  ievied 
unjustly  upon  attorneys  and  solicitors.^ 

It  may  be  tme  that  the  Chancellor  of  the 
Exchequer  will  not  ventnre  to  attam|xt  the 
imposition  of  a  poll-tax  on  aU  pMMMsisMi 
aind  tnie%  incbiiwg  those  iainentid 
bsdies  the  hanuta*,  the  dnfj,  aad  Ihp 
seaperaldMses  <]f  tnelieal  anen^  %«t  iWs 
oniy  Aowsmoie  atrikki^lythe  injosfice  of 


tf 6'       Notet  on  Bqmhf.-^Fbrymjf  ^ 

iir  tfie  Appendhc  to  the  26*  Itopei*  on  FtibHr 
Astlticnn.  No.  480,  p.  252. 

The  following  is  a  List  of  the  members  who 
have  presented  petitions : 


&r  Thomas  Ackland. 
Mr.  Adderley. 
Col.  Anson. 
Mr.  Bailey. 
Mr.  Bankes. 
Mr.  Barkly. 
Mr.  Benbow. 
Captain  Boldero. 
Dr.  Bowring. 
Viscount  Brackley. 
Mr.  Bremridge. 
Sir  J.  Y.  Buller. 
Mr.  Cabbell. 
Mr.  Christopher.. 
Mr.  Cbbden. 
Mr.  Cockbum. 
Mr.  Divett. 
Mr.  O.  Dhncombe. 
Mr.  Greenall. 
Mr.  Greene. 
Mr.  Headland. 
Mr.  Heathcote. 
Mr.  Hodges. 


Sir  Alex.  Hood. 

Mr.  Jackson. 

Mr.  Keppel. 

Mr.  Littleton. 

Mr.  Locke. 

Mr.  Mackinnon. 

Co].  Matheson. 

Mr.  Miles. 

Mr.  Moffatt. 

Mr.  Moody. 

Mr.  Roundell  Palmer. 

Mr.  Patten. 

Col.  Powell. 

Mr.  Campbell  Renton. 

Mr.  Sandars. 

Mr.  K.  Seymer. 

Mr.  J.  G.  Smyth. 

Mr.  Stanley. 

Sir.  F.  Thesiger. 

Mr.  Thicknesse. 

Col.  Thompson. 

Mr.  Ward. 


to  Bi'— «y  Name  on  a  BiB.1 

By  the  17<Jh  seetion^  judgment  dfebtt  einy 
interest  at  4  per  eent« 

A  decree  or  order  for  the  paymnit  of 
costs  is  now,  therefore,  entitled  to  much 
more  consideration  than  formerly,  and  if 
there  were  no  mode  of  obtaining  satisfaction 
of  these  quasi  judgments  than  by  resort  to 
a  bill  of  revivor,  we  take  it  the  court  will 
feel  bound  to  alter  the  role  an  which  it  has 
hitherto  acted. 


NOTES  ON  EQUITY. 

REvi\T>R  OP  srrr  for  costs. 

In  the  case  of  Andrews  v.  Lockwood, 
which  was  first  reported  in  15  Simons,  153, 
the  Lord  Chancellor,  it  appears,  in  Michaelr 
mas  Term  last,  rerersed  the  order  on  the 
ground  that  the  allegation  as  to  the  delivery 
up  of  the  documents  ought  not  to  have  been 
inserted  in  the  plea.* 

But  his  lordship  did  not  express  any 
opinion,  whether  the  rule  that  there  shall 
be  no  revivor  for  tneiSy  ought  to  be  altered, 
in  consequence  o#  dteerees  of  courts  of  equity 
having,  under  1  &  2  Vict.  c.  110,  the  same 
effects  as  judgments  at  law. 

The  point  adverted  to  by  the  reporter  of 
the  alteration  of  the  law  by  the  Abolition  of 
Arrest  Act,  is  a  very  important  one.  The 
legislature,  ob  taiung  away  the  power  of  im* 
prisonmem;  fov  debt,  gave  in  retum  lai|;e 
remedies  e^rer  the  property  of  debtors. 
Amongst  other  enactments,  as  above  ob^ 
served,  d'ecrees  and  orders  in  equity,  or  at 
law,  or  in  bankruptcy,  for  payment  of  money, 
are,  by  the  I8th  section,  to  have  the  eiSect 
of  judgmente;  and^  by  the  19th  seetion,  if 
registered  wUk  the  senior  Maetes  o^  the 
Comraoft  ^boBy  sndi  decrees  aiul  «idbas,  as 
well  as  judgment^  will  afFeet  rmk  estatet« 

■  Andrews  v.  Loekwoody  15  Sim.  395.  The 
rspoites  states^  he  waa  voiCTtoed  t&at  the  fe- 
tmaltook  plaoe  o»  tbe  growid  aftove  ifated. 


FORGERY  BY  ADDING  FALSE  AD- 
DRESS  TO  DRAWER'S  NAME  ON 
A  BILL. 

Alexander  Blentcinsop  was  tried  at 
the  last  winter  assizes  for  York,  before 
Mr.  Justice  Coleridge,  upon  an  indictment 
charging  him  with  forging  and  uttering  a 
bill  of  Exchange.  The  bUl  was  in  the  fol- 
lowing form : — 

"  Leeds,  October  22,.  1847.  148/.  Is.  9d. 
Three  months  after  date,  pay  to  mjscif  or 
order,  the  sum  of  1481.  7*.  9d,,  ndue  re- 
ceived." Signed,  "  Alexander  Blenldnwp. 
Addressed,  "To  Mr.  William  Wlkingon, 
HaUfax.  Payable  London."  Thebiflwas 
accepted  in  the  name  of  "  William  Wilkm- 
son,"  and  over  the  acceptance  vere  the 
words,  "  Payable  at  Smiths,  Payne,  &  Co.'s, 
Bankers,  London." 

It  appeared  that  the  prisoner  had  in  his 
employment  a  person  named  '^  William 
Wilkkison,"  a  labouring  manv  without  any 
property  beyond  hia  daily  wages,  and  that 
the  prisoner  had  induced  this  pefsoa  to 
write  his  own  name  aetoas  the  bffl  before  rt 
was  filled  up.  This  WiHiam  Wilkinson  m 
never  lived  at  Halifex,  but  it  was  shoira 
there  was  a  person  named  William  Wilkin- 
son, residing  at  Halifax,  and  that  the  pn- 
soner  intended  to  have  it  believed  the  draw- 
ing was  on  Mr.  William  Wilkinson  ot 
Bali(kx.  Under  these  eircumatanoej,  the 
prisoner  waa  convicted  ef  flwgery,  bat  the 
learned  judge  deemed  it  proper  to  rcsmc 
a  case  for  the  opinion  of  the  judges,  ^to 
whom  the  question  was  argued  in  mwry 
Term  hist.*^ 

On  the  part  of  the  prisoner,  it  was  sub- 
mitted, in  the  fiwt  place,  there  was  no 
forgery  of  the  acceptance  generally,  for  it 
the  time  the  Bwne  Wffliaan  Wilkiaswi  was 
Written  by  the-priaonef's  sewant  tberewis 
too  biH'  in  existence-.    Neitfier  was  th»  a 

^« 

tion. 


QO  DW  m  enscence-.  i^eiraer  wm  *««- 
forgery  of  the  acceptance  by  way  of  atter^ 
kion,  aa  the  addition  of  tbe  drawee's  name 
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does  Bot  aker  (ihe  teeeptnee,  ftr  ih  ioTttfs 
na  portion  of  it.  AH  that  was  doae,  it  was 
said,  was  to  substitute  "Halifax**  for 
"  Leeds  "  in  the  descriptioB  of  the  drawer, 
aad  it  did  not  appe«r  whe^r,  by  so  doing, 
a  person  of  more  or  less  snbstanee  than  the 
acceptor  was  designated. 

Mr.  Baron  Alderman  asked,  if  a  poor 
person  named  Thomas  Omtts  accepted  a 
bill  of  exchange,  and  the  word  "  Banker  "* 
was  afterwards  fraudulently  added,  it  would 
not  amount  to  a  forgery  f  The  prisoner's 
counsel  thought  it  would  not,  upon  the 
autfaonty  of  The  Kmg  v.  CauitsJ* 

The  judges^  however,  without  calling 
opoB  the  counsel  for  die  Crown,  held  the 
conyiction  to  be  right. 

HEALTH  OF  TOWNS  BILL. 

As  this  bill  is  designed  to  place  all  the 
parochial  and  other  local  boards  of  the  king- 
dom under  the  superintendence  of  a  govern- 
ment commission,  we  deem  it  our  duty  to 
call  the  attention  of  our  readers  to  the  pix)- 
Tinf»s  by  which  the  object  will  be  effectied, 
in  order  diat  as  weE  the  proper  interests  of 
the  prefeesioo,  as  the  good  of  the  public, 
may  at  least  be  taken  into  consideration. 

The  evils  which  the  bill  seeks  to  remedy 
aane  truly  stupendous.  It  appears,  upon  the 
lowest  computation,  that  there  are  30,000 
Bves  annudly  lost  in  England  and  Wales 
which,  might  be  saved.  The  cases  of  sick- 
ness which  due  attention  to  the  means  of 
seeming  health  wonld  prevent^  are  probably 
more  than  half  a  miUioii ;  and  the  amraal 
expense  and  loss  to  the  public  by  these  cases 
of  sickness  and  death  is  estimated  at  six  or 
seven  millions  sterling, — enough  to  pay  the 
income  lax  of  the  whole  eoontry ! 

Such  being  the  ma^tude  of  the  evil,  we 
have  then  to  see  how  it  ispr^Nwed  to  efibct 
a  remedy. 

There  is  to  be  a  general  and  central 
board  of  health,  consisting  of  five  members, 
4^  vrhom  two  will  be  paid*  and  will  be  pre- 
sided over  by  a  responsiUe  member  of  the 
eawcvdve  gDvemmeat. 

The  PUBLIC  HEALTH  beiAg  the  mtti  aad 
object  to  b^  attained^  the  means  are  as 
follow  :— 

*•  1.  An  anCmiled  soprfy  of  pure  water  to 
every  fioose  at  a  very  sm^  rate.  2.  A  ffenenH 
and  effective  system  of  wnrtngt  and  <biimage 
m  aD  bonsea,  streets^  and  courts.  3.  The  re- 
moval  of  nuisdnces,  as  slai^ter-hottBes,  &e., 
fiEom  crowded  neighbourhoods.    4.  Tim  erec- 

^  Rubs,  k  Ry.  43r. 
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^9m  ef;  «BSW  vMaMma  wInAii  lot  the  wodt- 
•iog«elft0sea»  5v  Tha  vaail«tie»  oC  iroskahops^ 
schoolfi^  and  public  buildings..  6«  The  esta- 
blishment of  baths*,  washrhouacs,  andbathinfc* 
places.  7.  The  formation  oC  gymnasia  and  ex- 
ercise-grounds for  all  classes.'* 

We  have:  looked  mA  some  aanet^to  Iher 
details  of  the  measure,  lest  they  might  in-* 
terfere  too  much  with  the  local  government, 
which,  we  think,  ought  to  be  preserved. 
We  filsd  that  the  local  administrative  bodies 
will  have  the  fblbwing  duties  confided  to 
them : — 


'TohoU 


for  trantaelion  of  ban^ 


To  appoint  a  surveyor ; 

To  appoint  an  inspector  c^  nuisances ; 

To  prociue  a  map  of  their  district; 

To  make  puhfie  sewers; 

To  substitute  sufficient  sewers  in  case  old 
ones  be  discontinued ; 

To  require  owaer^  or  oeeupiers,  to  provide 
house-drains ; 

To  cleanse  and  water  streets ; 

To  appoint  or  contract  with  scavengers; 

To  cleanse,  cover,  or  fill  up  offS^nsive  ditches; 

To  keep  a  register  of  slaughter-houses  ; 

To  provide  a  sufficient  supply  of  water  (or 
drainags,  public  or  private,  and  for  domestic 
use." 

The  following  powers  will  also  be  con- 
fided to  the  lo^  boards;^- 

"To  enlarge,  lessen,  alter,  arch-  over,  and 


trnpieve  sewers; 
To  rera 


remake  or  alter  unautfaeriaed  sewers; 

To  make  house-  d<ains>  upon  detelt  of  owner 
and  occupier ; 

To  require  that  new  buildings  be  altered^  Sic^ 
in  case  of  building  upon  improper  levels  ; 

To  alter  drains»  privies,  water-closets,  and 
cess-pools,  built  contrary  to  the  act ; 

To  make  byi^lawa  with  respeet  t»  the  re- 
moval of  ffith>  and  omptyinfl  of  privies,  &c. 

To  whitewash  and  puril)r  nouses  after  notice; 

To  require  that  cevtun  fnmaoee  be  made  l» 
consume  their  own  smoke; 

To  provide  buildings  to  beusedasdaoghtov^ 


To  make  bf^Jaws  wiA  respect  te  the  liee«»»' 
ing,  &ei  of  StamghSn^heusee; 

To  iiitpeet  slM^ter^hooses  and  pkees  used 
for  the  sale  of  meat ; 

To  alter  pubhe  builiBngs  hnpreperly  built 
indi  respect  te  mrtdatieia; 

To  inspect  lodging-houses; 

To  pave  siMete,  &e. 

To  provide  places  for  public  i 

To  purchase  and  maimlM 

We  shaft  now  pfoeeed  le  give  a»  aaalysis 
ef  the  bill,  and  wiH  tako  an  uab^  oupor- 
tumty  of  adverliBg^  to  such  parts  er  At 

i  measure  as  may  be  interestmg  to  bur 
readers,  or  with  whicb>  as  practiw  liwyers^ 
they  ought  to  be  acquainted. 
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lUBkrffbmuBitt: 


We  observe  that  Lord  Morpeth  expressed 
much  satisfiictioD  at  the  result  of  the  labour 
bestowed  upon  the  bill  by  the  Attorney- 
General,  with  the  able  assistance  which  he 
had  procured.  It  is  evident^  indeed*  that 
much  praiseworthy  care  has  been  applied  in 
conaiderinff  the  complicated  provisions  con- 
tained in  Uie  bill. 

The  bill  recites^  that  further  and  more  ef- 
fectual provisiont  ought  to  be  made  for  im- 
proving the  sanitary  condition  of  towns  and 
populous  placet  in  England  and  Wales,  and 
that  the  supply  of  water  to  such  towns  and 
places,  and  the  sewerage,  drainage,  and  paving 
thereof,  should,  as  far  as  practicable,  be  placed 
under  one  and  the  same  local  management  and 
control,  subject  to  such  general  supervision  as 
is  hereinafter  provided,  i 

1.  The  act  may  be  applied,  by  order  in 
council,  to  any  part  of  England  ana  Wales. 

2.  Interpretation  of  terms. 

3.  Act  to  be  applied,  &c.  by  orders  in  council. 

General  Board  of  Health, 

4.  General  board  of  health  to  be  constituted. 

5.  Office,  oflScers,  servants,  and  seal  of  die 
general  board  of  health. 

6.  Superintending  inspectors. 

7.  Salaries  and  expenses  of  the  general 
board  of  health,  superintending  inspectors,  &c 

Preliminary  inquiry, 

8.  Upon  petition  of  a  certain  number  of 
householders,  superintending  inspector  to  make 

.  local  inquiry. 

9.  Notice  of  inquiry,  report  and  publication 
thereof:  further  inqmry,  &c. 

Application  of  the  Act, 

10.  Application  of  the  act  upon  report  of  the 
general  ooard  of  health :  costs  of  preliminary 
mquiry,  &c. 

Local  Boards  of  Health. 

11.  Selection  of  local  boards  of  health  by 
town  councils :  and  6  W.  4,  c.  76 :  selection  of 
part  of  local  board  by  town  councils,  and  part 
oy  owners  and  ratepayers.    5  &  6  W.  4.  c.  76. 

12.  Election  of  members  of  local  board  by 
owners  and  ratepayers. 

13.  Number  of  members  of  each  local  board 
re-election,  &c. :  in  case  of  vacancies,  remain- 
ing members  may  act :  persons  elected  and  se- 
lected to  serve  in  respect  of  one  title  only. 

14.  Qualification  of  elected  members. 

15.  Declaration  to  be  made  by  elected  mem* 
hers  of  local  board :  false  declaration  a  misde- 
meanor. 

16.  Neglect  to  make  declaration  or  to  act 
for  six  months. 

17.  Disqualifications. 
Election  of  Local  Boards  of  Health. 

18.  Qualification  of  electors  and  scale  of 
voting.    4  &  6  W.  4,  c.  76,  s.  40.    Proviso 

19. .  Defects  in  election,  &c.  not  to  invalidate 
proceedings. 

20.  Expenses  of  elections  to  be  defirayed  out 
of  genersl  district  rate.  . 


21.  Local  board  of  heakh  in  Oxford  ind 
Cambridge,  &c.  62  Geo.  3,  c  IxxiL;  34  Geo. 
3,  c.  civ. 

Meetings,  ^e,  of  Local  Boards. 

22.  Meetings ;  regulation  of  business,  &c. 

23.  Offices,  and  seal  of  local  board. 
Local  Ojfieers, 

24.  Surveyor,  inspector  of  nuisances,  derk, 
treasurer,  &c.  Proviso  for  appointment  of  derk* 
and  treasurer  in  corporate  oistricts,  &c. ;  and, 
in*  other  districts,  for  appointment  of  offictn 
whose  offices  may  be  abolished ;  same  penon 
may  be  surveyor  and  inspector  of  nuisances, 
but  not  clerk  and  treasurer. 

25.  Penalty  upon  officers,  &c.  interested  in 
contracts,  or  taking  fees  improperly. 

26.  Officers,  &c.  entrusted  with  mooer  to 
p^ve  security,  and  account :  summary  proceed- 
mgs  in  case  of  failing  to  account,  &c. 

District  Maps,  ^e, 

27.  Bench  marks:  district  map,  showing 
under-ground  works,  levels,  &c. 

Main  Sewers  and  Drains. 

28.  Sewers,  &c.  vested  in  local  board. 
29*  Making,  alteration,  and  discoatiouance 

of  sewers,  &c. 

30.  Cleansing  and  emptjring  sewers,  &c. 

31.  Penalty  for  making  unauthorised  sewers, 
&c.  building  over  sewers  and  under  streets. 

32.  Use  of  sewers,  &c.  by  persons  beyond 
district. 

House  Drains,  Primes,  ^. 

33.  No  new  house  to  be  built  without  draini : 
all  houses  to  be  properly  drained. 

34.  Privies,  &c.  in  case  of  new  hooies :  all 
houses  to  be  provided  with  privie8. 

35.  Notice  of  building  and  re>building  with 
respect  to  drains,  privies,  &c. 

36.  Local  board  to  provide  that  drains, 
privies,  &c.,  do  not  become  a  nuisance. 

Surface  Cleansing,  ^c. 

37.  Cleansing  of  streets,  removal  of  dust, 
&c. 

38.  Places  for  deposit  of  dust,  soil,  &c 

39.  Offensive  ditches,  drains,  &c  to  be 
cleansed  or  covered. 

40.  Penalties  for  allowing  waste  wato*  to  re- 
main in  cellars,  and  for  aUowing  privies,  &c. 
to  overflow :  removal  of  filth  on  certificate  of 
inspector  of  nuisances. 

41.  Houses  to  be  purified  on  certificate  of 
inspector  of  nuisances. 

42.  Fire-places  and  factories  to  consone 
their  own  smoke. 

Slatighter'houses,  4^c. 

43.  Slaughter-houses  to  be  licensed. 

44.  Local  board  may  provide  slaughter- 
bouses  :  and  to  make  bye-laws  with  respect  to 
slaughter-houses  in  general. 

45.  Inspection  of  places  used  for  ssle  of 
butcher's  meat,  &c. 


.  The  appoiiitment  of  the  derk,  who  ought 
to  be  an  attorney,  will  remain  with  the  locsl 
board. 
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46.  Offennve  tndM  newly  estebliihed  to  be 
subject  to  regulation  of  genenl  board  of  bealth. 

47.  Act  not  to  affect  preient  law  as  to  nuis- 
ances. 

Ventilation  qf  Public  Buildings, 

48.  Ventilation  of  public  buildings  to  be 
approved  by  general  board  of  health. 

Lodffing-houses  and  Underground-rooms. 

49.  Public  lodging-houses  to  be  registered. 

50.  No  cellars  to  be  let  as  dwellings  except 
under  certain  conditions  :  notice  of  enactments 
to  be  given. 

51.  Management  of  streets  vested  in  local 
board. 

52.  Certain  streets  and  highways  to  be 
deemed  such,  and  repaired  by  local  board. 

53.  Power  to  reqmre  gas  and  water-pipes  to 
be  moved. 

54.  Notice  before  laying  out  new  streets : 
levels  to  bfi  fixed. 

55.  Width  of  new  streets. 

56.  Houses  may  be  set  forward  in  order  to 
improve  line  of  fronts :  Local  board  may  pur- 
chase premises  in  order  to  improve  streets. 

Public  Pleasure-grounds, 

57.  Local  board  may  provide  places  of  pub- 
lic recreation. 

Supplg  of  Water, 

58.  Local  board  to  provide  sufficient  supplies 
of  water,  and  mav  erect  waterworks,  &c. :  but 
to  contract  in  tlie  first  instance  with  water 
companies  willing  to  supply  their  district ;  and 
not  to  lay  down  water  m  streets  already  sup- 
plied, &c. 

59.  Compulsory  supply  of  water  in  certain 


60.  Pipes  laid  down  by  local  board  to  tie 
kept  constantly  under  pressure. 

61.  No  new  house  to  be  occupied  until  pro- 
vided with  means  of  supplying  water  for  do- 
mestic use,  drainage,  &c. :  and  all  houses  to  be 
properly  supplied  with  water  for  all  such  pur- 
poses. 

62 .  Water  for  trading  or  manufacturing  pur- 
poses. 

63.  Maintenance  and  construction  of  public 
cisterns  for  gratuitous  use. 

64.  Penalty  for  injuring  waterworks,  divert- 
ing streams  or  wasting  water. 

65.  Fouling  water  in  general :  by  gas-works, 
&c. 

Reception  Houses  for  the  Dead. 

66.  Premises  for  the  reception  of  the  dead 
previoualy  to  interment. 

67*  Depths  of  soil  above  coffins,  &c. 
68.  Burial-gTounds,  &c.  dangerous  to  health. 
69*  Interments  within  churches  or  burial 
pounds  newly  erected  or  formed. 
Purchase,  Sfc.  of  Lands. 

70.  Local  board  may  purchase  lands,  &c. 
8  Vict.  c.  19. 

Contracts. 

71.  Contracts  by  local  board :  composition 
for  penalties  in  respect  of  breach  of  contracts : 
estimates  before  commencing  woiks :  contracts 
atbove  the  value  of  TOOL 

72.  Special  district  rate. 


73.  District  fund  account :  general  district 
rate. 

74.  Property  assessable  to  district  rates.  6 
&7Will.4,  c.  96. 

75.  Rates  may  be  prospective  or  retrospec- 
tive :  assessment  to  district  rates  in  case  of  un- 
occupied premises :  apportionment  of  rates  be- 
tween, outeoing  and  incoming  tenants,  See. : 
parts  of  dnlrict^may  be  separately  assessed.      ^ 

76.  Private  improvement  rates. 

77.  Water-rate. 

78.  Water-rate  payable  in  advance :  power 
to  stop  water  in  case  of  non-payment  of  rates. 

79.  Rates  not  to  exceed  a  certain  maximum. 

80.  Owners  to  be  rated  in  certain  cases. 

81.  Description  of  owner  in  rates  if  his  name 
be  not  known. 

82.  Rates  to  be  open  to  inspection. 

83.  Rates  may  be  amended. 

84.  Making  and  collection  of  rates,  &c. :  re- 
covery by  distress. 

85.  Form  of  distress  warrant :  penalty  upon 
constables  for  not  levying. 

86.  Evidence  of  rates. 

87.  Rates  may  be  mortgaged :  no  priority 
amongst  mortgagees. 

88.  Money  may  be  borrowed  at  low  rates 
of  interest  to  pay  off  securities  bearing  a  higher 
rate. 

89.  Form  of  mortgage:  register  of  mort- 
gages. 

90.  Transfer  of  mortgages :  register  of  trans- 
fers. 

91.  Interest  to  be  paid  half-yearly  :  mort- 
gage debts  to  be  paid  off  by  means  of  a  sinking 
fimd. 

92.  Receiver  may  be  appointed  in  certain 
cases. 

Bye-laws. 

93.  Bye-laws  of  local  board. 

94.  Powers  of  trustees  and  commissioners 
under  local  acts  to  cease  in  certain  cases ;  and 
their  local  acts  to  be  repealed,  except  in  so  fiir 
as  they  may  be  saved  by  order  in  council :  pre- 
vious proceedings  and  habilities  to  stand :  pro- 
perty, &c.  of  boards  abolished  transferrea  to 
local  boards  of  health. 

95.  Compensation  to  persons  whose  offices 
are  abolished  by  repeal  of  local  acts :  appeal  to 
the  treasury :  emoluments  received  under  this 
act  to  be  taken  into  consideration. 

96.  Local  board  to  be  surveyors  of  highways ; 
but  existing  surveyors  to  recover  rates  in  arrear. 
Compensation  to  existing  surveyors  for  loss  of 
emoluments,  &c. 

97.  Road  trustees  not  to  collect  toUs  within 
any  district  except  for  the  purpose  of  discharg* 
ing  existing  debts. 

98.  Existing  liabilities  to  make  sewers,  &c., 
not  to  be  discharged. 

Commission  of  Sewers. 

99.  Commission  of  sewers  may  be  directed 
to  local  board.    3  &  4  Will.  4,  c.  22. 

Genial  Superiniendence. 

100.  Superintending  inspectors  to  inquire 
into  management  of  l^al  boards  : 
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U)i.  Alwr,  iBtjrflMBBum  witnesMs,  call,  fbr 
plans,  rates,  &c. 

102.  Assist}  local  officers;  eraniae  books, 
&c.  of  local  boards. 

103.  Notice  of  certain  works  to  gpeneral  board 
of  health. 

104.  Gienerai  board  of  health  to  appoint  an 
auditor. 

.  106.  General  hoard  of  health  may  dioect  pro- 
secutions a^aiast  local  board,  &c.  for  breaches 
of  this  act.   • 

Arbitration. 

106.  Mode  of  referring  to  arbitration. 

107*  Deuth,  &c.  of  one  of  several  arbitrators; 
of  sinjjrle  arbitrator. 

10&.  Appointment  of  umpire  by  the  parties ; 
by  general  board  of  health.  Matters  referred 
to  be  determined  by  umpire  in  certain  cases. 

109.  Evidence  and  costs :  submission  may 
be  ma<le  rale  of  court. 

110.  Declaration  to  be  made  by  arbitrator 
and  umpire. 

Legal  ProceetXnffs, 

111.  Recovenr  of  damages,  &c. 

112.  Form  of  conviction . 

113.  Mode  of  proceeding  before  justices: 
distress  how  to  be  levied;  not  unlawful  for 
want  of  form. 

114.  Powers  vested  in  two  justices  where  to 
be  exercised  by  one :  justices,  though  members 
of  local  board,  mav  act. 

115.  Common  mformers  not  to  sue  without 
consent  of  Attorney-General :  proceedings  for 
penalties  to  be  taken  within  six  months :  appli- 
cation of  penalties. 

116.  Liability  to  penalty  not  to  relieve  from 
other  liabilities. 

117.  Appeal  to  quarter  sessions. 

118.  Power  of  sessions  upon  appeals  against 
rates. 

119*  No  rate  ov  psoceeding  to  bequasited 
far  want  of  form,  &c. 

laCK  Proceedings  in  the  Bame  of  the  clerk : 
mode  q£  describing  property  of  Ibcal  board : 
aeftbns,  &c.  not  to  abate:  ancwtian  not  to 
isaue  for  six  months :  clerk  to>  be  reimbursed* 

121.  Notice  of  action  :  linutalaon  of  afikioiis  i 
vmaae :  general  issue :  tender  of  ameiids,  &e« : 
money  may  be  painb  into,  court.    Securiftjr  for 


122.  Persona  aetang  Bfc  execntian  of  act  nat 
ta  be  personally  liable. 

Stiseelktneous. 

123.  Orders  in  council  may  be  amended  and 
districts  extended. 

124.  Entry  upon  lands  for  the  purposes  of 
this  act :  compensation. 

125.  False  evidence  punishable  as  pei}ury. 

126.  Penalty  for  obstructing  officers*  de&- 
cing  boards,  &c. ;  upon  occupiers  preventing 
execution  of  works:  ectoyiafa  to  disclose 
omer's  name. 

127.  Conaente  of  board  af  health,  aod  local 
body  to  be  in  wnting.. 

128.  Service  af  noticea  upon  local  board ; 
npoB  owners  and  ooanpapDa. 

129    ^  -       " 


ta  Eeelakutieal  Cewrte. 

sELEcmoNS  mmk  wiuwoii- 

DfiNCB. 

THE   NBW  MASTBa  IN   CHANCE&Y. 

Ta  the  Editor  of  the  L^al  Qbmnm^. 

Sir,— The  appmntment  o£  Mr,  Kindeisiey 
to  a  Mastership  ia  Chancery  cannot  fiul  to 
give  universal  satisfaction. 

To  a  person  of  his  (tisposition,  tHe  judicial 
chair  in  Southampton  Buildings  may  he  more 
congenial  than  an  equity  judgeship  ; — but  as 
he  is  capable  in  every  respect  of  filling  the 
highest  judicial  situation,  it  will  be  a  public 
loss  if  he  is  not  promoted  when  a  proper  open- 
ing occurs.. 

Having  had  frequent  opportunities,  from  a 
very  early  period  in  his  legsd  career  down  to  the 
present  time,  of  obser>'ing  him  both  in  cham- 
bers and  in  court,  I  can  bear  testimony  to  the 
rare  combination  which  he  possesses  of  all 
those  qualities  which  command  respect,  esteem, 
and  confidence. 

It  would,  I  feel  assured,  give  general  satis- 
faction, if  some  public  mark  of  the  high  re- 
gard entertained  for  him  bv  all  branches  of  the 
profession  were  called  forth  on  the  occasion  of 
his  quitting  the  bar,  to  which  he  has  so  long 
been  an  ornament. 


J.  E.  W. 


IAncol»'sIim,  lOtk  March,  1848. 


EEEOBM  OB.  ABOLITION  OF  TH£ 
ECCLESIASTICAL  COURTS. 

Vb.  Bouveris  has  given  notice  of  the  fol- 
lowing very  comprehensive  and  aweepiiig  mxh^ 
tion  in  the  Hoaiae  o£  Goounonar — 

<<  That  the  Eedesiastical  Courts  of  Engiand 
and  Wales  have  been  the  subject  of  several 
public  inquiries,  which  have  shown  them  to  be 
totaUiy  iacapablfr  of  fplfilliog  tba  impogtant  fna> 
tions  they  affect  to  exercise. 

That  these  courts  have  not  only  to  dedde 
questions  concerning  some  of  the  moat  impoit- 
aot  civil  rights  of  the  stthjectr  but  th^  eiaidfle 
a  enminBL  jarisdietioD,  pretandad  t»k\t  pro 
salute  aatnue^  which  touchea  his  property  and 
personal  liberty. 

"  That  the  law  they  adminiatec  urgieDtlj  re- 
quires amendmeBt. 

"That  Ifao  syatam  af  peocadhaa  m-  incoaa- 
peliMB  with  the  eflbetual  attainment  of  die  ends 
of  justice. 

"That  they  are  not  onfy  inefficient  but 
costly. 

"  That  thehr  contiayad  axiatence  is  injurious 
tatiM.  HihjfKt,  and  a  aeandal  ta  t^  jpidnal 
off  thee 


ORDBR  OP  THE  COURT 
CHANCERY. 


OF 


BASTBK  VACATION. 

Fridays  the  10th  day  of  March,,  in  the  11th 
year  of  the  reiga  of  her  Majesty  Queen 
Victoria,  1848. 

Whbrbas,  by  the  1st  Article  of  the  8tb  of 
the  General  Orders  of  this  Court  of  the  8th  day 
of  May,  1845,  it  is  provided  that  the  Easter 
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Fond,  air  snnui>  acoDont'  wlmeof  wti  of  tue 
charges  thtreon  is  made  to  pariiament  by  tho 
AecminlmtbGeiwnd  of  the  Hi^  Comft  of 
Chsmcery,  ashy  act  of  parliament' dinctad. 

"  That  the  fees  imposed  upon  tho  ssitorsi  of 
the  High  Court  of  Chanoery,  by  an  order  .em* 
powePM  by  the  said  first-mentioned,  act  to  pm- 
vide  for  such  salaniesand  othevcMaiges  created: 
under  tha  same  act,  are  in  many  instances  in. 
amount  nearly  diree  times  as  much*  as  the  old 
fees  previously  taken  on  the  same  account  for 


<'^^^-^Z'co^ra^r:M^r^J^l  the  s«».  ob^-bt,  ;•  anddu*  a«.ong  «eh  1«» 
days  as  the  Lord  ChanceUor  shaU  every  year  I  «  *«  ft>lloT«Migp«-  mUm^on  account  of  every 

soeciallv   direct.      And  wl,«rp.,  K«tPr"vLk    V"  "i  "'^^^  '"*^'  ^^  ^^^  ™'*  "" 

uuced  to  tkne  pounds. 


specially  direct.  And  whereas  Easter  week, 
or  a  period  equal  thereto  has  usually  been  ob- 
served as  a  vacation  in  the  several  offices  of  this 
Court.  And  whereas  Easter  week  will  in  the 
present  vear  fall  within  Easter  Term,  his  Lord- 
ship doth  order  that  the  Easter  Vacation  for 


"  lliat  by  an  order  of  the  House  of  Com^ 
mono,  made  in  die  present  session  of  parlia- 
ment, it  was  referred  to  a  select  committee  of 
the  house,  to  inquivs  into  and  report  to  the 
the  present  year  do  commence  on  Thursday,  the '  ^^^^^^  among  other  things^  on  the  tax^of 
30tk  dayo/Marok  instant,  and  termiJie  onf^'^^i^^j'^^^^^^^ 


lection  of  fees,  and  the  am/owat  thereof^  and  the. 
appropriatum  of  fees  in  coosts  5>f  law  and. 
equity,  and  as  to  the  salaries  and  fees  received, 
by  officers  of  those  courts. 

"  That  from  time  to  time  since  the  passing  of 

the  said  first-mentioned  act,  various  petitions 

from  solicitors  of   the  said  High  Court  of 

'Chancery,  resident  in  various  parts  of  Eng* 

I  land,  have  been  presented  and  laid  on  the  table 

_       ^ ,,     .  ,  of  the  house,  praying  the  house,  among  other 

IHJB  foUowmgare  the  sUtements  contained  things,  to  mouire  mto  the  fees  imposed  upon 

in  the  petition  to  the  House  of  Commons  pre-  the  suitors  or  the  said  court  is  pursuance  of 

scnted  by  solicitors  of  the  Court  of  Chancery :—  '  '*»«  powers  of  the  said  first.4iiontioned  act,  and 

"  That  under  and  by  virtue  of  an  act  passed  \  '""^  *^  ^*^  ""^  ^^"^  ^^'"^^^  ^^^^  ^ 


Saturday,  the  8M  day  of  April  next.  And  that 
this  Order  be  entered  with  the  Registrar  and 
set  up  in  the  several  offices  of  this  Court. 

R.  O.  Walkkr,  Registrar. 

CHANCERY  FEES  AND  COMPEN- 
SATIONS. 


in  the  6th  year  of  the  reign  of  her  Majesty,  in 
titaled  *  An  Act  for  abolishing  certain  Offices 
of  the  High  Court  of  Chancery  in  England," 
the  salaries  of  certain  of  the  officers  of  the  said 
High  Court  of  Chancery,  whose  offices  are 
created  by  the  said  act,  were  charged  upon  the 
fiinds  of  the  suitors  of  the  said  court,  consist, 
ing  of  the  Suitors'  Fund  and  the  Suitors'  Fee 


I  several  funds  of  the  suitors  of  the  said  court. 


[This  petition  was  intended  to  han  been 
printed  with  the  report  of  the  debate,  but  from 
the  pressure  of  other  matter  was  deferred.] 

*  It  is  just  and  proper  to  state  that  many 
fees  have  been  reduced,  especially  for  office 
copies,  now  4(f.  instead  of  lOrf.  per  folio. — Ed. 


RECfiMr  »KeiSIONt  »M  THE  ftlll^EBlOB   GOIfRTft, 

IUBPOBTEI>  BY   BABB18TBR8   OP  THB   8BVBBAL  COURTS. 


Earn  Qmurlw* 

Him*er  v.  Nockolds,    Feb.  23, 1848. 

master's    ORDBR    POR    FURTHER   TIME   TO 
ANSWER. 

Under  the  usual  order  of  the  Master  for  fur- 
ther time  to  answer,  a  defaidant,  unless 
apeaaihf  limited  to-  am  anjirer,  magfUe  a 
pica, 
Mk.  ScHOMBEBa  Stated,  &at  tlus  was  an 
appeal  motion  on  behalf  of  Sir  Francis  Vincent^ 
one  of  the  defendants,  Arom  a  decision  of  Vice- 
GliaiuEellor  Wigram,  under  the  following  cir- 
cianataiices  :^-Tw«  orders  for  further  time  to 
answer  only,  having  been  previoualjr  obtained 
for  the  above-named  defendant,  who  wa»  resid- 
ing  at    Florence;  a  third  order  in  the  usual 
fiiuu  fS'SB  ofepteiBed  fronr  tite  Blaster,  mder 
iPlicli  a  pis*  of  die  irfamtbr^  ouftmi}  was 
fflad.     The  phdnliff  considering  that  the  last 


order  should  hare  feflowed  tbe  terms  of  the  tmn 
fonner,  applied  to  die  court  below  fon^  leave  t» 
strike  out  all  parts  of  the  hut  order,  whidi  n» 
lated  to  pleading  sod  demurring,  aadtdiereby' 
to  reduce  k  to  aa-  order  for  further  tiBM  to  an- 
swer only,  and  he  also  moved  to  take  tiie  plea 
off  the  iie  for  irfegubri^.  Both^these  motions 
bod  bsen  allowed  by  the  Vree-Cfaaiieenor,  whose . 
judgmsnt  is  reported  in  II  Jur.  100^  and  IT  . 
Law  Jout.  Ck.  96.  The  present  motiou  wis 
to  diseiosffe  hie  Honour's  order.  De  Mmd^ 
wUg  V.  Uimf,  16  Ves.  356;  Watsm  v.  Ckmm^ 
befWi  and  Smdws  r,  Mitmeyt  bolh  is  1  Sim.  Sr 
Si.  p.  925;  MmmUlmT.  HMsrtf,  2  Sim.  &St^ 
23&;  JMAerr.  JkiMO,  2  Bear.  17^;  AnmH^ 
AnuM,  I  VUL  tOft;  (33.  &  34  Lev.  Obo.  ppu 
596  aBd6V);  ^ormmmr.  Qrm^7mKr^l9i^ 
j200,  (and  33  Leg.  Obe.  S66>;  IMmmT.  Mti^ 
fer,  7  Bear.  586,  (and  31  Leg.  Obs.  112),  and 
Bovejf  V.  Keijfkkyf 
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Mr.  JRoMt%  tnd  Mr.  Skmthgaie  supported 
the  order,  upon  the  grounds  of  an  nnder- 
sUm^g  having  existed  between  the  parties  at 
the  time  of  obtaining  farther  time,  that  tbe 
answer  was  nearly  ready  to  be  jmt  in, 
the  then  intention  being  to  answer  only; 
and  that  therefore  it  was  a  breach  of  faith  to 
file  a  plea,  although  it  was  admitted  that  the 
outUwry  not  bong  perfected  at  the  time  of  last 
obtaining  further  leave  from  the  Master,  could 
not  have  been  then  pleaded.  They  relied 
strongly  upon  the  decision  of  Vice-Chancellor 
Knight  Bruce  in  the  case  of  Brooks  v.  Purton, 
1  You.  &  Col.  C.  C.  278. 

The  Lord  Chancellor  thought  it  very  import- 
ant to  take  care  that  matters  referred  to  the 
Master,  under  these  orders,  should  not  lead  to 
any  misconception  as  to  the  practice,  but  he 
feared  from  what  he  had  heard  in  this  case,  that 
there  was  a  great  tendency  to  irregukritv  on 
the  subject  of  application  to  amend.  There 
was  no  doubt,  indeed  the  plaintiff  did  not 
deny  it,  that  where  leave  to  amend  was  ob- 
tained without  anything  specified  as  to  the 
form,  that  the  party  so  obtaining  leave  would, 
according  to  the  practice,  be  at  liberty  to  plead, 
answer,  or  demur,  as  he  might  be  advised. 
But  it  was  said  to  be  not  unusual  for  parties 
to  obtain  leave  for  time  to  answer  only. 
His  Lordship  thought,  that  the  order  limit- 
ing the  nature  of  the  defence  must  still  be 
special.  So  long  as  the  order  stood  it  muet're- 
gulate  the  practice,  and  the  rights  and  liabilities 
of  the  parties  acting  under  it,  could  not  be 
displaced  without  an  allegation  properly  sus- 
tained that  they  had  got  rid  of  its  effect.  It  was 
now  said,  however,  Uiat  the  court  must  put  a 
different  interpretation  on  the  order,  because 
the  parties  so  understood  it  at  the  time.  That 
however  formed  no  reason,  even  if  the  under- 
standing was  admitted,  for  the  court  putting  a 
different  interpretation  on  the  order.  If  the 
court  mistakes  its  duty  or  makes  an  erroneous 
order,  the  mistake  or  the  error  must  be  cor- 
rected by  the  court,  but  not  by  the  plaintiff. 
As  long  as  the  order  stood  it  bound  him.  If 
he  thought  the  defendant  was  not  to  be  allowed 
time  to  plead  or  demur,  he  ought  to  have  ap- 
plied to  the  Master  for  an  order  to  confine  the 
defendant  to  an  answer,  but  nothing  of  that 
kind  occurred,  and  the  order  appeared  to  be 
merely  an  ordinary  extension  of  the  time  to  an- 
swer, and  that  by  the  practice  of  the  court  was 
time  to  plead,  answer,  and  demur.  His  Lord, 
ship  was  of  opinion,  therefore,  that  the  party 
in  strictness  had  a  right  to  plead,  as  no  step 
Jiad  been  taken  to  confine  him  to  an  answer 
only.  The  question  before  him  was,  whether  a 
person  obtaining  the  ordinary  time  to  answer 
might  put  in  a  plea,  and  the  case  made  was, 
that  the  order  ought  not  be  permitted  to  have 
the  effect  that  it  otherwise  would  have,  because 
of  the  understanding  that  the  defence  was  to 
be  by  answer.  His  Lordslup  was  of  an  opinion, 
that  the  order  could  not  be  supported,  on  the 
only  ground  that  it  ought  to  be  supported,  or 
that  it  must  be  dischai]^. 


VolU  emit. 
Dolly  V.  ChaHis.    Jan.  11,  184S. 

AMBNDMINT.— ENLARGING  TIMB. — ORDIS 
OP  1845. 

If  the  time  within  which  the  plaintiff,  w^der 
an  order  to  amend,  and  that  defendant  on- 
swer  the  amendments  and  exceptions  to- 
gether, is  required  by  the  3Ath  section  of 
the  iQth  Order,  and  the  70th  Order  of  184S 
to  amend  be  allowed  to  expire,  the  eovt 
cannot,  as  of  course,  enlarge  the  time. 

In  this  case  a  question  arose,  whether  i 
plaintiff  could  obtain,  as  of  course,  an  order 
enlarging  the  time  within  which  an  order  to 
amend,  and  that  the  defendant  might  answer 
the  amendments  and  exceptions  together,  the 
amendments  were  by  the  34th  of  the  l6th  Or- 
der, and  the  70th  Order  of  May,  1645,  required 
to  be  made.  It  appeared  that  the  answer  was 
filed  on  the  30th  of  October,  exceptions  were 
taken  on  the  27th  of  November,  and  submitted 
to  on  the  6th  of  December.  On  the  11th  an 
order  was  obtained  to  amend,  and  that  the 
defendant  should  answer  the  amendments  and 
exceptions  together.  The  time  within  which 
the  amendments  were  required  to  be  made  by 
the  34th  section  of  the  16th  Order,  expired  on 
the  10th  of  January,  while  the  vacation,  it  was 
said,  prevented  any  application  being  made  to 
enlarge  the  time.  The  plaintiff  could  not  ob- 
tain  a  common  order  to  amend  without 
abandoning  his  exceptions,  and  therefore  made 
the  present  motion. 

Mr.  Hallett,  for  the  motion,  referred  to  Bird 
V.  Hustler,  1  R.  &  M.  324,  which  he  con- 
tended  was  applicable,  though  decided  under 
the  old  practice,  because  every  order  to  smend 
then  contained  an  undertaking  to  amend  within 
three  weeks. 

Lord  Lanydale  said,  that  he  could  not  make 
the  order  asked  for,  unless  with  the  consent  of 
the  defendant.  At  the  time  when  the  case  re- 
ferred to  was  decided,  an  order  to  amend  did  not 
become  void  if  not  acted  upon,  as  it  did  under 
the  New  Orders.  If  the  oefendant  thought  it 
more  for  his  benefit  to  put  in  one  answer  to  the 
amendments  and  exceptions,  as  was  most  pro- 
bable, the  plaintiff  would  be  able  to  obtain  a 
new  order  on  notice.  If  not,  he  could  at  all 
events  amend  after  answer. 


VicuC^SLnttlloT  of  tfnglanlr. 
Keane  v.  Lord  Keane.    Feb.  25,  1843. 

CONSTRUCTION     OP     WILL.  —  BBQUB8T     OP 
PLATE. 

A  gift  of  all  fumitwre,  plate,  dfc.,  to  wife, 
for  her  sole  and  separate  use,  bttt  in  the 
event  of  her  decease,  the  plate  to  be  retmmed 
to  my  surviving  heir,  and  continue  in  «y 
family:  Held, /An/,  on  the  disclaimer  of  the 
testator's  present  heir,  the  w^  was  aiso* 
latdy  entitled  to  the  plate. 

Turn  late  Lord  Keane,  by  his  will,  amonffst 
other  bequests,  gave  and  bequeathed  to  nia 
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wifo  Anna  Maria,  dll  bis.  fiiniitiin,  &e.»  and 
plate»  except  hia  carriagee,  wine,  &c.,  to  and 
tor  her  own  sole  and  seperate  uae ;  "  but  in 
the  event  of  her  decease,  the  plate  to  be  reimfud 
to  my  surviving  heir,  and  continue  in  iny 
£uDily."  A  suit  had  been  instituted  for  the 
administration  of  the  trusts  of  the  wilL  The 
present  Lord  Keane  was  the  heir  of  the  testator, 
and  a  party  to  the  suit.  The  questions  raised 
were,  whether  the  wife  took  an  absolute  in- 
terest in  the  plate,  or  only  a  life  interest,  and  if 
the  latter,  whether  the  heir,  at  the  death  of  the 
testator,  or  at  the  death  of  the  wife,  was 
entitled. 

Mr.  James  appeared  for  the  present  Lord 
Keane,  and  disclaimed. 

Mr.  BetheU  appeared  for  another  party. 

Mr.  Shebbeare,  for  the  wife,  was  proceeding 
to  mention  some  cases  as  to  the  words  surviv* 
ing  heir,  but  the 

Vice- Chancellor  said,  it  was  in  effect  a  gift 
to  the  wife  of  everything,  except  a  snecific  part 
be<]ueathed  to  the  present  Lord  Keane^  and 
which  formed  a  muiifest  trust  for  him.  The 
words  were,  "To be  returned,''  which  implied 
that  the  person  who  was  surviving  heir  was  a 
person  capable  of  having  a  return.  The  testa- 
tor in  fact  felt  that  he  had  taken  from  the  heir 
something  which  ought  to  be  returned,  but 
Lord  Keane  having  disclaimed,  he  must  de- 
clare the  wife  absolutely  entitled. 

VittsCtkancellor  ttn<g)t  Vrucc. 
Shtw  V.  Fisher.    Jan.  25  &  36,  1848. 

8ALB  OF   RAILWAY   8HABB8. 

Railway  shares  were  sold  by  aucium,  and  the 
purchaser  paid  his  purchase^money,  but  did 
not  take  a  transfer.  The  purchaser  then 
sold  to  a  third  party,  who  declined  to  re- 
gister himself  as  owner  ;  Held,  that  the 
vendor  was  entitled  to  a  specific  perforfn- 
once  against  the  original  purchaser. 

In  November,  1845,  Mr.  Shaw,  being  the 
registered  proprietor  of  75  shares  in  the  Newry 
and  Enniskilien  Railway,  sold  the  same  by 
auction  in  two  lots  of  25  shares  and  50  shares 
respectively.  Mr.  Fisher  became  the  purchaser 
of  the  25  shares  for  35/.  l'2s.  6(2,,  wnich  sum 
he  paid.  The  50  shares  were  purchased  by 
Franklyn.  No  transfer  of  the  25  shares  was 
made  to  Fisher,  and  after  the  sale,  Shaw,  as 
the  registered  proprietor,  was  called  on  to  pay 
farther  calls  ot  21.  and  22. 105.  on  each  share. 
Fiaher  sold  the  shares  at  a  profit,  and  his 
agents  applied  to  Shaw  to  execute  a  transfer  of 
the  25  snares,  the  name  of  the  purchaser  not 
being  inserted.  This  was  refused,  and  the 
same  agents,  who  also  acted  for  Franklyn, 
then  apfdied  to  Shaw  to  execute  a  transfer  of 
the  76  shares  to  John  Carmichael,  which  Shaw 
wae  willing  to  do,  but  Cannichael  refused  to 
accept  er  execute  a  transfer,  or  procnre  himself 
to  be  registered  as  the  proprietor  of  the  shares. 
Shaw  t&n  institated  this  suit  against  Fisher  to 
obtain  a  specific  perfonnance  of  the  contract, 
and  that  he,  Fisher,  might  pay  the  calls  and 
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indamaily  the  plaintiff  against  the  coats  in» 
curred  by  reason  of  Fishes  not  having  exa» 
cuted  a  transfer,  &c«,  and  paid  the  calls  tiin 
due. 

SwmuUm  and  Hallett,  for  the  plaintifif,  cited 
Duneraft  v.  Albrecht,  12  Sim.  189 ;  Jackson  v. 
Cockle,  4  Beav.  59;  Humble  y.MiteheU,  11 
Ad.  &  £11.  206;  Midland  ▼.  Qreai  Western 
Railway  Company,  11  Jurist,  449;  Pheni  v. 
Gillan,  4  Hare,  1. 

RusssU  and  FoUett,  for  the  defendant,  cited 
HumbUv.  Lay  stone,  7  Mee.  &  Wels.  537. 

The  Vice-chancellor.  The  decree  must  be« 
I  suppose,  the  usual  decree  for  specific  per- 
formance, with  something  added  to  this  effect ! 
— If  the  Master  should  find  a  good  title  not 
shown  before  the  filing  of  the  bill,  to  state 
under  what  circumstances  it  appears  that  sodi 
title  was  not  shown.  |,It  may  be  the  title  waa 
never  asked  fon]  If  the  Master  shall  find 
that  the  vendor  cannot  make  a  good  title,  then 
he  is  to  state  whether  it  is  by  reason  of  any 
and  what  act  or  acts  done  by  him  since  the 
sale  by  auction,  that  he  cannot  make  such  good 
title,  and  what  was  the  nature  of  such  acts  gene- 
rally, and  under  what  circumstances  the  same 
took  place.  Refer  it  to  the  Master  to  inquire 
whether  any  and  what  calls  were  duly  made 
and  how  thev  have  been  paid,  what  was  their 
amount,  ana  when  and  by  whom  and  under 
what  circumstances  they  were  paid.  It  is  dif- 
ficult to  say  what  the  title  is  in  a  thing  of  this 
sort  which  the  purchaser  is  to  have ;  the  title 
may  be  of  the  simplest  and  shortest  description, 
but  it  is  difficult  to  say  that  he  is  to  have  none. 
Perhaps,  under  the  circumstances  of  the  case, 
whether  wholly  caused  by  the  defendant  or  not, 
it  would  be  too  much  to  say  that  the  title  has 
been  accepted,  though  probably  there  has  been 
enough  for  that  purpose.  My  impression  is, 
that  uie  defendant  purchased  the  snares,  then 
sold  them  again,  and  that  a  transfer  has  been 
executed  to  his  nominee,  who  refused  to  re- 
gister, and  the  question  is  upon  whom  the  loss 
iatofaU. 


Vitf^tanuUor  QSKgraai. 
Hunt  V.  Peacock.    Feb.  22, 1848. 

UNCLAIMED    STOCK. — COMMISSIONERS     POR 
THX   RRDUCTION   OF  THE  NATIONAL   DEBT. 

Where  stock  has  been  transferred  to  the  Com* 
missioners  for  the  reduction  of  the  National 
Debt,  the  proper  mode  of  proceeding  to  o6- 
ffltn  a  re-transfer  is,  first,  by  memorial  to 
the  Bank,  and,  on  refusal,  then  by  petition 
to  this  court  under  the  provisions  of  the  50 
Geo.  3,  c.  60. 

Elieabbth  Stacey,  by  her  will,  dated  in 
the  year  1801,  save  her  personal  estate  to  her 
son  William,  S  he  should  survive  her  throe 
vears,  but  if  no  application  should  be  made  by 
him,  the  property  was  to  be  divided  equally  be- 
tween certain  persons  now  represented  by  the 
plaintiff.  A  sum  of  3002.  3  p^  cent,  annoitiia 
was  standing  m  Iha  name  of  the  testatrix  at  tha 
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tuns  <n  uBT  fw&uiy  wiMh  Imhi|nAm  imnefiifedy 
iftar  tlie  esBciiiMm  of  her  mL  The  ^ndemb 
on  thia  stock  ivero  not  received  by  the  «xee»- 
tore,  and  at  the  expiration  of  ten  years  the  stock 
WM  transferred  in  the  nsnal  way  to  Ae  Com- 
misBioBers  for  the  redaction  <k  the  Nattonal 
Debt.  In  the  year  1842,  a  memorial  was  pre- 
sented to  the  Biank  of  Engknd  by  the  pUdntiff; 
stating  that  she  was  then  adopting  the  neces- 
sary proceedings  for  re-transfer  of  the  stock, 
ana  aiatribntion  among  herself  and  the  other 
persons  entitled  thereto,  and  prenring  that  the 
Sine  might  not  be  transferred  wiraont  notice  to 
her.  No  further  application  appears  to  have 
been  made  to  the  bank;  hot  m  November, 
1B46,  the  plamtiff  filed  her  bill  agmst  Mary 
Peacock,  ttie  legal  personal  representative  of  the 
tBSCatiis,  the  Comsnssioners  for  the  reduction 
of  the  National  Debt,  and  the  Attorney-General, 
praying  a  declaration  of  the  plaintiff's  title  to 
the  stock,  and  for  a  transfer. 

Mr.  EoU  and  Mr.  Hargmve  appeared  for  the 
plaintiff. 

Mr.  Halltltt  for  the  defendant  Mary  Peacock. 

Mr.  Wray,  on  behalf  of  the  Connnissionen 
ibr  the  reduction  of  the  National  Debt  and  the 
Attomey-GeiKral,  contended  that  the  j^ntiff 
had  not  proceeded  in  the  manner  pointed  out 
by  the  statute  of  the  56  Geo.  3,  c.  60,  and  that 
the  bill  ought  to  be  dismissed  with  costi. 

The  Ftce^^ofieeKor,  after  stating  the  fects 
of  the  case,  proceeded  as  follows :— -The  com- 
missioners in  this  case  did  not  demur  to  the 
InQ,  but  by  their  answer  submit  whether  they 
are  properly  made  defendants,  and  whether  the 
eouxt  tnll  entertain  jurisdiction  in  such  a  case ; 
bnt  at  the  same  time  they  submit  to  act  as  the 
eourt  shall  direct,  on  having  their  costs  paid. 
On  the  refusal  of  the  bank  to  re-transfer  stock 
which  has  been  transferred  to  the  commie- 
mmen,  n  summary  proceeding  is,  by  tiie  56 
Geo.  3,  c.  60,  given  bv  petition  to  tins  court 
against  the  Attorney-General  and  the  commis- 
skmen.  The  bank  should  adjudicate  on 
proper  application  being  made,  but  if  it  does 
not,  then  the  petition  should  be  presented,  and 
when  the  petition  comes  on  to  be  heard  the 
court  may  eitiier  direct  an  inquiry  or  may 
order  the  petition  to  stand  ov^r  and  a  bill  to  \k 
filed.  My  opinion  is,  that  if  nothing  had  been 
done  in  tnr.  matter  the  right  course  would  he 
to  proceed  by  petition.  The  bill  is  irregidar, 
hot  m  the  way  the  case  now  stands,  the  pailies 
inll  he  fm  from  avoiding  tmubfe  by  getting  rid 
of  these  proceedings.  The  commisooners 
0Oghk  not  to  have  been  made  parties,  and  I 
amst  4liaaiss  the  ISH  as  against  them,  with 
DostB.  As  the  Attomey-Oeneral  refuses  to  dis- 
claim, he  must  remain  before  the  oourt,  and 
the  suit  proceed  in  the  usual  way. 

(Before  the  Four  Judges.) 
lake  ikmm  v.  Tibs  hAAUmU$  ^  Mmct^ktfiM. 

fiUMy  Tana.  IMS. 
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ti06SMp  o$  a  fpartsa  MPpfvsiiee,  firoocs  ss 
mdenturepfyAteed  from  tkB  parish  ehat 
pfcjmmk  in  the  mmin  tf  ¥ork,€weewiei 
by  the  mmier,  who  Uvea  ts  «  ports  ft  is  ike 
eouniy  of  Laneatttr,  tmd  sUoised  h/  tw 
justices  of  the  comty  of  York.  FrwfiMt 
yioen  that  the  pauper  served  Ms  masttr  or 
an  apprentice  for  three  years.  The  sessim 
held  that  there  was  not  saffieieiU  emdesee 
to  raise  a  presamption  efthe  oUomance  pf 
the  iadentmre  hy  justices  of  the  oowOy  of 
Lancaster,  pursuant  to  the  statue  S6  Geo. 
3,  c.  139t  <3(ficf  quashed  the  order. 

Held,  that  the  session  bad  come  to  a  right 
conclusion. 

On  appeal  against  an  order  of  tro  justicw 
for  the  removal  of  Ann  Holding,  widow  of  W. 
Holding,  and  her  four  children,  from  the 
parish  of  Macclesfield  to  the  parbfa  of  Tod- 
morden  and  Walsden,  in  the  countj  of  Ian- 
caster,  the  sessions  quaflfhed  the  order,  inbject 
to  a  case. 

The  respondents  refied  upon  a  setflement 
gained  by  W.  Holding  in  the  appdhat  mrirfi 
by  apprenticeship  as  ti  parish  apprento,  bound 
by  the  parish  officers  <rf  Stansfieid,  in  the  Wert 
luding  of  Yorkshire,  with  J.  Crabtree,  lAo  re- 
sided in  the  appellant  parish.     It  was  proved 
that  J.  Crabtree,  before  and  on  the  ?2nd  diy 
of  September,  1822,  (which  was  the  date  of  tiie 
indenture,)  was  residing  in  1>he  appellant  parish, 
and  that  he  continued  to  reside  tiieie  for  three 
years  afterwards,  when  he  and  his  family  went 
to  America,  and  had  not  since  been  heani  ot 
Ann  Holding  proved  that  her  husband  died  in 
October^  1846,  and  that  she  had  not  leeo  any 
indentore  of  his.    No  indenture  execotod  by 
parish  officers  aodjallowed  by  justices,  parsu- 
ant  to  the  statute*  56  <j^.  Z^  c  139,  w 
proved  so  as  to  raise  a  preaviB))tion  of  such  in- 
denture having  been  entered  and  afiowed.   An 
order  of  justices,  made  for  putting  out  the  eaid 
W.  Holding  with  tlie  said  J.  Crabtree,  and  an 
indenture  of  apprenticeshin,   dated  the  12th 
September,    1822,  executea    by  the   magtff, 
J.  Crabtree,  and  allowed  by  two  justices  of  the 
West  Biding,  was  put  in  evidence.     It  *** 
also  proved  that  the  order  and  indenture  of 
apprenticealhjp  were  found  in  the  parish  chert 
of  Stansfieid,  and  that  for  several  vears  after 
the  execution  of  the  indenture  W.  Holding  re- 
sided  with  and  served  J.  Crabtree  as  ar  ap- 
prentice in  the  appellant  township.    The  coaii 
of  quarter  sessions  was  of  opinion  that  there 
was  not  sufficient  evidence  of  the  indeotuie  of 
apfireaticehip  having  been  duly  aSowed,  sub- 


•  ThefiiOeo.  3,c.  199,  by  sec.  «,  prerides, 
llMrt  where  a  pereen  to  whom  a  ptfiafa  f^^ 
tiee  is  to  he  hamnd  livm  winfcin  a  ddteitfC 
liM  ifart  in  which  the 
the  npptmAm  lM> 
then^  isdHstare  flKNt  be  sAewed  as  wd  vf 
lips  jwAiosB  of 
B««Sy  as  by 'two  i 
tlie  binding  parish  is  situate. 
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J0ct  to  the  ofnBiiNi  of  fldi  oovBt 
&Bofv  wiaeiic6  wMpraporl^  wnutlM  mm  €f[^ 
ficient  to  mite  ^e  prauoiptioB  tint  an  in- 
deatm  of  ftpprMliesBliip  had  hwncweatBd 
bf  te  pfttnh  ofioers  nd  4Mf  afhmvd. 

Mr.  HW  and  Mr.  Tommmd,  in  BVfipoit  of 
the  order  of  BeeskiBs.  The  6th  aactioii  of  the 
stutnte  enaiete,  that  ao  eetHeiiMiil  ehaU  he 
gsned  by  reason  of  eoeh  apprentieerinp,  viitoes 
the  mdentoare  has  beea  allowed  by  jMticoe  in 
the  mmmer  specified  in  the  2ml  aectioa.  It  is 
true  the  case  finds  that  there  was  a  service  as 
aa  spprentice,  but  that  adforde  no  prsBoiDption 
that  all  the  reqweites  of  the  statute  had  oeen 
complied  with.  The  indenture  was  proved  to 
haT«  been  altowed  by  tl^  Yorkshire  jintiees, 

the  persons  who  first  gave  their  consent,  bat  -  not  eifn^d  iy  four  justices,  but  only  by  two ; 
that  4oeB  not  afford  any  tmfficieut  presumption '  but  s^  I  do  not  see  how  the  allowance  on  this 
that  file  justices  of  Lancashire  afterwards  as- 1  part  of  the  indenture  by  two  justices  of  York- 
scffited  to  the  binding  with  a  naster  in  that  [  shire  raises  any  presumption  that  tiie  other 
county.  In  R^iac  v.  St»t  SloasAowe,^  the  i  part  was  allowed  by  two  justices  of  Lanca- 
cosut  refesed  to  presume  that  the  same  i  shire.  The  conit  of  quarter  sessions  has  not 
jastiees  had  compfied  wMi  the  requisitions  of  i  come  to  that  conclusion*  nor  do  I  see  that 
a  later  statute  Deeanse  they^  had  eonqitied  I  there  was  sufficient  evidence  to  have  made  it 
wkh  the  wnnisiUons  <tf  a  pnor  one.  Bit  v.  i  imperative  ux>on  them  to  .come  to  that  con- 
MiiU.^  \  dusion. 

Mr.  PsfMqr,  cuntriL     The  oaae  finds  that       Mr.  Justice  Coleridge*    The  sessions  have 
there  was  an  order  for  the  binding,  an  in-  received  the  evidence  as  relevant  to  the  matter 


which  would  have  eompsliMl  liiat  court  to 
have  decided  contcaiv  to  what  it  has  done. 
We  are  in  fact  asked  to  revise  its  decision. 
A  siroog  case  was  put  bymy  bfother€k>lBiid|pBy 
that  the  maator  would  incur  a  pmiity  if  he 
took  the  apprentice  without  due  allowance  by 
the  justices;  but  still  I  think  that,  under  the 
circiimfitancesj  it  would  be  unreasonable  to 
presume  an  aUowance  by  the  justices  of  the 
county  of  Lancaster.  I  taink,  in  point  of  fact, 
that  there  was  no  such  allowance^  and  that 
there  was  no  evidence  to  compel  the  justices  to 
come  to  that  conclusion. 

Mr.  Justice  Patteson.  I  am  of  the  same 
opinion.  It  is  rather  extraordinary  that  the 
aUowaace  upon  this  part  of  Ihe  indenture  was 


deature  executed,  a  fonari  allowance,  and  that 
the  appreatice  serred  his  master  as  such.  Tht 
allowance  requiivd  to  be  given  by  the 
jastiees  of  the  county  in  which  the  appellant 
pariab  is  situ^ied  wil]_  jmw  be  presumed  by 


in  issue,  and  they  ask  us  whether  they  have 
come  to  the  right  conclusion.  I  am  not  pre- 
pared to  say  that,  if  they  had  decided  the  other 
way,  I  should  have  thought  them  wrong.  I 
do  not  say  that  there  is  ao  evidence.  The 
tbe  court.  Rme  v.  WkUttmy^  Rat  v.  LmSj^  \  Question  is*  if  the  justices  of  Lancaster  have 
JRariMy,*  and  A«r  v.  Hinekleff^  [CofeHdE^e,  J.  |  aone  a  particular  act.  They  might  have  al-. 
By  the  6th  sedson  a  penalty  is  inwiosed  on  the !  lowed  or  disallowed  the  indenture  without  in- 
ovurwecr  and  the  master,  wleas  the  indenture  |  cuning  any  penalty.  No  presumption  then  is 
has  been  allowed  by  the  Lancashire  justices.]  I  to  be  draara  either  way;  but  we  are  asked  to 
Hio  court  wiQ  not  presume  tfaift  these  penons  |  presume  that  the  justices  of  the  county  of  Lan- 
faave  been  guilty  of  an  uriawful  act.    The  ak  I  caster  have  made  the  allowance  because  the 


Itfwauce  by  one  set  of  justices,  and  the  service 
uiidar  the  indorture  bemg  proved,  the  pre- 
suDipiion  will  be  that  two  other  penoas  who 
ware  not  -under  aay  die^fuaUfieatioa  also  ^v« 
tkeir  oonseat.  Van  Omefm  v.  Dmotck, 
QfUfS^  ▼.  Meuom,^  GaA^  r.  Ihe  Bitkap  of 
Eme$er> 

Lord  Jfeiaaaa,  G.  I.  hi  order  to  Budoe  the 
pniaf  of  this  isdenture  suficient  it  was  neees- 
sary  to  ^nrove  an  allowance  by  justices  of  the 
coortsea  of  York  «id  Lsacasler.  Bvideaoe 
vmm  gituM  of  an  sllowaate  by  juttiots  of  the 
cooflty  -of  YoHc,  but  the  oaartw  sessions 
thouf  nt  the -evidence  ofibad  m  llhe  aQowaaae 
by  the  jautkau  of  the  enn^  of  LaaeaSler 
waa  assaairfScient,  sad  acoorf]n«^  <piashed 
tha  «rder.  I  was  much  disposed  to  inteiiere' 
at  tte  4oouunflBQemeat»  and  ta  say  that  the 
Ommr  <vf    ^kaaa^tt  Sessions   was  tiK 

to    drew   llw  uaadasioa,   beft 

to  aead  the  esse  hade, 

of  law  is  rused  upon  It.' 

Tha  qnaalBBn  k,  wteher  there  is  aay  endeaee 


*  « I^ewr  «c«s.  Css.  988. 
*•  4  AdoX&Bfli^^or. 
«n 'Bast.  361. 
*3  0bsfll>.7. 


«9B.  &Adol.B7S 
•  T  Ewt,  45. 
t<iGtanp.M. 
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jastiees  of  the  county  oi  York  have  done  so. 
The  master  and  the  binding  parish  officer 
would  have  been  liable  to  a  penalty  if  they  had 
bound  the  apprentice  without  this  allowance^ 
and  that  is  the  strength  of  ihe  case ;  but  it  is 
not  so  strong  as  the  case  of  Ae^tna  v.  Eatt 
Stonehouse,  where  we  refused  to  drew  the  pre- 
sumption that  a  subsequent  act  had  been 
done  by  the  same  justiccH,  and  how  can  we 

E resume  here  that  the  allowance  has  been  made 
y  ind^endent  histices  1 
Mr.  Justice  n^igktman.  Admitting  that  there 
was  some  evidence  of  an  allowance  by  justices 
of  the  county  of  Lancaster,  we  are  asked  if 
disre  was  so  much  that  the  court  of  quarter 
sessions  was  hound  to  come  to  an  opposite 
conclusion.  I  cannot  say  that  that  court  was 
wrong  in  its  decision,  and  I  should  rather 
have  expected  that  this  |>art  of  the  indenture 
which  was  in  the  possession  of  the  officers  of 
the  pazi^  in  Yorkslure  out  of  which  the  a^ 
prentice  was  bound,  would  l>e  foand  to  contam 
the  allowance  by  two  Justices  of  the  oounty 
of  LflBcaster.  As  it  does  not,  I  should  rather 
presume  diat  no  such  allowance  bad 
obtained. 

Order  dfiessions  oonfizmed. 


4M 
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T^mUeliffe  ▼.  Tedd.    Hilary  Term,  1848. 

ACTION  FOR  AN  ASSAULT.  —  BSARINO  BI- 
FORB  iUBTICBS. — PLRA  IN  BAR  WITHIN 
9   GEO.    4,  C.  31. 

The  summoning  a  defendant  to  answer  a 
charge  of  assault  before  justices  qf  the 
peace,  and  afterwards  i^ton  his  appearing 
pleading  not  gmlty,  abandoning  the  com- 
plaint and  declining  to  offer  any  evidence 
in  support  of  it,  whereupon  the  justices  dis- 
charge the  defendant,  amount  to  a  hearing 
of  the  complaint  in  point  of  law. 

Where,  therefore,  in  such  a  case  a  defendant 
had  obtained  a  certificate  of  the  justices, 
stating  thai  the  charge  had  been  heard  and 
dismissed,  and  pleaded  it  to  a  subsequent 
action  for  the  same  assault :  Held,  that  it 
amounted  to  a  complete  bar  under,  the  9 
Geo.  4,  c.  31,  M.  27  and  28. 

Trespass  for  an  assault.  The  defendant 
pleaded,  first,  not  ffuilty,  and  secondly,  a 
special  plea  under  the  9  Geo.  4,  c.  31,  s.  27, 
which  stated  that  he  had  heen  brought  before 
two  iustices  of  the  peace,  upon  the  complaint 
of  the  plaintiff,  for  the  same  trespass,  and 
thereupon  "  the  justices  did  then  dismiss  the 
said  complaint  upon  the  hearing  thereof,  on 
the  ground  that  the  said  alleffea  trespass  had 
not  been  proved."  The  plea  then  alleged  the 
granting  of  a  certificate  to  that  eflfect  under  the 
said  act.  To  this  plea  there  was  a  replication 
stating,  "that  the  said  justices  did  not  dismiss 
the  said  complaint  upon  the  hearing  thereof, 
on  the  ground  that  the  said  alleged  trespass 
had  not  been  proved  modo  et  forma,"  &c.  The 
trial  of  the  cause  took  place  before  Patteson,  J., 
at  the  summer  assises  at  Warwick,  in  1846, 
when  it  appeared  in  evidence  that  the  plaintiff 
had  gone  before  a  justice  of  the  peace  and  ob- 
tained a  summons,  which  he  duly  served  on 
the  defendant.  The  next  day  the  defendant 
accordingly  appeared  before  two  justices,  and 
pleaded  not  guilty,  which  was  then  indorsed 
on  the  writ  of  summons.  The  plaintiff  being 
also  present,  thereupon  stated,  that  having  con- 
suited  with  his  attorney,  he  would  withdraw 
the  complaint,  and  proceed  no  further  beiore 
the  justices,  but  would  bring  an  action  for  the 
alleged  grievance.  Upon  that,  no  evidence 
b«ng  offered  by  the  plaintiff,  the  justices  dis- 
missed the  complaint,  and  the  plaintiff  paid  the 
conseouent  costs.  Subsequently,  upon  the 
defendant's  application,  the  justices  granted  a 
certificate  under  the  9  Geo.  4,  c.  31,  s.  27, 
stating  that  they  had  heard  the  complaint  of 
the  plaintiff,  and  that  «hey  "  deemed  the  offence 
not  proved,  inasmuch  as  the  ssid  complainant 
did  not  offer  any  evidence  in  svpport  of  the 
said  information,  and  had  accordingly  dis- 
missed the  said  complaint."  This  certificate 
was  produced  at  the  trial,  and  upon  it  and  the 
Other  facu,  a  verdict  had  been  found  for  the 
waintiff,  damages  20/.,  leave  being  reserved  to 
the  defendant  to  move  to  set  aside  that  verdict, 
and  to  enter  the  verdict  m  his  favour  on  the 


seeond  pleik  Pnminit  to  tfast  lesm,  a  nie 
iisft  was  accordingly  obtained  in  MichaBhsy 
Term,  1846,  and  against  that  rule. 

Hmrfreu  now  showed  canse.  The  qsettioa 
here  is,  whether  there  has  been  a  beanng  of 
the  chaive  of  assault^  so  as  to  make  the  cotifi- 
cate  of  the  justices  a  bar  to  the  present  actioo, 
within  the  meaning  of  the  27th  &  28th  sectionfl 
of  the  9  Geo.  4,  c.  31.  The  27th  sectioa  enacts, 
"  that  if  the  justices  npon  the  hearing  of  inj 
snch  case  of  assault  shall  deem  the  offeooe  not 
to  be  proved,  or  shall  find  the  assault  to  hat 
been  justified,  or  so  trifling  as  not  to  merii  my 
punishment,  and  shall  accordingly  disnuM  tlu 
complaint,  they  shall  forthwith  make  out  a 
certificate  under  their  hands,  stating  the  fact  of 
such  dismissal,  and  shall  ddiver  such  oeitiii- 
cate  to  the  party  against  whom  the  comphiat 
was  preferred.'^  Then  by  the  28th  flection 
it  is  further  provided,  that  "if  any  person 
against  whom  any  such  complaint  shall  have 
been  preferred  shall  have  obtained  such  certi- 
ficate as  aforesaid,  he  shall  be  released  from  all 
further  or  other  proceedings,  civil  or  difflinal, 
for  the  same  cause."  Both  these  sections,  h 
is  submitted,  apply  only  where  there  has  been 
a  hearing  on  the  merits,  and  not  where,  as  in 
the  present  case,  the  prosecutor  declines  alto- 
gether to  proceed,  miat  was  done  before  the 
justices  amounted  merely  to  the  withdrawal  of 
a  record  in  this  court,  and  the  payment  of 
costs  by  the  plaintiff.  The  justices  beard 
nothing  save  the  defendant's  plea,  and  there- 
fore could  determine  nothing,  and  if  so*  then 
there  could  not  have  been  a  neaiing  within  the 
meaning  of  the  act.  Reg.  v.  Stampert  I  (1>B. 
119;  Reg.  v.  The  Recorder  qfEx^er,  5  a  B. 
342 ;  Reg.  v.  Hastings,  6  Q.  B.  141. 

IVhUehurst,  contrk.  The  justices  in  the 
present  case  were  both  the  judges  and  jory  in 
the  matter,  and  the  proceedings  must  be  Mted 
by  analo  j^,  not  to  the  course  of  proceeding  in 
civil  actions,  but  to  that  in  criminal  prose- 
cutions. The  justices  being  once  in  possession 
of  the  charge,  were  bound  finally  to  dispose  of 
it  one  way  or  the  other,  and  having  done  so, 
there  must  have  been  a  hearing  in  point  of  lav. 
Suppose  the  defendant  had  pleaded  guiltr  in- 
stead of  not  guilty,  woula  that  not  nave 
amounted  to  a  hearing,  though  no  other  evi- 
dence had  been  heard  ?  Besides,  the  certificate 
of  the  justices  is,  it  is  submitted,  conclnnfe  as 
to  there  having  been  a  hearing.  A/M^  ^• 
Haines,  3  B.  &  Ad.  395. 

Mellor,  od  the  same  side,  was  not  heard. 

Coltman,  J.  The  present  case  is  analogoQ^ 
to  the  proceedings  on  an  indictment  after  it 
has  been  found  by  a  grand  jury.  The  party 
charged  in  such  a  case  is  present  for  the 
purpose  of  being  tried  upon  the  indictment, 
and  being  so,  although  he  is  dischaiged  be- 
cause no  evidence  is  given  against  him,  yei  ^ 
cannot  be  said  that  he  has  not  been  tried.  ^ 
here,  after  the  party  had  appeared  and  pleaded, 
and  witnesses  were  produced,  I  see  no  aotho- 
rity  that  the  prosecutor  had  to  withdraw  the 
charge.  The  deCmdant  had  a  direct  interest 
in  having  the  case  decided,  as  strong  as  that 
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wbicb  the  prosecutor  had  in  proeecutiiig,  and 
therefore,  as  the  parties  were  present  before  the 
magistrate,  the  case  called  on,  and  no  endence 
being  offered,  the  defendant  discharged,  I  think 
there  has  been  a  hearing  of  the  case  in  point 
of  lav,  and  that  the  defendant  is  entitled  to  the 
Tcrdiet. 

MwU^  J.  The  section  in  question  makes 
the  justices  a  court  of  o^er  and  terminer  to  try 
the  matters  brought  before  them  under  the  act, 
its  meaning  being  that  for  trifling  assaults  a 
mode  of  summary  criminal  proceeding  should 
be  provided,  which  should  be  a  bar  to  all  other 
subsequent  proceedings  on  the  same  ground  of 
complaint.  The  proceeding,  therefore,  was 
analogous  to  that  before  a  court  of  oyer  and 
terminer,  and  when  the  matter  was  npe  for 
hearing  and  caUed  on,  the  defendant  was  en- 
titled to  have  the  charge  heard  and  disposed  of. 


Then  if,  when  the  court  is  ready  to  hear  the 
ease,  the  prosecutor  offers  no  evidence,  and 
withdraws  from  the  charge,  the  complaint  is 
not  proved,  and  there  follows  an  acqmttal.  If 
it  turn  out  upon  the  hearing,  that  the  case  is  of 
a  very  grave  nature,  then  by  section  29  of  the 
act,  a  remedy  is  provided  to  be  appUed,  at  Uie 
discretion  of  the  magistrate.  This  was  a 
criminal  proceeding  before  the  justices,  and 
therefore,  after  the  prosecutor  had  put  the 
matter  into  the  hands  of  a  grand  jurv  or-  the 
justices,  the  defendant  had  a  right  to  nave  the 
matter  finally  determined,  and  the  prosecutor 
could  not,  by  withdrawing  the  charge,  deprive 
him  of  that  right.  The  rule  in  civil  cases,  there- 
fore, did  not  apply,  and  die  rule  in  the  present 
case  must  be  made  absolute. 
Cresnoell,  J.,  and  fViUiamt,  J.,  concurred. 
Rule  absolute. 


ANALYTICAL   DIGEST   OF  CASES. 

MPORTSD   IN  ALL  THB   COURTS. 


The  previous  Sections  of  this  Series  of  the 
Digest  will  be  found  as  follow  :— 

Registration  of  Voters'  Appeals,  pp.  15,  347. 

Law  of  Attorneys,  p.  42. 

Law  of  Railways,  pp.  71)  178. 
CourtM  of  EottUy  : 

Lawof¥rill8,p.  121. 

Construction  of  Statutes,  p.  149. 

Principles  of  Equity,  p.  222. 

Pleading,  p.  241. 

Practice,  p.  268. 

Costs,  p.  197. 

Evidence,  p.  299. 

Cmurts  of  Common  Law : 

Construction  of  Statutes,  p.  373. 

Grounds  of  Actions  and  Principles,  pp.  ^96, 
415. 

Pleading,  p.  443. 

Practice,  p.  465. 

Evidence,  p.  487. 

Common  Zafo  i^outtit. 
EVIDENCE. 

ACCOUNT  8TATBD. 

In  August,  1844,  defendant  gave  plaintiff  a 
promissory  note  for  23/.  28.  6d.,  which  the  note 
described  as  being  the  amount  and  Interest  due 
on  a  promissory  note  for  117/.  4«.,  dated  6th 
Jjxly,  1838,  up  to  6th  July,  1844 :  Held,  to  be 
evidence  for  a  jury  of  an  account  stated,  in 
Augnat,  1844,  of  a  then  subsisting  debt  of 
J17/«4#.     Perry  v.S/ac2e,  8  Q.B.  115. 

ADMISSIONS  BY  ATTORNBT. 

^o/  made  in,  or  for  the  purpose  of, [the  eauee. 
— In  debt  for  use  and  occupation,  one  of  the 
plaintiff's  witnesses,  on  cross-examination,  said 
f^^r  he  had  heard  yV-om  the  piaimi^s  attorney, 
t>>««^  there  was  an  agreement  in  writing :  Held, 
tbat^  tfaia  was  no  evidence  of  the  existence  of  an 


agreement,  so  as  to  render  its  production  by 
the  plaintiff  necessary.  Watson  v.  King,  3 
C.  B.  608. 

AORBBMBNT. 

1.  Calendar  or  lunar  month. — In  an  agree* 
ment  for  the  sale  of  an  estate,  one  per  cent,  was 
agreed  to  be  paid  if  the  sale  was  completed 
within  ^100  months,  but  only  one-half  per  cent, 
if  not  completed  within  that  period.  The  sale 
took  place  within  two  calendar  months,  but  not 
within  two  lunar  months. 

Held,  that  the  word  month,  unless  qualified, 
must  be  taken  to  denote  lunar  month,  out  that 
evidence  is  admissible  to  show  that  in  the  auc- 
tion trade  month  means  calendar,  and  not  lunar 
month. 

The  interpretion  of  a  contract  is  matter  for  a 
judge,  but  where  it  is  doubtful  whether  a  par- 
ticular word  is  used  in  a  sense  different  from 
its  ordinary  meaning,  the  judge  should  leave  it 
to  the  jury  to  say  what  sense  in  that  trade 
ought  to  be  given  to  the  word.  Simpson  v. 
Margitson,  35  L.  O.  172. 

2.  SuMcieney  of  guarantee.  —  Evidence  is 
admissible  of  the  facts  of  a  transaction  to  ex- 
plain a  written  agreement.  The  words  ''  bar- 
ing discounted"  may  mean  a  minute,  a  week, 
or  a  year  ago,  and  evidence  is  admissible  to  ex* 
plun  which  is  really  meant.  In  re  Bichette  and 
James,  exparte  Flight,  35  L.  O.  240. 

ARBITRATION. 

See  Set-off. 

attornby's  admissions. 
See  Admissions. 

COMMISSION    TO    BXAMINB  WITNB88B8 
ABROAD. 

An  order  for  a  commission  to  examine  wit- 
nesses abroad  under  1  W.  4,  c.  22,  s.  4,  must 
the  time,  place,  and  manner  of  sudi 
''  or  a  Bubseqaeat  ordff  mutt  be 
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Mbctive  in  ikem  iMpwts,  and  ao 

order  Bopphfim  ihm  deficancjr  is 

have  been  mtdi,  tf>Br  tMnriwatian>  t 

n  oommiBOon  Uima  inrefpilaily  iaeiied  cannot  be 

racemd  in  evidence.     Oreviih  t.  Sialzt,  35 

L.  O.  338. 

I>mATH. 

Returns  of  Bast  India  Owfi|i«ir.— The  re- 
torn  s  made  to  the  East  India  Company  ad- 
mitted as  evidence  of  the  death  of  one  of  their 
servants  who  died  at  Delhi.  Marks  v.  Marks, 
35  L.  O.  292. 

DEED. 

Proper  custody  (^^^  deed  more  dian  30 
years  old,  creating  a  term  to  attend  the  inherit- 
ance, was  produced  from  the  custody  of  the 
plaintiflTs  attovney.  Plaintiff  was  administra- 
tor to  the  trustee  of  the  term.  There  was  evi- 
dence that  the  attorney  had  acted  for  the  family 
of  the  defendants,  who  were  beneficially  inter- 
ested in  the  premises  to  which  the  deed  related, 
and  it  was  not  shown  for  whom  the  attorney 
held  the  deeds. 

Held,  that  there  was  suQcient  primd facie 
evidence  of  proper  custody.  Dod  d.  Jacobs  v. 
PkiWps,  8  a  B.  IfiS. 

FRAUDS,   STATUTE   OF. 

Delivery  to  satisfy  statute.— Where  a  trial 
takes  pkce  in  tenn,  one  day  only  <rf  which  is 
left,  an  application  to  set  aside  a  nonsuit  must  be 
made  on  tnat  day. 

A  rule  moved  for  in  court  in  furtherance  of 
a  judge's  order,  need  not  state  it  to  be  drawn 
np  upon  reading  such  order,  it  is  sufficient  if  the 
order  is  attached. 

Where  A.  has  pnrchased  goods  in  bond  and 
xefioses  to  allow  B.,  of  whom  he  purchased 
them,  to  remove  them,  this  is,  in  an  action  by 
B.  against  A.  to  recover  Reprice  of  such  good% 
primd  fade  evidence  of  a  delivery  and  accept* 
ance  sufficient  to  satisfy  the  Statute  of  Frauds. 
Danvers  t.  KUckingman,  35  L.  O.  372. 

LETTERS,   PORTING. 

To  prove  the  sending  of  a  letter  by  plaintiff 
to  defendant,  a  derk  to  plaintiff  deposed  that 
he  made  up  the  letters,  of  which  this  was  one,  i 
and  placed  them  in  a  box  in  the  room  where  he  i 
sat,  and  that  the  public  postman  invariably 
called  every  day  and  took  the  letters  from  the 
box. 

HMf  that  such  delivery  to  the  postman  was 
•vidence  for  the  jury  that  the  letters  had  gone 
to  the  post-office.  SkUbeck  v.  Gwrbett,  7  Q.  B. 
846. 

Case  cited  in  the  judgment:    Hetberiugton  v. 
Kemp,  4  Camp.  193. 

OFFICE,  ACTING  IN  EXECUTION  OF. 

The  fact,  that  a  party  did  a  particular  act  (as 
signing  a  land  tax  assessment)  in  an  official 
capacity,  may  be  proved,  not  only  by  showing 
that  he  exercised  the  office  before  or  at  the 
period  in  qiMStion,  but  also  bv  evidenee  (limitsd 
tera  reasenable  tine)  of  his  naving  exercised  it 
■fterwtffda.  Dee  li.  Hiyriiy  v.  Fowf^  8  Q^  fi. 
63. 


ilfMMwi.— A  pnticdkr  d  leUfftettl 
nt.  M,  for  ipork  dona  Id  ahows  sad  dM^ 
•pecifiedl  enrtata  iitaHi^  aad  dm  eoaelidBd, 
''and  sondry work,  naiKfte."  AtduheiiiBg 
of  a  leferanceof  ^heeanaebe&realegalaibiln. 
tpr,  it  was  proved  that  the  value  of  the  ajMCtfiid 
work  was  9L«  but  under  the  words  "Saadry 
woik'^  the  arbitrator  (subject  to  ^  opiuas 
of  this  court)  admitted  evidnee  of  woric  oo 
the  prenusee  to  the  amount  of  102.  \s,i  HeU, 
that  this  evidenee  was  tightly  received  by  the 
arbitrator,  and  thirtiftfae  plaintiff  was  ia  uy 
wny  mislfid  by  the  form  of  the  particalar,it«ii 
forhimeitiurto  have  ^i|died  for  farther  pv- 
tieiilaxa,  or  when  before  the  arbitrator,  hue 
adied  for  an  a^nmracnt  of  the  refenace,  if 
he  wished  time  to  anawer  tiie  evidence  u  to  the 

dsdm.    Bastkam  v.  Tyiar,  35  L.  0. 3Sb. 

STAMP. 

1.  Transfer  of  mortgage.'-Newteemip'-A. 
mortgaged  land  to  B.  for  a  term  of  vean.  A. 
died,  leaving  the  property  to  hie  wife  for  life, 
remainder  to  his  son  m  fee.  In  consideration 
of  the  payment  of  the  sum  advanced  hj  ^^  Hnd 
a  further  advance,  the  widow  and  son  joined  in 
mortgaging  the  property  to  C.  farthe  reddne 
of  the  terra. 

Held,  that  C,  by  this  instrumeat,  took  a 
fresh  security,  and  tW  a  deed  stamo  of  1U5». 
was  necessary,  and  that  the  ad  valonmj^ 
on  the  further  sum  advanced,  as  required  by 
3  Geo.  4,  c.  117,  s,  2,  was  not  suffident.  Dot 
dem,  Crawley  v.  Guttridge,  35  L.  0. 327. 

2.  Distinct  matters  in  one  instrwM9t.-f*f- 
ther  charge.— A  deed  by  which  a  copyhold 
estate  is  conveyed  to  a  purchaser,  «nd  also  a 
mortgage  is  secured  to  a  third  party  as  a  secu- 
rity for  the  advance  of  the  purchase  money,  w 
not  an  instrument  containmg  several  distinct 
matters,  within  the  meaning  of  the  12  Anne, 
ses.  2,  c.  9,  i.  24,  and  llierefore,  not  litweto 
more  than  one  deed  stamp  of  \l.  15t. 

A  second  and  subsequent  deed,  by  wbittW 
same  estate  is,  by  a  covenant  on  the  part  of  the 
mortgagor,  charged  as  a  security  to  the  mort- 
gagee for  a  further  advance  of  money,  u  only 
liable  to  the  proper  orf  twttorcm  dutv,  being  only  a 
further  mor^fage  charge  within  the  meaning  ot 
the  Stamp  Act.  BMshbrooke  v.  Hood,  35 
L.O.  69.  .,   , 

3.  Deerf.— 5c*«fofe.— Upon  Ae  tnal  of  an 
interpleaderisaue,  the  plaintiff  gave  inendaia 
a  biU  of  sde  and  schedute.  Thehillofi«« 
assigned  to  him  all  the  property  in  a  nfttD 
house,  stating,  that  **  the  chief  artides  tk«r«i 
were  enumerated  in  the  achedulcl  ^ 
schedule  waa  not  in  any  way  annexed  torn 
deed:  He2i^  that  the  acbedule  waa  admis^ 
in  evidence  without  a  stamp ;  the  deed  ben« 
sensible  without  the  schedule.  Oyer  v.  Gref», 
34  L.  O.  52{(. 

WlTNnSB. 

Prietfi^e/roiii  orrea^^A  witneea  9Xtts^^ 
hie  way  to  the  Court  of  Bankruptcy,  bynrw 
of  a  warrant  issued  under  the  Small  Deb^  A(». 
ia  eutitlied  to  be  diachaignd  from  custody.  » 
re  Irwin,  BapwrU  flamer,  35  L.  0. 197. 


DIGEST,    AND   JOURNAL   OF  JURISPRUDENCE. 


SATURDAY,  MARCH  25,  1848. 


"  Quod  magis  ad  nos 
Pertisety  et  neicin  malum  est,  agitamus." 

HORAT. 


PEES  IN  COURTS  OP  LAW  AND 
EQUITY. 

The  Accountant-General^s  return,  pub- 
lished in  a  recent  number,*  shows  a  receipt 
of  fees  in  the  Court  of  Chancery,  amounting 
during  the  past  year  to  no  less  a  sum  than 
1 37,293/.  This  somewhat  startling  amount, 
exclusive  of  upwards  of  70,000?.  a  year 
from  the  Suitors'  Fund,  has  been  drawn 
from  persons  struggling  for  rights  the  en- 
joyment of  which  it  is  the  duty  of  the  go- 
yemment  to  ensure  to  eveiy  one  of  its 
subjects.  There  is  not  one  of  the  fees  that 
constitutes  this  very  large  sum  that  is  not 
Jt  reproach  to  the  government,  that  does  not 
in  fact  establish  the  great  difference  between 
its  practice  and  its  pretensions. 

Every  subject  of  the  realm  is,  it  is  said, 
bound  to  pay  taxes,  because  property  acquires 
its  greatest  value  from  the  protection  afforded 
to  it  by  the  administration  of  the  law,  and 
be(»iuse  that  protection  is  afforded  by  the 
goyemment.  This  is  the  theory  of  oiir  law 
and  government.  But  the  subject  never  re- 
quires the  exertion  of  the  protective  powers 
of  the  government  without  being  called  on 
to  pay  for  them  specifically,  and,  we  regret 
to  be  obliged  to  add,  expensively. 

Practically,  therefore,  it  would  .seem,  that 
the  tribunals  did  not  exist  for  the  whole  king- 
dom, but  were  created  specially  at  the  mo- 
ment for  the  benefit  of  the  individual  suitor. 
He  is  in  the  situation  of  a  man  who  should 
hnj  a  carriage  and  horses,  establish  a  place 
to  Keep  them  in,  and  servants  to  take  care  of 


•  See  page  457,  ante. 
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them  and  to  drive  them,  but  who  should  find 
himself  called  upon  to  pay  a  fare  every  time 
he  used  them.  In  the  case  of  the  private 
individual,  such  a  demand  on  his  purse 
would  probably  make  him  give  up  the  car- 
riage and  horses.  But  the  subject  cannot 
give  up  tbe  courts  and  their  judges  and 
officers.  There  they  are,  and  there  the 
government  insists  that  they  shall  be.  And 
why?  Let  us  take  the  most  favourable 
answer  tbat  the  government  can  give  to 
this  question,  and,  (putting  out  of  view  all 
reasons  of  dignity,  power,  and  patronage,) 
suppose  it  to  say — tne  courts  are  maintained 
because  no  one  can  foresee  the  time  when 
he  may  need  their  aid,  and  the  ffovemment 
must  provide  for  even  the  possible  wants  of 
every  subject  of  the  Crown.  Exactly  so, 
and  that  is  just  the  reason  why  no  indi- 
vidual should  pay  fees  when  his  wants 
compel  him  to  enter  one  of  these  courts. 
The  answer  shows  that  thev  are  kept  up  for 
the  whole  community,  not  for  the  individual 
suitor.  And  that  such  is  the  real  effect  of 
the  answer  is  evidenced  by  something  else. 
It  is  said  that  all  the  property  in  the  king- 
dom which  does  not  come  into  litigation 
receives  a  value  from  that  litigation  to  which 
the  rest  is  subjected.  The  statement  is  true, 
but  it  proves  decisively  that  Mr.  J,,  who 
never  practically  knew  what  a  lawsuit  was, 
obtains  all  the  benefit  of  one  from  the  fact 
that  Mr.  Z,  has  been  compelled  to  undergo 
its  troubles.  Mr.  A,  therefore  gets  the  full 
advantage  of  the  existence  of  the  courts 
from  Mr.  Z.'s  misfortune.  Surely  this  is  a 
good  reason  why  the  expense  of  maintaining 
the  courts   should  *be  borne  justly  and 
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equally  by  Mr.  A.  and  Mr.  Z.,  and  should 
not  be  thrown  ezclusiyely  on  the  latter. 

But  old  practice  is  against  this  view  of 
the  (question,  and  old  practice  is  allowed  in 
this  instance  to  overbear  reason,  truth,  and 
justice.  In,  a  former  paper**  we  stated  what 
was  the  origin  of  that  practice,  and  one  less 
creditable  could  hardly  have  existed.  Its 
ordinary  results  are  worthy  of  its  origin. 
Fees  have  been  created  to  make  the  neces- 
sities of  suitors  subserve  the  purposes  of 
patronage,  and  useless  forms  are  multiplied 
to  give  a  pretence  for  fees.  Men  are  for 
ever  being  drawn  round  this  vicious  circle 
of  annoying  and  vexatious  cause  and  effect, 
in  which  one  evil  produces  another  which 
reproduces  the  first,  till  the  awful  phrase  of 
Milton  is  almost  literally  verified.  Let  us 
take  a  part  of  the  evidence  in  proof  of  this 
statement. 

Mr.  Field,  pp.  26,  27,  of  the  "  Evi- 
dence on  Fees  in  Courts  Law  and  Equity," 
says,  "  I  think  the  mode  of  collecting  nu- 
merous fees  is  objectionable.  I  will  give 
an  instance  of  one  ofiSce.  In  case  an 
order  is  made  to-day  by  the  Lord  Chan- 
cellor, and  I  have  to  draw  that  order  up, 
I  must  go  to  the  registrar ;  he  will  first  give 
me  a  rough  minute  of  the  order ;  he  will 
charge  me  for  that  minute,  varying  perhaps 
from  a  few  shillings  up  to  a  pound.  I  have 
then  to  go  to  him,  when  the  rough  minute 
is  made  more  perfect,  and  get  it  copied  out 
in  the  shape  of  a  more  formal  order.  For 
that  I  must  pay  another  fee.  And  when 
that  formal  order  is  drawn  up  and  signed 
by  him,  I  have  to  enter  it  with  the  entering 
registrar,  and  I  have  to  pay  another  fee  for 
entry.  Now  all  those  tees  really  are  paid 
upon  one  single  document,  which  is  not 
completed  till  I  have  paid  the  last  of  them, 
and  it  is  very  obvious  that  nothing  would 
be  so  easy  as  to  receive  all  those  fees  upon 
one  occasion."  Simple-minded  Mr.  Field. 
"  Nothing  would  be  so  easy," — no  doubt,— 
but  the  ease  of  the  business  is  the  last  thing 
that  would  recommend  it.  The  trouble  gives 
the  pretext  for  the  fee :  the  fee  could  not 
well  be  demanded  without  it.  If  J,  re- 
ceived  at  once  all  the  fees  payable  to  hhn- 
adfsnd  to  jB.  and  C,  and  did  at  once  all 
the  work  now  pretended  to  be  done  by  B. 
and  C,  there  would  be  a  direct  odl  for  the 
inquiry,  where  is  the  necessity  for  paying 
anything  to  jB.  and  C.  ?  And  such  an  in- 
quiry would  be  formidable.  It  would  be 
very  difficult  to  answer  and  quite  impossi- 
ble to  evade. 

^  Page  456,  ante. 


The  appearance  of  labour  most  be 
kept  up  that  the  demand  of  fees  may 
have  the  semblance  of  justification.  For 
this  purpdse  the  solicitor  must  be  pat 
to  some  unnecessary  trouUe,  and  the 
dient  burdened  with  much  unnecessaiy  ex- 
pense. The  trouble  is  not  undergone  with- 
out cost.  The  solicitor  must  charge  for  time 
though  that  time  is  wasted,  and  for  labour 
though  that  labour  is  useless.  This  is  not 
his  fault  but  his  misfortune.  The  bill  of 
costs  is  thus  swelled  by  sums  which  both  so- 
licitor and  client  feel  to  have  been  uselesslj 
and  needlessly  drawn  up  from  the  client's 
pocket  for  mere  empty  formalities,  while  the 
skill  and  labour  of  the  solicitor  are  left  com- 
paratively uncompensated.  Processes  vhich 
serve  no  purpose,  forms,  the  useof  whidiit 
would  puzzle  the  most  skilful  and  intelligent 
man  to  imagine,  are  heaped  on  each  other; 
— time  is  wasted  and  delay  is  occasioned 
for  no  other  end  than  to  simulate  a  justifica- 
tion'for  the  creation  of  those  fees  of  office 
which  ought  never  to  have  been  inyented, 
and  which  it  is  to  be  hoped  will  not  long  be 
suffered  to  continue.  The  removal  of  them 
would  in  fact  be  the  simplifying  of  the 
process  of  the  court.  More  time  taight  be 
given  to  the  consideration  of  the  real  merits 
of  the  case,  if  these  absurd  formalities  were 
abolished,  and  the  solicitor's  bill, would  not 
be  swelled  by  items  which  neither  bring  him 
credit  nor  profit  in  the  discharge  of  his  pro- 
fessional duties. 

These  objections  to  the  system  of  payment 
of  fees  are  strong  enough.  They  affect  the 
title  to  demand  them.  They  snow  abuses 
of  process  attributable  only  to  the  desire  to 
exact  fees,  and  they  prove  the  existence  of 
evils  which  fairness  and  justice  imperatirelj 
require  the  g;ovemment  to. remove. 

But  what  is  the  effect  oif  these  fees  upon 
the  practice  of  the  ofiicers  in  another  way. 
This  inquiry  opens  up  some  evidence  of  a 
strange,  rather  than  of  a  satisfactory  kind, 
for  it  appears  that  not  only  is  necessaiy 
business,  as  described  by  Mr.  Field,  subdi- 
vided into  many  unnecessary  details,  but 
copies  of  documents  are  actually  charged 
for,  though  neither  wanted  nor  made. 

Mr.  M'Leod,  a  solicitor  in  considerable 
practice,  tells  us  that  there  are  demaads 
made  on  the  pocket  of  the  client  for  pi^rs 
not  really  required  in  the  progress  of  a  suit, 
sometimes  too  not  really  ftiniished,  but 
always  really  paid  for.  In  page  88  of  the 
evidence,  Mr.  M'Leod  is  asked,  '*  Is  copy 
money  ever,  paid  to  your  knowledge  with- 
out copies  being  made  7"  He  answers  that 
it  is,  and  then,  the  following  examinafion 
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ttkes^  place.  "  I  hold  a  bill  in  mj  hand 
amounting  to  804/.,  in  one  ayait,  ijrhich.  I 
paid  to  one  Master's  Office."  "For  copy 
money?"  •'  Yes,  not  one  of  which  copies 
has  been  made.  But  this  sum  was  not  all 
paid  for  copies.  The  Master's  bill  contains 
charges  for  warrants  and  reports."  "  What 
is  that  which  was  copied ?"  "The  Master 
charges  for  two  copies  of  the  report  One 
was  made,  and  that  is  the  only  copy  of  a 
document  made  in  this  paper,  except  the 
transcript  of  the  report.  They  were  my 
own  papers  on  the  part  of  the  plaintiff,  and 
then  the  Master's  clerk  charges  me  with 
these  supposed  copies  on  the  part  of  the 
defendant,  which  I  did  not  want  and  which 
I  never  had" 

We  need  not  pursue  this  examination 
further  at  present,  for  we  shall  again  and 
again  return  to  this  subject.  This  single 
extract  will  serve  to  show  that  official  fees 
may  be  cruelly  unjust  because  wholly  use- 
less. There  can  be  no  conceiTable  reason 
why  men  should  be  charged  for  what  they 
do  not  want  and  what  they  dp  not  have. 
The  needless  accumulation  of  expense  is 
not  merely  an  error,  but  a  wrong  and  a  sin : 
it  is  in  fact  a  legalized  robbery,  so  much  the 
worse  than  a  highway  robbery,  because, 
while  it  is  in  direct  contradiction  to  the 
spirit  of  justice,  it  assumes  its  form  and 
abuses  its  powers,  and,  by  means  of  that 
▼ery  abuse,  prevents  the  energy  and  courage 
of  the  suitor  from  even  hoping  for  a  chance 
of  successful  resistance.  We  know  that 
9ome  weak-minded  men  have  a  fancy  that 
eosts  ought  to  be  multiplied  in  order  to 
prevent  people  from  "indulgm^  in  litiga- 
tion !"  The  persons  to  whom  htigiation  is 
ftn  indnlgence  are  few,  and  those  few  are  of 
a  sort  that  no  multiplication  of  cpsts  will 
dieck.  The  poverty  of  Scott's  Peter  Peebles 
did  not  prevent  him  from  being  a  perpetual 
snitor,  nor  in  our  day  did  costs  oar  from 
tlie  enjoyment  of  litigation  Charles  Pitt, 
whose    appearance  was  familiar  to  every 
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practitioner  in  every  court  at  Westminster, 
and  who  was  the  real  living  representative 
of  Scott's  masterly  fiction.  Such  persons 
will  be  found  in  all  communities,  as  other 
monomaniacs  vrill,  but  the  state  that  legis-' 
lates  for  all,  on  the  sole  principle  of  pre- 
venting the  follies  of  such  persons,  and  that^ 
debars  millions  from  the  means  of  enforcing 
their  just  rights  because  one  or  two  units 
uKhj  abuse  Uiose  means,  almost  deserves  to 
be  treated  as  equally  monomaniac  with 
them. 

But  in  truth  the  demand  of  fees,  and 
especially  of  these  fees  for  unnecessary' 
labour  or  for  lab6ur  ilever  performed,  can- 
not set  up  even  the  absurd  pretence  we  have 
just  noticed'.  The  real  origin  of  these  fees 
of  court  is  to  be  found  in  the  abuse  of  power ; 
their  real  purpose  that  of  proridine  for  the 
great  or  their  dependants.  In  early  times 
the  work,  not  now  done  at  all,  was  done  by 
half-starved  subordinates,  while  the  great 
recipient  of  the  fees  was  the  hanger-on  of 
some  powerful  family,  or  a  member  of  that 
family  itself.  For  this  reason  it  is,  as  we 
shall  show  on  a  future  occasion,  that  the 
useless  receivers  of  fees  were  paid  more 
largely  than  those  who  actually  laboured  in 
office.  The  courts  offered  facilities  for  ex- 
tractinft  money  from  die  pockets  of  the  sub- 
ject—ttie  teknptation  was  great — the  return 
certain^the  danger  of  opposition  inde*. 
finitely  imall,  and  thus  froin  age  to  age  has . 
gone  on  a  system,  for  the  existence  of  which 
no  good  reason  could  be  given,  and  which 
was  itself  a  wrong  on  the  part  of  the  govern- 
ment,  but  the  individual  sufferers  from 
which  were  not  united  and  powerful  enough 
to  obtain  justice.  Their  own  weakness  is 
now  assisted  by  public  opinion:  the  in* 
terests  of  the  whole  community  and  those 
of  a  powerful  profession  are  inseparably 
united  in  the  demand  for  a  redress  of  this 
long  tolerated  iniustioe,  and  no  efforts  must 
be  spared  till  it  has  passed  into  the  cata- 
logue of  "things  that  wefe." 


The  following  is  extracted  from  the  Annual  Return  of  the  Acoountant-General  of  the 
Court  of  Chancery,  of  the  pajrments  made  by  him  out  of  the  Suitors'  Fond,  from  Oc- 
tober 1846,  to  October  1847.* 

£    t.    d.  £       #.  A 

Paid  Lord  ChanceHor's  salary 9»744  16  10 

—  Vice-Cbancellor  Bruce 4,872    7  11 

—  Vice-chancellor  Wigram 4,873    7  11 

—  Ten  Masters^  salaries,  at  2,500/.  ner  annnn  (indnsire  of 

the  proportional  part  of  one  Master's  salary,  retired, 

since  dnid, 25,702  10    3 

—  AccGuntant-Geaml's  salary  as  Master  ....       682  10    0 

—  Proportion  of  pension  to  a  retired  Master  of  1,9001,  per 

annum,  since  dead      ....•••       404  10    1 

Total  Masters         ....  •_...._       s6,689  10    4 

t2 


4ga' *  Fees  in  C<mrt$^€f  TIam mtd BqwUf."*Qame  Certificate  Bitt. 

£     9.    d.  §      9.  i^ 

Paid  AocoQatiiit-GeBenl'0  lakrf   .       *       .       r       •       •      87&  15    0 
•«r  BzpentM  of  office,  offic»>kMpsr,  rate*,  tttfiiomaryv  &c«     •       437  17    8 

•«»   Twenty-eix  Gierke'  ealariee 6,733  11    3 

"T*  Proportion  of  peDeioa  to  a  retired  Qerk  of  450/.  per 

annum        • 80    83 

Total  Acconntant-General'e  office     . 8,127ll2  i 

•^  TVo  Examiners'  salaries  (in  part),  remainder  being  charged 

on  the  SnitorB'  Fee  Fund 584  17    0 

— ^  Retired  Bxaniner's  Pension 194  19    0 

-^   Retiied  Bxamuer's  Clerk's  FtonsiMi       .  ,  97    9    6 

Total  Kiaminsrs      •       •        .        .  — ^—  877   5  5 

—  Clerk  of  Affidavit's  increased  salary 291    6  5 

•*-*   Four  Ckrks  in  Clerks  of  Bntries'  office 365^7  7 

—  Officers  of  the  Lord  Chancelk>r's  Court: 

Usher 292    8    6 

Court-keeper 87  14    8 

Persons  to  keep  order 138  14    1 

Tipstaff 123  16    0 

Seijeant^t^Arm* 555    8    9 

i^   Officers  of  the  Vice^Chancdlar  of  England : 

Secretary .        •        •        •       487    3    8 

Usher 194  17    6 

Trainbearer 97    89 

■^   Officers  of  the  Vice-Chancellor  Bruce : 

Secretary  (two  years'  salary)       •        .        •        •        •        592    6  11 

Usher 194  17  11 

Trainbeaier 97    9    0 

Court-keeper 77  19    2 

•^  OfficenofVice-OiaiMelkririgrBm: 

Secretary 292    6  11 

Usher  «•....•••       194  17  11 

Trainbearer  ••••••••         97    9    0 

Court-keepers 77  19     2 

Total  Officers  of  the  Courto      .     ..  3,60J  If  11 

—  Surveyor -      *  116 10  0 

-^   Compensaldons  to  the  late  Officers  of  the  Court  of  EzchequOT  -      •      •         5,876  ^  ^^ 
^   Solidtorto  the  9ntora»  in  Beu  of  Costa  .        •        •       600    O    0 

DisbursenmrtB     ••••»•••        45  18    5 

\ 645  18   5 

««^  Expenses  of  Courts,  Registrars'  offieee,  Maslera'  offices, 
Beport  and  other  offices,  for  repairs,  rates,  stationery, 
cods,  candles,  servants'  wages,  &c «      .      »         ^»^^  ^  ^ 

—  Carried  over  to  Suitors'  Fee  Fund'  (by  order  of  Court)  •         .      .      •  IS^U   S 

Total  Payments  .•••••  70,360  10  7 

SurjAus  Intereet  invested  •  •  •  •  30,000   0  0 

£100,360  10  I 

To  this  sum  of         •        .        •        •        .        .        .        .    £  70,360  10    7 
Must  be  added  the  Fees  received  and  paid  into  the  Suitors' 
Fee  Fund,  the  amounts  of  which  were  given  at  p«  457,  oKte  137,293  17    7 

207,654    8   a 

A*  These  xmymenU  eat  of  the  Aniofv'  AmI  an  exclusivv  of  th*  paymeaU  to  the  Ae  1^ 

stated,  p.  457,  taUe, 


GAME  CERTIFICATE  BILL; 

This  is  a  bill  to  enable  occupiers  of  land, 
havitig  a  right  to  kill  hares  on  that  land,  to  do 
so,  by  themselves  or  persons  authorised  by 
them,  without  being  required  to  take  out  a 
game  certificate. 

It  recites  the  48  Geo.  3,  c.  55 :  52 -Geo.  9,  c. 
93,  and  3  &  4  Vict.  c.  17,  and  that  by  diveiv 
laws  now  in  force  penalties  are  imposed  on  all 


persons  taking  or  killing,  or  in  assisting  ifi  the 
taking  or  kilhng  of,  amongst  other  things,  aflf 
game  whatever,  who  shaU  not  have  obtained  a 
certificate  of  the  due  payment  of  sudi  duties  *. 
And'  that  it  has  been  found  that  much  at- 
mage  has  been  and  is  continually  done  by  bsiei 
to  the  produce  of  inclosed  lands,  and  diatgreit 
losses  have  thereby  accrued  and  do  ascfee  to 
the  occupiers  of  such  lands,  and  il  is  eapsdieiit 
that  persons  in  the  actual  occupation  of  iw 
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]lDid»«1imild  bfftnawedto  take,  kffl  and  d». 
Bttoy  harea  thcTBon  wiUwot  the  peyment  of  to 
oud  doticB  of  aaaeaeed  taxes,  and  without  the 
incorring  of  any  of  the  panalties  ahova-mett- 
tioned;  it  ia  therefore  pvopoaed  to  anact ; 

1.  IVnona  m  tl*  ooevnetimi  of  indoaMl 
gfoawiB  may  kOI  hares  withomt  a  gaiaa  certi* 
Bcate.  . 

2.  Peraona  employed  not  liahla  to  d»ty  as 
Samekeepeca. 

3. .  Not  to  extend  to  conrsmg  or  hunting. 
4:  Not  to  atrfhorize  the  laying  of  poison. 
5..  AgreemenU  reserving  game  to  he  stui  m 

force.  J  *^  1. 

6.  Future  agreements  not  to  extend  to  bares, 
ttiiess  specially  inehidad.  ,  ,    . 

r.  Hares^mayhesoldtolloeDaed  dealann 


PETTY  BAG  OWKE  BILL, 

Ti^iB  is  a  hffl  to  aboMi  osrtain  offices  io  to 
OfBceoftoPetljrBag  of  the  HighCamrtol 
Ghancery,  and  to  piofide  ibr  th»  tnnsastion  4>f 
tlks  huBiness  of  tbeoffiee.  The  proposed  exb- 
actmenta  are  aa  foUow  :■— -  , 

1.  Onecleikofthepettyhagtoheappomted. 
AIT  other  oflffcers  in  to  petty  hag  to  he  discon^ 
tioued. 

9.  Appmntment^  of  the  first  cIbtIk  The 
Maatev  of  to  RoBs  to  anpoint  hivsuaoesaem 


I  au  ThiAallpowew^anAoritiB8JMri.piiwlfliwr 
^ichlMmtbepaaeiiiffof  thia- act  wei»  law- 
foil  j  Ysafced  iB.theclaitoo£thepettyhMf,or 
any  of  tonvshall  he  and  tact  (eacept  so  far? as. 
the  sam^  are  hereby  tidcea  away  or  altered) 
vested  in  the  clerk-of  the  petty  hag  herehy  ap- 
pointed or  hereafter  to  he  appmnted  underthis 
act,  and  that  all  acts,  duties  and'  senriees  by 
Iter  perfonaed  m  exeeatieii  of  sush  po'wwsand 
■  ■iiuniiKw  8l»U!haiaaB.re8pectsTalidin  to 

lair..  .,  , 

4.  AssalofoficetohepTonded- 
6.  Punishment  for  forgiJig  the  seaL 
6*.  Power  for  clerk  to  appoint  a  deputy  m 

case  of  sickness  or  otor  unaroidahle  cause. 
'  r.  But  he  is  not  to- act  as  solicitor,  or  attor* 

iley  or  agents  otCm 

8f*  T^  derk  is  to  receife  asalary.     

9*  The  clerk  of  the  peltf  hag  may  mmnT 

to  aaskt  hinr  such  clerki  or  derke  as  the  Master 

of  the  Rolls  may  appoint:  to  be  paid  bv  salary . 

10.  Salariea  aad^  expenses  to  he  paid,  out  of 
Suitors^  Fund, 

11.  Penalty  for  taking  gratuities,  &c. 
V2.  Plrovision  for  the  transfer  of  hustnesr. 
13.  Specifications  of  patents  not  to  be  en- 

volM  in  the  petty  hag. 

14i  Maater  of  theRolls  t»  fir  a  taUe  of  „ 
To  te  cbemed  ludak  il-  ^nt  apprated  by.  to 
Lead  CSiancaUer*- 

15.  Acconnta  to.  be  keplt    Receipta  to  he 
paid  into  Shiitora'  Fee  Fund. 

16.  Thatxall  persons  admitted  to  practise  as 
Mfidtora  in  the  High  C6urt  of  Chancery,  or 

lattomeys  in  any  of  her  Miijesty's  Courts  of 
liavr  at  ^r^stmioaler,  ahaU  be  allovMd 


tosaeoBtiRitBfandproeaaBesistosaidi 

of  to  petty  hag,  upon  paysftBiit,.  naveithelaasj 
of  such  fees  in  respect  of  the  hnainaas  liraBfl* 
actec^  by  snah.attoniB|pa.tfaamin.aa  siuOl  be  fiiad 
and  eatablished  ini  maanas  aforesaid. 

17.  Maafeerof  the  Rolls  may  make  oirdena 
for  cuatody  and  relation  of  to  racords. 

18«  That  aU  suehacts^  duties,  %nd  sarneaa* 
aaafenomrorhM^tofovehave  hsea  dene,.per^ 
formed  and  rendered  by  the  derits  of  to  pcatyv 
hag,  or  any  of  tom^  aa  attonaeys  or  afetenmr 
for  partiea  suing  oat  writa^  commie^oaeyf  e«r 
proceaaaa,  oria  to  innpaiatiottof  plea^iig»  or 
otor  documents,  shall  and  may  be  don^  pM^ 
formed,  and  readfeicd  by  attoraeya  dnl7«daBt- 
ted  in  any  of  her  Majesty's  Superior  Comits  al< 
Common  Law,  or  solicitors  duly  admitted  un 
the  High  Court  of  Chanceisy ;  aad  sudi  TOts 
and  processes,  pleadings  and  doeameatsv  shall 
be  sued  out  and  prepared  in  such  and  like  man- 
ner as  business  of  the  like  description  is  now 
cendueted  in  to  Goarta  of  Comsam  La^all 
Westmiasten 

19.  That  all  write  of  wire  facias  heretofore 
isaoed  ent  of  the  said  H»h  Coon  of  Chancanyv 
by  means  ofto  darks  of  the  petty  bag,  sUl 
bemada'  ratamalble  mr.  aneh  one  of  her  «■> 
jestv^  Coorta  of  Comanonlaw  atWestnrinslar, 
aa  to  party  eoittg^  oat  the  aame  shall  fdeaw, 
aadthe  sans,  togetor  wiHt  aU  other  wwis, 
except  write  of  summons  and  write  of  elecmau 
isaiiadovtoGaUiagof.anBappaiiiaman1^  alid 
write  of  restltiikien  issued  on  to>a|yomtmaal« 
oiarobbwhSfiaaadbiahops,  haietofoia  laaanie 
under  the  Great  Seal  of  Gnat  Britain  opoton*- 
wiae^  by  to  derka  ol.tlwpetty  bag,  «r  whiA» 
shaU  be  leadered  necessary  undw  to  pi*- 
riaionaoftbiaae^  stadl  and  may  bermade  iflU 
and  euffrossed  by  to  attornayaocaoMeitOHiRt* 
to  pasto  leqummg  tka  aame,  aaid  shall.he 
seded  with  the  said  aed,  to  he  proridedi' a»/ 
aforeadd,  on  paytMatofsnch  fee  aa  ahaJl!  Iw 
setCted'-aaafoMaaid,  on  prodndnff  1^  sann'at) 
the  ofte of  the  petty  b^r  and  k)dfeing  apiecMi 
containiBg  parrieolara  of  the  aame^  m  hka> 
immnar*  as  write  axe  now  iamad   from)  tob 
Goortr  of  Gemmoa  Low  at  Weatminaten 

HO.  That  o»  to  trarene  of  an  m^tonoBJ 
to  trareree  ahdi  be  prepared  and  eugroaaad* 
by  to  attorney  or  adicitor  of  to  party  V^ob^^ 
cutiag  to  aame,  and  shall  Ifc  sent  bywntar 
taMtlimuB,  to  be  issusd  by  the  derkof  to-petty* 
bag  to  one  of  bef'  Majestr's  Courts  gf.ConMro 
Law  at  Weatmineter,  and  that  upon  to  wAuim 
of  aods  writ  or  caoHnaaaion  aa  atoreemd,  orto* 
^ng  of  such  traverse  wiA  to  llasteroi  matA* 
Ceort  of  CeonDoa  Law,  such  fartor  proceed- 
inga  may  be  had  theieon  as  shall  he  neiaaauiyi 
to  gi?e-&tt  and  legd  effeat  to  a^  vmh*  m^ 
commiadDn,  or  trareraa.  .,.. 

21.  FormeofwritatobeaettledbyttiBlw*** 
ter  of  to  Rolls.  ^^ 

;    99.  Courto  of  Commao  Law  to  taw  cag* 
saaeeof  writBy  •  .   « 

99.  Ofiee  oopiae  ma^be  filed  of  juilgiaialai 
n^kidi  require  for  their  fdi  eaacatiDn  ^ar^m 
^be  done  by  LokI  ChaaesUor  ov  Aiaslef  "Oil 
toRdla  (audi  oi  aallfing  is  pateals  take  on- 
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tillad,  or  yacating  records) ;  and  orden  of  the  intenrene  between  the  report  of  a  railway  bill 

T__j  rxL. «_^        ^M .,  .t.  T*_ii and  the  further  coDsideration  of  such  report; 

and  that  on  the  further  consideration  of  socb 
report,  the  chairman  of  ways  and  means  shall 
acquaint  the  house  whether  the  bill  contains 
the  necessary  provisions  for  carrying  into  effect 
the  standing  orders  specified  in  the  second  re- 
solution. 

I3tk  March,  1848. 


Lord  Chancellor  or  Master  of  the  Rolls  may 
■then  be  made  thereon. 

94.  That  from  and  after  the  paeeimg  of  thie 
act  no  writ  or  plea  of  privilege  to  sne  or  be 
sued  in  the  office  of  the  petty  bag  shall  be  al- 
lowed to  any  person  or  persons  whomsoever, 
and  that  all  persons  now  by  law  entitled  to  any 
such  privile|^e,  shall  sue  ana  be  sued  in  the  same 
courts  and  in  like  manner  as  others  of  her  Ma- 
jesty's subjects  not  having  such  privilege^  and 
no  writ  shall  be  issued  for  or  against  any  officer 
Of  the  High  Court  of  Chancery  out  of  the  said 
office  of  petty  bag. 

25.  Monies  paid  into  court  for  her  Majesty's 
use,  shall  continue  to  be  received  as  heretofore, 
&c. 

25.  Compensations. 

27.  Power  to  make  orders. 


BERST   REPORT  FROM  THE  SELECT 
COMMITTEE  ON  RAILWAYS. 

Thb  Select  Committee  appointed  on  the  Rail- 
way Bills  of  this  Session,  who  were  em- 
powered to  Report  their  opinion  from  time 
to  time  to  the  house ; — Have  made  progress 
in  the  consideration  of  the  matters  referred 
•to  them,  and  have  agreed  to  the  following 
resolutions; — 

1 .  That  the  amount  of  capital  proposed  to  be 
raised  by  the  railway  bUls  of  the  present  ses- 
sion is  not  so  great  as  to  render  it  expedient 
that  wij  general  measure  should  be  adopted  for 
interfering  with  the  progress  of  such  bills  in 
their  ordinary  course,  beyond  a  careful  and 
strict  investigation  by  the  committee  on  the 
pmnts  hereafter  specified. 

8.  That  the  attention  of  the  committee  to 
whom  the  various  railway  biU;i  shall  be  referred, 
be  specially  called  to  the  necessity  of  strictly 
enforcing,  with  regard  to  such  bills,  the  stand- 
ing orders  which  were  adopted  by  the  House 
QC  Commons  in  the  last  session  of  parliament, 
on  the  recommendation  of  the  committee  on 
raOway  bills,  vis.,  with  respect  to  the  new  bills 
of  this  session,  the  etanding  orders,  Nos.  124, 
125,126,  127,  128, 129,  130;  and  with  respect 
to  suspended  bills,  the  two  stending  orders 
which  follow  the  above  orders ;  and  that  in 
each  case  (whether  the  bill  be  a  new  or  sus- 
pended bill)  they  make  a  spe^al  inquiry  into 
the  suffidency  and  bond  fide  character  of  the 
snbseription  contract,  and  repwt  their  o|Hnion 
thereupon  to  the  house. 

3*  Thai  the  standing  orders  relating  to  sus- 
pended bills  be  rescinded,  so  far  as  they 
shorten  the  period  required  between  the  second 
reading  of  the  bill  and  the  sitting  of  tiie  com< 
mitlee  thereon;  also  so  far  as  they  would  pre- 
vent the  committee  from  receiving  evidence 
•ail  hearing  parties  with  referei&ce  to  the  suffi- 
oency  and  bond  fide  character  of  the  subserijp- 
tio»  contract ;  and  lastly,  so  far  as  thev  dis- 
potte  with  the  further  consideration  of  tne  re- 
P^KTlpivviously  to.  the  enffrossment  of  the  biU. 
4*  That  seven  dear  days  shall  in  all  cases 


PROCEEDINGS   FOR  THE    REPEAL 
OF  THE  CERTIFICATE  DUTY. 


Although  not  precisely  in  order  of  date, 
we  shall  commence  our  report  of  the  pro- 
ceedings adopted  during  the  past  week  for 
the  repeal  of^the  certificate  duty,  with  the 
great  meetine  of  the  profession  whidi  took 
place  in  the  Hall  of  the  Incorporated  Law 
Sodety,  on  Wednesday  laat^  the  22nd 
instant.  Our  readers  are  aware  that  the 
meeting  consisted  not  only  of  the  members 
of  that  sodety,  but  of  the  rest  of  the  at- 
torneys and  solicitors  practising  in  the  me- 
tropoHs.  Measures  were  taken  to  ascertaia 
that  those  only  werepresent  who  were  en« 
titled  to  attend.  Tne  signature  of  each 
person  was  taken  as  he  passed  through  the 
outer  hall,  and  no  less  than  375  names  were 
thus  subscribed.  Many  oi  the  membera  of 
the  sodetj,  and  perhaps  others,  passed  in 
without  so  subscribing,  and  the  meeting,  no 
doubt,  consisted  of  nearly  500, — a  largfi 
assemblage  of  professional  men,  amidst  Uieir 
various  avocations. 

At  one  o'dock  predsel]^  it  waa  moved 
that  Mr.  Ranken,  the  President  of  the  so- 
ciety, should  take  the  chair,  to  which  he- 
kinolj  acceded,  and  stated  the  purpose  for 
which  the  meeting  was  conveneiC  namdj,  to 
consider  what  steps  should  be  taken  to  ob- 
tain a  remission  of  the  annual  certificate 
duty  on  attorneys  and  solicitors.  He  ez- 
plamed  that  tlue  members  of  the  council 
attended  there  as  members  of  the  profession, 
and  not  in  their  ofiidal  capadty.  Th^had 
been  requested  by  a  considerable  number  of 
their  brethren  to  convene  this  meeting,  and 
they  had  felt  bound  to  lend  thdr  assistance 
to  an  object  which  appeared  to  be  just  and 
proper. 

Few  public  meetings  take  place  without 
some  controversy  either  on  matters  of  ibim 
or  substance.  Amoi^t  lawyers  in  parCioi- 
lar.  it  might  be  antidpated  that  if  there  were 
any  peg  on  wliich  to  hang  an  objection,  it 
would  be  sure  to  be  seized  hold  o^  and  so  it 
was  in  the  present  instance.  Mr.  Bipl^ 
one  of  the  members  of  the  society,  protested 
agaiost  the  regularity  of  the  meetmg  upon 
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a  peculiar  oonstractioii  which  he  pat  upon 
some  of  the  bye-laws ;  but  as  this  was  not  a 
meeting  of  the  society^  but  of  the  profes- 
non  at  large,  who  were  permitted  to  assemble 
on  that  Occasion  in  the  society's  hall,  the 
objection  was  overmled. 

The  first  of  the  resolutions,  which  will  be 
hereafter  stated,  was  moved  by  Mr.  Wwg, 
who  went  orer  the  several  grounds  upon 
which  the  taxes  upon  attorneys  and  solicitors 
are  condemned  as  partial,  imequal,  and  un- 
just. The  course  they  had  to  pursue  was 
to  bring  before  government  the  injustice  of 
the  imposition.  They  might  not  press  in 
the  present  state  of  public  affairs  for  an  im- 
mediate relief,  but  it  was  easy  to  devise  some 
means  by  which  the  tax  might  be  taken  off  a 
profession  which  was  necessary  and  bene-' 
ficial  to  the  community,  although  for  the 
misconduct  of  a  few  it  was  the  fashion  to 
revile  the  whole. 

This  resolution  was  seconded  by  Mr. 
Kinderley, 

Mr.  Austen,  the  Yioe-President,  answered 
the  misapprehension  which  one  of  the  mem- 
bers had  stated  to  the  meeting  regarding  the 
interview  with  the  Chancellor  of  the  Ex- 
chequer, and  the  supposed  indecorum  of 
hastily  proceeding  to  introduce  a  bill  into 
parliament  in  opposition  to  the  government 
at  a  time  of  peculiar  difficulty.  There  had 
been  no  undue  haste.  The  interview  took 
place  nearly  a  month  ago,  and  every  respect 
would  be  paid  to  the  authorities  in  reference 
to  the  time  of  proposing  the  bill. 

Amonest  other  speakers,  Mr.  BureheU, 
the  Under-sheriff  of  Middlesex,  and  the 
legal  adviser  of  the  Board  of  Income  Tax 
Commissioners,  addressed  the  meeting.  His 
knowledge  regarding  the  state  of  theprofes- 
aion  in  his  district,  enabled  him  fully  to  ap- 
preciate the  hardship  and  ill  consequences 
of  this  impost,  which  formed  a  second  in- 
come tax,  and  he  strongly  testified  to  the 
extreme  injustice  and  severity  of  this  un- 
equal impost. 

Oil  the  supposition  that  the  taxes  on  the 

Erofession  might  be  considered  by  the  legis- 
Lture  as  a  protection  to  the  public  against 
the  entrance  or  continuance  of  improper 
members  therein,  a  resolution  was  moved  by 
Mr.  Crawder  and  seconded  by  Mr.  Field, 
that  the  income  tax  derived  from  that  source 
ou^ht,  in  the  opinion  of  the  meeting,  to  be 
applied  in  makme  adequate  and  pubuc  pro- 
vision for  the  education  on  an  improved 
^Btem  of  the  rising  gjeneration  of  the  pro- 
fession, and  should  not  be  applied  to  the 
ordinary  fiscal  purposes  of  the  state.  TUs 
proposition  was  considered  by  a  large  ma- 


jority of  the  meeting  as  inoonaiatent  with' 
their  present  objects,  which  were  confined 
to  the  repeal  of  the  annual  certificate-  dxttj. 
The  grotmds  of  this  motioA  were  very  ably 
discussed,  but  ultimately  the  proposed  re- 
solution was  withdrawn. 

It  may  be  important  to  observe,  that  al- 
though the  promoters  of  the  meeting  thus 
gave  wav  to  the  objection,  which  we  have 
stated,  the  proposiuon  itself  shows,  that  the* 
leading  members  of  the  Incorporated  Society 
are  desirous,  not  only  of  relieving  their 
brethren  from  this  unjust  burthen,  but  of 
efiecting  the  educational  improvement  of  the 
future  members  of  the  profession.  It  ap- 
pears to  have  been  assumed  at  the  meeting, 
that  if  this  resolution  were  passed,  the  Cer- 
tificate Duty  might  be  retamed,  subject  to 
its  bearing  the  expenses  of  an  improved  sys- 
tem of  legal  education.  But  we  understand 
that  the  proposers  of  this  improveihent  in- 
tended that  such  expenses  should  be  borne 
out  of  the  money  received  on  articles  of 
clerkship,  and  it  is  remarkable,  that  in  Ire- 
land a  return  is  made  by  the  Stamp  Office 
of  a  considerable  proportion  of  the  duties 
received  on  attorneys'  indentures.  By  a 
parliamentary  return  (printed  18  L.  0. 
247) f  it  appears,  that  uxe  Society  of  the* 
King's  Inn  m  Dublin  receives,  on  the  aver- 
age, upwards  of  2,000/.  a-year  from  these 
stamp  duties.*  U  a  like  proportion  were 
paid  out  of  the  duties  receivea  in  England^ 
and  Wales,  it  would  produce  at  least  1 2,000f. 
a-year,  sufficient,  as  well  for  educational 
purposes,  as  for  the  relief  of  a  large  part  of 
that  distress  which  must  unavoidably  fall  on 
the  aged  aQd  infirm  members  of  every,  pr^ 
fession.  The  decision  of  the  meeting  was 
probably -right;  but  we  trust  that  the  im- 
portant object  of  securing  not  onlv  the  legaf 
but  the  general  education  of  the  niture  men 
of  this  branch  of  the  profession,  will  be  fol- 
lowed up  by  those  who  evidently  see  its  im« 
portance,  and  are  able  to  urge  it  forward. 

Mr.  Field,  in  the  course  of  his  addiesa^ 
strongly  observed  upon  the.  fallacy  of  sup-  > 
posing  that  tiie  certificate  duty  operated  as 
a  restraint  upon  mal-practioe,  for  it  was 
evident  from  recent  trials  at  the  Central 
Crimmal  Court  that  there  were  many  pirates 
in  the  profession  sailing  under  the  colour  of 
one  certificate,  and  lev^^  .contributions 
upon  the  public  by  their  iniquitous  pro- 
ceedings. •    * 

The  income  of  attom^s  and  sohcitors> 
derived  from  severe  mentu  application,  de» 
pendent, on  the  health  of  the  mdiyidual,  and 


*  See  6  &  6  Vict  c.  83,  s.  8. 
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>0i^de§kUtg^ihriktSSlspml^^tikB  -OMifimelhtl^. 


amseqacodfiof  >fre0ur]iHu  iteiiie^Ttas'j^ 
tinibm>a  inobtinniOTQpoHidfbjJiir.  J&aM' 
Bmum,  tmnd  imommL  *hj  .A1b«  JkL  .£•: 
jUmmiiimsiynAo  aonfeBBdtd<that»dafltBBd  irf 
ptf^idH^agOTOtecftexliiAiirttiiem,  tbe  iteaes 
(m  professional  incones  BhauM  lie  rlensd  ia 
jMUjiwliuii  .'to  '^heur  /niiiif ntaiin .  dimtitii* 
3lriB>rcscikitiMi>inis  oanied  unuuMOutl^. 

dM  flBtnosdmaiyiYBtefto  oaa  of  ike  >?•- 
aiAiitions  wia)pfop— Bdtand>g«andtd,  wliiah 
Tidfr,<ttB  »tfae  dttdnpan  abtemed,  was  kiig^r 
tdnn  all  'the  qBroposed  randutknis  rput  t»- 
Mtinr*  it  amsiatodiof  an  TBlAomie  mam- 
OMUivtand  no^a  >ihmt  sevn  loaoliitbaB, 
pant  af  wUcb  casoited  tftie  aaaniiMnitaaiarall 
aa  ibe  oppoaitian  of  the  mtatiiig,  but  oa  ibe 
nittt  was  ulfeHuatdj  witfadbDamiin  deforeiioe 
ta.  tbe  almost  trnhneDBalTe^Mcat  of  tbe  mMt 
iagi  iredeam  it  uaneeoaaaiy  to  aetat  forth. 
Tma  and  otber  occaaional  intemiptiona 
^Aiob  took  pkoe  in  thoT^gvlar  baaineas  of 
Aeoneatingy  were  fvdblj  oaaomanted  nipm^ 
andoppoiad  by  Mr.  Amtkee,Mr.  ^Gontanm, 
md  .other  meodbavs  of  tl^  aoaiaty.  At 
length,  on  the  motion  of  Mr.  Cmrie,  ae- 
anttiad  by  Mr.  Oowrdale,  a  petition  to 
both  Honaes  of  Parlionient  was  appvored, 
and  the  chai^gie  of  it  oonfidad  to  .the  eouneil 
ofMielDaiBpoiEtad  Sooiaty. 


'Since  ^onriiat  oftpetitions  to  the  Houae 
of  Commons  in  tbe  couxaeof  laatsareek,  (see 
page  475,  anU,)  24  petitions  have  been 
pieaented  from^aaious-other  phweap  m: — 


Bmningbam* 

Bodmin. 

Arom^gvBve* 


Cabsrtlaad. 
Cbsdit^. 

Daxlaston. 
Dover 

Glamford  Briggs. 
Gnultiiam. 
HoHieacut 


Ludlow. 
Otiey. 

Saram^Naifa 

Sleaford. 

Stroud. 

Sunderland. 

Sutton,  Long. 

Tewkesbury. 

Wednesbunr. 

Wiveiiacomw* 

Petitions  haye   been   presented   from  132 
places. 

In  adcBtion  to  the  list  of  ^members  who 
had  preaented  petitions  at  the  time  of  omr 
hat  pubHcation,  we  are  glad  to  give  a  further 
mtntter-roQ,  making  *in  idl  02  members  of 
Mtfiamentto-whom  the  cham'of  ^titiona 
nas  been  confided.  Copies  of  petitiona  tmd 
atatementa  in  fWvonr  of  npeal,  have  also 
been  aent  to  Tariotn  odier  members,  so  that 
a'large'part  of  the  hooae  is  now  in  poaaea- 
aioB  of  the  marita  of  the  eaae.  The 
of  the  memhem  aae  m  followt~ 


Mx.  Beokett. 
Mi:.'Bonham  .CSartes. 
Mr.  Cripps. 
Mr.  H.' Hope. 

•MT.«mt. 
Tiscount  lagaMre. 
Mr.  Kershaw. 
Jfc.  iJohB)  Martin* 
Certain  BotthdO. 


MiuJItea. 

CkkLfialwsy. 

G&r'  Wm.  SomerviDe. 

Kfr.^tKnsfield. 

vfr.  Stantan* 

^SirJ.TMtope. 

jMr.  Watty. 


/ihe  iollowiqf^aBBcte  i 
the  i]iaatixig.«lMMre  treCnrred  'to.; — 

ft  was  vravad  by  ^Mr.  VPisy,  "aaoanded  hf 
Mr.  Ji[iMifar2ey,aEDid'raaalvad, 

*'  1.  TfaaaidieTpBofceaion  of  attomeya  wai  sa- 
lidtors  k  un§aa%tasBd^«aDda  tha-eajgaBcis 
of  the  State,  and  thatthe  praaent  of  the  do^ 
of  '120/.  on  their  ^^Litides  of  Qerkahip,  and  2sL 
on  their  admission,  (equivalent  on  the  average 
of  lives  to  the  annual  payment  of  9/*  and  n^ 
wards)  and -the  Annaal' Certificate  Duty  of  137. 
and  e/.y  besides  fifae  Income  Taa  of  these  per 
cent.,  paid  by  them  in  common  widrthejrest*of 
the'commuasty  (making  /altogatber  an  income 
Tax  of  10/.  per  cent,  on  the  average  of  tbeir 
profesaional  asrviceSy)  is  m^piat  and  oppiea- 
sive." 

It  was  moved  by  Mr.  Bame*,  aecondad  by 
Mr.  Armgtreng,  and  roBdlved, 

*'  2.  That  as  the  income  ^  attorneys  and  so- 
fieitors  is  deiived  from  'Savoro  'muuial  applica- 
tian,  IB  dependant  ion  teallih,  and  :iB  eooaa* 
<|nantly  of  a.paacariona  fl8mire»dnataad  of  pac- 
ing a  greater  tax 'than 'Otheva,  the  laaes  on  their 
professional  incomes  shonid  be  in  proportion 
to  such  tenure.'' 

It  was  moved  by'lCr.  Carrie,  secondad  by 
Mr.  CoverdaU,  and  resolved, 

"3.  That  the  foregoing  Tcaolnliona  be  signed 
by^the  chairann,  and  i^ertiaed  in  the  daily 
papers,  and 'that  the  petteion  founded  -tiieraan 
and  now  Tcad,  be  piaaanted  to  both  honaaaaf 
pariiamant,  and  that  the  oonncil  of  die  Inear- 
pomted  Law  Society  he  reqneated  to  lake  the 
charge  of  such  petition." 

The  following  is  the  petition  :<— 
''To  the  Honoufsibk  the  Oonunona  of  the 
United  Kiuffdom  of  Gbreat  Britain  andlsa* 
land,  in  Paniament  assembled. 

"Tbe  humble  JE^Btition  oLtise  underajigQed  At- 
torneys and  Solicitors  practising  in  the 
Courts  of  Law  and  Emiity  in  the  Metropolis. 
agreed  to  at  a  Public  Meeting  of  tiia  'Frefea- 
non,  held  at  the  Hall  of  tim  Ineoiponted 
Law  Society,  ChaneeiyJ<ane,ihe  32Bd  dif 
of  Mareb,  1048. 

sbeweth,  j[uat  your  pennonen,  aud  «ie 
other  attorneys  and  siilieitonM>rarti^aiff  in  Aa 
courts  of  law  and  equity  in  ae  imiled  liinK 
dom,  ane  nagostly -taawd .  inwai  da  the  i  _ 
of  the  ata1n»  rmaawnch  as  -.im  i-addition  ao 
ordinary  tasea  paid  by  the  other  olaaseaoflha 
coaMnunity,  each  oi  yonr.petitioneoiy  on  beimr 
articled  to  his  profiBSsioo,  has  *been  oOBopeHed 
to  pay  tiie  sum  of  120/.  tor  the  atamp  on  hia 
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artklM  of  e]«rk«htp,  and  on  his  adnuBsion  to 
practise  tiie  further  mim  of  26/.,  and  after  hit 
ftdnuMioD  and  during  the  whole  of  his  profes- 
sional life  he  has  to  pay  for  certificate  dut^  the 
annual  sum  of  12/.  when  he  carries  on  business 
within  the^limits  of  the  London  Di^riot  Post 
Office,  and  the  annuid  smn  of  8/.  when  his 
practice  is  beyond  those  limits. 

**  That  the  members  of  the  Bar  do  not  pay  any 
duty  to  the  government  on  commencing  their 
course  of  study,  and  they  only  pay  60/.  on  their 
•dmssrion. 

**  That  the  members  of  the  medical  profes- 
flion,  on  eomnisneing  their  course  of  study,  pay 
a  dn^  which  averages  about  6/.  each,  and  that 
no  amniseion  duty  is  imposed  on  them. 

**  That  the  dutyon  the  articles  of  clerkship 
and  on  the  admission  of  an  attorney  and  soli- 
ctor is  on  the  average  of  lives  equivalent  to  an 
annual  payment  to  the  government  by  each  in- 
dividual of  9/.  7s.  lOd. 

"  Hiat  the  average  professional  incomes  of 
attorneys  and  sohcitors  does  not  exceed  the 
aum  of  300/.,  and  the  annual  certificate  duty 
amounts,  in  cases- of  country  practitioners,  to 
neariy  3/.,  and  of  London  practitioners,  to  4/. 
par  cent,  income  tar. 

'*  Thatthese  several  taxes  being  added  to  the 
general  property  tax  of  3  per  cent.,  imposed  on 
them  in  common  with  the  rest  of  their  fellow 
aabjeets,  maice  a  per^sentage  of  10/.  and  up- 
ifurda  on  the  average  of  their  professional 
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''That  your  petitioners*  income  is  deriwd 
from  aeveve  meirtal  application,  is  dependent  on 
bealth,  and  i»  cons^eatiy  of  a  piecarioos 
tenure,  and  your  petitioners  submit  that,  in- 
atead  of  paying  a  greater  tax  than  others,  the 
tax  on  their  professional  incomes  should  be  in 
piopoffiMNi  to  such  tenure. 

**Thaty0ur petitioners  are  willing  to  bear, 
wand  wiU  clieerftilly  pay  their  full  share  of  the 
bnrtiieBS  of  the  country,  but  they  justly  feel 
agggjevad  by  the  present  system  of  partial  and 
axclutm  taxation. 

^  Your  petitioners  therefore  humbly  pray  your 
'Hottoonble  House  that  you  will  be  pleased 
to  remit  the  annual  certificate  duty  payable 
bjf  attorneys  and  solicitors,  or  that  if  it 
anaald  appear  to  the  legislature  that  the 
nnfaitenaBce  of  such  tax  would  be  beneficial 
to  the  public  by  insuring  increased  respecta- 
bility <»  thopTofession,  the  same  may  be  de- 
bated solely  to  the  improvement  of  the  pro- 
lisssion  by  the  establistuaent  of  an  improved 
^stim  of  legal  education,  or  that  your 
Honoarabfe  House  will  be  pleased  to  grant 
auch  other  reMef  as  to  your  wisdom  and 
justno  may  seem  meet, 
ikiid  foor  petitioners  will  ever  pray,  &c. 


Besides  the  "  running  commentary  *'  whiefa 
we  have  gjiven  on  the  speeches,  we  shall  odd 
the  details  collated  with  various  reports  in  the 
poUicprcas. 


0ns  of  the  most  numerous  meetings  of  at- 
torneys and  solicitors  ever  before  seen  in  the 
metropolis,  and  convened  by  the  Council  of  the 
Law  Societv,  was  held  on  the  22nd  inst.,  in  the 
Soclet3r's  Hall,Chancery  Lane,  for  the  purpose 
of  adopting  measures  to  obtain  a  remission  of 
the  Annual  Certificate  Duty.  The  great  hall 
was  crowded  to  excess.  Mr.  Charles  Ranken 
was  called  to  the  chair,  and  the  notice  conven- 
ing the  meeting  having  been  read, 

The  Chairman  said,  ne  wished  it  to  be  under- 
stood, that  although  the  meeting  assembled  in 
that  hall,  by  permission  of  the  Council  of  the 
Society,  yet  it  was  a  meeting  of  tiie  profession 
generallv,  and  in  no  other  way  an  act  of  the  so- 
ciety. He  was  there  not  as  president  of  the 
society,  but  as  chairman  of  that  meeting. 

Mr.  Ripley  complained  that  sufficient  notice 
had  not  been  given  of  the  meeting.  He  thought 
that  for  any  meeting  called  in  that  hall,  the 
same  notice  ought  to  be  given  as  would  be  re- 
quired for  the  meeting  of  the  society  itself.  He 
understood  that  24  hours'  notice  had  been 
given  to  the  Chancellor  of  the  Excheouer  to 
abandon  the  Certificate  Duty,  and  he  having 
declined  to  do  so,  a  bill  had  been  prepareo, 
which  it  was  intended  to  endeavour  to  carry, 
in  opposition  to  the  government.  He  thought 
that  the  council  of  that  society  was  taking  them 
by  surprise,  and  that  if  they  aid  not  insist  upon 
the  10  days'  notice  of  meeting  being  given, 
as  reqnzred^y  the  bye-laws  of  the  Institution* 
it  would  lead  to  all  manner  of  irregularities  in 
the  management. 

The  Chairman  atated,  that  that  was  not  a 
meeting  of  the  society  at  all,  but'a  meeting  Of 
the  profession  genendly,  a  certain  number  of 
whom  had  asked  the  council  of  the  society  to 
lend  them  the  hall  to  hold  the  meeting  in. 

Mr.  Ripl^  persisted  in  proceeding  with  his 
argument,  when 

Mr.  Crmcder  thought  the  last  speaker  was 
irregular,  and  out  of  order,  in  indul^ng  in  an 
attack  of  this  sort  on  the  council  of  the 
society.  It  was  well  understood  that  this 
was  not  a  meeting  of  the  society,  but  of 
the  profession  generally,  called  together  fOr 
purposes  altogether  distinct  from  the  pur- 
poses of  the  society ;  and,  therefore,  bethought 
the  profession  ought  to  be  very  much  obliged 
to  them  for  their  courtesy. 

The  Chairman  then  took  the  Spinion  of  the 
meeting  as  to  whether  Mr.  Ripley  should  be 
allowed  to  proceed,  which  was  decided  in  the 
negative. 

Mr.  Wing  then  rose  to  propose  the  first  He- 
solntion,  which  he  said  he  had  willingly  under- 
taken, being  anxious  to  do  all  in  his  power  for 
the  honour  and  advantage  of  the  profession. 
The  resolution  which  he  had  to  propose  was  to 
the  effect— "That  the  profession  of  attom^s 
land  solicitors  is  unjustiy  taxed  towards  the 
Uxigencies  of  the  state,  andthat  the  payment  of 
{the  duty  of  1201.  on  thehr  articles  of  dnkxlltip. 
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and  25/.  on  their  admission  (equivalent,  on  the 
average  of  lives,  to  the  annual  payment  of  9/. 
and  upwards,)  and  the  annual  certificate  duty 
of  12/.  and  8/.,  besides  the  income  tax  of  3  per 
cent,  paid  by  them  in  common  with  the  rest  of 
the  community  (making  altogether  an  income 
tax  of  10/.  per  cent,  on  the  average  of  their 

frofessional  incomes)  is  unjust  and  oppressive." 
le  proceeded  to  show  that  these  duties  were 
partial,  unequal,  and  unjust,  and  in  support  of 
nis  views,  quoted  from  a  printed  document 
which  he  held  in  his  hand,  the  foUowing^state- 
ments : — 

The  pupils  or  apprentices  in  the  medical  pro- 
fession, and  in  all  trades  and  other  business, 
pay  a  duty  on  their  indentures  only  propoi^ 
tioned  to  the  premium.  The  premium  on 
articles  of  clerkship  does  not,  on  the  average, 
exceed  200/.;  and  consequently,  the  duty 
thereon,  if  equal  justice  were  observed,  ought 
to  be  61.  only,  instead  of  120/.  Nor  is  any 
other  profession  than  that  of  attorneys,  so- 
licitors, and  proctors  charged  with  similar 
atamp  duties ;  nor  is  any  annual  stamp  duty 
imposed  on  the  higher  branch  of  the  legal  pro- 
fession. Such  duties  are  not  founded  on  any 
just  principle  of  taxation.  If  a  tax  on  the  talent 
and  industry  of  individuals  engaged  in  a  lawful 
calling  be  at  all  expedient,  it  ought  to  be  levied 
not  only  on  the  three  learned  professions,  but 
on  all  merchants,  bankers,  manufacturers, 
traders,  and  others.  A  small  tax  on  each 
would  remove  the  grievance  complained  of,  and 
at  the  same  time  produce  far  more  than  the 
amount  now  levied  unjustly  unon  attorneys  and 
solicitors.  It  is  now  an  established  principle 
that  there  should  be  no  "class  legislation;" 
that  taxes  should  be  general,  and  not  be  im- 
posed for  the  protection  of  manufacturing, 
agricultural,  or  any  other  class.  If,  therefore, 
it  be  wrong  to  levy  imposts  on  the  com- 
munity for  the  benefit  ot  a  class,  it  must  be 
equally  wrong  to  impose  burdens  on  one  class 
in  exoneration  of  the  rest.  The  attorneys  and 
solicitors,  in  common  with  their  fellow  subjects, 
pay.  at  least  their  equal  share  of  all  the  taxes 
imposed  on  the  community  at  large.  The  cer- 
tificate duty,  which  falls  exclusively  on  their 
branch  of  the  profession,  amounts,  on  an  ave- 
rage of  the  incomes  of  attorneys  and  policitors, 
to  4/.  per  cent. ;  and,  therefore,  if  the^r  are  still 
required  to  pay  the  income  tax  on  theur  profes- 
sional earnings,  ousht  they  not  in  fairness  and 
justice  to  be  relieved  from  the  certificate  duty  ? 
otherwise  they  will  be  subjected  .to  a  burden 
of  double  the  amount  borne  by  other  classes 
of  the  public.  Bv  the  operation  of  many  recent 
changes  in  the  law  and  the  practice  of.  the 
courts,  and  by  enactments  relating  to  deeds 
and  other  documents,  the  emoluments  of  the 
profession  have  been  much  diminished,  al- 
though the  disbursements  continue  very  nearly 
the  Q^me  as  heretofore.  This  is  submitted  to 
the  consideration  of  the  legislature  as  another 
reason,  if  another  were  required,  why  this  tax 
should  be! repealed.  The  severe  pressure  of 
t|ie  certificate  tax  is  strikingly  shown  by  the 
uabih^,  of  several  hundred  attorneys  .to  pay  it 


within  the  time  fixed  bv  the  act,  the  l6th  De- 
cember in  each  year.  In  the  last  year  266  so- 
licitors did  not  pay  it  till  the  following  year,  and 
were  conseoently  excluded  from  the  Stamp- 
Office  Law  last.  Of  these,  65  paid  only  within 
the  last  month  of  the  year;  and  170,  having 
neglected  for  upwards  of  a  year,  were  com- 
pelled to  give  pubUc  notice,  and  apply  to  the 
Court  for  permission  to  renew  their  certificates. 
He  quite  concurred  in  the  whole  of  this  state- 
ment but  he  begged  to  say  that  in  alluding  to 
the  medical  profession  tney  ^did  so  merely  to 
illustrate  their  own  case,  and  not  from  any 
desire  to  throw  the  burthen  on  other  shoulders 
[hear].  He  hoped  the  meeting  would  not  con- 
sider, after  what  had  fallen  from  Mr.  Ripley 
concerning  a  bill  which  he  said  they  were 
anxious  to  thrust  down  the  throat  of  the  Chan- 
cellor of  the  Exchequer,  that  they  were  then 
assembled  for  any  political  purpose  whatever 
[hear],  or  for  any  other  purpose  that  could  in- 
duce her  Majesty  to  suppose  that  they  were  less 
lojsl  or  devoted  subjects  than  any  other  class 
ot  her  Maiesty's  faithful  people  [cheera].  The 
course  which  they  were  now  called  on  to 
pursue  was  to  bring  before  parliament  and  the 
government  a  fair  statement  of  the  grievances 
they  laboured  under,  and  to  point  out  or  devise 
either  bv  the  fiscal  regulation  of  the  stamp 
laws  or  by  some  other  means,  a  way  by  whicn 
the  injustice  might  be  remedied  and  put  an  end 
.to  [cheers].  Let  them  urge  this  quietly  and 
respectfully,  but  at  the  same  time  firmly,  and 
they  must  idtimately  prevail.  He  had  seen  the 
.poorer  members  of  tneir  profession  labouring 
nonestly,  industriously,  and  economically  to 
gain  a  respectable  competency ;  and  yet  such 
was  the  prejudice  against  them  in  the  pfabBe 
mind,  that  although  no  man  in  the  community 
was  so  useful  as  an  honeat  and  respectable  at- 
torney^ yet  the  public  took  a  delight  in  calum- 
niating them .  [hear,  hear].  He  would  now 
show  them  how  the  government  could  oasily 
relieve  them  from  this  unjust  tax  without  lomg 
anything  to  the  revenue.  They  all  knew  that 
the  duty  on  settlement  was  25/.,  and  that  the 
father  of  an  illegitimate  child  might  settle 
100,000/.  on  bis  child  for  that  amount  without 
paying  the  10  per  cent  legacy  duty  [bea^  bear]. 
There  was  then  the  conveyance  of  l^ads  and 
the  exemptions  that  existed  in  the  traoafer  of 
shares  and  stock  of  the  Bank  of  Kngland  and 
South  Sea  Company  [hear,  hear,  bear].  A 
man  might  give  50,000/.  consols  for  an  eatalSb 
and  pay  only  a  duty  of  1/.  15#.  fhear,  hear]. 
Did  not  this  show  them,  then,  how  perfectly 
easy  it  would  be  for  the  government  to  relieve 
them  from  this  duty  ?  [cheers]. 

Mr.  KinderUy  seconded  the  resolutioo. 

Mr.  Cope  supported  the  motion,  alalingtthat 
although  the  duty  on  an  average  of  Uves  was 
stated  to  amount  to  10  per  cent.,  yet  on  thooe 
who  were  struggling  for  a  position,  and  whose 
incomes  only  averaged  from  lOOl.  to  250|.  per 
annum  for. several  years,  it  often  amoonKd  feo 
as  much  as  20  or  25  per  cent  on  their  ineoBMib 

Mr.  Antten  explained  the  circnmataiioaB  in 
which  a  depotalkm  from  the  fimiponled  Lnt 
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Society  had  waited  on  the  Chancellor  of  the  Ez- 
cheqner  at  the  time  a  deputation  from  Manchei- 
ter  waa  in  town  for  the  same  purpose. 

Mr.  Bwchell,  the  under-sheriff  for  Middlesex, 
stated,  that  in  his  official  capacity  as  clerk  to 
the  Income  Tax  Commissioners,  he  had  had 
repeated  opportunites  of  seeinff  sufficient  to 
convince  him  of  the  injustice  of  the  certificate 
duty,  as  it  affiected  the  poorer  members  of  the 
profession,  and  he  would  be  happy  to  do  every- 
thing in  his  power  to  assist  m  obtaining  its 
repeal. 

After  considerable  discussion,  and  an  attempt 
on  the  part  of  one  or  two  persons  to  disturb 
the  pre-arranged  order  of  the  proceedings  by 
introducing  amendments,  petitions,  and  sub- 
stantive resolutions,  manv  of  them  being  per- 
fectlv  irrelevant  to  the  object  of  the  meeting- 
Mr.  SotUkee  thought  the  heads  of  the 
profession  were  entitled  to  the  thanks  of  their 
poorer  brethren  for  the  kindness  with  which 
they  had  interested  themselver  in  this  matter ; 
but  if  they  failed  in  preserving  unanimity 
amongst  thembelves,  it  was  impossible  they  could 
expect  sympathy  from  the  public  [cheers]. 

The  resolution  was  then  put  from  the  chair, 
and  adopted  unanimously. 

Mr.  Keith  Barnes  proposed  the  next  resolu- 
tion, to  the  effect— *<  That  as  the  income  of 
attorneys  and  solicitors  is  derived  from  severe 
msntal  application,  is  dependent  on  health,  and 
is  consequently  of  a  precarious  tenure,  instead 
of  paying  a  greater  tax  than  others,  the  taxes 
on  their  professional  incomes  should  be  in  pro- 
poxtion  to  such  tenure. 

Mr.  Armstrong  seconded  this  resolution, 
which,  after  some  discussion,  was  adopted. 

Mr.  Crowder  moved  the  next  resolution.  It 
warn  to  the  effect,  '*  That  if  anv  special  taxes  on 
the  profession  were  considered  necessary  by  the 
Jcgiabture,  as  a  protection  to  the  public  a^nst 
the  entrance  or  continuance  of  improper  mem- 
bers therein,  the  whole  income  aerived  from 
that  source  should  be  applied  in  making  public 
provision  for  the  education,  on  an  improved 
■jratem,  of  the  rising  generation  of  the  profes- 
non,  and  should  not  be  applied  to  the  fiscal 
porpoaes  of  the  state.''  That  resolution  was 
only  proposed  to  meet  any  objection  that  might 
lie  raised,  that  the  duty  was  imposed  to  prevent 
the  admission  of  improper  persons  into  the 
profeaaion.  He  considered  that  they  had  great 
reason  to  ask  for  the  total  abolition  of  the 
duty ;  but  if  the  legislature  considered  it  neces- 
sary to  ensure  the  respectability  of  the  profes- 
aioDy  it  ought  at  least  to  be  applied  to  forward 
the  advancement  of  the  professbn.  Nor  were 
ihej  without  a  precedent  for  this  motion,  as  in 
Ireland  a  portion  of  the  duty  was  so  i£pli^- 

Mr.  FMd  seconded  the  motion.  The  duty 
haul  been-  originally  imposed  with  a  view  of 
liniiting  the  nuQibers  of  the  profession, 
who  wwe  popularijr  considered  to  promote  liti- 
gation, whereas,  without  the  existence  of  courts 
of  justice  and  the  lepil  professbn,  n6  property 
would  -be  safe.'  [Hear,  hear].  Afterwards, 
whmk  an  ^xcfUat  was  wanted  to  contihue  the 
impotfti  H  wat  stUad  that  it  had  been  iiiip6sed 


to  ensure  the  respectability  of  the  profession ; 
but  he  contended  that  it  had  not  had  that  effect, 
as  was  proved  bv  the  annals  of  the  Old  Bailey 
even  within  the  last  few  weeks ;  one  certificate 
being  made  use  of  as  a  kind  of  pirate  flag, 
under  which  five  or  six  pirates  on  the  profes- 
sion acted.  While  every  other  class  of  the  com- 
munity was  increasing  that  of  the  solicitors 
was  duninishing,  the  number  of  articled  clerks 
being  100  less  now  than  it  was  10  years  since, 
and  the  Law  List  remaining  at  the  same  num- 
ber as  it  was  at  that  time— the  200  or  300  ad- 
mitted each  year  only  being  sufficient  to  fill  up 
vacancies  from  death  or  retirement.  If  the 
legislature  thought  it  necessary  that  the  impost 
should  be  continued,  it  ought  at  least  to  be  ap- 
plied to  promote  the  interests  of  the  profes- 
sion, especially  as  a  committee  of  the  House  of 
Commons  had  reported  in  favour  of  a  kind  of 
law  university  for  the  education  of  persons  in- 
tended for  the  legal  profession,  and  for  which, 
iie  supposed,  it  would  be  proposed  to  still 
further  tax  the  attorneys  and  sobcitors. 

Mr.  Orlando  Webb  opposed  the  motion. 
They  ought  to  go  the  whole  length  in  en- 
deavouricg  to  get  the  duty  repealed.  [Cheers]. 
He  urged  them  to  follow  the  advice  of  Sir 
Robert  Peel,  given  on  another  occasion,  and 
agitate— agitate— agitate !  Let  them  put  their 
names  on  the  register,  and,  when  their  votes 
were  asked  for,  exact  a  pledge  from  their  re- 
presentatives to  oppose  this  duty.  He  did  not 
like  half  measures,  and  he  was  confident,  if 
they  made  a  bold  push,  they  would  be  listened 
to.  [Applause.]  But  if  they  did  not  do  so, 
they  could  have  no  hope  of  a  successful  result 
to  their  efforts. 

Mr.  Oeorge  Brace  supported  the  views  of 
the  last  speaker. 

Mr.  Crowder  withdrew  his  motion,  and  re- 
iterated his  views  in  bringing  it  forward,  having 
been  told  bv  several  members  of  parliament 
that  the  continuance  of  the  duty  would  be  sup- 
ported on  the  ground  that  it  tended  to  keep 
the  profession  respectable. 

Mr.  Cufrie  then  moved  that  the  fcfregoing 
resolutions  be  advertised  in  the  daily  papers; 
and  that  a  petition  founded  on  them  be  pre- 
pared for  the  signatures  of  the  profession. 

Mr.  Coverdale  seconded  the  motion. 

Mr.  Patrick  Murrough  proposed  an  amend- 
ment, which  he  considered  was  desirable  should 
be  adopted,  as  it  pointed  out  a  definite  mode  of 
procedure  to  get  rid  of  the  grievance  of  which 
they  complained.  It  was  to  the  effect,  as  far 
as  we  could  gaUier  amidst  the  general  laughter 
with  which  it  was  hailed,  that  the  members  oC 
the  legal  profession  do  nominate  twelve  gentle- 
men as  a  deputation  to  wait  on  the  First  Lord 
of  the  Treasury,  the  Chancellor  of  the  Ex- 
chequer, and  the  Secretary  of  State  for  the 
Home  Department,  and  represent  that  in  con- 
sequence of  the  act  9  &  10  Vict.  c.  95,  (tba 
County  Courts  Act,)  having  become  the  law  of 
the  land,  the  legal  profession  have  been  de- 
prived  of  half  of  their  practice,  and  'that  thoaA 
wh6  depend  'on  Uie  agencv  of  country  firma 
been  nelrly  beggared;   attd  tfam  dtfii 
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who  had  not  the  good  fortune  to  have  Giumeery 
and  family  businesB  had  been  compelled  to  die- 
charge  their  clerks  and  subsist  on  a  very  scanty 
income.  That  in  order  to  alleviate  the  distress 
thus  caused,  her  Majesty's  ministers  be  urged 
to  support  a  total  repeal  of  the  certificate  duty. 

Mr.  Ripleif  seconded  the  amendment,  and 
was  proceeding  to  attack  the  council  of  the 
Law  Institution,  amidst  most  pointed  marks  of 
disspprobation,  when,  on  an  appeal  being  made 
to  Mr.  Murrotigk  to  withdraw  his  amendment, 
he  consented  to  do  so,  and  the  original  resdu- 
tion  was  carried  nem.  eon. 

A  draft  of  a  petition  to  parliament  on  the 
subject  was  then  agreed  to,  and  thanks  being 
voted  to  the  chairman,  the  meeting  separated. 


RETURNS  TO  PARLIAMENT  RELATIVE 
TO  MASTERS  IN  CHANCERY, 

Return  showing  the  date  of  the  appointment 
of  each  of  the  undersigned  Masters  in  Ordi- 
nary in  Chancery,  with  the  annual  amount 
of  each  of  their  respective  salaries,  and  when 
paid;  also  stating  whether  any  and  which 
of  such  Masters  are,  under  anv  and  what  act 
or  acts  of  parliament,  entitled,  upon  retire- 
ment, to  any  and  what  retiring  pension. 

J.  E.  DowDsawELL,  appointed  February  8, 
1820. 

William  Winopisld,  appointed  February 
16, 1824. 

J.  W.  Farrbr,  appointed  March  9,  1824. 

Sir  Gipfin  Wilson,  appointed  March  23, 
1826. 

William  Brougham,  appointed  March 
23,  1831. 

Thej,  said  Masters,  severally  receive  under 
Oie  3  &  4  Wm.  4,  c.  94,  a  saUry  of  2,500/.  per 
annum,  paid  quarterly  on  the  26th  day  of  Feb- 
mary,  the  26th  dav  of  Mav,  the  26Ui  day  of 
August  and  the  26tn  day  of  November,  in  eadi 
year. 

They  also  severally  receive,  under  the  pro- 
visions of  the  ksUmentioned  act,  the  annual 
mm  of  725/.  paid  quarterly  on  the  days  before 
mentioned,  such  annual  sum  being  a  compen- 
sation for  the  loss  they  sustained  by  the  aboli- 
tion of  the  fees  and  emoluments  to  which  they 
were  entitled  previous  to  the  passing  of  the  said 
act  of  the  3  &  4  Wm.  4,  c.  94. 

The  following  Masters,  vis.,  Dowdessrail, 
Wiagfield,  Farrar,  Wilson,  Brougham,  and 
RasseU,  are  entitled  to  a  retiring  penson,  noder 
an  aet  of  the  46  Geo.  3,  c.  128,  Dy  which  the 
Lord  Chancellor  is  empowered  "  to  order  (if 
1m  shall  so  thmk  fit)  an  annuity,  not  ezoeediag 
1,600/.,  to  be  paid  to  any  of  the  11  Masters  of 
the  Hiffh  Court  of  Chanoery,  who  shall  have 
been  a  Master  for  the  term  of  20  years,  or  who 
ahall  beafBided  with  some  permanent  infirmity 
disabling  him  from  the  due  execution  of  his 
office,  and  who  shall  be  desirous  of  resigning 
the  aame.''  "     ^ 

Each  of  the  Masters  is  idso  entitled  to  an 
ancMnt  payment  of  20. 16s.  6d.,|MQrabk  out  d 


the  Petty  Bag  Office,  denominated  robe-aonsy ; 
this  sum  is  not  paid  to  the  Masters  themselves, 
but  is  received  for  them,  and  is  applied  to 
petty  expenses  connected  with  their  oflfiees. 
(Signed)  J.  E.  Dowdbswbll. 

Wm.  WiMonsLD. 

J.  W.  Farksr. 

G.  WiLSOK. 

W,  Brougham. 

Southanqtton  Bmidings, 
Febnury  22, 1848. 


RBTURN  OF  SIR  WILLIAM  HORNS. 

I  was  appointed  Master  on  the  29th  of  July, 
1839.  My  salary  is  2,500i.,  payable  onart^ly, 
on  the  25th  of  February,  the  25th  of  May,  tbe 
25th  August,  and  the  25th  November,  in  eveiy 
year. 

By  virtue  of  two  severs!  acts  of  pailisment 
of  the  46  Geo.  3,  c.  128,  s.  2,  and  the  3  &  4 
Wm.  4,  c.  94,  s.  50,  the  Lord  Chancellor  msj 
order  an  annuity  not  exceeding  1,600^  a  yesr, 
to  be  paid  to  me  if  afflicted  with  permanent  in- 
firmity disabling  me  from  the  due  execution  of 
my  office. 

(Signed)  Wm.  Horns. 

2Zrd  Ftbruary,  1848. 

RRTURK  OP  WILLIAM   BKMRY  TINNVT,  RSQ. 

I  was  appointed  a  Master  in  Ottfiaary  in 
Chancery  on  the  20th  day  of  Decemlier,  1847. 
My  salary  amounts  to  2,500/.  a-year,  payable 
quarterly  on  the  25th  of  February,  the  S5tb 
of  May,  the  25th  of  August,  and  the  25th  of 
November;  and  incase  fshsill  be  afflicted  with 
any  permanent  infirmity  disabling  me  from  Uie 
due  execution  of  my  office,  and  shall  be  desir- 
ous of  resigning  the  same,  I  shall  be  entitled  to 
such  an  annuity  or  clear  yearly  sum  as  the 
Lord  Chancellor  shall  appoint,  not  exceediiv 
1,600/.,  pursuant  to  the  46  Geo.  3^  c.  128,  ana 
pursuant  to  3  &  4  Wm.  4,  c.  94. 

(Signed)  W.  H.  Tinnxt. 


RBTURN  OF  THR   HON.  SIR  OROROR  ROAS. 

I  was  appointed  a  Master  in  Ordinary  in 
Chancery  in  the  month  of  December,  1840. 
My  salary  amounts  to  2,600/.  a-vear,  payable 
"  '  ',  tike  SSm  fllay, 


/,  on  the  25th  February, 
the  25th'  August,  and  the  2Sth  November;  aad 
in  case  I  shall  be  afflicted  with  any  pennaneat 
infirmity  disabling  me  from  the  doe  exeeutioa 
of  my  oflke,  and  shall  be  desirous  of  vnigiuiig 
the  same,  I  shall  be  entitled  to  such  an  anmntj 
or  clear  yearly  sum  as  the  Lord  Ohanrrfler 
shall  appoint,  not  exeeeding  1,500/.,  pufsosnt 
to  the  46  Geo.  8,  c.  128,  and  purauaat  to  3  ft 
4  Wm.  4,  c.  94. 

(Signed)  G.  Ross. 

RKTCRN  OP  N.  W.  BRNIOR,  RSa. 

I  was  appointed  the  1 1th  of  JnRi^»  1636.  My 
salary  in  2,500/.  n-year,  paid  quaitedy,  nndv 
the  46  Geo.  3,  c..l26,«.  2,  and  the  3  Ic4  Wm. 
4,  c  94,,  a.  60  i  ^  tLmdChanoBttor  aay  arte 


Cam  a  Bankkt  ntfki^^jBrwf^'^mt^mmUd  florfrfyr*4iitf<tw  Grmtt  of  Land, 


SO 


an  .-Bimiiifsr'iiDt  noeedbg  1,5001.  a-year«to  be 
paid  to  me,  if  I  ^•idd  be  afflioted  with  perma- 
nent infirmity  disabling  me  from  the  due  exe- 
cution of  ray  office. 

(Signea)  Nassau  W.'Bbnior. 


RETURN   DF  RICHARD  RICBA-RDS^  RKQ. 

(Date  of  appointment-^lfitfa  Ootober»  1841. 
By  aetiof  parliament  passed  in  .that  month. 

Annual  amount  of  salary — 2,500^. 

Wfaeapaid.— 25th  February,  Sfith  May,  25th 
August,  and  25lh  November,  in  each  year. 

Retiring  pension. — Such  an  annuity,  not  ex- 
ceeding Jl,500l.,  as  in  case  I  shall  be  afflicted 
with  permanent  infirmity,  disabling  me  from 
the  due  execution  of  my  ofiBce,and  be  desirous 
of  nsigping  the  same,  as  ihe  Lord  Chancellor 
shall  think  fit  to  order. 

Act.^f  parliament— 5  Vict.  c.  5. 

(S^d)  R.  JUcHARIMi. 


Return  of  the  Names  of  the  Masters  in  Ordi- 
nary who  have,  since  the  year  1830,  retired 
upon  an^  and  what  retiring  pension,  and  for 
what  periods  the  .same  were  respectively  paid 
and  received. 


[Name. 


Amount 

of 
Pension, 


F«eP.6trttford 
S.  C.  Cox  .. 
J. Stephen  .. 
J.  o.  nurvey  ■ 

f.  Gross 

^^.  G.  Adam.. 
L«rd  Uaidey, 
A.  H.  Lynch . 


£ 
l,dOO 
1^0 
1,500 
1,500 
1^500 
1,500 
1,500 
1,500 


For  what  Period  Paid 
and  Reeeived. 


From 

5  Jen.  1831  to  10  Oct  1841. 
5  Jen.  1831  to  5  Jan.  1839. 
5  Jan.  1831  to  10  OcL  1831 
5  April  1831  to  5  Jnly  1833. 
5  Jan.  1889  to  6  Feb.  1843. 
5  April  1839  tol6M«y  1839. 
17  Sept.  1840  to3  Feb.  1841 . 
f  5  Mar.  1847  to  5  July  1847. 


I.  J.  Johnson, 
BoUeiior  to  the  8uton'  I\md. 
19,  Sott/Asmp/oii  Buildings, 
Febnmry  96, 1948. 

CUJN  A  BARRISTER  JKEFUSE  A  BRIEF  ? 

A  Correspondent  at  Cambridf^  inqoires 
^wiMUhsr.S'eoiinsel  ean  with  propriety  mider- 
teke  Hm  canse  of  a  dient  when  he  is  awneor 
suspicious  thet  it  is  -ynonff  ?" 

M  is  dear,  we  think,  that  an  attorney  may 
rtfnm  a  ■  retainer,  (perha|)s  on  aecount  of  fan 
iegyal  responsUnlity  lor  the  expenses  and  eonduet 
of  the  canae.)  But  a  barrister,  so  long  as  he 
psuetises,  is  bound  by  the  usage  of  the  bar  to 
take  a  brief  in  the  court  he  has  sdected, — and 
lunriiig  accepted  the  brief,  he  must  see  Uiat 
jnatfce  *is  done  according  to  law  towards  his 
ciient.  The  gniH  or  innocence  of  the  accused 
can  only  be  legally  or  judicialhr  known  alter 
Uie  eBSBunation  of  witnesses  and  the  fsrdict  of 
Siie  j«fy-on  the  fuSs,  and  the  decision  of  the 
jnd^^e  on  the  law.  The  duty  ef  Hhe  adiroeate 
is  only  ministerial.  Gn  the  other  hand,  the  at- 


totneyienters  iaioaleaal  contract  to  conduet 
the  case with-skill  and  oiligence,  and  is  aaswei^ 
ahfe  m  damages  for  his  neglect,  but  in  order 
to  bind  him  to  that  contract,  he  must  voluntari^ 
snter  into  it.  The  bsnister  is  not  legally  rs* 
sponsible.  He  has  no  kwful  daim  for  his  fees, 
nor  is  he  liable  for  the  consequences  of  the 
most  imibrtanate  forgetfulness  of  the  iacts» 
dearly  stated  in  his  bnef^  nor  for  the  want  of 
knowledge  of  the  law,  nor  for  the  most  &tal 
mismanagement  of  the  case.  But  he  is  bound 
in  honour  toaecept  the  brief,  and  to  act  for  his 
client  to  the  utmost  of  his  skill  and  ability. 

INCORPORATED  LAW  SOCIETY. 

MB.  WARRBN'S   LBCTUBBS. 

Lectures  will  be  delivered  in  the  Hall 
of  this  Society  on  the  29th  of  May,  and 
2nd,  5th,  and  9th  of  June,  on  the  Professional^ 
Moral  and  Social  Duties  of  Attorneys  and  So- 
licitors. By  Samuel  Warren,  Esq.,  Barrister-at- 
Law. 

The  subscribers  to  the  Lectures  on  Equity, 
Common  Law,  or  Conveyancing  will  be  ad- 
mitted gratuitously  to  these  lectures,  upon  the 
production  of  a  ticket,  which  may  be  obtained 
of  the  secretary. 


INDIAN  GRANT  OF  LAND. 

y.  c.  1018. 
.  (From  the  original  Sanskrit.) 


"  Aricesari  Deva  Raja,  Sovereign  of  the  Great 

Circle,  to  Sri  Ticcapanja,  Domestic  Priest." 

It  commences  with  complimentary  stanzas : 

"  May  he  who  in  all  afiaus  daims  precsdence 

in  adoration ;  may  that  Gan  Ariaijaca,  avertkig 

ealamity,  preserve  you  from  danger !"  &c.,  &c» 

Tlien  follows  a  sort  of  genealogy  of  tho 

grantor,    very   figurative   and   unintelligible. 

From  this  we  come  to  the  operative  part  of  the 

deed. 

"The  Chief  Minister,  &c.,  bein^  present,  he 
the  fortunate  Aricesari  Deva  Raja,  Sovereign 
of  the  Great  Circle,  thus  addresses  even  all 
who  inhabit  the  city  Sri  Sthanaca,  &c.  Re- 
verence be  to  yon,  as  it  is  becoming,  with  all 
the  marks  of  respect,  salutation  and  praise  \" 

Then  fottaw  une  stansas  on  the  uncertainty 
of  life,  and  in  praise  of  liberaUty,  especially  the 
grantinff  of  land  :^'' A  donor  of  land  is  bom 
in  our  mnufy,  he  friU  redeem  us,"  &c.,  &c. 

*'  Th«s,  &c.,  [date].  I  having  bathed  in  the 
oppOHte  eea,  &c.,  £c.,  hAvegrauied  to  him, 
who  has  viewed  the  preceptor  of  the  ffods,  and 
of  desHms,  who  has  aaored  the  Sovereign 
Deity,  has  sacrificed,  caused  others  to  oscrifias^ 
has  read,  caused  others  to  reed,  Ac,  &c.,  ftc, 
to  .die  domestic  prisst,  the  reader  Sri  lleeai- 
panja,  son  of  Sri  Chch'hintapanja,  the  astrp^ 
nonier,  for  the  porpoee  of  sacriMiag,  rsBShig 
others  to.aacsrifioe,  reading,  oansing  othem  to 
read,  &c.,  of  paying  due  honours  to  guests  and 
stwwgswb  ana  «f  snjppflrtmg  his  ami  baiiift 
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the  ffiUage  of  Chaimara,  Bttfndinjp;,  &c„  and  the 
boundaries  of  which  are.  Sec,  &c. ;  that  land 
thus  surveyed' on  the  four  quarters  and  limited 
to  its  proper  bounds,  with  its  herbage,  wood 
and  water,  and  with  power  of  puniahiog  for 
the  ten  crimes,  except  that  before  given  as  the 
portion  of  Deva  or  of  Brahma,  I  have  hereby 
released  and  limited  by  the  duration  of  the  sun, 
the  moon,  and  mountains,  confirmed  with  the 
ceremony  of  adoration,  with  a  copious  effusion 
of  water,  aod  with  the  highest  acts  of  worship ; 
and  the  same  land  shall  be  enjoyed  by  his 
lineal  and  collateral  heirs,  or  caused  to  be  en- 
joyed, nor  shall  disturbance  be  given  by  any 
person  whatever  since  it  is  thus  declared  by 
great  Munno." 

Then  follow  many  more  stanzas  in  praise  of 
liberality  and  execrating  all  trespassers,  &c., 
&c,/amoDgBt  which  are  the  following  :^ 

"  He  who  seizes  land,  given  by  himself  or  by 
another,  will  rot  among  worms,  himself  a  worm 
in  the  midst  of  verdure. 

"  By  seizing  one  cow,  one  vesture,"  or  even 
one  nail's-breadth  of  ground,  a  k'mg  continues 
in  hell  till  an  universal  destruction  of  the  world 
has  happened. 

"A  grantor  of  land  remains  in  heaven 
60,000  years ;  a  disseisor  and  he  who  refuses 
to  do  jtistice  continues  as  many  years  in  hell." 

Thus  terminates  the  whole :  — 

"  Whatever  herein  may  be  defectiveL  in  one 
syllable,  or  have  one  syllable  redundant,  all 
tnat  is  nevertheless  complete  evidence  of  the 
grant." 


DISSOLUTIONS  OF  PROFESSIONAL 
PARTNERSHIPS. 

Frmn,  Feb.  22nd  to  March  Mth,  1848,  both  n- 
cluswe,  with  dates  whtn  gazetted. 

Fumer,  William  and  George  Philcoz  Hill, 
Brighton,  Attorneys  and  Solicitors.  March 
14. 

Geldard,  Christopher  John  and  Chiutopher 
Ingleby,  Settle,  Attorneys  and  Solicitors. 
March  17. 

Holmes.  Alfred  Green  and  Charles  Bonython 
Borlase,  25,  Great  James  Street,  Bedford  Row, 
Attorneys  and  Solicitors.    Feb.  25. 

Mayhew,  Alftvd  and  Thomas  Andrew  Fits- 

ferald  Reynolds,  (ppactising  under  the  style  or 
rm  of  Mayhew,  Son,  and  Reynolds,)  26, 
Carey  Street,  Lincobi's  Inn,  Attorneys,  Solici- 
tors and  Conveyancers.    Feb.  29* 

Reade,  Compiton  and  Edward  Searle,  Birken- 
head, Attorn^s  and  Solicitors.    March  17. 

PERPETUAL  COMMISSIONER. 

Appointed  uftder  the  Fines*  and  Recoi>eries' Act, 

Woosnam,.  Charles  ITiomas,  Newtown,  in 
and  for  the  county  of  Montgomery,  uid  in  and 
for  the  counties  of  Radnor  and  Salop.  March 
17. 


law;  APPOINTMENT. 

Thx  Queen  has  been  pleased  to  nominate 
and  appoint  the  Hon.  Charles  Edward  Pepys, 
to  be  Clerk  of  the  Crown  in  Chancery,  in  the 
room  of  Leonard  Edmunds,  Esq.,  resigned.' 

MASTERS   EXTRAORDINARY   IN 
CHANCERY. 

From  Feb,  22nd,  to  March  I7th,  1^48,  both  in- 
clusive, with  dates  when  gazetted. 

Brine,  Thomas  Charles  Augustus,  Wimbome 
Minster.    Feb.  29. 

Brooks,  John  Ashton-under-Lyne.  March 
10. 

Colli s,  John,  Cannock.    March  17. 

Donald,  John  Reed,  Carlisle.    March  10. 

Gard,  Edward  Oram,  Devonport.    Feb.  25. 

Greenwood,  Richard,  Skipton.    Feb.  29. 

Grivile,  Giles,  Bristol.    March  7. 

Jubb,  Hen.,  Herringthorpe,  neaY  Rotherham, 
Feb.  29. 

Pratt,  James,  jun.,  York.    March  3. 

Shackles,  Charles  Frederick,  HulL  March 
3. 

Sndl,  George  Wells,  Callington.    March  3. 

Stttnsfield,  John  Fish,  Accrington.  March 
14. 

Wobdbttrn,  John  Dale,  Preston.    Feb.  22. 


LEGAL  OBITUARY. 

1846,  Jail.  28.-^Edward  ToUer,  of  Doctors' 
Commons,  aged  81,  Proctor  and  Notar/. 

Fe6.  2.— J.  C.  Rutlidge,  one  of  the  Senior 
Clerks  of  Accounts  in  the  Court  of  Chancery, 
aged  41. 

Feb,  3. — Joseph  Woodhouse,  of  Hereford, 
Solicitor,  aged  73.  Admitted  on  the  Roll, 
Easter  T.,  1796. 

Fe^.  6.— G.  H.  Lewis,  of  the  Middle  Temple, 
Barrister-at-Law,  aged  24. 

Feb.  8. — Richard  Doane,  of  the  Inner  Temple, 
Barrister^t-Law.  Called  to  the  Bar,  12th 
Feb.  1830. 

•  Feb,  13. — Mark  Jameson,  of  Berwick-on- 
Tweed,  Solicitor,  aged  73.  Admitted  on  the 
RoU,  Michaehnas  T.,  1798. 

Feb.  23.— Henry  William  Morris,  of  the 
Middle  Temple,  Barrister-at-Law«  aged  43. 
Called  to  the  Bar;  8th  May,  1846. 

March  3.— Richard  Musgrave,  of  the  Inner 
Temple,  Barrister-at-Law,  aged  57.  Called  to 
the  Bar,  7th  June,  1844. 

March  5.— John  Arnold,  of  Birmingham, 
Solicitor,  aged  70.  Admitted  on  the  Roll, 
Easter  T.,  1799. 

March  13.— Charles  John  Lawson/of  the 
Middle  Temple,  Barrister-at-Law.  CaDed  to 
Bar,  23rd  Nov.  1798. 

March  16.  —  Charles  Rowland  Pferiser,  of 
Bkckheath,  Solicitor,  aged  73.  Admitted  on 
the  RoU»  Easter  T.,  1808.      . 


Superior  Courts:  RoUi.-^Viee-Ckancelhr. 
RECENT  DECISIONS  IN  THE  SUPERIOR  COURTS, 

BBPORTSD  BY  BARBISTBB8   OP   THB  8BVBRAL  COURTS. 
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3BiBHi  Court 

Attonuff-General  of  the  Duchy  of  ComwaU  r. 
Lambe,    Jan.  11  &  15,  1848. 

ANSWXR.— DEEDS.— TITLX. 

Held,  that  a  defendant  wa$  bound  to  produce 
a  deed  which  might  tend  to  show  that  he 
was  joint  tenant  with  the  plaintiff  of  cer^ 
tain  landSf  though  he  stated  that  the  deed 
purported  to  conveg  to  him  such  interest  in 
the  lands  onlg  as  the  conveying  party  was 
exclusively  entitled  to. 
This  was  a  motion  for  the  production  of 
documents  relating  to  certain  wastelands mth- 
in  the  Duchy  of  Cornwall,  which  the  informa- 
tion claimed  as  belonging  to  the  Duchy.    It 
appeared  that   the   luids   in    question   were 
tormerlir   part   of  the  manor  of  Treverbyn, 
which,  by  an  act  of  parliament  of  the  reign  of 
Henry  8,  had  been  divided  into  two  manors, — 
the  manor  of  Treverbjn  Trevanion,  which  was 
allotted  to  the  Trevanion  family,  aod  the  manor 
of  Treverb3m  Courtney,  which  was  annexed  to 
the  Duchy.    On  the  occasion  of  this  division 
of  the  manor,  the  old  enclosed  lands  were  ap. 
portioned  between  the  two  manors,  the  waste 
hnds   being  left  the  joint  property  of  the 
owners  of  the  two  manors ;  the  manor  of  Tre< 
Terfoyn  TVevanion  having,  among  the  ancient 
tenements  allotted  to  it,  four  called  Camtn 
Rosemary,  Rosevear,  Rosevean,  and  Hallibert 
Bt  a  deed  dated  the  3nd  of  February,  1629» 
Mr.  P.  B.  TVevanion,  in  whom  the  manor  of 
Trererbyn  Trevanion  was  at  that  time  Tested, 
conreyed  to  the  defendant  all  the  four  tene- 
ments  above  mentioned,  "  with  sU  chief  rents 
payable  jn  respect  thereof,  and  all  the  manorial 
and  other  rights,  jurisdictions,  royalties,  here- 
ditaments, snd  appnrtenances  of,  in,  and  re- 
spectini^  the  said  messuages,  and  in  the  waste 
lands- and  commons  which  had  heretofore  been 
exclneiyely  used,  or   deemed   exclusively  to 
belong  to  the  same.'^  The  lands  claimed  as  pass- 
ing bv  this  conveyance  were  about  600  acres, 
and  tne  question  raised  by  the  present  infor- 
matioD  was,  whether  the  whole  of  these  lands 
were  old  enclosures,  as  the  defendant  men- 
tioned,  or  whether,  as  was  maintained  on  the 
part  of   the  Duchy,  the  old  enclosure  was 
liinlted  to  certain  specified  parts  of  the  lands 
only,  leaving  the  Duchy  joint  tenants  with  the 
defendant  of  the  remainder  of  the  lands.    The 
doctunents,  the  production  of  which  was  now 
aaked  for,  were  the  deed  by  Irhich  the  lands  in 
question  were  conveyed  to  the  defendant,  and 
a  map  referred  to  in  the  deed. 

Jdr.  TWaer  and  Mr.  Elmsleyf  for  the  motion, 
eootended  that  the  deed  and  map  in  question 
ircMild,  or  at  least  might  be,  evidence  for  the 
I>iachy»  sinee  if  they  showed  a  title  in  the  defend- 
ant to  the  lands  in  dispute  only  as  lord  of  the 
masior«  they  would  at  tne  same  time  show  a  joint 
title  in  the  Duchy.  Cpm^e  v.  Corporation  qf 
JLensdon,  1  Y.  &  C.  631 ;  Neesom  v.  Clarkson, 
C.    P.  Cooper,  193.     And  that  even  if  this 


were  not  so,  the  defendants  having  set  forth 
part  of  the  deed  upon  their  answer,  could  not 
refuse  to  produce  the  originad.  Latimer  v. 
Arato,  11  Bligh,  Ul. 

Mr.  Kindersley,  control,  contended,  that  the 
deed,  inasmuch  as  it  purported  to  convey  only 
the  ancient  tenements  and  whatever  rights 
exclusively  belonged  to  them,  could  not  be 
evidence  of  the  claim  set  up  by  the  informa- 
tion, for  that,  if  established,  would  be  a  ten- 
ancy in  common.  As  to  the  right  to  inspection 
claimed  in  consequence  of  the  partial  setting 
forth  of  the  deed  on  the  answer,  he  referred  to 
the  observations  of  the  Vice-Chancellor  Wigram' 
on  Hardman  v.  EHames.  See  Wigram  on 
Discoverv,  pp-  305  to  343,  3nd  edition. 

Lord  Jjangdale,  after  reciting  the  facts  of  the 
case,  said,  that  he  thought  enough  had  been 
admitted  on  the  answer  of  the  defendant  to 
show  that  the  deed  and  map  might  bear  upon 
the  plaintiff's  title,  and  he  therefore  must  give 
him  the  right  of  inspecting  them. 

VicT'CbsncrHor  of  Cnglxnlr. 
West  V.  Lahing.    Feb.  18,  1848. 

CONSTRUCTION   OF   WILL. — RBSIDUB. 

A  testator  gave  to  the  sons  and  daughters  qf 
T.,  viz.,  M.  T.,  J.  E.,  F.  T..  W.  T.,  J.  J., 
and  E.  M.,  100/.  each,  F.  T.  excepted,"  as 
the  interest  of  such  share  shall  be  paid  to 
M.  T.  for  Itfe,  then  the  said  100/.  to  be 
given  to  F.  T.'s  children  /'  and  hegene  ike 
residue  to  A.  F./or  life,  and  after  her  dt- 
cease  he  gave  all  his  remaining  ^ects  what* 
soever  to  the  sons  of  and  daughters  of  W. 
T.,  {except  and  excepted  as  efcruaid) : 
Held,  that  the  children  of  F.  T.  took  no 
part  of  the  residue, 
A  TKBTATOR  deviied  in  the  following  terms : 
— "  I  jrive  unto  the  sons  and  daughters  of  Wil- 
liam Todd    deceased,   via.,  Margaret   Todd, 
spinster,  Isabella  Elliott,  wife  of  J.  E.  Elliott, 
Fryer  Todd,  W.Todd,  Jane  Janson,  and  Eleanor 
Malcolm,  wife  of  J.  Malcolm,  100/.  sterling 
esch.  Fryer  Todd  excepted,  as  the  interets  of 
such  share  shall  be  paid  to  his  sister,  Margaret' 
Todd,  half  yearly  during  her  life,  then  the  said 
100/.  sterling  to  he  given  to  Fryer  Todd's  chil- 
dren, to  the  survivor  or  survivors,  share  and- 
share  alike.    I  then  give  to  my  niece  Agnes 
Foster  all  the  interest  of  such  of  my  effects  as 
remain  after  payment  of  the  legacies  aforesaid,' 
to  be  pud  half-yearly  during  her  life,  and  her 
receipt  to  be  a  proper  discharge  then,  and  after 
her  decease  I  give  unto  the  sons  and  daughtess 
of  W.  Todd  aioresaid,  deceased,  (except  and 
excepted    as    aforesaid,)    all   my    remsiaing 
effects  of  what  kind  soever  to  the  survivor  or 
survivors  of  them,  shsre  and  share  aUke.** 
Agnes  Foster  beinf^  dead,  a  quesuon  arose  as 
to  the  mode  of  dividing  the  residuary  estate  of 
the  testator. 

Mr.  Faber,  for  Eleanor  Malcolm,  Mr.  Fblkti 
and  Mr.  Smyth'e,  fair  fthn  representatives  of  fhs. 
children  of  W.  Todd,  except  Fryer  Todd,  con- 
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tended  that  the  fund  ought  to  be  divided  into 
five  parts,  and  one  part  given  to  each  of  thv 
children  of  W.  Todd,  Fryer  Todd  excepted. 

Mr.  Metcaffe,  for  the  children  of  Fryer, 
nrged  that  the  fund  should  be  divided  amongst 
the  children  of  W.  Todd,  except  as  to  one 
share  which  was  to  be  given  to  Marvaret  Todd 
for  life,  remainder  to  the  children  of  ^er  Todd. 

The  Vtee-ChaneeUor  Baid,  he  could  not  give 
the  fund  in  the  way  contended  for  in  favour  of 
the  children  of  Fryer  Todd ;  the  words  of  the 
residuary  clause  did  not  sanction  such  a  con- 
struction of  the  meaning  of  the  testator.  He 
thought  the  right  view  of  the  case  was  the  one 
taken  by  the  counsel  for  the  representatives  of 
the  other  children  of  Mr.  Todd,  and  he  should 
order  the  fund  to  be  divided  accordingly. 


(In  Bankruptcy.) 

SspBorte  Oldakar,  re  OUaUr.     Dec  16th  & 
20^  1847. 

niBSDOM   PROM  ARSV8T.  —  BVRVBNDnt  IN 
DISCHARGE  OF  BAIL. 

A  party  who,  mukr  the  %th  seeiUm  of  statute 
I  Sf  2  Vict,  c.  110,  executes  a  bond,  and 
has  a  verdict  given  ofoinst  him,  and  who 
(tfterwards  has  a  fiat  tssued  against  him,  to 
which  he  surrenders  and* then  renders  in 
discharge  of  his  bail  w  the  bond,  is  not 
entitled  to  his  discharge  under  the  23rd 
section  qfthe  statute  5^6  Victoria,  c.  122, 

Thb  petitioner  was  indebted  to  Messrs. 
Chrookes  and  Gibbons^  for  goods  soUl  and  de< 
livered  in  ]73i.lO».  Mr.  Gibbons  filed  an 
affidavit  of  the  debt  on  18thof  Sept^  1847*  and 
<mthe2lBtacopy  of  itwaseervedoB  the  pe- 
lilbner,  Mr.Oldaksr^  aad  with  a  notiee  re- 
<|uiring  immediate  payuMDt  of  the  debt  and 
inlensttathatisieofpayaMiit  Onihe^thof 
the  fcdkmiiig  month  the  petitioner,  with  J. 
Fdley  and  M.  Bacster  as  his  sorelieB*  executed 
a  bond  pursoant  to  the  act  1  &  2  Vict,  c  110, 
A  8»  conditioned  for  the  payment  bf  hioa  of 
sum  of  money  as  should  be  recovered 
thim  iir  any  aetioB  for  the  debt,  or  for 

» render  of  him  to  the  gaoler  of  ^  oovrt  in 
irhieh  the  action  shoold  to  bnwgh^  according 
to  the  miss  and  practice  of  soeh  court*  On  the 
18th  of  Sept.  Gibbons  aad  Crookee  had  cdkn- 
neiieed  an  action  in  the  Gouit  of  Queen's 
Bench,  and  a  verdict  was  ratamed  for  theufor 
2031. 13#.  debt»  intenst,  &c.  On  the  3ffd  of 
Deeeaber foUofwingafiatisaaedagaiiiet  him, 
and  OB  the  6th,  between  1  sad  2  oVdock,  he 
'■wiaiideiedaiid  received  aceitifieate  or  pro- 
tictk>n»fiKan  arrest,  indorsed  on  the  snmaMns 
affvod  npon  him  to  appear  and  be  exaannsd, 
ap  ta  the  21st  of  December.  Betwae»  3  &  4 
o^dodk  of  the  saae  day  the  petitioner  rendered 
Unnelf  in  discharge  of  the  bond  and  of.his 
■■reCieaJ.  PuiUey  and  M.  Baeeter^  aeooeding  to 
the  practice  of  the  Court  of  Queen's  Bench* 
^  he  was  theasopoii  oooHBitted  to^  the  cns- 
iBdy  of  the  keeper  oCtlMQnsen'e.Piiaon.    Ha 


then  applied  to  his  creditors  (^bons  and 
Gnnrices^  throned  ^^^^  selkators,  for  his  dis- 
charge, and  also  to  the  keeper  of  the  gaol  for 
the  same  purpose  by  reason  of  his  protection, 
but  all  refused,  and  he  then  took  out  a  sum. 
motts  before  a  j«dga  to  show  cause  why  bs 
should  not  be  disdbarged.  On  the  9th  of 
December  the  summons  was  heard  before  Mr. 
Justice  Patteson,  and  on  the  following  day  the 
same  was  dismissed,  the  learned  judge  inders- 
ing  it  thus :— "  The  bankmpt  not  having  been 
arrested,  but  having  rendered  in  diacharge  of 
his  sureties,  is  not  wi^n  the  acts  reapeetiog 
protection  from  arrest,  and  this  suunnoos  must 
be  dismissed.    J.  P.    Dec.  lo;  1847.** 

Mr.  Russell  and  Mr.  Olasse,  in  support  of 
the  petition,  insisted  that  Mr.  Justice  Patteaon 
had  taken  an  erroneous  view  of  the  act  5  &  6 
of  the  Queen,  wfaich,  by  the  22nd  section^ 
enacted  that  a  person  ai^udgcd  bankni|it  shall 
be  free  froos  arrest  or  iaipiisoamaBt  during  tha 
time  limited  for  his  surrender,  and  from  sMch 
time  as  should  be  allowed  for  die  proceofinga 
of  his  examination  as  the  Court  of  Bankmptcy 
should  bv  indossemant  on  has  sumsaons  ap> 
point.  Tlie  time  limited  by  the  comaMBsiwig: 
did  not  expire  until  the  21st  of  Deoember,  and 
ha  was  in  custody  in  discharge  of  his  sunt  in 
before  that  time,  and  tharefore  entiDed  to  his 
discharge.  Hie  learned  jndfye  inaai  haveheld^ 
and  erroneously,  that  the  wards  ^  arrest  or  in* 
prisonmenf  meant  ''anast  aa^  impfisoap 
meaty"  a  reading  of.  the  aetcaotrary  to  tha 
tms  meaniag.  He  must  1 
tbst  a  debtor  was  net  eotitlaa  to 
unless  he  was  botii  aneated  and 
by  tba  eteditor.  In  tha  easa  of  JBjgmrt^ 
Leigh,  1  Glyn  &  Jam.  264«  it  waslttU.  that  a 
debtor  who  is  at  large oa  bail  is  notin  laalnily 
within  the  meaniBg  of  tha  eacaptian  in  tha 
statatathen  in  forcer  th»wacdaaf  thai 
(&  Geo.  2^  G.  30,)  beimf  tfaa>8Bmaaa 
and  in  that  case  Lord  Eldaa,  afte  takiufgite 
opinion  of  Lord  ESlenbafongh,  ordered  tha 
baakmpt  to  be  discharged  wlia  had  beaa  ai^ 
rested  or  had  had  detamera  todged  iigaiasi  him. 
Mr.  Speed  oppoaed  the  petitio%  mntwiding 
that»  in  the  first  place,  the  pfopervonrt  wheada 
to  review  the  deciBk>n  of  Mr.  Juatiae  P^tssea 
was  tiie  Court  of  Queen's  Bench  ta  Beaeo^  and 
secondly,  that  the  petitioner  was  witfaia  the 
exnrees  words  of  the  exception  of  the  statata 
5  &  6  Vict.  c.  122,  the  23rd  eeetion  of  which 
coaduded  with  tiia  words,  ''Provided  ha  he 
not  in  custody  at  the  time  of  each  aomnder." 
To  show  that  the  bankrupt*  who  was  ouaaafaaii 
of  his  sureties,  was  in  custody  in  contaonlslioa 
of  law,  namely,  tfalcnstody  of  his  bail,  it  was- 
needful  only  to  refer  to  Ea^partt  GiWaai,  1  Adc 
238  :  Anderson  v.  Hiaaplea»  1  Bam.  ft  Aid. 
308;  jBapar^tf  Jokneem,  14Vea.a6:  I(  how- 
ever,  the  petitioner  wsia  not  withm  dm  aa^ 
ception  of  the  statute^  he  was  plainly  not  wilhiir 
tha  enacting  part,  far  hie  castody  waa  his  oaw 
eeekiag,  bia  ownact ;  thacieditordid  iiatUn|b>' 
bat  tha  debtor  rsudared  of  fain*  own.  aaeoiL, 


Thebailhrthat  boad  were  no  cre^Btsrar  batl| 
^oaly  aneties^  and  the  act  protects  4 
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armt  Bad  imprisonment  by  a  creditor,  bat  not 
by  a  bad.  Beyond  this  tbe  efhd  of  the  eovrt 
holding  that  asurrender  by^  a  debtor  in  dis- 
charge  of  his  bail  is  an  imprisonment  by  a  cre- 
ditor, would  be  to  deprive  the  creditor  of  his 
right  to  prove  under  tibefiat,  for  by  the  taking 
ofa  debtor  in  execution  after  a  fiat  the  creditor 
elects,  and  is  debt  is  thereby  satisfied.  Exparte 
KnoweU,  13  Yes.  193. 
Mr.  Russell  replied. 
Sir  J.  L,  Knight  Bruce.  At  present  I  feel 
too  much  doubt  to  enable  me  to  surmount  the 
weight  of  the  authority  of  Mr.  Justice  Patteson* 
and  to  say  that  I  have  no  doubt  about  it. 
Having  such  respect,  which  I  entertain  in  com- 
moB  with  the  whole  profession,  for  hit  jndg- 
xnent,  which  is  of  the  highest  order,  I  sboald 
ittve  been  bound  to  act  at  once,  as  I  must  at 
last,  upon  my  own  opinion.  Unless  I  can  de- 
liver my  mind  from  aimbt  upon  the  subject,  I 
ah^  not  feel  myself  able  to  act  against  the 
authority  of  that  learned  judge.  I'  shall  con- 
sider the  case,  and  shall  be  glad  to  find  that  I 
can  discharge  the  party. 

Dec.  20th.  Sir  /.  L.  Knight  Bruee,  V.  C. 
In  this  case,  when  the  fiat  issued,— wben  the 
bankrupt  regularly  surrendered  which  he  did 
under  it,  and  when,  upon  that  surrender,  he 
ivgularly  received  the  orcHnary  protection  from 
the  commissioner,  covering  a  time  not  yet  ea> 
pired, — he  was  not  in  ciutody, — ^in  any  other 
costodr  at  least  than  the  virtual  custody,  if 
any,  ot  persons  who,  under  the  provisions  of 
tlie  statute  mentioqed  in  the  petition,  being  one 
of  the  statutes  upon  which  the  argument  tnmed 
at  the  bar,  haa  before  the  fiat  become  his 
surety,  lie  was  not'aistually  m  cfistody,  nor 
WBB  be  under  any  restraint.  The  imprisonment 
ffom  wfaidi  he  asks  to  ■  be  discharged  com- 
menced after  the  protection  granted,  but  it  was 
atha»  own  seeking  by  yielding  himsdf  in  exe- 
cution under  a  judgment  obtained  against  him 
before  the  fiat  in  an  action  upon  the  demand  to 
wiiid  tile  suretyship  related.  He  did  that  of 
hie  own  motion  and  accord.  There  is  neither 
arrest  nor  intervention  in  tbe  least  of  any  other 
peraon,  either  by  anv  pfauntiff  or  by  the  surety, 
althongh  probably  the  object  was  to  dischiffge 
or  rdim  the  sureties.  I  suppose  they  are  or 
^nll  remain  discharged.  Wfiether  the  bankrupt 
is  wrong  in  his  present  contenftion,  or  whether 
he  is  right  in  it,  may  be  less  clear,  but  I  give 
no  opinion.    He  there  spontaneously  puts  him< 


8^  in  imnrisomnent.  He  then  appHed  to  Mr. 
Jnetice  Patteson  to  be  discharged.  That 
learned  judge  heard  and  refosed  tbe  appliea- 
tiDn»  holding  that  the  other  ^tatntovy  provisions 
upon  which  the  bankrupt  relied  did  not  apply 
to  the  ca|e.  The  same  application,-— except, 
of  coucse,  in  the  dtflferenceonurisdietien, — uie 
•ame  applicatioB  in  efifiKct  has  been  made  to  ine, 
and  I  have  considered  it.  Had  I  been  al^  to 
fonn  &  dear  opinion  upon  this  question, 
probably  it  would  have  Men  ray  duty  to  art 
upon  it,  aMioagh  at  variance  with  that  of  Mr. 
Justice  Patteson,  (the  great  weight  of  whose 
authority  every  lawyer  acknowkdgeaO  bat  I 
bare  not  been  able  to  form  a  clear  opinion  upen 


the-queetieo.  I  thiidr  it  is  one  of  doubt  aaf* 
difficulty,  whether  considered  with  or  without* 
refarsBce  to  the  decision  of  that  learned  judge; 
It  is^  however,  not  impossible,  in  the  absence 
of  precedent,  that  I  might  hare  been  able  to* 
decide  in  favour  of  personal  freedom,  and 
therefore  in  favour  of  the  bankrupt's  discharge; 
but  I  cannot,  upon  a  merely  legal  question 
which  is  invrived  in  the  obscurity  of  two  acts 
of  pwliament,  discharge  my  mina  of  the  doubtr 
I  entertain,  with  satisfaction  to  myself,  or  with 
propriety  against  such  an  anthorityas  that  be* 
fore  me.  I  must  leave  the  petitioner  to  the  ordi* 
nary  legal  remedy  open  to  every  prisoner  whcr 
considers  himself  illegally  detained  in  custody. 
X  therefore  dismiss  the  petition,  without  cost^ 
and  without  prejudice  to  any  application  to  any 
other  court  or  judge. 


Leg  V.  Barlow.    Jan.  28,  1848. 

RAILWAY  COMPANY. — RIGHT  OF  ALLOTTBB 
AS  AGAINST  COMMITTMB-ICAN,  TO  UAKS' 
SXTRACT8  FROM  PARLIAMENTARY  CON-^ 
TRACT  AND  SUBSCRIBSRS'  DRRD.— URN' 
OP  ATTORKBT. 

When  the  parliamentary  contract  and  the 
subscribers*  deed  are  in  the  possession  of  a 
party  to  such  deed  who  has  acted  on  the 
committee,  or  of  his  attorney,  or  of  the  ai" 
tomey  to  the  company,  the  court  wiU 
compel  the  production  of  the  deed  for  the 
inspection  qf  an  allottee  who  has  commenced 
an  action  against  such  party,  in  order  that 
such  allottee  may  be  enabled  to  take  e«- 
traets  necessary  for  him  properly  to  frame 
hit  action. 

This  was  anaction  by  the  pkintifl^  «p  ak 
lottee  of  railway  shares^  to  recover  deposits  paid 
unaii  100  shacea  in  the  Grand  JunetioB*  and 
Midland  Umon  Rttlway  Oompany.  A  rutoi 
had  been  obtained  calling  upon  the  defendaai. 
and  hie  attorney  to  show  cause  why  the  pladn** 
tiff  and  his  attorney  ahonld  not  be  allowed  to. 
mspect  and  take  copiea  of  the  pariiaaentarj^ 
contract,  and  of  the  snheeiibers'  agreementt. 
The  rule  waa  obtained  mien  reading  the  afiU- 
dftfit  of  the  attorney  to  the  plaintiff,  and  of  tiir 
secretary  to  the  company,  to  the  effect  that  thB 
defendant  wae  a  member  of  the  managing  com* 
mittee  of  the  said  company,  and  had  frequeoll^ 
interfered  with  the  management  of  the  affanr% 
and  upon  the  affidavit  of  the  phantiff  that  bo- 
was,  with  the  defendanti  a  party  to  the  deed, 
and  did  not  know  how  to  mme  his  case  with^ 
out  aeeuig  iU  F^m  the  affidavit  of  tbe^  d»» 
fnidaiit  it  appeand  that  he  had  subseribed  to 
thocompany  as  an  allottee;  that  he  wae  &p»4^ 
to  the  deed  no  otherwise  than  es  the  plaartiff. 
waa ;  that  he  was  not  one  of  the  cominitteB' 
until  it  was  found  that  tiie  eompaay  could  not  • 
go  on ;  that  he  took  shares  and  sigped  tliepa^- 
nnmentary  contract  in  order  to  assist  inwoMU- 
ing*up  the  aflUrs  of  the  co&aemj ;  that  he  lind^ 
taksn^nopart  iBobftuning^  bill;  and  thai 
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the  parliamentary  contract  was  not  in  hie 
control.  The  affidavit  of  defendant's  attorney 
was,  that  he  was  not  acting  for  the  defendant 
as  attorney  to  the  company,  but  as  attorney  to 
the  defendant  only. 

Bramwell,  for  the  defendant,  contended  that 
this  was  not  a  case  in  which  the  deed  was  held 
bv  one  of  the  parties  for  the  benefit  of  both. 
Where  there  was  a  contract  between  two  parties, 
and  one  of  them  only  had  possession  of  the  deed, 
there  was  an  implied  a^eement  on  the  part  of 
that  one  who  had  the  deed  to  produce  it  when 
required  to  do  so  by  the  other  party.  In  such 
case  the  court  would  interfere  to  compel  the 
production.  So  again,  where  in  the  agreement 
there  was  a  stipulation  to  produce  it.  But  this 
was  different  from  either  of  those  cases.  At 
the  time  of  the  execution  of  the  deed  the  de- 
fendant was  not  a  covenanting  party,  and  had 
entered  into  no  undertaking  to  produce :  he 
did  not  hold  the  deed  in  the  character  of 
trustee,  and  therefore  the  court  would  not  in- 
terfere to  compel  him  to  produce  it.  Besides, 
it  did  not  appear  that  the  defendant  had  the 
deed  in  his  possession,  such  a  presumption 
could  not  arise  from  the  fact  of  his  being  one 
of  the  managing  committee,  but,  on  the  con- 
trary, it  appeared  from  the  evidence  that  when 
the  secretary  ceased  to  act  for  the  company,  he 
delivered  over  to  the  attorney  of  the  company 
all  books,  papers,  documents,  vouchers,  &c., 
belonging  to  the  company.  Suppose  this 
action  had  arisen  in  respect  of  a  promissory 
note,  or  bill  of  exchange.  [Parke,  B.  This 
deed  was  for  the  benefit  of  the  subscribers. 
With  regard  to  a  bill  of  exchange,  I  cannot  un- 
derstana,  but  for  the  practice,  why  aparty  to  it 
should  not  be  allowea  to  see  it.]  Would  the 
court  hold  that  because  a  person  came  in  and 
got  possession  of  a  deed  for  his  own  protection, 
he  was  to  produce  it  for  any  one  who  was  a 
ptrty  to  it  in  the  first  instance?  [Paribe,B.  If 
a  peraon  holds  a  deed  belonging  to  a  company 
for  the  purpose  of  settling  the  affairs,  then, 
frmd facie,  all  the  parties  have  a  right  to  see 
It.]  In  this  case,  ziao,  the  attorney  claimed  a 
lien  upon  the  deed,  Ken^  v.  liCtii^,  3  M.  &  R. 
437);  if,  therefore,  the  deed  was  in  the  custody 
of  the  attorney  upon  a  lien,  it  was  out  of  the 
custody  of  the  defendant.  [AUier$on,  B.  I 
remember  a  case  tried  before  Lord  Tenterden, 
in  which  my  client  held  a  deed  under  a  lien, 
and  his  lordship  compelled  us  to  suffer  an  in<- 
^ection  of  the  deed,  although  by  such  inspec- 
tion our  lien  became  useless,  because  the 
parties  thereby  ascertained  the  hct,  for  the 
•Dppreeaion  of  which  only  the  deed  was  valu- 
•bk.}  The  affidavit  of  the  plaintiff,  "  that  he 
had  signed  and  was  a  party  to  the  deed,  and 
tlttt  he  did  not  know  how  to  frame  his  case 
witiiout  seeing  the  deed,"  did  not  disclose  any 
•nfficient  ground  for  the  interference  of  the 
court,  {Rome  r.  Hawden,  4  Bing.  639.  note). 
[Pmrke,  B.  If  yon  are  a  trustee  for  the  plains 
off,  svrdT  he  has  a  right  to  see  the  deed  to 
haow  whether  he  can  anpport  hts  action.] 
Upon  the  fact  that  the  fdaktiff  had  only  signed 
to  aaeiat  in  winding-up  the  affairs,  he  cited 


fVyld  v.  Hopkms,  15  M.  &  W.  517 ;  a&d  nb- 
raitted  the  rule  ought  to  be  made  absolate. 
Per  cmiam.    Yfe  are  of  a  different  opbion. 
Rule  absoiatc* 


3Bitftrtnttcy>  • 
In  re  PhiUips,    March  11, 1848. 

APPLICATION      POB     CERTIFICATB.- 
PRACTICI. 

TAe  court  will  not  entertain  a  bathnfft 
application  for  kis  cert^ieate,  wha  w 
trade  assignee  has  been  appwUei, 

Thx  bankrupt,  J.  Phillips,  who  earned  on 
the  business  of  a  boot  and  shoemaker  at  Cam- 
bridge, came  up  this  day,  pursuant  to  adver- 
tisement, for  his  certificate.  It  appeared  that 
the  fiat  had  issued  upon  the  bankrupt's  own 
petition,  under  the  statute  7  &  8  Vict  c.  96> 
s.  41 ;  that  he  had  no  estate  to  ^Mbnte 
amonjgst  his  creditors ;  and  that,  although  hii 
debts  amounted  to  between  500/.  and  600l.,  no 
creditor  had  proved  and  no  trade  assignee  vai 
appointed. 

Mr.  Commissioner  Fonblanqw  said,  dut, 
under  the  circumstances  of  this  case,  he  de- 
clined to  entertain  the  bankrupt's  ^iplication 
for  his  certificate.  As  no  trade  asngnee  was 
appointed,  it  was  impossible  the  bankrupt 
could  have  com]^d  with  the  prorisionoftke 
statute,  (5  &  6  Vict.  c.  122,  s.  39,)  .which  re- 

Suired  that  notice  of  the  certificate  meetiof 
bould  be  given  to  the  solicitor  of  the  tiade 
assignee.  Here  there  was  no  solicitor  but  the 
solicitor  of  the  bankrupt. 

Mr.  Tkomdike,  who.anpeared  as  solicitor  for 
the  bankrupt,  submitted  that  it  was  not  un- 
usual for  bankrupts  to  apply  for  and  obtam 
their  certificates  in  this  court,  where  no  as- 
signee had  beep  appointed.  The  bankrapt^i 
debts  exceeded  300/.,  and  therefore  he  was  us- 
able  to  obtain  protection  under  the  Insohest 
Acts,  and  had  no  alternative  but  to  becomes 
bankrupt. 

Mr.  Commisnoner  PtrnManqae  sud,  the 
bankrupt  might  have  obtained  protectioa  from 
the  Insolvent  Court  under  its  ordinary  jorisdic- 
tk>n.  A  person  who  had  not  a  single  ponadto 
distribute  amongst  hia  creditors  was  not  a  fit 
subject  for  ^e  operation  of  the  Bankrupt 
Laws. 

Mr.  Tkomdiike  said,  the  bankrupt's  propei^ 
had  been  taken  in  execution  shortly  before  ha 
bankruptcy*  which  accounted  for  his  having  no 
estate  to  distribute. 

Mr.  Commissk)ner  JFbisMflSi^.  He  ooigt 
to  have  made  himself  bankrupt  sooner.  Be 
cannot  have  his  certificate. 

Mr.  Tkomdike  applied  for  protection  for  the 
bankrupt  for  a  limited  period,  to  enaUehimto 
consider  w^iat  should  be  done. 

llie  comniseioner  declined  to  pvA  t» 
banknq)!  any  protectiott.  . 

ApplkatioBiefoffd- 


•  See  S/MNfcsM  T.  Jnlns.  15M.ftW.S87. 
RepoTtar. 
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?9ottKe  of  tf^%. 
APPEALS. 

The  prerioug  Sections  of  this  Series  of  the 
Digest  will  be  found  as  follow  :— 

Registration  of  Voters'  Apprais,  pp.  15,  347. 

Law  of  Attorneys,  p;  43. 

Law  of  Railways,  pp.  71,  l78. 
Omrts  of  Eomty : 

Lawof  Will8,p.  121. 

Construction  of  Statutes,  p.  149. 

Principles  of  Equity,  p.  222. 

Pleading,  p.  241. 

Practice,  p.  268. 

Costs,  p.  197. 

Evidence,  p.  299. 
CowU  of  Common  haw : 

Construction  qf  Statutes,  p.  373. 

Grounds  of  Actions  and  Frincifdes,  pp.  396, 
415. 

Pleading,  p.  443. 

Practice,  p.  465.  . 

Evidence,  p.  487. 

APPORTIONMINT   OP   RINT. 

Consiructum  of  statute,^  Scotland.— The  act 
4  &  5  W.  4,  c.  92,  for  the  apportionment  of 
rents,  annuities,  and  otiier  pericKlicid  paymeiits, 
extends  to  Scotland. 

The  intention  of  the  legislature  must  be  as-. 
certaibed  from  the  words  of  a  statute,  and  hot 
from  any  general  inferences  to  be  drawn  from 
the  natHre  of  the  objects  dealt  with  by  the 
statute.  Fordyce  v.  Bridges,  1  House  of  Lords' 
Ca.  1. 

CONSTRUCTION   OF   STATUTES. 

See  Apportionment  of  Rent ;  Eacise  Licence. 

COSTS. 

See  Ouarantiej  Lease  j  Railway  Act. 

DIVORCE. 

Action  dispensed  with. — Lapse  of  time. — A 
petitioner  for  a  divorce  bill  held  excused  for 
not  having  brought  an  action  for  damages 
against  the  adulterer,  upon  the  statement  of  his 
witnesses,  that  they  did  not  find  him  until  three 
years  after  the  discovery  of  the  adultery/  and 
the  petitioner  was  not  able  to  pay  the  expenses 
of  an  action. 

A  lapse  of  16  years  from  the  adultery  not 
made  an  objection  to  the  application  for  divorce 
at  the  end  of  that  time.  In  re  Martin's  Divorce 
BiU,  1  House  of  Lords'  Ca.  79. 

BVlbSNCB. 

Interest  of  witness. — ^To  render  a  person  in- 
compe^nt  in  the  Scotch  courts  to  be  a  witness, 
be  must  have  a  direct  and  immediate  interest 
in  the  result  of  the  suit  in  which  he  is  called  to 
give  evidence,  or  he  must,  be  able  to  give  the 
verdict  in  that  suit  in  evidence  in  his  own  fa- 
voor  in  another  proceeding. 

An  inleic^tin  the  result  of  a  suit,  which  is  to 
render  a  person  incompetent  to  be  a  witness, 
must  be  an  interest  of  a  substantial  nature,  and 
it  most  be  the  direct  and  necessary  result  of  the  I 


suit.  The  law  was  the  same  in  England  and 
Scotland  upon  this  point  previous  to  the  pass- 
ing of  the  6  &  7  Vict.  c.  85.  Wilhx  v.  Far- 
reUy  1  House  of  Lords'  Ca.  93. 

Cases  cited  in  the  judgment :  RaUton  ▼.  Rowatt^ 
1  C.  &  F.  424 ;  Bent  ▼.  Baker,  3  T.  R.  J7. 

EXCISE   LICENCE. 

Grocer.—Piihlican.-^Construction  qf  statute. 
—The  act  6  &  7  W.  4,  c  38,  s.  3,  extends  to. 
prevent  a  person  who  is  already  a  publican  from 
obtaining  a  licence  to  cany  on  the  business  of 
a  grocer  on  the  same  premises,  as  absolutely  as 
it  does  to  prevent  a  person,  licensed  as  a  grocer« 
from  carrying  on  m  the  same  premises  thf) 
business  of  a  publican.  M*Kenna  y.  Pape,\ 
House  of  Lords'  Ca .  6. 

OUARANTIB. 

Costs.^A,,  by  a  trust  settlement,  gave  to  his 
son  "ahke  sum  of  5,000/.  sterling,  payable, 
&c.,  after  my*  decease,  from  which  provision 
shall  be  deducted  any  sum  that  I  have  already 
advanced,  or  may  still  advance  for  him,  to  en- 
able him  to  carry  on  his  business."  A.  entered 
into  a  guarantie  for  2,000/.  for  the  firm  .of 
which  his  son  was  a  partner.  A.  was  compelled 
to  pay  that  sum,  and  the  firm  afterwards  be- 
coming bankrupt,  he  obtained  from  its  assets  a 
small  dividend  :  Held,  that  this  was  an  advaqce 
to  the  son,  which  came  within  the  description 
of  money  advanced  to  the  son  to  enable  him  to 
carry  on  business,  and  that  the  son  could  •  only 
claim  the  balance  of  the  5,000/.,  after  deductihg 
the  sum  thus  advanced. 

The  practice  of  allowing  the  costs  in  such  a 
case  to  be  paid  out  of  the  estate,  was  disre- 
garded. Berry  v.  Morse,  1.  House  of  Lords' 
Ca.  71. 

LEASE. 

Equitable  Mortgagee* s  right  to  redeem.., — 
Parties, — Costs., — A  lessee  having'been  evicted 
for.  non-payment  of  rent  under  the  Ejectment 
Statutes  in  Ireland,  an  equitable  mortgagee  of 
his  interest  filed  a  bill  for  redemption  against 
the  landlord.  .  •    - 

Held,  I  St,  that  the  mortgagee  was  entitled^ 
uixder  the  earliest  of  these  statutes  (11  Anne, 
c.  2,)  to  redeem  the  evicted  premises;  and  2ndly, 
that  trustees  of  a  settliement,  to  whom  the  lease 
had  been  assigned,  were  not  necessary  parties 
to  the  suit.  Although  the  general  rule  is  to  ma^e 
the  party  seeking  a  redemption  pay  the  costs  of. 
the  suit,  the  Court  has  jurisdiction  to  look  to 
the  landlord's  conduct,  and  to  throw  the  costff 
on  him  according  to  its  discretion.  Oerdhty  yl 
Malone,  1  House  of  Lords'  Ca.  81. 

MABRIAGE   SETTLEMENT, 

Portions. — ^The  trusts  oif  a  term  in-  a  post-* 
nuptial  settlement  of. real  estates  were:  'f after, 
the  decease .  of.  the  husband  i^id  wife,  (the' 
Settlors,)  to.  raise  1,000/.  for  the  portion  "of 
every  daughter,  atid  younger,  son,  to  oe  paid  to' 
SDi\s..at.ths  Age.  of  21,.  and  to  daughters  at- 
that  age  or  marriage,  if  such  ages  sho^d  be  at- 
tained or  marriages  had  after  the  decease  of  the 
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Rorvivor  of  the  setdon,  mad  not  sooner :  aad  if 
any  younger  son  died,  or  became  an  ^  eldest  or 
only  son  before  21,  or  anv  daughter  died  before 
that  age  unmarried,  or  before  his  or  her  por- 
tion became  vested,  the  portions  provided  for 
such  son  or  daughter,  so  dying,  &c.,  before  his 
or  her  portion  oecame  payable  as  aforesud, 
should  survive  and  accrue  to  the  survivors  of 
such  daughters  and  younger  sons,  tobe  e^juallj 
divided  between  them,  and  paid  when  their  on- 
ginal  portions  should  become  payable." 

Then  followed  a  proviso  for  the  issue  of  a 
younger  son  or  daughter  dying  in  the  lifetime 
of  the  settlors,  or  aRer  their  death  before  his  or 
tor  portion  becune  due  and  payable:  and  a 
teust,  after  the  death  of  the  settlors,  for  main- 
tenanee  of  such  sons  and  daughters,  or  their 
issue,  entiUed  to  portions  as  aforesaid,  until  his 
or  her  portion  became  payable :  with  eetser  of 
the  term,  on  payment  of  the  portions,  or  in 
case  there  should  not  be  any  younger  children 
or  issue  of  them  living  at  the  death  of  the  sur- 
vivor df  the  settlors. 

The  settlors  had  seven  children  (besides  an 
eldest  son),  four  of  iHiom  died  in  Uie  lifetime 
of  dieir  parents,  under  the  age  of  21,  and  un- 
Bsanted :  HM,  by  the  Lords,  reversing  a  de- 
cree in  Chancery,  that  the  three  survivors  were 
tntided  to  have  the  portions  of  the  four  de- 
ceased diildren  raised  for  them,  in  addition  to 
their  own.  Bvans  v.  Scott,  1  House  of  Lords' 
Ca.43« 

Cases  cited  in  the  jadgmeDt :  Emperor  t.  Rolfe, 
1  Ves.  sen.,  208 ;  Cholmondley  ▼.  Meyriek,  1 
Eden,  77,  85 ;  Hope  ▼.  Chi<ien,  6  Ves.  499; 
Woodcock  V.  Dake  of  Donet,  3  Bro.  C .  C.569. 


Set  Lease, 
SeeLewe. 


MOBTOAOB. 
PABTIB8. 
PORTIONS. 


See  Marriage  Settlement, 


See  Excise. 


PUBLICAN. 


RAILWAY  ACTS. 

Illegal  charges, — Repagment  with  interest. — 
Costs, — ^A  decree  giving  effect  to  allegations 
read  from  an  answer,  not  proved  nor  admitted, 
is  varied  in  that  respect,  and  an  inquiry  on  the 
subject  is  directed  before  the  Master. 

Monies  paid  for  the  use  of  a  railway,  under 
protest  as  overcharges,  were  afterwards  paid 
uto  Court  under  an  order  made  by  consent, 
and  vested  in  the  public  stocks,  to  abide  final 
ju^i^ent  in  an  action  brought  to  try  the  le- 
gality of  the  chaiges,  which  ue  judgment  de- 
clared to  be  illeg^ :  Held^  that  the  party  who 
Slid  the  monies  was  endtled  to  the  stocks  and 
vidends  and  accumulations  thereof. 

After  the  judgment  at  law  finding  payments 
made  to  the  railway  company  to  be  over- 
charges, a  bill  filed,  pending  a  writ  of  error  on 
that  judgment,  to  restrain  the  company  from 
continuing  the  overcharges,  and  for  an  account, 
&c.,  is  not  improper  nor  premature,  and  the 
plaintiffg  are  entitled  to  the  costs.  Barrett  v. 
Stockton  and  Darlington  RaUwag  Company,  1 
House  of  Lords'  Ca.  18. 


8AILWAT  CONTBACT8. 

Con^Ucated  accounts. — Bili  or  aetion.-^K 
and  S,  contracted  with  a  railway  company, 
jointly  and  severally,  to  execute  railway  worki, 
according  to  specifications  and  prices  contained 
in  a  former  contract  between  N,  and  the  com- 
pany. S,  waa  to  advance  the  money  neces- 
sary for  the  execution  of  the  irorks,  and  to 
receive  from  the  company  all  monies  se- 
eming doe  from  them  in  respect  oi  the 
works,  and  applv  them  in  discbsige  of  JV.'f 
liabilities  under  nis  contracts.  8.  became  i 
bankrupt  at  the  completion  of  tiie  works,  and 
the  company,  after  paying  him  and  his  assig- 
nees part  of  the  monies  due  from  them,  refined 
to  account  with  N,  €or  the  balanee,  whereupoa 
he  filed  a  bill  for  an  account  against  them  and 
S,'s  assignees. 

Held,  that  although  the  case  agsinit  the  com- 
pany consisted  of  matters  cognisable  at  law, 
yet  as  there  were  complicated  accounts  between 
them  and  the  other  parties  respectively,  a  Court 
of -Equity  was  more  competent  to  tuce  Uiem, 
and  to  dispose  of  the  whole  case,  than  a  Comt 
of  Law,  and  the  bill  was  sustained  accordingly. 
Taff  Vale  Railway  Company  v.  Nimm,  I  House 
of  Lords'  Ca.  111. 

Case  cited  in  the  judgment :  O'Conaoi  T.  Spaight, 
1  Sch.  &  Lef.  309. 

SETTLEMENT. 

See  Marriage  Settlement. 

SCOTLAND. 

See  Apportionment  of  Rent, 

STATUTES,  CONSTRUCTION   OF. 

See  Apportionment  of  Rent  j  JSadse, 

WILL. 

Construction  of  the  word  "  surwolng,**  —A 
testator,  after  various  bequests,  gave  to  his  wife, 
for  life  only,  all  his  remaining  estates,  and  also 
gave  her  all  his  capital  in  trade,  with  the  three* 
quartera  of  the  profits  arising  therefrom,  for 
her  life ;  hut  nevertheless,  in  trust,  at  her  death, 
for  his  then  surviving  children,  share  and 
share  alike,  ''  independent  of  the  rental  of  his 
said  estates,  which  he  gave  and  bequeathed  to 
his  surviving  female  children,'*  to  be  paid  to 
them  as  he  directed.  The  testator  then  pro- 
ceeded thus  :—  "  On  the  decease  of  any  of  these 
children,  should  they  die  without  issue  lawfully 
begotten,  that  share  to  fall  to  the  rest,  and  m 
on  to  the  last  female  child  ;  but  should  they 
marry  and  have  children,  then  their  share  to  go 
to  the  said  child  or  children,  and  from  my  last 
female  child  to  the  males  of  my  body  lawfully 
begotten,  with  the  same  restrictions  as  before 
expressed,  and  to  the  heirs  and  assigns  of  the 
last  of  them."  One  of  the  testator's  daughters, 
after  his  death,  married,  and  died  in  the  life- 
time of  the  widow,  leaving  children :  Heid,  that 
such  children  did  not  take  any  interest  under 
the  will,  Uie  word  '*  surviving  "  having  refer- 
ence to  the  duath  of  the  testator's  widow,  and 
not  to  his  own.  Wordsworth  v.  Wood,  I  House 
of  Lords' Ca.  129. 


Sieo  Evidence. 
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DIGEST,    AND   JOUMAL   OF  JURISPRUDENCE. 
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•**Qiiod  magisad  mm 
Pertinet,  et  neadre  malmn  est,  agttannis.'' 

HomiT. 


BANKRUPTCY    AND    INSOLTENCT 
LAW  AMENDMENT, 


In  a  rece&c  number  (ante,  p.  454,)  we 
submitted  to  our  readers  in  extenao,  the 
proposals  of  the  Metropolitan  Society  of 
Merchants,  Bankers,  and  Traders,  for  the 
amendment  of  the  Law  of  Bankruptcy  and 
Insolvency.  Having  repeatedly  expressed 
our  oordial  concurrence  with  the  general 
olrjects  of  this  association,  and  our  appre- 
ciation of  the  value  and  importance  of  the 
aerrioes  rendered  by  it  to  the  commercial 
and  trading  community,  we  proceed,  in  no 
unfriendly  spirit,  to  coneider  the  various 
alterations  now  suggested  as  remedies  for 
the  admitted  evils  arising  from  the  existing 
state  of  the  Law  of  Debtor  and  Creditor. 

Tlie  unsatisfactory,  and  in  many  instances 
ab«rtive,  attempts  recently  made  to  wind 
up  the  adSairs  of  insolvent  tens  by  voluntary 
anrangements,  and  without  reference  to 
eatahhshed  legal  tribunals,  conclusively  de- 
monstrate how  beneficial  it  would  be  to  the 
public  if  the  administration  of  the  Bankrupt 
Laws  were  placed  on  such  a  footing  that 
debtors  and  creditors  might  resort  to  them 
universally  for  protection  and  justice.  On 
a  former  occasion,  when  discussing  the  pro- 
posed amendment  of  the  Law  of  Debtor  and 
tSieditor,  (ante,  p.  106^)  we  ventured  to 
sii^gest,  that  in  framing  such  laws,  the  in« 
terests  and  feelings^  as  well  as  the  rights  of 
debtors^  were  not  wholly  to  be  disregarded, 
and  we  still  4xmtiniie  tii  think  this  oonsider- 
adoajiot  unworthy  the  attention  of  those 
wlio  pecHluorly  lepneseat  tibe  creditor  islaaa. 
It  is  not  enough  ^o  say,  that  the  intention 
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is  to  punish  fraudulent  and  reckless  traders^ 
and  to  protect  and  assist  those  who  have 
sunk  under  the  pressure  of  misfortune. 
The  result  must  frequently  depend  upon  the 
machinery  employed,  and  the  course  of  pro- 
cedure adopted  in  investigating  whether 
the  debtor  is  blameless,  or  has  given  just 
ground  for  complaint.  When  the  fiict  is 
ascertained,  and  we  are  able  to  discriminate 
between  the  unfortunate  and  the  extravagant 
or  dishonest  trader,  care  must  be  taken  that 
the  punishment  of  the  latter  should  not  be 
disproportioned  to  the  nature  and  character 
of  the  o£fence,  nor  accompanied  by  such  a 
degree  of  severity  as  to  render  the  law 
odious  and  excite  feelings  of  sympathy  and 
commiseration  for  the  offender.  These 
considerations  cannot  have  been  overlooked 
by  the  committee  entrusted  with  the  pre- 
paration of  the  statement  in  question,  but 
it  may  be  doubted  whether  they  have  always 
been  kept  steadily  in  view  during  the  di»- 
cussion  of  the  various  changes  now  recom- 
mended. 

The  first  and  greatest  of  the  proposed 
alterations  is,  a  return  to  the  pnnciple  of 
arrest *for  debt  upon  mesne  process.  This 
principle  had  our  support  when  its  advocacy 
wasur  less  popular  than  it  has  now  he^ 
come  amongst  the  legal  profession  and  the 
trading  community.  We  ventured  to  doubt 
the  expediency  of  depriving  the  creditor  of 
his  best,  and  frequently  his  only  security, 
by  abolishing  arrest  for  debt,  at  a  time  when 
those  who  entertained  and  expressed  sudi 
doubts  were  stigmatised  and  ridiculed  bj 
the  then  Attomey-Geoeral  (Sir  John  Ganu^ 
bell)  as  parties  having  "a  tender  regajrdror 
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the  vested  interests  of  sheriff's  bailiffii/' 
The  injurious  operation  of  the  measure  on 
private  credit  is  now  universally  understood* 
and  we  doubt  not  great  benefit  will  arise 
from  retracing  our  steps  and  restoring  the 
law  of  arrest^  if  the  statutory  enactments 
for  effecting  this  object  be  framed  with  due 
caution  and  consideration.  The  committee 
have  adopted  the  provisions  of  a  bill  for  this 
purpose  mtrodttced  to  the  House  of  Com- 
mons by  Mr.  Warburton,  in  the  session  of 
1846«  and  the  sufficiency  of  these  provisions 
will  be  more  convenienUy  considered  on  a 
future  occasion. 

The  second  proposal  of  the  committee  is, 
that  the  Bankrupt  Commissioners  should 
have  absolute  discretion  to  refuse  or  with- 
draw the  protection  of  the  bankrupt,  that  it 
should  be  compulsory  not  to  grant  pro- 
tection under  certain  curcumstances  of  fraud 
or  misconduct,  and  that  creditors  who  have 
proved  their  debts  under  a  fiat  should  stand 
m  the  position  of  judgment  creditors,  and 
be  at  liberty  to  take  a  bankrupt  deprived  of 
protection  in  execution,  and  detain  him  in 
prison  for  a  period  not  exceeding  three 
years,  unless  the  Commissioner  who  with- 
drew the  protection  should  otherwise  order. 
We  are  disposed  to  think  that  the  alteration 
here  proposed,  with  certain  modifications, 
might  operate  very  beneficially.  Under  the 
present  law,  a  creditor  who  proves  under  a 
fiat  is  ipso  facto  deprived  of  his  legal 
remedies  against  the  bankrupt,  and  it  con- 
stantly happens  that  when  a  certificate  has 
been  suspended  for  fraud  or  gross  mis- 
conduct, all  the  judgment  creditors  having 
proved,  there  is  no  creditor  in  a  position  to 
take  the  bankrupt  in  execution,  and  none  who 
will  incur  the  expense  of  proceeding  at  law 
to  obtain  a  judgment.  The  consequence  is, 
that  the  suspension  of  the  certificate  merely 
operates  to  prevent  the  trader  from  embark- 
ing in  business  again  in  his  own  name,  and 
however  blameable  or  dishonest,  he  suffers 
no  personal  punishment  or  inconvenience. 
It  may  be  reasonable  to  provide  that  when 
the  bankrupt's  estate  has  yielded  a  certain 
sum — suppose  159.  in  the  pound — ^he^hould 
be  discharged  from  custody.  The  circum- 
stance that  the  creditor  has  taken  his  pro- 
portion of  the  assets  of  the  bankrupt's  estate 
upon  distribution,  ought  not,  perhaps,  to 
deprive  him  of  the  power  of  taking  the 
bankrupt  in  execution,  as  the  imprisonment 
is  meant  to  operate  as  a  punishment  for 
misconduct  on  the  part  of  the  bankrupt, 
and  not  as  a  satisfaction  to  the  creditor. 
Still,  precautions  must  be  takeii  to  prevent 
creditors  from  usmg  the  power  of  imprison- 


ment for  the  purpose  of  extorting  money 
from,  or  forcing  arrangements  upon,  the 
bankrupt,  for  the  benem  of  the  indiridinl 
creditor,  and  without  any  r^rd  to  the 
interests  of  the  general  body.  It  is  con- 
stantly found  that  the  least  meritorioas 
creditors  are  those  who  are  the  lesst  for- 
bearing and  most  vindictive  in  their  pro- 
ceedings against  the  debtor,  and  if  eveiy 
creditor  had  the  power  of  committing  a 
bankrupt  trader  to  prison,  the  power  wcwild 
be  exercised  by  unprincipled  men  for  pur- 
poses utterly  at  variance  with  the  objects 
and  princi]des  of  the  Bankrupt  Liws. 
There  is  no  reason  why  this  difficulty 
should  not  be  provided  against  by  jndidous 
enactments,  and  we  hope  to  find  the  daoaes 
prepared  by  the  committee  effectual  forthis 
purpose. 

The  next  suggestion  of  the  committee, 
though  not  open  to  any  serious  objectioD, 
we  confess,  does  not  strike  iis  to  be  of  any 
great  importance.  It  is  proposed,  that  cri- 
minal proceedings  against  frauduleot  bank- 
rupts should  be  defnyed  out  of  the  national 
funds,  instead  of  out  of  the  bankrupt's 
estate.  No  doubt,  it  would  be  desirable  dial 
the  parties  who  undertake  criminal  prosecu- 
tions bond  fide,  with  the  view  of  furthering 
the  ends  of  justice,  should  be  uniformly  in- 
demnified against  expense,  but  there  does 
not  seem  to  be  any  gcJod  reason  why  prose- 
cutions for  offences  against  the  Bankrupt 
Laws  should  be  the  subject  of  any  peculiar 
rule  with  regard  to  expenses ;  and  if  the 
proposals  of  the  committee  are  carried  into 
effect,  and  plenary  power  given  to  the  Com- 
missioner and  the  creditors  to  punish  the 
bankrupt  for  fraud  and  misconduct,  we  ap- 
prehend it  can  seldom  or  never  be  necessary 
to  proceed  against  a  bankrupt  hy  indict- 
ment. 

To  obviate  the  practical  difficulties  now 
arising  in  establishing  an  act  of  bankruptcy 
upon  a  summons  issued  under  the  5  &  6  Vict, 
c.  1 22,  s.  11,  it  is  proposed ;  1  st,  to  simplify 
the  notice  and  affidavit  preliminary  to  ob- 
taining a  summons  ;  2ndly,  to  facilitate  the 
notice  of  the  service  of  summons ;  Srdly,  to 
requure  evidence  from  the  debtor  beyonahis 
mere  affidavit,  of  his  having  a  good  defence 
to  the  creditor's  claim ;  and  lastly,  to  ^^ 
quire  security  by  bond  with  sureties,  for  the 
protection  of  the  debtor^s  property  during 
the  interval  between  the  return  of  the  sum- 
mons and  the  completion  of  the  act  of  bank- 
ruptcy, and  in  default  of  such  security,  or 
upon  Uie  non-«ppeannee  of  the  debtor,  to 
empower  the  Court  to  direct  one  of  its 
officers  to  take  chaige  of  the  debtor's  pro- 
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perty.  As  to  the  first  of  these  suggestions, 
the  fonn  of  the  affidavit  and  notice  is  pre* 
scrihed  hj  act  of  parliament,*  and  seems 
sufficiently  simple,  hnt  the  general  rules 
and  orders  maae  for  carrying  this  portion 
of  the  act  into  effect,  hare  b^me  the  sub- 
ject of  general  and  well-founded  complaint, 
and  require  to  be  not  only  simplified  but 
considerably  modified.  Service  of  the  notice 
and  summons  must  now  be  personal ;  and, 
considering  the  serious  consequences  which 
follow  to  a  trader  who  does  not  appear  to  a 
summons  issued  under  the  act,  it  does  not 
seem  proper  that  personal  service  should 
be  dispensed  with,  unless  in  cases  where  it 
is  proved  to  the  satisfaction  of  a  Commis- 
sioner, that  the  debtor  keeps  out  of  the  way 
to  avoid  service.  It  is  only  under  circum- 
stances similar  to  those  which  justify  the 
issue  of  a  writ  of  distringas  to  compel  ap- 
pearance in  an  action  at  law,  that  personal 
service  should  be  dispensed  with  in  pro- 
ceeding to  render  a  trader  a  bankrupt.  The 
pToposal  to  oblige  the  debtor  to  give  some 
evidence  beyond  his  own  affidavit,  that  he 
has'  a  good  defence  to  the  summoning  cre- 
ditor's demand,  is  well  deserving  of  con- 
aderation.  Ilie  form  of  the  affidavit 
given  by  the  act,  (sched.  B.,  No.  2,)  ope- 
rates as  a  positive  encouragement  to  perjury. 
The  debtor  is  not  required  to  make  the  com- 
mon affidavit  of  merits,  but  is  only  called  upon 
to  swear  that  he  **  believes  he  has  a  good 
defence  to  the  demand,"  an  affidavit  which 
an  unscrupulous  and  unprincipled  debtor  can 
idways  find  abundant  excuse  for  making; 
and  according  to  the  present  practice  of  tne 
Court  of  Bankruptcy,  upon  such  an  affidavit 
being  produced,  the  summons  is  not  only 
disimssed,  but  dismissed  with  costs,  to  be 
paid  by  the  summoning  creditor.  The  pro- 
ceeding in  many  cases  is  a  mere  mockery. 
The  proposition  to  require  security  by  bond, 
with  sureties,  for  the  protection  of  the 
trader's  property,  after  the  summons  and 
before  the  act  of  bankruptcy  is  complete, 
presents  various  difficulties.  No  doubt  the 
interval  is  often  employed  by  a  dishonest 
trader,  in  placing  his  property  beyond  the 
reach,  of  ids  creditors.  Still,  it  must  be 
borne  in  mind,  that  the  seizure  of  property 
by  an  officer  of  the  Court  of  Bankruptcy 
would  frequently  operate  harshly  with  re- 
spect to  a  debtor  wno  was  not  insolvent,  by 
preventing  him  from  paying,  securing,  or 
conmoun&ig  with  his  creditor,  and  thereby 
jnroiding  the  commission  of  an  act  of  bank- 
ruptcy.   If  this  difficulty  cannot  be  satis- 


factorQy  provided  for,  perhaps  the  interval 
of  fourteen  days  now  allowed  between  the 
service  of  the  summons  and  die  completion 
of  the  act  of  bankruptcy,  may  in  certain 
cases  at  all  events,  be  advantageously 
abridged. 

The  suggestions  of  the  committee  to 
facihtate  the  administration  of  insolvent 
estates  in  the  Court  of  Bankruptcy,  and  to 
remove  unnecessary  sources  of  expense  and 
delay,  have  for  the  most  part  our  cordial 
approval,  but  we  are  compelled  to  defer  the 
further  consideration  of  the  recommend- 
ations which  fall  under  this  head,  until  next 
week. 


■  5  &  6  Vict.  c.  laa.  Schedule  A.,  No.  1. 


UNNECESSARY   ACTIONS    PRE- 
VENTION BILL. 

Lord  Campbell  has  presented  to  the 
House  of  Lords  a  bill  "  for  preventing  the 
unnecessary  multiplication  of  actions  in 
certain  cases,"  consisting  of  a  single  clause, 
which  we  print  without  curtailment.  The 
object  of  the  bill  seems  to  be  to  give  a 
person  standing  in  the  relation  of  a  husband 
or  fistther,  to  whom  a  right  of  action  has 
accrued  for  a  tort,  the  right  of  proceeding 
in  the  same  action  for  an  injury  committea 
to  the  wife  or  infant  child  of  the  plaintiff. 
The  law,  as  we  understand  it,  now  is,  that 
if  an  action  be  brought  for  personal  suffer- 
ing or  injury  to  the  wife,  mflicted  during 
the  coverture,  the  husband  and  wife  must 
join ;  but  the  husband  cannot  join  in  this 
action  any  cause  of  action  for  which  he 
mi^ht  sue  separately.  For  instance,  in  an 
action  by  husband  and  wife  for  an  injury- 
done  to  the  wife,  the  husband  cannot  recover 
damages  for  the  loss  of  the  wife's  society  or 
assistance,  or  for  the  expenses  incurred  in 
curing  her  ;^  but  for  sucn  consequential  in- 
juries he  may  and  ought  to  sue  akme.  So, . 
with  respect  to  injuries  infficted  on  a  child 
of  tender  age,  as  the  law  now  stands,  the 
father  cannot  sue,  unless  there  be  evidence 
to  sustain  an  all^tion  of  loss  of  service,  or 
the  parent  has  necessarily  incurred  some 
consequential  expense.®  The  practice  in 
those  cases  is  to  sue  in  the  infants  name  by 
|;uardian  for  the  injury  infficted  on  the 
mfant,  and  the  parent  must  bring  a  separate 
action  for  any  loss  or  expense  to  which  he 
has  been  put.  It  must  oe  admitted  that 
this  is  a  state  of  the  law  which  renders  some 

^  Rusiett  V.  Come,  1  SallL  119;  Dengate  ▼• 
OoniHMr,  4  Mess,  ft  W.  6. 
•  jaMr.HolUmd9r,4B.9tCxm.6eOiBk9* 
v.Halcy,6M.&W.  55. 
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awndment  durable.  Whether  Lard 
GMnpbdl's  bill  supplies  aa  effBctual  laBbedy 
OM- readers  aWljittdge  for  tkenwelw.  To 
onr  judginent^  it  appears  tlMt  the  dause  is 
not  Twy  dearly  or  hapjaly  framed.  It  is 
as  follows : — 

"  For  prcrentingthe  unnecessary  mnltiplka- 
tiaD  in  actions  in  certain  cases  herein-after  men- 
tinnad,  be  it  enacted,  &c..  Thai  when,  by  rea- 
son of  any  trespass  ornalawM  aet  or  neglect, 
a  csose  of  action  hath  or  shall  hare  aeerued  to 


mSUntIm  rififMnrtr^^r-TT**^  p^^k—^hj- 


aoy  person  for  some  loss  or  ii^pry  to  such 
parson,  and  also  another  cause  of  action  to  such 
person  in  respect  of  loss  or  injury  caused  by 
the  same  trespass  or  unlawful  act  or  neglect  to 
the  wife  or  child  of  such  person,  such  child 
hmmg  Wider  the  ageef  ai^years,  it  shall  no^ 
her^fter  be  necessary  to  bring  more  than  one 
action  in  respect  of  such  several  losses  or  in- 
juries, but  the  husband  or  parent  shall  in  such 
case  bring  an  action^  to- recover  damages,  not 
only  in  respect  to  the  loss  or  injury  to  himself 
or  herself  by  such  trespass  or  unlawful  act  or 
neglect,  but  also  in  respect  to  the  loss  or  injury 
thereby  caused  to  such  wife  or  child ;  and  the 
jury  riudl  assess  the  damages  Beparatdvin  re- 
spect of  tiie  loss  or  injoiy  sustained  by  sncii 
party ;  and  sneh  plaistiff  shall  hold  such  ms 
d  money  as  he  may  leoover  for  loss  or  imunr 
to  his  or  her  child  as  a  trustee  for  such  chila» 
and  shall  pay  it  over  to  such  child  on  such 
child  attaining  the  age  of  21  years." 

It  does  not  deaiiy  appear,  wbedier  the 
learned  fraaaer  of  the  hiU  intends,  that  a 
oanae  of  aetion  accnriagt*  the  fetker  in  Ins 
cam  r%;ht,  and  another  for  an  injoFf  done 
t»  his  wife  or  ^ild,  siioold  be  eonlamud  in 
the  same  count  of  Ae  dedaratioD,  or  fom 
the  sabject-matter  of  sapaiate  eounts.  Nor 
doss  die  pmviaioir  which  entilies  the  pascal 
to  Md  the  sum  recovered  for  an  injury  t» 
fab  diild,  mtii  the  diild  attains  the  age  of 
21,   aad  then  directs  it  to  be  paid  ipver, 

rear  to  US  to  be  qnite  satisfoctory.  Is 
fuid  ikw  held  in  trvst  for  an  infaotto 
hefiable  to  the  paynent  of  interest?  and 
what  means  are  to  be  taken  to  enforce  pay- 
ment when  the  diild  cones  of  a^  f  We 
ate  not  certam  that  dus  enaetment  nay  not 
introdnoeananMnuitof  sodd  noachief  and 
demestie  disunion  whidi  would  moie  than 
conntaHMsnce  any  heoeit  to  he  daised 
foomit.  Atdlevenfts,  wetmstthebiliBi^ 
ut  pass  witbsnt  further-  conaidertttion. 
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the  prpg^"^  padiaoenty.  (onder  the  statute 
7  &  8  Vict^  c-  103,>  haae  neariy  condndei 
their  laboors^  and  it  most  be  confessed  tk 
reanU  has  not  been  sodi  as  to  inspire  qhl- 
fideece  that  the  pnxiif  aad  independence^of 
the  dediye  bodiea  maj  be  mmrenaUy  relied 
upon.  In  no  leu  than  ten  instaoceB, 
bronght  before  oommittees»  haire  the  retoms 
for  that  number  of  dties  or  boroaghs  been 
dedared  void^  on  the  gronnds  that  bribey 
or  treating  prevailed  to  snch  an  extent  as  to 
inflaence  and  thereby  ntiate  the  electioitt. 
That  cocmpt  and  illagd  piactioea  of  tliis 
descri{»tion  should  be»  er^en  temporarily,  soc- 
cessfolmuat  be  deplored  by  persons  of  all 
psrties  who  approve  of  a  represestadre 
system  of  government^  but  it  b  oonsolatoiy 
to  reflect  that  the  sdect  committees  bsTe 
done  their  dntv  impactially  and  unfiindir 
ingly»  and  that'  in  no  ioetance  has  it  bem 
even  insinuated,  innde  or  outside  the  waOs 
of  parliFTCT^^^  that  any  one  of  the  oqbl- 
mittees  has  been  inflnemsed  in  its  detenni- 
nation  by  pcliticd  or  peraond  feeling  oc 
by  any  other  oannderatmo  than  that  anang 
from  a  just  appredation  of  the  ixnportaot 
but  Tii^<>«<^ft^?t  publk  djatj  the  members  of 
those  committees  were  aoleBualy  pkdg^  to 
perform. 

Without  reverting  to  the  pcdod  antecsr 
dent  to  the  Orenvffle  Act,  (10  Geo.  3^c 
16>)  it  was  perfectly  notoriona,  that  onder 
the  kte  set,,  (the  9  Geo.  4,.  c  22,}  «bat 
was  iamihai^  termed  <<  striking  the  bxams 
out  of  a  committee,"  was  deemed  an  ap^ 
tion  of  the  greatest  importance  to  the  |Mlrde^ 
and  thai  it  was  universally  fdi^  the  resmt 
dffpffii^  at  least  quite  as  mudi  upoathe 
constitution  of  the  committee  asn^  tbe 
merits  of  the  petition*  It  is  impossible  not 
to  feel  that  the  catahLiahmentof  atdbanal 
for  the  trial  of  election  petitions*  acting  ia  a 
jodidal  apinty  not  aoUect  to  unworthy  aos- 
picaona  and  justly  entitled  to  pnUic  ooa&- 
dence,  is  an  improvement  upon,  the  fonaer 
syatem,  whidi  cannot  fail  in  time  to  eletate 
the  character  of  the  rcpxesentatiTe  body. 
aad  indirectly  to  ^iff^Hwiragp  and.  repress  as- 
due  proceedings  at  dectiona. 

Havrag  directed  attention,  to  the  m» 
gratifyiag  feature  disdosed  by  the  j^roce^ 
mgs  of  the  aeleot  committees  dumg  tb£ 
piesesyt  session,  we  may  obaerve^tiist  tbe 
oah  meaaher  of  the  ]^gtl  jsofewioft  vw> 
has  Unt  hia  seat  Iqf  p&aoa  is  lir.Joba 
JeiTia^  who  was  Ktarned  for  Hflcdttm.  lA 
this  caas,  the  ttnl  of  inmdidnns  finends  H^ 
nybedsnckendence  off  iBeeal  treating.  u» 
the  return  waa  not  oonndered  defennw- 
His  fstitaQna  i^^unat  tiie  xetoms  for  tse 
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IwwMWghft  «f  Ljme  R«gi«  and  Kmsale  h«te 
not  been  successful  in  reacatiBg  eithti  Sir 
FitzroY  Kelly  or  Mr.  Watson ;  for  although 
m  tha  Matter  ease  the  eleetian  iraa  dedaied 
md^  Mr.  Haves^  the  late  BMn^ber  for 
Lambeth,  and  not  Mt.  Wataoa*  sueeeeded 
to  the  vacaut  seat.  Mr.  Hobbouaev  a 
nonher  of  the  Western  Circuit,  baa  been 
fatumed  for  the  eitj  of  Liaoidft  v^a  a 
Taeaacj  eaiised  bj  petition^  and*  escej^  sub- 
stitiiiag  his  name  for  tha4i  of  Mr.  John 
Itanfis,.  jAe  list  of  "  Lawyers  in  Parlia- 
nenty."  which  we  siilunitted  to  our  readers  ai 
the  daae  of  the  geneval  electioa,  has».  up  to 
this  time,  andetgone  no  change,  aad  the 
tfital  number  remaina  aa  befbi e^ 


SEVERAL  ACTIONS  FOR  THE  SAME 
DEMAND. 

The  litigation  arising  out  of  the  railway 
naaia  produetd  naaiy  instances,  in  which 
great  Itardship  was  occasioned  by  the  mal- 
tiplicaitkm  of  actions  founded  on  the  same 
ndiject-inatter.  Where  aerend  parties  were 
jointly  liable,  and  weee  aererally  sued,  il 
waa  mqaeatly  impoaaihteforthe  defendants 
to  plead  in  abatement  the  nonjoindeff  of 
contractoca;,  because  fren.  the  number  ef 
paraoas  concerned  in  the  ]»roD08ed  undei* 
takings^  the  affidavit  requireo,  vnder  the 
statute  3  &  4  WilL  4,  c.  42,  ginng  the  re* 
sidenoea  of  the  co-coatractors,  ai^  stating 
that  they  were  resident  within  the  jnriadic- 
tion,  could  not  be  made.  Many  applica- 
tions have  been  made  to  the  Courts  of  Law 
during  the  last  two  years,  on  the  part  of 
defendants  for  relief  where  actions  hare 
been  yexatiously  multiplied,  but  the  Courts, 
however  desirous  they  may  have  been  to 
help  the  defendants,  have  uniformly  held^ 
that  where  there  was  no  misconduct  on  the 
part  of  the  pUdntiffa,  and  no  abuse  of  the 
Process  of  the  Court,  they  could  not  inter- 
fere to  deprive  the  plaintiffs  of  an  acknow- 
ledged legal  right. 

The  question  was  very  fully  discussed  in 
a  case  of  Giles  and  another  v.  Tooth^^  in 
the  Court  of  Common  Fleas.  In  that 
case  the  plaintiffs  claimed  a  sum  of  about 
1,500/.  for  services  alleged  to  be  performed 
by  them  in  connection  with  a  proposed 
railway,  and  brought  eleven  distinct  actions, 
against  as  many  different  individuals,  charg- 
ing them  asmcBibeta  of  1^  piaroienal 
eomuR^tee  ofthe  projected  railway 
UpoD  «ii  affidaTit,,  ahowiisg  that  tie 


sought  to  be  leoovered  in  these  acttooa  waa« 
one  debt  only,  and»  if  due  at  all,  due  jointly 
by  the  sevenu  defendants,  the  Court  granted 
a  rule  to  show  cause,  why  the  plaintiffs 
,  should  not  elect  to  proceed  oa  one  of  the 
eleven  actioDS>  and  why  the  peooecdinga  in 
the  other  ten  actions  should  not  be  stayed*. 
When  the  rule  came  to  be  discussed,  hovw 
ever,  the  Court  was  maiiiaiously  and  deadLy 
of  opinion  that  it  codkl  not  be  sustained^ 
and  that  the  Court  ooidd  not  interfere  to 
relieve  the  defendants  from  the  aocumukh 
tien  of  coeta,  without  violatittg  established 
principles.  **  The  mere  circamstaace,"  sagra 
Chief  Justice  Wilde,  ^<of  the  defendanta 
being  placed  ia  a  situatioB  of  hardship,  is 
no  gremnd  for  dapivingthe  plaintiffs  of  a^r 
rights  which  <»aiBarily  belong  to  suiton^ 
unless  the  Court  can  see  that  they  hxm 
been  guiky  of  improper  or  of^nressive  con* 
duct,  or  that  some  equivalent  can  be  given 
to  the  plaiatiflb  for  the  measure  of  relief 
afforded  to  the  defendants.  It  is  perfectly 
competent  to  the  plaintiffs  to>  proceed  against 
any  one  of  the  parties  separately,  unless  the 
defendant  so  sued  can  gife  them  the  benefit 
of  a  better  writ  against  the  whole  of  the 
joint  contractors;  and  if  any  difficulty 
presents  itself,  it  is  one  that  is  occasioned 
solely  by  the  fact  of  the  defendants  haying 
entered  into  so  inconvenieBl  a  partnership.^ 
Afbet  obaarving  that  the  Court  conld  not 
pvonounee  any  rule  for  the  reUef  of  the  de« 
f<Hidanta  which  would  not  operate  injuriously 
to  the  phiintiBs  or  give  riae  to  difficultiea 
in  the  way  of  their  poseondng  the  suit,  the 
learned  Chiaf  Juatice  concluded  by  saying  r 
— -^  If  there  be  any  gceat  inconveuienoe  or 
hardship  in  the  wesent  state  of  the  laai> 
lesoat  must  he  bad  to  tiie  legislature  to 
provide  new  remedies  to  meet  new  cea»- 
Msations  of  cifcumstaiieea.*' 

We  are  rejoiced  to  learn  that  the  sag«^ 
gestion  thus  thfown  ont  has  been  adopted, 
and  that  Lord  Denman  has  introduced  a 
bin,  now  b^Ebre  the  House  of  Lords,  the 
ebfect  of  wUoh  is,  to  prevent  oppressive  and 
vexatious  proceedings  by  bringing  several 
actions  for  the  aarae  demand.  We  shaft 
iaid  an  eariy  oppoitnmty  for  suhmittiBg  the 
provisions  of  this  bill  to  om  readers^  and 
hope  to  find  it  aCotda  aremed^p  for  an  adi^ 
mitted  evil,  wiAout  in|ur]Oualy  infringmg 
i^ionthesidbtaofpaatieawho  have  ebuaoa 
agaiaal  purac  oo 
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Reptdi  of  AHwne^e  Cfrt^tcaU  Dmhf. 


REPEAL   OF    ATTORNEYS'   CERTI- 
FICATE  DUTY. 


We  are  glad  to  observe  that  the  injustice 
of  the  Certificate  Tax  has  beeu  taken^up  by 
the  public  press,  because  thereby  new  hght 
will  DC  thrown  upon  the  subject,  and  luti- 
mately  it  will  be  understood,  as  well  by  the 
public,  as  the  legislature. 

An  able  article  has  appeared  in  the  ''Daily 
News,"  in  which  the  injustice  of  the  tax  is 
strongly  condemned,  but  the  writer  is  of 

Xion  that  the  wisest  course  has  not  been 
^»ted  to  obtain  redress.  He  thinks  that 
the  attorneys  should  have  associated  them- 
selves with  the  several  other  classes  of  the 
community  who  are  subjected  to  the  pay- 
ment of  an  annual  licence, — such  as  pawn- 
brokers, publicans,  pedlars,  hawkers,  horse- 
dealers,  &c.,  whose  united  exertions  might 
have  aided  the  cause  of  the  profession. 

The  attorneys,  however,  rest  their  case 
upon  the  ground  that  thev  are  the  only 
pro/eMtonal  class  subjected  to  a  poll-tax. 
They  urge,  that  no  mescal  practitioner — 
whether  physician,  surgeon,  or  apothecary, 
pays  any  annual  impost ;  nor  the  clergy — 
whether  bishops,  deans,  rectors  or  cu- 
rates ; — nor  the  aripy  or  navy ; — nor,  above 
sXly  the  higher  branch  of  the  legal  profes- 
sion. Besides  these  recognized  professions, 
there  are  various  other  classes  whose  income 
is  derived,  more  or  less,  from  mental  rather 
than  bodily  labour,  such  as  engineers,  archi- 
tects, and  numerous  branches  of  art  and 
manufacture ;  to  which  may  be  added  all 
kinds  of  brokers,  agents,  and  accountants, 
and  lastly,  the  host  of  officers  of  govern- 
ment and  of  public  companies,  and  other 
commercial  establishments.  None  of  these 
classes  pa^r  any  similar  assessment  to  that 
of  the  certificate  tax. 

It  appears  by  the  statement  in  the  Daily 
News,  that  the  revenue  derived  from  licences, 
amounts  well  nigh  to  1,100,000/.  The 
promoters  of  the  recent  meeting  would 
scarcely  have  been  "wise  in  their  genera- 
tion "  if  they  had  just  now  submitted  to 
the  Chancellor  of  the  Exchequer  the  aboli- 
tion of  this  large  sum.  Their  own  case  is 
comparatively  of  moderate  amount,  and 
stands  upon  the  simple  principle  that  one 
branch  of  one  of  the  learned  professions  is 
alone  mulcted.  There  may,  for  aught  we 
knowi  be  divers  plausible  reasons  for  sub- 
jecting pawnbrokers  and  pedlars  to  an  annual 
miposition,  in  return  for  privileges  which 
they  enjoy.  We  believe,  indeed,  that  al- 
thoagh  the  r^;istration  of  professions  and 
tiadM  is  uiefiii  to  the  publi^  a  imaO  fee  to 


dehtr  the  expense  of 
should  alone  be  paid. 


sach   registration 


The  petition  which  was  agreed  to  at  the 
public  meeting  on  22nd  Much,  has  since 
that  day  remained  for  signature  at  the  Hall 
of  the  Incorporated  Law  Society,  but  has 
not  yet  been  signed  b;^  as  many  of  the 
London  profession  as  might  have  been  ex- 
pected. It  has  been  suggested  that  persons 
should  be  employed  to  call  at  the  offices  of 
attorneys  and  solicitors  and  obtain  their 
signatures.  No  doubt  a  large  number  of 
them  are  so  engaged  that  a  walk  to  Chanceiy 
Lane  is  inconvenient,  but  as  the  Hall  is 
open  from  9  o  clock  in  the  morning  until  10 
at  night,  surely  every  one  might  at  tome 
time  or  other  record  his  wish  to  be  reliered 
from  this  imposition.  It  would  be  a  point 
in  favour  of  the  unanimity  which  prevaila 
on  the  subject,  if  every  one  took  that  trouble, 
instead  of  waiting  until  called  upon  at  his 
own  office.  Every  practitioner  in  the  me- 
tropolis received  a  letter  informing  him  of 
the  meeting,  and  notice  has  been  repeatedly 
given  in  the  public  papers  that  the  petiticm 
is  ready  for  signature. 

The  Bill  for  the  repeal  of  the  tax,  we  un- 
derstand, has  been  drawn  and  settled  b^ 
counsel,  and  a  deputation  appointed  to  watt 
upon  a  distinguished  county  member  to  take 
charge  thereof.  The  petition  should  be  readjy 
to  be  presented  at  tne  time  of  introdociog 
the  bill,  and  might  probably  be  intrusted  to 
the  same  member. 


Since  last  week,  petitions  for  the  Repeal 
of  the  Certificate  Duty  have  been  presented 
from  the  following  places : — 

Altrincham.  I  NorthamptonshirB. 

Battel.  I  Pontypool. 

Bury.  I  Society  df  St^Je  Inn. 

Congleton.  |  Witney. 

Newnham.  | 

The  number  of  signatures  now  amounts  to 
2,082,  besides  those  represented  by  the 
Incorporated  Law  Societv. 

The  additional  members  to  whom  the 
above  or  other  petitions  have  been  sent,  not 
comprised  in  our  former  lists,  are : — 

Mr.  Buck. 
Mr.  Deedes. 
Mr.  Hayter. 


Mr.  Henley. 
Mr.  Munts. 


Amongst  the  various  suggestions  for  coo- 
dliatinK  that  important  peraonajre*  the 
Chancdior  of  the  Exchequer,  we  find  it  is 
still  urged  that  some  substitute  should  be 
provid^,  either  wholly  or  partly,  in  Ilea  of 
the  present  impost,  or  that  a  putial  rcmi^ 
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sion  onlj  should  be  requested.  From  the 
means  of  information  we  possess,  we  are 
satisfied  that  the  proposed  increase  of  the 
duty  on  Articles  of  Clerkship  would  be 
generally  resisted  by  the  profession,  not  only 
on  account  of  its  injustice  as  a  tax  not 
levied  upon  any  other  class,  (except  a  mo- 
derate duty  on  the  amount  of  premium), 
but  because  they  are  convinced  that  these 
stamp  duties  do  not  promote  the  respecta- 
bility of  the  members,  and  that  the  charac* 
ter  and  station  of  the  body  would  be  better 
advanced  by  appropriating  those  duties  to 
the  better  education  of  articled  clerks  pre- 
vious to  their  entering  the  profession  and  the 
founding  of  lectureships  and  rewards  foir 
proficiency. 


COMPULSORY    KEFERENCES 
COMPROMISES. 


AND 


IVe  have  for  some  time  deferred  noticing 
an  objectionable  practice  on  the  trial  of 
causes,  which,  though  not  very  frequent, 
ought  not  to  pass  without  comment.  We 
mean  the  references  and  compromises  which 
take  place  at  nUi  prius  and  the  assizes 
without  the  consent  of  the  parties  or  their 
attorneys.  An  instance  occurred  at  the 
last  sittings  in  the  Exchequer,  and  there 
was  another  about  a  year  Bigo  in  the  Queen's 
Bench.  The  practice  is  more  frequent  at 
the  assizes,  and  is  adverted  to  briefly  in  the 
first  address  of  the  Metropohtan  and  Pro- 
vincial Law  Association  as  one  of  the  griev- 
ances to  be  redressed. 

There  can  be  no  doubt  that  the  majority 
of  references,  whether  induced  at  the  in- 
stance of  the  Bench  or  the  Bar,  are  very 
properly  made.     Where  ^  a  case    depends 
upon  the  investigation  of  complicated  ac- 
counts, it  is  scarcely  possible  for  a  jury  to 
do  complete  justice,  and  an  arbitration  is  the 
best  course  to  be  adopted,  though  perhaps 
the  learned  members  of  the  Bar  are  not  the 
fittest  persons  on  all  occasions  to  decide  upon 
the  minute  details  of  a  long  account.     But 
the  objection  which  we  hear  from  various 
quarters  is,  that  the  ortomey,  on  behalf  of 
his  client,  is  not  permitted  to  have  a  voice  in 
the  matter.     In  19  cases  out  of  20,  and 
perhaps  in  a  larger  proportion,  the  attorneys 
would  readily  assent  to  the  suggestion  of  the 
Court  or  the  advice  of  their  counsel ;   and 
that  they  do  so  is  manifest  from  the  singu- 
larity of  the  instances  in  which  any  conmct 
of  opinion  arises.     Where,  however,  the 
attorney  withholds  his  consent,  we  think  it 
may  be  safely  oondnded  that  he  has  good 
reasons  for  it.    The  client  has  a  ri^ki  to 


have  his  cause  tried  by  a  jury.  He  cannot 
be  nonsuited  when  he  is  ready  to  -proceed 
with  the  trial,  and  there  cannot  be  a  verdict 
against  him  before  the  case  is  heard. 

Some  members  of  the  bar,  however,  con- 
tend, that  when  a  brief  has  been  delivered, 
the  cause  is  in  their  hands  and  they  may 
deal  with  it  as  they  please.  They  usually, 
indeed,  consult  the  wishes  of  their  clients, 
for  if  they  frequently  acted  in  opposition  to 
them,  they  would  have  few  opportunities  of 
exercising  their  dominion.  According  to 
the  record,  the  attorney  is  "put  in  the 
place"  of  the  suitor,  and  we  think  the 
counsel  is  bound  to  follow  the  "instructions" 
of  the  attorney.  So  far  from  the  counsel 
who  accepts  a  brief,  being  entitled  to  settle, 
compromise,  or  refer  the  cause  as  he  pleases, 
his  retainer  binds  him  to  conform  to  the 
instructions  it  contains.  He  can  sufficiently 
defend  himself  a«iinst  an  action  for  defama- 
tion uttered  in  the  progress  of  a  cause,  be- 
cause his  statement  has  been  made  on  the 
authority  of  his  instructions.  We  do  not 
mean  for  a  moment  to  doubt  that  the  suitors 
may  safely  entrust  their  interests  to  the 
bar ;  on  the  contrary,  we  know  that  almost 
universally  those  interests  are  implicitly 
confided  to  them  ;  but  we  maintain  that 
there  is  no  necessary  surrender  by  the  de- 
Hvery  of  a  brief  of  all  control  over  the  con- 
duct of  a  cause. 

It  may  be  said  that  in  the  present  state  of 
business  at  the  assizes  and  at  nisi  priuM,  a 
discretion  must  be  left  to  the  Court  to  dis- 
pose of  causes  which  cannot  be  properly 
tried  by  a  jury.  We  doubt  not  that  the 
judge,  limited  to  a  certain  number  of  days, 
and  desirous  of  clearing  his  Cause,  List,  has 
no  other  choice  than  to  recommend  com- 
promises or  references  in  cases  which  can 
be  so  disposed  of.  We  assume  tbat  the 
Court  and  the  Bar  do  the  best  they  can  in 
the  circumstances ;  but  there  muet  be  no 
denial  of  justice  for  the  sake  of  any  one's 
convenience.  The  suitor  has  a  riffht  to  have 
his  cause  tried.  If  there  be  not  sufficient 
time,  according  to  the  present  arrangements, 
those  arrangements  should  be  altered.  A 
different  division  of  labour  might  be  made. 
It  is  scarcely  necessary  that  so  many  as  four 
judges  should  sit  to  hear  every  point  that 
comes  before  the  Common  Law  Courts,  when 
a  single  judge  in  Equity  decides  the  most 
important  questions.  On  some  momentous 
subjects  the.whole|force  of  the  Court  may  be 
requisite,  and  an  opportunity  of  appeal  al- 
lowed. And  if  justice  cannot  be  administered 
by  the  present  judges,  the  number  oug^t  to 
be  mcreased.    We  are  sure  that  the  public 
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will  not  grudge  any  needfiil  expense  to 
secure  the  due  trial  of  their  rights  hy  a  jury 
of  the  country.  Now,  however,  that  causes 
under  20f .  are  transferred  to  the  County 
Courts,  it  may  he  hoped  that  time  will  be 
left  to  "hear  and  determine**  the  others, 
with  satisiaction  hoth  to  the  stdtors  and  the 
profession.  We  know  that  the  feeling  of 
the  attorneys  and  soKcitors  is  very  strong  and 
general  upon  tSis  point ;'  and  it  appears  to 
correspond  with  that  of  the  puhlic,  whose 
opinion  has  heen  weB  and  powerfully  repre- 
sented in  the  following  article  in  I%e  Times 
of  1 2th  February 

"  A  scene  which  is  happily  most  unusual  oc- 
curred on  Thnrrsday,  at  the  slttitags  at  Nisi 
Prius  in  tb«  Comt  of  Exdiequer,  in  Wci^tmin- 
stcr  Hall.  The  occasion  was  the  intended  trial 
of  an  action  for  libel,  which  had  proceeded  as 
far  as  the  opening  speech  of  the  plaintiflfs 
counsel,  who  had  declared  properly  enough 
that  his  client  had  no  other  view  than  to  clear 
his  diaracter,  when  the  defendant's  advocate 
judiciously  caught  at  a  suggestion  that  seened 
to  hold  out  a  pro^tect  (tf  on  amicable  arraage- 
ment.  fiverydiing  thus  iisr  was  quite  sattsfsc- 
lory,  for  it  certainly  appeared  on  ikprimdfaeie 
view  of  the  matter  that  mutual  concessions  af- 
ford the  most  unobjectionable  means  of  eettling 
a  dispute.     Mr.  Seneant  WUkins,  speaking  in 


miauthorised  comftonce  of  Mr.  Setjcmt  WUr 
kinw  with  an  ammgemeat  to  which  his  chjnt 
objectsd,  but  the  extreme  hardihood  of  that 
client  in  daring  to  make  his  objection  kno^. 
Consternation  seized  the  benchand  thcbaratthe 
effrontery  of  this  unfortunate  attorney  in  fa^ng 
to  adapt  himself  instantly  to  the  state  of  things 
which  had  been,  somewhat  prematurely  we 
think,  agreed  to  in  his  name,  and  withoat  his 
sanction  having  been  obtained.  Pasting  om 
with  a  sort  of  compassionating  contempt  the 
audacious  individual  whose  interesto  were  really 
in  question,  and  who  had  presumed  to  "itenjjpt 
thar  compromise  before  his  face,  the  CftieT 
Baron  merely  told  the  defendant's  counsel  that 
as  'he  did  not  think  the  attonieyhad  siiffi- 
ciently  considered  the  matter,'  the  case  might 
he  postponed  for  a  little  while.  The  altomy 
had,  however,  'considered  the  matter,  lad 
declared  that  he  '  could  come  to  no  other  con- 
closion  than  that  the  case  dhould  be  tned. 
The  Chief  Baron  toking  a  different  view  of  the 
amount  of  consideration  that  was  necessary  on 
the  part  of  the  attorney,  determined  that  he 
should  have  more  time  for  madeing  op  his 
mind. 

•'  Any  one  reading  Uie  account  of  these  prs- 
ceedioge  miffht  naturally  draw  the  infwace 
that  if  any  one  was  a  fit  object  of  commuera- 
tion,  it  must  be  the  defendant  andhisattoraflr, 
who  were  being  urged  to  the  adoptioii  of  a 
course  they  did  not  approve.  It  seems,  howew, 
that  Mr.  Serjeant  WUkins  was  in  ^M^^ 


a  aispute.     Mr.  seneant  rvuxins,  speaxing  in  that  Mr.  Serjeant  rruKms  was   lu  *«»"y  T; 
the  name  of  the  titefendant,  grew  amascingiy  ]  mdh^idual  whose  padnful  position  ^'•^^^^fjf' 


cordial,  and  wanted  the  intended  litiffaats  to 
'meet  and  shake  hands.'  Mn  Cockburn  for 
the  plaintiff,  though  mt  averse  to  the  com- 
promise, ^vas  umH^ling  that  costs  should  he 
sacrificed,  by  his  cUeat  at  least,  on  the  altar  of 
friendship  that  his  learned  opponent  would 
have  reared.  An  intimation  was  thrown  out 
on  the  one  side,  and  gently  repelled  by  the 
Other,  that  the  expenses  ought  to  fall  on  the 
defendant  alone.  The  barristers  not  being  able 
quite  to  agree  about  the  matter,  left  it  to  the 
Lord  Chief  Baron  to  decide.  The  jadge,  after 
overeotsing  eome  little  rekiotasee  he  had  in 
undertaking  the  office  of  arbiter,  was  at  length 
induced  to  do  so  upon  his  opinion  having  been 
asked  for  by  both  sides,  aaa  his  Lordship  then 
proceeded  to  say  that  he  thought  the  defendant 
should  be  the  party  to  pay  all  the  costs.  No. 
thing  could  be  more  pleasant  and  concifiatory 
<Aian  all  that  had  trmspired  on  the  aabiecA  up 
to  the  pcnut  at  whieh  we  have  amf«d,  but  the 
hmaoay  hitherto  prevailing  was  suddenly  in- 
terrupted by  the  attorney  for  the  defeodaat, 
who  stood  up  and  declared  that  neither  he  nor 
his  client  had  been  a  party  to  the  proposition 
of  Serjeant  TTiflKiis.  iTiese  impracticable  in- 
dividualB  had,  in  fact,  an  t>bstToate  repugnance 
to  the  process  of  nKmlding,  which  their  iiftcvetfts 
had  been  undei^ouig  at«tt  hands  lof  the  jndge 
md  the  couimibI  on  eiUier  aide;  Our  vepoit 
IsHsus^that  'apanseinilhe  prooesdings  was 
the  rasttUof  this  umasual  course,  and  astonish- 
ment was  depicted  on  eveij  countenance.'  The 
cause  of  the  astonishment,  however,  was  not  ih^ 


piored.  Mr.  Cwkbmm  sent  forth  ai 
gush  of  eloquent  sympathy  to  cheer  thj  drey- 
ing  sphits  of  his  learned  friend.  '  He,  Mr. 
Cockbwm,  •  couW  feel  for  the  painfd  oonbon 
in  which  his  learned  friend  Mr.  Seqctnt 
Wilkins  had  been  placed  by  this  most  unusasl 
and  most  extraordinary  proceeding  on  thepart 
of  his  attorney.'  Nobody  said  a  wort  or 
thou^t  for  a  moment  about  the  *P»^ 
positkm'  of  the  poor  attorney  himself,  who, 
as  the  agent  between  die  defcsidant  aad  m 
counsel,  had  to  restrain  the  totter  frem  acW 
in  opposition  to  the  wish  of  the  ^ «mer,  wd 
who  had  been  most  unmercifully  snubbed  for 
hinting  that  the  compromise  proposed  was  oae 
hi  which  the  person  really  interested  refused  to 
concur.  Mr.  Cockbum,  who,  it  will  be  remcoj- 
bered,  was  on  the  other  aide,  protested  wGi 
great  earnestness  against  the  interferepcc  tfcat 
had  occutwd ;  and  the  learned  eovand  seoned 
really  hurt  at  the  idea  that  an  ♦bstinate  pnnci. 
pa]  and  a  persevering  attorney  should  wtuss  to 
submit  quietly  to  their  f«te.  Mr.  Sei}eaBt 
Wilkins  was  so  grievously  affected  at  the  pff- 
verseness  shown  by  those  who  had  retainedlns 
services,  that  he  saw  no  other  alternative  »» 
to  withdraw  from  llhe  cause  and  leave  ttett  » 
the  hirch.  ' However  pmnfui'  it  ought bs to 
him,  there  was  withing  ehn  to  he  done.  At 
diis  there  was  a  •aensaiion  of  «PP««^  "^IL' 
tfeAed  throughout  the  ^ouit.' .  Mr,  Ce^iem 
then  beoame  more  afErcted  than  c^«^™"^ 
cumulated  sufferings  of  his  learned  finwid,  ana 
to  spare  the  excruciated   sefjeant,  he,  WS. 
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Caaiiw,  'hftd •htained  ^  aaQiori^  «f  ike 

plaintiff's  atton^  to  Mf  that  he  would  onfy 
ask  for  the  costs  actuaUv  out  of  pocket.' 

"  We  may  be  ezcnsea  for  expressing  a  little 
srtonisfainent  that  lihe  antbori^  df  'ihe  p]aiii-| 
tiff's  attomej  ahoidd  have  been  reqmred  t#  an 
arrani^ement  proposed  by  the  plaintififa  counsel, 
while  the  autAonty  of  the  defendant's  attorney 
was  looked  upon  as  a  thing  to  be  demised,  and 
p  attempt  to  assert  it  regarded  as  an  offensive 
intrusion  on  the  Court,  as  well  as  an  outrage  on 
the  feelings  of  the  bar.  The  Chief  Baron  broke 
out  into  a  strain  of  almost  enthusiastic  ad 
miration  with  reference  to  the  learned  seijeant, 
*who^*  said  the  judge, '  most  harve  left  the  de- 
tedant  witfaoat  any  caonsd  at  all  if  ^^  caie 
had  proceeded  after  the  course  the  attorney  had 
adopted.'  It  appears,  therefore,  that  a  defend- 
ant mu9t  suboHt  to  any  terms  lus  -couDsd  will 
agree  to,  or  be  UMb  ta  abandannent  by  his 
advocate  after  the  trial  has  commenced,  and 
the  statement  of  the  plaintiff^s  case  only  has 
been  heard.  Such  a  cocnrse  seems  to  be  re- 
I  by  the  haaaar  and  dignity  of  te  bar, 
t  maay  aslearBed  penoDB  wiU,  weKbaa 
cry  out  against  haviagto  pay  the  price  at  whidi 
these  attributes  of  the  forensic  station  are  to  be 
maintained.  We  admit  there  is  a  certain 
amount  of  cnscieliou  which  eveiy  adrooate  may 
daim  the  right  to  exercise  consistent  with 
do^  to  inadnt,  bnt  ise  do  nat  ehink  this 
^vil^ge  eatenda  «a  fe  aa  to  jwtify  thaionMr 
■i  a  uiuiianuuia  aninat  the  conaent  of  the 


iatler,  aaddhny  hint  witk  eoats,  fbiving  fnnn 
him  am  acknowiadgmeBt  of  havinf  done  waoog, 
and  deprtving  htaa  of  the'Opportanit^  of  hnriDg 
that  question  dedded  by  a  jnij  of  his  oomtrv- 
man.  These  are  the  eKtraavdinary  poweas  Mr. 
S&rjnmt  WUkmB  desired  to  exercise  without 
<hB  antfaority,  aad  indeed  i^nst  theexpresaod 
wish  ef  his  client,  whose  humbler  sepicaeite- 
tive,  the  unfortunate  attoni^,  was  exposed  to 
the  concentrated  indignation  of  the  Bench  and 
the  Bar  for  venturing  to  stand  up  in  court  and 
make  the  defendant's  wishes  known.  He, 
though  nominally  the  party  whose  consent  to 
any  arrangement  was  reouired,  sftiould  have 
been  a  mere  cipftier  in  the  nusineas  if  the  views 
of  the  learned  judge  and  the  learned  counsel 
are  correct 

**Vo  our  mndj  ccanmcRMBnae  powers  of 
fiamprehenaian  h  would  amasr  tiut  Mr.  Ser- 
JBaMtfF«ttia«n«salittlapNiMiumiB  making 
op  hia  •own  ihmI  to  a  compromisa  without 
hntini^  fnmrionsfy  aseertainea  hsfw  Car  Ins 
client  would  be  prcfiased  Id  aiake  eoDacessioBs^ 
pecimiaiy  and  moral,  for  the  sake  of  preiwntinf 
ihe  trial  XBom  proceeding  after  the  case  against 
hiaa  Iiad  been  disclosed.  Wa  mnat,  however, 
look  upon  a  pfadntiff  or  defendant  as  aemetbing 
in  the  nature  of  a  paoper^  given  to  X  the  at- 
torney, for  the  use  of  ]BL  ttaa  barrister,  when  in 
conformi^  with  the  statute  of  uses  die  whole 
intenat  or  \tgfi,  estate  passes  to  B.,  and  A.  has 
not  the  fi^  to  interfere.  Sudi  was  the  mode 
in  which  the  defendant  was  disposed  of  m  the 
trial,  or  intended  trial,  that  has  elicited  these 
remarka.     The  dieal -wna- the  property  to 


dcak  «idi,«nd  A.  w«i«i»aaig{nalgnnte«,  btt 
as  he  held  only  to  the  uas  of  &  ^  lafctar 
claimed  the  entire  control." 

The  attumej  bftfing  bean  cenaawd  finr 
oanaenting  to  hia  cwnael'a  aekiBg  the  jnclgp 
to  decide,  and  for  withdrawing  such  eonaent 
after  the  judge  had  decided,  wrote  to  the 
editor*  starting  that  he  never  in  any  wajr 
consented  to  the  couiae  taken  by  his  counsel, 
butt  VSL  the  contrary,  distinctly  infoimed 
him,  and  ao  did  hk  dient,  both  before  h^ 
made  tlie  atatementwhadi  uhnnafeely  teram- 
nntdl  tiie  caae,  and  whilst  he  was  makiw  it, 
that  the  defendant  wonld  consent  tonotmog 
but  fliat  the  case  shocdd  be  fully  tried. 


PERIOl^ICAL  LIST  OF  NEW  BOOKS. 


[SoMB  of  the  following  works  hasre 
already  reviewed,  and  others  will  ahortly  be 
noticed  .3 

The  life  of  Lord  Chancellor  Hardwicke, 
wKh  scoectsMis  imn  his  Oorreapondence, 
Dianea,  Speeohea,  and  ^wdgaaenls.  By  Onowsfe 
ilAnaaa^  Esq.,  Bai'iiiUst'  at4iBW.  In  thMe 
vohnnea.  London  ?  Mooon ;  Sle^nv  and 
Norton.    18«r. 

We  have  delayed,  fbr  want  of  time  and  space, 
a  review  of  this  valuable  wark,  but  shall  pay 
«ar  respecta  to  it  beCsea  aeat  tesuk 

A  IVeadas  on  Ae  Law  of  Bvidence  an  nd- 
minjataiid  in  Enghuid  and  Ii^and,  witii  Ohia- 
trations  from  the  Lawa  elf  America  and  other 
Foreign  States.  Bv  John  Pitt  Tayi^r, 
Barrister-at-Law.  London:  A.  Maxwell  & 
Son.    1848. 

This  important  work  is  entitled  to  a  fnS  Te- 
▼iew,  which  we  hope  to  bestow  during  the 
vacation. 

A  Compendium  of  Mercantile  Law.  By 
John  William  Smith,  Esq.,  late  of  the 
lunar  Temple,  BarriBtei^at-Law.  Fonrth  edi- 
tion. By  GncnBB  MMtLMY  I>awMarmit, 
Esq.,  Barrister-atXaw;  London:  Williain 
Banning  &  Co.     1848. 

The  respect  which  is  umversally  felt  for  the 
original  author  of  the  woiik,  will  sndaca  us  to 

A  Treatise  on  the  Law  of  Copyrif^t  in  BooIbb, 
Dramatic  and  Musical  Crompositiona,  Letters, 
and  other  Manuscripts,  En^pyings  and  Sculp- 
ture, aa  enacted  and  adnumstered  in  Engfamd 
and  America;  with  some  notices  of  the Hialaty 
af  Jdtcaary  Property.  Bv  Gsonon  Ticxnor 
Cnnria,  Coanaellor-^t-LAW.  Londnnx  A. 
Maxwell  He  Son.    1847. 

Tfasa  wmk  was  nDlwed  at  p.  888>  nala. 

Paprtar  Utters  an  Sperial  Pleading,  al- 
'  to  ttose  nhaatt  totntsr  tpn  tiia  fitaivnf 


be  *»Coinmmi  Law.  HyJoammPHmfn,] 
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M/A*„  of  the  Inner  Temple,  Special  Pleader. 
Benning  &  Co.    1848. 

We  recommend  this  little  Treatise  to  the  care- 
ful perusal  of  every  stadent.  and  shall  take 
an  early  opportonity  of  calling  attention  to  its 
contents. 

The  Laws  of  England  relating  to  Pnblic 
Health :  including  an  Epitome  of  the  Law  of 
Xuisances,  Police,  Highways,  Waters,  Water- 
courses, Coroners,  Bunal,  &c.,  relating  tiiereto ; 
with  an  Historical  Review  of  the  Law  of 
Sewers;  and  an  examination  of  the  proposed 
measure  of  Sanatory  Legislation  now  before 
Parliament.  By  J.  Toulmin  Smith,  of  Lin- 
coln's Inn,  Esq.,  Sp^sal  Pleader.  Sweet 
1848. 

This  is  a  well-timed  work,  and  deserves  con- 
sideration, but  we  must  weigh  well  the  author's 
opinion  on  the  proposed  bill  relating  to  the 
public  health. 

The  Synopsis  of  Summary  Convictions; 
showing,  at  one  view,  the  Penalties,  &c.,  for 
1,300  Offences,  when  Proceedings  must  be 
commenced,  what  Justices  to  Convict  in  each 
case,  &c.,  with  an  Introduction,  Practical  Ob- 
servations, Forms,  and  Notes,,  embodying  the 
entire  Law  and  Practice  relating  thereto ;  an 
Epitome  of  other  matters  usually  coming  be- 
fore Justices  out  of  Sessions,  comprising  a  full 
list  of  Indictable  Offences,  and  where  triable, 
and  an  abstract  of  the  Juvenile  Offenders'  Act, 
with  Explanatory  Notes,  &c.  &c  &c  By 
Gborgb  C.  Okb,  Assistant  Clerk  to  the  New- 
market Benches  of  Justices,  Cambridgeahire 
and  Suffolk.    Butterwortibi.    1848. 

This  work  cannot  fail  to  be  useful  to  magis- 
trates^  and  all  engaged  in  the  business  which 
comes  before  them. 

Now  and  Then.  By  Samubl  Warrvn, 
Esq.,  au&or  of  ''Ten  Thousand  a  Year,"  and 
the  ''  Diary  of  a  late  Physician."  Blackwood 
&  Sons.    1848. 

We  gladly  embellish  our  list  with  this  excel- 
lent illustration  of  the  defects  and  excellencies 
of  our  system  of  criminal  justice. 

•  An  Inaugural  Lecture  on  the  Common  Law, 
delivered  in  the^HaU  of  the  Inner  Temple.  By 
RoBBBT  Hall,  Esq.,  Lecturer  at  Common 
Law,  appointed  by  the  Society  of  the  Inner 
Temple.    1848. 

We  refer  to  a  notice  of  this  valuable  intro- 
duction to  the  Study  of  the  Common  Law,  at  p. 
432,  mUe. 

Bankruptcy  and  Insolvency.  Practical  Ob- 
servations, ^th  Notes,  Commentaries,Jand  Sug- 
flestions,  for  simphfying  and  consolidating  these 
Laws,  to  which  are  appended  some  of  the  lead- 
ing clauses  proposed  for  that  purpose.  By 
.  John  Laidm an.  Gentleman,  Uiider««heriff  of 
Soliflilor  ia-Chnewy  and  in  Bank* 


ruptcy  and  Insolvency.    London :  Stevens  k 
Norton ;  and  L.  Laidman.    1847. 

This  is  a  very  useful  pamphlet  on  the  im- 
portant subject  of  the  much-needed  AmendmcBt 
of  the  Law  of  Bankruptcy  and  Insolvency. 

The  Palace  Court,  its  Constitution  and  Prac- 
tice ;  with  reasons  for  its  immediate  abolitioD, 
and  considerations  of  the  question  of  Compen- 
sation. And  an  Appendix,  containing  L«tten 
Patent,  Rules  of  Court,  Coste,  &c.  &c.  By 
Samubl  Abrahams,  Attomey-Rt-Uw.  Rich- 
ards.   1848. 

The  Scottish  Law  list,  Almanac,  and  Legal 
Remembrancer,  for  1848.    Blackwood  &  Sods. 


ARRANGEMENT  OF  BUSINESS  AT  THE 
JUDGES'  CHAMBERS. 

Exckequer  of  Pleas  Chmbert. 
Thb  following  Regrulationa  for  transartii^ 
the  Business  atUiese  Chambers  will  be  strictly 
observed  until  further  Notice. 
3farc*,  1848.  By  Order. 

Orif^inal  summonses  only  must  be  pUced 
on  the  file. 

The  summonses  of  the  day  will  be  called  tf 
five  minutes  past  II  o'clock,  numbered,  and 
heard  m  their  regular  order,  and  parties  hivmjr 
more  than  one  summons  may,  when  their  a^ 
pinna  im  thsiUeiBaiM,  IbdA  in  fbe  other 
summonses,  and  take  conaeentive  nofflbera. 

Summonses  adjourned  by  the  judge  wp  be 
heard  at  11  o'dock  precisely,  in  tiie  <^^ 
which  they  stand  on  the  adjournment »«» ™ 
those  not  on  that  file  previous  to  the  nmnbtts 
of  the  day  being  called. will  be  placedalthe 
bottom  of  the  general  file. 

Exparte  applications  (except  as  mcntiott^ 
below)  will  be  disposed  of  immediately  after 
the  adjourned  summonses. 

One  summons  only  to  be  attended  is  ^ 
judge's  room  at  the  same  time,  whether  by 
counsd  or  otherwise. 

Interpleader  applications  (except  those  at- 
tended by  counsd)  will  be  heaid  at  lodock. 
Counsel  at  2  o'clock.  The  name  of  ^«^|"* 
to  be  put  on  the  counsel  file,  and  heard  acc(W- 
ing  to  number.  If  the  praties  are  not  ro^ 
they  will  be  passed  over  until  the  general  busi- 
ness of  the  oay  is  disposed  of. 

Afiidavits  upon  exparte  applications  (except 
for  orders  to  hold  to  bail)  must  be  left,  and  tte 
orders  applied  for  the  next  day  ;-~sudi  affida- 
vita  to  be  properly  endorsed  with  the  naffltt  » 
the  parties,  the  nature  of  tiie  application,  ana 
names  of  the  attorneys. 
All  aflfidavits  produced  or  referred  to  in  «?• 

Sort  of  anvcsuae  before  the  judge  must  be  ea- 
<med  and  filed. 
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BARRISTERS  CALLED. 

Hilary  Term,  1848. 

Lincoln's  inn. 

Robert  Grafton  Rosseter,  Esq. 

Robert  Malcolm  Kerr»  Esq. 

Charles  Hansard  Keene,  Esq, 

Francis  Nonus  Budd,  Esq. 

Reginald  John  Graham,  Esq. 

Henry  Robert  Vaughan  Johnson^  Esq. 

Frederick  Waymouth  Gibbs,  Esq. 

Emilius  Watson  Taylor,  Esq. 

The  Honourable  William  Cecil  Spring  Rice. 

inner  tbmplb. 

28th  January,  1848. 

Thomas  Kinfrdon  Kingdon,  Esq. 

Edward  Gordon,  Esq. 

William  Cunliffe  Brooks,  Esq. 

Edward  Samuel  Alderson,  Esq. 

Thomas  Neale  Rippingall,  Esq. 

Charles  George  Merewetber,  Esq. 

Henry  Ralph  Francis,  Esq. 

HenryBaniardiston  Raymond  Barker,  Esq. 

John  Thomas  Anderson,  Esq. 

Charles  James  Stuart,  Esq. 

Thomas  Hughes,  Esq. 

middlk  tkmplk. 

14th  January. 

Stephen  Cracknall,  Esq. 

James  Hannen,  Esq. 

William  Carter,  Esq. 

Robert  Sawyer,  Esq. 

William  Carmalt  Scott,  Esq. 

Francis  Pmjean,  Esq. 

Gieaiige  James  Edward  Brown,  Esq. 

28th  January. 

TViniam  Housman  Higgm,  Esq. 
Edward  Rogers  Sutton,  Esq. 
Robert  Bvron  M'dler,  Esq. 
Dudley  Coutts  Majoribanks,  Esq. 

GRATIS  INN. 

26th  January. 
Thomas  Norton,  Esq. 


NOTES  OF  THE  WEEK. 

LAW  PROMOTIONS. 

Sir  David  Dumdag,  Knt.,  the  late  Solicitor. 
General,  has  been  iqipointed  to  the  office  of 
Principal  Clerk  of  the  House  of  Lords,  vacant 
by  the  death  of  Benj.  Currey,  Esq.,  who  held 
the  office  for  a  short  time  on  the  resignation  of 
John  William  Birch,  Esq.  ItwDlbereeoIlectBd 
that  this  appointment  was  fonnarly  held  by  the 
Sail  of  Devon,  then  Mr.  Cevntanay,  oneof  the 
MaitOTsofllieGoiaA^Ghnieeffy.  Thesalaiy 


at  that  time  was  4,000Z.  a  year,  and  is  now 
3,000/.  The  honourable  and  not  yery  laborioiM 
duties  of  the  office  are,  no  doubt,  better  suited 
to  Sir  David's  state  of  health  than  the  turmoil 
of  the  Bar. 

John  EomUfy,  Esq.,  member  for  Devonport,. 
the  eminent  Queen's  Counsel  at  the  Chancery 
Bar,  and  second  son  of  the  late  Sir  Samuel 
Romilly,  whose  memory  all  men  agree  in  hold* 
ing  in  the  highest  respect,  has  been  appointed 
Solicitor-Geoeral,  much  to  the  satisfaction  ef 
the  profession  in  general.  Mr.  Romilly  was 
called  to  the  Bar  by  the  Honourable  Society  of 
Gray's  Inn,  on  the  27th  June,  1827. 


ANNUAL   NCMBBR  OP  ATT0BNBY8. 

A  paragraph  has  been  ''going  the  round 
of  the  papers  "  to  the  effect,  that  600  attorneys 
are  admitted  annually.  This  is  computed  from 
the  printed  lists,  but  only  400  are  examined, 
and  of  these  about  100  do  not  enter  into  actual 
practice. 


PROGRESS  OF  LAW  BILLS  IN  PAR- 
LIAMENT. 

IftofiBl  flSCeitta.— teth  March,  1848. 

Passengers  by  Sea. 
Uueen's  Prison. 


liuvuu  at  larHir. 

NBW  BILLS  IN   PBOGRB88. 

Administration  of  Oaths  in  Chancery.  Passed. 
— ^The  Lord  Chancellor. 

Incumbered  Estates  Ireland.  Re-com- 
mitted. 

Clergy  Offences.  For  2nd  reading. — Bishop 
or  London. 

Audit  of  Railway  Accounts.— In  Committee. 
Lord  Monteagle. 

Amendment  of  Criminal  Law.  In  Select 
Committee. — Lord  C^pbeU. 

Unnecessary  Actions  Prevention.  For  2nd 
reading.— Lord  Campbell. 

Bail  by  Coroners  for  Manslaughter.  For 
2nd  reading. — Lord  CampbeU. 

Kottse  o(  ComROtts. 

NBW  BILLS  IN  PBOOBB88. 

Winding-up  Joint^Stock  Companies,  tn 
Committee.— Mr.  Milner  Gibson. 

Jewish  Disabihties  Relief.  In  Committees- 
Lord  John  Russell. 

Removal  of  Poor.     In  Committee.— Mr. 


out  of 
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(No.  1).  In  Seleet  Oommitlee.  — -  Att»n«f> 
<acD«ral. 

Special  and  Petty  Sesuons.  In  Select  Com- 
mittee. — Attoiney-General. 

Protection  of  Justices.  In  Select  Committee. 
— ^Attorney-General. 

AdininiBtralion  of  Justice  on  Smmary  Con- 
▼ictions.  (No.  3).  In  Select  Committee. — ^At- 
torney-General. 

Agricultural  Tenant-right.  For  2nd  reading. 
Mr.  Pnsey. 

Roman  Ca&olk  Relief.  In  Committee.— 
Mr.  Anflftey. 

Public  Health.  Re-committed — Lord  Mor- 
peth. 

Game  Laws  Amendment.  In  Committee. 
—Mr.  CH)lviUe. 

To  Establish  an  Appeal  in  Criminal  Cases. 
For  2nd  reading.— Mr.  Ewart. 

Election  Reoognizanoes.  Re-committed — 
Mr.  Walpole. 


Exemntvc  BmmBk  Tiamiwii  tern  Rakes.— 
Mr.  P.  Scrope.    For  2nd  reading. 

Petty  Bag  Office.— For  2nd  teading.  Mr. 
Romilly. 

Stamp  Dutiee  Aiaimilrtiwi.  For  3rd  read- 
ing.   Mr.  BemaL 

Parliamentary  Electors  Rates.— Sir  De  Luj 
Evans.    For  2nd  reading. 


KOTICl 


•P  HVW  BILU* 


Vacatmg  Seats  of  Insolvent  Members.— Mr. 
Moffatt. 

Imprisonment  before  TriaL— Lord  Nugent. 

To  Prevent  Bribery  at  Ekctbns.— Sir  J. 
Pakington. 

Game  Laws. — ^Mr.  Bright. 

Ecclesiastical  Cosnts. — ^Mr.  Bouverie. 

Rights  of  Outgoing  Tenants.^ Mr.  S. 
Crawford. 

Friendly  Soeieliea. — ^Mr.  F.  0*Comior. 

Extendmg  Election  FVaoefaiBe.— Mr.  Wjld. 


RECENT   DECfSIONS   111  THE  SUPERIOR  COURTS, 

RBP01I1!SD  BY  BARRIflTKKS  OF  THK  SXVBEAI.  OOU&TS. 


iSollf  Comt. 
Edwards  v.  Winkworth.    March  4  &  11,  1848. 

PRACTICB.— PBMB   COTBRT. — BVIDENCB    OF 
IDBNTXTY. 

fVhere  a  bequest  is  made  $o  a  married  woman 
whose  husband  dies  after  the  institution  of 
a  suit  for  administering  the  testator's  estate, 
and  she  marries  agaiuf  it  is  necessary,  on 
an  application  to  have  the  bequest  paid  to 
her,  to  tMuee  evidewoe  e/  Me  death  of  the 
first  husband  and  of  her  identity,  although 
the  name  of  (he  second  husband  may  have 
been  introduced  into  the  proceedings  in  the 
^    cause. 

This  suit  was  instituted  for  the  adminiatra- 
tion  of  the  estate  of  John  Cumock,  the  testator 
named  in  the  pleadings,  who  by  his  wiH,  dated 
in  1830,  gave  all  his  property  to  tni:rtee8,  upon 
trust  to  convert  the  same,  and  as  to  one  third 
put  of  the  produoe,  to  pay  the  dividends  and 
annual  income  tlKieof  to  hit  daugliter  Mary 
Ann  Philp,  the  wife  of  Edward  Baeon  Philp, 
then  residing  in  the  Island  of  Jamaica,  ibr  her 
separate  use  for  life ;  and  as  to  the  other  two 
thirds,  to  pay  the  ctividendsand  annnal  income 
thereof  to  his  other  two  daughters  for  life  m 
like  manner. 

At  the  time  of  the  iastitutioii  of  the  suit  Mr. 
Philp  was  alivc^  but  he  died  shortly  afterwards, 
and  Mrs.  Philp  then  married  a  Mr.  Baker, 
whose  name,  without  aayoider,  was  in  the 
usual  manner  continued  in  the  proceedings  in 
place  of  that  of  Mr.  Phflp. 

The  accounts  having  been  takes  waA  Ihe 
<**^^«i«  «f  ike  Mtalor's  estate  aaceefennedt  the 
cause  now  came  on  for  hearing  oatelheri 
^1     .1        a»doBilhepititi».<rfMj».a^cr 


and  her  sisters  to  have  one  thM  pvt  «f  the 
dividends  of  the  stodi  m  which  such  Tesidoe 
had  been  invested  paid  to  each  of  them.  A 
question  having  been  suggeated  as  to  the  proof 
of  Mrs.  Baker's  identity, 

Mr.  Miller,  for  the  pethknien,  veai  aa  affi- 
davit verifying  a  certificale  of  tSao  vumag^  of 
Mrs.  Baker  with  her  pivoent  fanbuid,  wbich 
also  contained  a  general  4dlqnlBoa  ■  W  the 
death  of  her  fonasr  hmwhOTJ  si  Jaaan,  and 
which  Mr.  Miller  subaiitted  ww  sniinot,  u 
it  was  ako  proved  lih«t  ^o  waa  ^  pixty 
named  in  the  will  and  in  the  cause. 

Mr.  C.  Barber  for  the  other  parties. 

The  Master  ff  the  EoiU  said,  he  llwiigfalthe 
court  ought  to  be  eaCisfied  of  the  death  «  Mrs. 
Baker's  former  hMfaaod,  but  he  wookl  aBow 
the  petition  to  etand  over,  for  the  purpese  of 
further  evidence  being  adduced. 

The  petition  wm  mentioned  agsdn  on  a  subse- 
quent day,  when  an  affidavit  bemg  produced  by 
a  party  who  stated  himself  to  have  been  inti- 
mately acquunted  with  the  vnrgeon  ivho  at- 
tended the  deceased,  but  who  was  since  deid, 
and  that  the  surgeon  informed  him  he  hid 
opened  the  body  of  the  deceased  the  day  after 
he  died,  his  Lordship  made  an  order  accord- 
ingly to  the  prayer  or  the  petKaon. 


Vitu€%sau9llox  of  engbnii^ 
J>mce  IK.  Denui9m>    Mardi9,lM& 

CONSXtTORIAL  COURT    OF  VOVJHUi,' 

NOTABILIA. 

On  tie  hmt^  ghom  h^  Mamt  tketitmu 
tmpo^mh  foobtakuproMe  ofawUmik 


f  Wft^Ctoi rftffiiv    Qmm^^sBtneh. 


mi 


*  Canterkurf,  m  frtAmte  or 
panted  bff  tkt  Comsistoriai  Cmrt  of  the 
Bi^op  of  Lemdon  wiU  bensficient  to  ob- 
tain the  payment  of  mamey  omt  qf  eowrt. 

The  question  involved  in  this  case  was, 
whether  a  probate  or  adtniDistration  cranted 
in  the  Consistorial  Court  of  the  Bishop  of 
London,  was  sufficient  to  obtain  the  payment  of 
money  out  of  court  without  going  to  the  Prero- 
gative Court  of  the  Archbishop  of  Canterbuiy 
for  a  general  probate  or  administration,  and  it 
came  before  the  Vice-Chancellor  in  June  last, 
Legf.  Obs.  vol.  34,  p.  275,  when  his  Honour, 
after  hearing  Mr*  Shaptei^s  argument  in  favour 
of  the  diocesan  probate,  refused  to  make  the 
order  for  payment  of  the  money  on  the  diocesan 
probate,  but  recommended  it  to  be  mentioned  to 
the  Lord  Chancellor:  an  application  was  accord- 
ingly made  to  him,  and  an  affidavit  read  stating, 
that  it  was  impossible  to  obtain  from  the  Pre- 
roj^ative  Court  of  Canterbury  a  probate  of  the 
will  in  question,  inasmuch  as  that  will  had  been 
proved,  and  was  deposited  in  the  diocesan 
court,  and  the  diocesan  court  would  not  part 
with  it,  it  being  their  opinion  that  the  stock 
did  not  constitute  bona  notabiUa  out  of  London. 
The  Lord  Chancellor  then  said«  that  if  that 
difficulty  existed  there  must  be  a  remedy,  and 
be  would  inquire  of  the  ecclesiastical  judges. 
To  day,  in  a  communication  to  Mr.  Sbapter, 
he  intimated  his  opinion,  that  the  Accountant- 
General  should  act  upon  the  London  probate 
and  transfer  the  funds. 


abovMneatieaed,  the  MOiwy  ivgl*  be  paid 
to  her  cm  her  eole  veoeipt,  altihough  a  flaanied 


Blake  v.  MuUnger.    Feb.  25,  1848. 

PAYMENT    OF     MONEY     OCT    OF    COURT. 

HARKlfiD     WOHAlf.  — J10ANDONMENT    OP 
WIPE   BY    HUSBAND.— ESTOPPEL. 

^  H'here  a  husband  had  abandoned  his  wife  in 
the  year  1834,  and  had  nd  since  the  year 
1895  hBen  ksard  of,  Hckl,  ikta  a  sum  of 
money  in  court  to  which  the  wife  had  be- 
come entitled^  might  be  paid  out  to  her  on 
her  sole  receipt. 

In  this  case  the  petitioner,  Mrs.  Blake,  in 
the  year  1834,  married  her  present  husband, 
bat  within  three  or  four  weeks  after  the  mar- 
riage he  informed  her  that  he  had  been  disap- 
pointed in  getting  an  offidal  situation,  and  was 
consequently  wholly  unable  to  support  her,  and 
advised  her  to  vetum  to  her  family.  She  ac- 
cordingly  did  so,  and  her  father  had  ever  since 
maintained  her.  In  the  year  1 835  she  received  a 
letter  from  her  husband,  without  any  date,  tell- 
ng  her  that  4m  was  goisig  to  tin  West  Indies, 
uid  since  dnt  thae  ^e  had  TCoeived  wm  ddings 
^om  him  wfastsirer,  Msb.  Blakc^«  velicitor 
IhuI  recently  geae  to  Carnckfequus  m  Irehmd, 
to  nake  io<purieB  after  hin,  b«t  oodfed  diaroiver 
^othing  ahmit  Mm.  About  »y«ff  nmet  Mn. 
Bhke  becBBe  4BlilM,  under  «te  nai  oif  faer 
fnmdMier.loaMB  ai  (KM.  fspftMtmaikt 
de«hef  apmR>a«l>tilled«o  aiifciyi— M^lhe 
Mieyiras  m^Mot,  and  «l»  wnrptiNDtod  a 


Mr.  HsatkfieklsLp^eanid  for  the  petkioner, 
Mr.  Aekworth  for  the  executor  of  the  wilL 
The  Vice^kaneelhr  said,  that  as  the  hue- 
band  htiA  acted  the  part  of  a  dead  maa,  he 
mnet  take  the  coMequeDcea.    He  should  make 
the  order  as  prayed. 

(Before  the  Four  Judges.) 
Janes  t.  Mears,    Hikry  Term,  1648. 

STATUTE   or  LIMITATIONS. 

A  statement  of  a  party,  though  made  tn  Atf  ^, 
own  handwritmg,  that  certain  sums  are  due     ^ 
from  him  to  another  person,  will  not,  if 
such  statement  is  unsigned  by  the  party 
making  it,  constitute  an  acknowledgmettt  of  • 
a  debt  so  as  to  defeat  the  operation  of  the  j 
Statute  of  Limitations.  •  j 

A.,  an  executor,  wrote  /oB.,  another  executor, 
a  letter,  in  which  he  said,  "  J[f  you  have  any  1 
account  against  my  father,**  (his  testator,)  .  ^ 
" unsettM,  forward  the  same  to  my  at-  > '] 
tomey,  and,  as  soon  as  matters  are  put  a  \ 
little  in  order,  it  shall  have  my  first  atten* 
tion**     Held,  that  this  was  not  an  ac- 
knomledgment  qf  an  existing  debt  so  as  to' 
take  Urn  case  out  qfthe  Statute  qfLimUa- 
turns, 
Ik  this  case  an  «ctMm  of  aaeum{»it  had  been 
brouffii^  under  a  decree  of  Vke-Chanceiler 
Knight  Bruce,  to  try  how  far  the  Statute  of 
LimftatioiM  had  had  the  effect  of  barring  the 
plaintiff  from  recovering  his  demand.    The 
«etioB  wan  brought  to  recover   the  sum  of 
76871,  and  the  deQUuration  contaiaed  ooiuts 
tipoii  promises  made  by  the  defendant's  testa- 
tor to  the  phdntiff's  tesUtor,  and  also  by  the 
defendaol  as  exeoator  to  the  plaintiff  as  execu- 
tor.   The  defendant  pleaded,  exc^  as  to  the 
s«m  «f  29L  6i^  the  Statute  of  limitetions,  and 
as  to  39<.  6e.  parment  into  eourt.    The  plaia- 
tiff  took  the  said  sum  out  of  court*  and  thai 
joined  issne  upon  the  plea  of  the  Statute  of 
LiBHtatioiis  as  to  the  rest  of  hisdemaod.    The 
aetkm  was  tried  before  Mr.  Justice  Wisbtman, 
on  the  9di  of  Jvfy,  1844,  wheo  a  verdict  was 
fbuad  for  the  (teutiff,  subject  to  the  opinioaof 
the  oonrt  upon  a  spconl  case. 

The  case  stated  that  the  plaintiff's  testator 
hadheeo  lor  numy  yeam  l^e  attorney,  aud  ako 
the  teeeiver  of  the  rente  of  the  defendant's  tes- 
tator; awl  thal^  at  the  time  of  the  death  ol  the 
defendant's  testatoz;,  the  accounto  be^vsen  the 
parties  renudnsd  uasurfiled.  There  were  tiro 
questions  saised  for  the  epinien  of  the  ooust. 
The  first  was»  wiiether  a  statesEMatinthshand. 
wvitiiw  of  the  defeadant's  testetor,  but  net 
signeu  by  hua,  that  «ertani  sunw  of 
warn  due  from  Mm  to  the  pkialiff's 
«a»snftcient  as  an  acknewlsdgment  to  take 
tfas  ^  ont  «f  liM  atetote.  Ths  sssond 
qosstion  mn«  whether^  iupposiwg  the  acknov* 
ledgmeat  to  be.  Miiiifliiilwpt'for  t£at  purpose;,  a 
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letter  written  by  the  defendant  to  the  plaintiff, 
in  anewer  to  an  applieation  for  a  aetUement  of 
the  account  between  the  two  testators,  would 
have  that  effect.  This  letter  contained  the 
words  following,  via., — "  If  you  have  any  ac- 
count against  my  father"  (the  defendant's 
testator)  "unsettled,  forward  the  same  to  Mr. 
Griffith,"  (the  defendant's  attorney,)  "  and  as 
soon  as  matters  are  put  a  little  in  order,  it  shall 
have  my  first  attention."  If  either  of  these 
Questions  should  be  decided  in  the  affirmative, 
uie  verdict  was  to  be  entered  for  the  plaintiff, 
otherwise  for  the  defendant. 

Mr.  Butt,  for  the  plaintiff.  The  first  point 
must  be  given  up :  the  statute  positively  re- 
quires that  the  acknowledgment  snail  be  signed 
by  the  party  to  be  charged,  and  the  want  of 
the  signature  here  is  a  sufficient  answer  to  the 
validity  of  the  acknowledgment  by  the  testator 
himself.  But  on  the  second  point,  namely,  the 
acknowledgment  contained  in  the  defendant's 
letter,  the  plaintiflf  is  clearly  entitled  to  judg- 
ment. The  case  of  Rendellv,  Carpenter'^  is  an 
authority  in  his  favour.  There  the  words  were, 
*^  I  have  expected  to  receive  an  account  of 
whatever  may  be  due  to  you ;"  and  these  words 
were  held  sufficient  to  constitute  the  acknow- 
ledgment of  an  existiog  debt,  and  to  take  the 
case  out  of  the  Statute  of  Limitations.  It  is 
true  that  the  words  here  are  not  ouite  the  same, 
but,  if  taken  in  connection  with  the  facts  of  the 
case,  there  can  be  no  doubt  that  they  do 
amount  to  an  acknowledgment  of  a  debt,  and 
show  that  the  defendant  required  time  to  be 
allowed  for  some  arrangement  as  to  the  mode 
of  its  liquidation. 

Mr.  dowHn^,  contriL.  The  letter  of  the  de- 
fendant does  not  admit  any  debt  to  exist.  It 
amounts  to  nothing  but  an  admission  that 
some  claim  has  been  made— not  that  such  a 
daim  has  been  rightly  made.  The  words  are 
such  as  mi^ht  have  been  used  by  any  one  who< 
wholly  denied  the  existence  of  a  debt.  The 
words  *'  If  you  have  any  account  against  my 
father  unsettled  ".  show  that  the  writer  did  not 
know  of  any  such  account,  and  was  asking  to 
be  informed  on  the  matter  whether  any  such 
existed.  Nor  does  he  even  then  go  on  to  say 
that  if  there  is  such  an  account  he  will  pay  it, 
but  he  says,  *'  Send  it  to  my  attorney,  and  it 
shall  receive  mv  earliest  attention,"  that  is,  it 
shall  be  consiaered  and  examined,  all  which 
reserves  to  the  defendant  the  liberty  of  denying 
it  and  compelling  the  plaintiff  to  prove  it  in 
the  ordinal^  way.  [Mr.  Justice  Wtghtman,  Is 
there  any  case  in  which  it  has  been  held  that  a 
man's  asking  if  he  owed  anytiiing  was  an  ac- 
knowledgment of  a  debt  ?]  There  is  none,  and 
this  is  no  more  than  asking  whether  there  is  a 
daim  aranst  the  defendant's  testator. 

Mr.  Butt,  in  reply.  The  defendant  says  that 
if  there  is  '' any  unsettled  account,  it  shall  ha 
my  first  attention."  That  form  of  words 
universally  understood  to  amount  to  a  promise 
to  pav.  In  construing  this  letter  the  court 
t  look  at  the  circunittaacei  of  the  ease  and 

'  3  Yottnge  &  J. 


at  the  usual  dealings  of  men,  and  if  diat  ii 
done,  there  can  be  no  doubt  that  the  leUer 
must  be  construed  to  mean,  "  I  know  that 
there  were  accounts  between  your  executor  and 
mine ;  if  any  of  them  should  happen  to  reinaio 
unsetded,  send  it  in,  and  I  will  pay  it  as  soon 
as  possible."  In  cases  of  this  land  the  letten 
of  parties  are  not  to  be  construed  with  the 
strictness  of  special  pleading,  but  must  ncm 
the  construction  usually  put  on  such  pi^  is 
the  ordinary  business  of  the  world. 

Lord  Denman.  The  letter  may  sliow  that 
there  were  accounts  unsetUed,  but  it  does  not 
show  on  what  side  was  the  bdance.  The  case 
of  Rendell  v.  Carpenter  was  not  cited  before 
the  Vice-Chancellor,  nor  do  I  think  it  apph- 
cable  to  the  present. 

Mr.  Justice  Patteson.  The  Statute  of  limi- 
tations is  a  distinct  answer  to  the  first  [xniit. 
That  is  admitted :  and  I  think  it  is  equallv  an 
answer  to  the  second  point.  I  do  net  thipk 
that  the  case  of  RendeU  v.  CafpetUeT\& inpobt 
here,  for  there  the  words  s^mitted  a  debt 
Here  no  admission  of  that  sort  is  made. 

Mr.  Justice  Wightman,  It  was  properiT 
admitted  that  the  unsigned  acknowledgmest 
could  not  be  relied  on.  ITie  case  then  depend? 
on  the  letter  of  the  defendant  himself,  but  that 
does  not  amount  to  an  acknowledgment  of  i 
debt.  In  Rendell  v.  Carpenter  the  letter  did 
admit  that  something  was  due,  but  required 
information  as  to  the  amount.  Here  the  d^ 
fendant  admits  nothing  of  the  kind.  Hisletter 
is  equivalent  to  saying,  "  if  you  have  any  un- 
settled account,  send  it  in,  and  it  shall  be  con- 
sidered." That  is  not  sufficient  to  constitute 
the  acknowledgment  of  a  debt  so  as  to  take  the 
case  out  of  the  statute. 

Judgment  for  the  defendant 


Court  flC  l^d^e^itfr. 
GoodaU  y.  Langfield.    Jan.  28, 1848. 

NOTICB    OP    DISHONOUR    OF    BILL   OF  U* 
CHANOB.—MISDIBBCTION. 

Where  abiU  of  ewekange  is  due  and  £i- 

honoured  on  Friday,  and  the  rewMntiM 

of  dishonour  is  sent  on  Saturaof,  k  M 

to  a  person  residing  out  of  the  I/mdM  dt 

livery,  it  is  not  sufident  for  tk  plav^ 

to  prove  such  notice  to  have  been  recffcti 

by  the  drfendant  on  the  Monday;  he  ^ 

also  prove  there  was  no  Sunday  deliv^jj^ 

in  due  course  of  post  it  would  be  deliserti 

on  the  day  after  posting, 

Thw  was  an  action  by  the  indorsee  agsiiirt 

the  drawer,  upon  two  bills  of  exchange,  tte 

one  dated  6th  August,  at  three  months,  sor 

1361.  1 5«. ;  the  other  dated  9th  Augnst,  tiw^ 

months  also,  for  741.  lOt.    It  was  sdnuttod  « 

the  trial  that  notice  of  diahononr  of  the  bffltor 

136(.  15#.  had  not  been  received  by  the  dd00  * 

ant  so  as  to  make  him  liable.    The  bill  of  9^ 

August  became  doe  on  the  19di  Nevcober. 

and  WM  dishonoured.    TherdffkofthenhiD' 

tiff,  cm  the  18th  Novenber.  (Saturday,)  gtv« 
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oobce  of  dishonour  bj  letter,  wliieh  wu  for* 
warded  by  thepoet,  directed  to  the  defendant, 
at  Castleman  ^llat»  Hampstead  Road:  there 
he'iDf^  no  each  place,  the  letter  wai  sent  to 
Fuiham  and  then  to  Bomet ,  and  did  not  reach 
the  defendant  before  the  1 5th  November, 
(Afonday).  Upon  this  evidence  and  on  this 
point,  Mr.  Baron  Rolfe,  who  tried  the  cause, 
in  summing  up  said,  that  the  bill  becoming 
due  on  the  Friday,  and  notice  being  sent 
on  the  Saturday,  if  received  by  the  defendant 
on  Monday,  that  would  be  in  time,  for  if  the 
letter  containing  the  notice  had  been  properly 
directed  and  it  would  have  reached  him  on  the 
Monday,  this  notice  was  sufficient.  Whereupon 
the  jury  found  a  vordict  for  the  plaintiff  for  the 
amount  of  the  bill,  74/.  lOs, 

Crowder,  for  defendant,  now  moved  for  a 
rule  to  show  cause  why  the  verdict  should  not 
be  set  aside  and  a  new  trial  had,  on  the  ground 
of  misdirection.  He  contended  that  it  was  for 
the  olaintiff  to  establish  his  notice.  It  was  in- 
cumbent on  him  to  show  that  there  was  no  nost 
deliverv  on  the  Sunday  where  the  defenoant 
resided ;  this  he  did  not  prove,  and  without 
such  proof  theoiotice,  as  it  perhaps  should 
have  reached  the  defendant  x>n  the  Sunday, 
was  insufficient. 

Per  Curiam.  Take  a  rule,  unless  the  plain- 
tiff consents  to  a.verdict  being  entered  for  the 
defendant. 


Covrt  of  Itonftmytts. 

h  re  BridgUmd,  Exparte  Metsler,    March  24, 
1848. 

PROOr   OF    DSBT    BY    SUSXTY. -— PAYMKNT 
APTSB  riAT. 

The  debt  of  a  Murety  nbii$iimg  wkm  the  fiat 
issued,  bui  paid  subsequent^,  is  proveable 


againet  the  estate  qf  a  baukrupt  prine^palf 
under  the  6  Geo.  4,  e.  16, «.  53. 

A  creditor  named  Metder  tendered  a  proof 
for  200/,  which  was  objected  to  on  the  part  of 
the  assignees,  and  the  creditor  was  examined 
at  some  length  as  to  the  consideration  for  his 
debt.  It  appeared  from  his  evidence,  that  in 
the  course  of  the  last  year,  the  bankrupt  having 
been  pressed  for  security  for  a  debt  of  200/.,  in- 
duced Mr.  Metsler  to  accommodate  him  with 
his  promissory  note  for  that  amount,  payable 
six  months  after  date.  The  note  was  not  due 
at  the  time  the  fiat  issued,  but  it  since  becamfe 
due,  and  the  amount  was  paid  by  Mr.  Metzler, 
who  now  sought  to  prove,  as  a  surety  who  had 
become  liable  for  a  debt  of  the  bankrupt,  and 
had  since  paid  the  debt. 
'  Mr.  Commissioner  Qoulbum,  (after  consult- 
ing Mr.  Commissioner  Fonblanque,)  determined 
that  the  proof  was  admissible.  The  creditor 
had  made  himself  liable  for  a  debt  of  the  bank* 
rupt's,  and  was  therefore  a  surety  within  the 
52nd  section  of  the  stat.  6  Geo.  4,  c.  16.  For* 
merly  a  surety  could  not  prove  a  debt  for  which 
he  was  liable  as  surety,  unless  the  debt  had 
been  paid  before  the  bsjikruptcy,  but  the  act  of 
parliament  gave  the  surety  a  remedy  in  such  a 
case.  It  was  expressly  held  in  Stedman  v. 
itfarttiifiefi/,  13  £.  427,  that  the  acceptance  of  a 
bill  for  the  acconunodation  of  another,  made  a 
party  a  surety  within  the  statute,  and  the  same 
principle  was  of  course  applicable  to  a  promis- 
sory note  given  for  the  accommodation  of'  the 
bammipt.  The  cases  of  Estparte  Lloyd,  1 
Rose,  4  and  Eseparte  Yonge,  3  Ves.  &  B.  31, 
were  to  the  same  effect  After  considering 
these  authorities,  and  consulting  his  learned 
brother,  he  had  no  doubt  that  Mr.  Metder  was 
entitled  to  prove. 

Proof  admitted. 
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ASSAULT. 


BANKRUPT. 


Surrender.'^A.,  a  bankrupt,  was  indicted  for 
not  surrendering,  to  the  dismet  Court  of  Bank" 
ruptcy  at  Manchester.  The  Court  was  presided 
over  by  two  judges,  Mr.  J.  and  Mr.  8,,  and 
(praeticallv)  comprised  two  Courto.  A.  was 
sununoned  by  Mr.  J.,  to  appear  before  the  Com* 
missioner,  in  her  Mqfeety^s  Court  of  Bank* 
ruptcy,  at  Manchester.  It  was  proved  that  he 
had  not  appeared,  pursuant  to  the  said  sum- 
mons at  the  said  Court  at  all;  nor  before  &fr» 
/.  elsewheie.  But  there  was  no  proof  of  bis 
having  appeared  or  not,  before  Mr.  S.  else* 
Helit  1.  Proof  of  nonappearance  8ii£. 
9.  The  summons  need  not  aver  that 


AK  tsU  beeK  Mf  adjvdged  a  haakniffc  3. 
Nor  that  the  fiat  had  been  ttfierred  to  the  Man- 
ikuUr  Court  (/  Baakruj^cjn,.  Reg.  u.  DeaUry, 
iDeusoa'aCC.  287. 

la  an  indictiiient  for  h^amy^  where  the  fiiafc 
mairiagewas  aolenuiized  under  the  proviaiona 
ifi,  Stat  6  &  7  W^4ft  c^  85»  the  certificate  aur 
thorized  by  thai  act»  and  stat.  6  &  7  W;  4,  c. 
a6i»  a*.  38,  coupled  with  the  identity  of  the 
partita,  ia  aufficient  primd  facie  evidence  of 
anch  marriage.  Meg*  t.  Howes,  I  Deniaon'a 
CL  C.  270. 

CBUBCff  MATS. 

Order  of  Justices, — In  an  indictment  for  dla* 
obeying  an  order  of  two-  juaticea,  made  under 
afat.  53  G.  3^  c.  127,.  for  the  payment  of  a 
diurch  rate,  an  avvrment,  stating,  (inter  aUa,) 
5y  way  qf  iudmoement,  that  a  rate  was  dulu 
made  aa  by  law  in  that  behalf  required,  and 
that  the  aame  waa  afterwards  du^y  aOowed  aa 
bjsr  law  in  that  b^alf  required,  &c.,  and  that 
iue  defendant  waa  in  and  by  the  said  rate  duly 
wated^  &c.,  ia  sufficient,  without  setting  out  the 
ijgurta  which  canstituted  the  alleged  due  making, 
allowance*  and  rating  aforesaid. 

2.  Such  an  arerment  would  not  be  sufficient 
where  it  purported  to  be  an  allegation  of  the 
wuUter  qf  the  offence  i^ae{f,  and  not  merely  by 
way  otindacemsnt. 

3.  Where  the  aame  count  of  the  mdict- 
menl^  after  the  above  averment  by  way  of  in- 
ducement,, wvd  on  to  aver  {inter  aha)  an  in* 
fimnation  by  the  proper  parties  to  the  justice 
1^  whom  the  warrant  was  issued,  that  the  said 
rate  waa  My  made,  &c^  and  that  the  same  was 
afterwards  duly  allowed,  &c.,  and  that  the  de- 
fendant was  duly  rated,  &c.,  and  that  the  party 
refused  to  pay ;  such  information  as  above  will 
give  juiisdiction  to  the  justices  making  1^ 
order,  irrespective  of  the  truth  of  the  fads  de- 
posed to.  And  that,  therefore,  the  count  would 
nave  been  sufficient,  even  had  the  above  aver- 
ment bv  way  of  inducement  been  insufficient  or 
omittea. 

4.  Under  stat.  63  G.  3,  c.  127,  s.  7,  the 
fact  of  a  rate  dulv  imposed  on  a  party,  and 
the  nonpayment  ol  it  oy  such  par^,  ap»  not 
conditions' precedent  te  the  jurisdiction  by  the 
justices  to  make  an  order  tor  payment;  and, 
therefore,  an  order  purporting  to  be  made  on 
anch  an  infonnation  aa  ia  above  given,  would 
bavalid,  and  could  be  anforeec^  wobethar  de 
faeio  there  waa  a  proper  rata  anda  pEOfec  de*> 
nand  and  lefiual,  or  aot. 

<^  b  is  sufficient  in  an  indictment  to  a 
^hat  tihe  chnschwavdena  were  autbonaad  to 
ceSket  and  lecsive  the  rate  at.  the  tiuia  of  ns- 
fiuaV  without  atienuig  that  thef  ^Mre  ao  at  the 
tiaae  of  the  dmnana. 

6*  A  wanouil;.  (hj  waj^  of  snaman^)  wfteraof 
ifaanandatocipinrt  ia  aahataatialt]^  Ht  focth, 
Vnt  theiiidncameBt.xninIi|  aa  follo«^«->'"  " 
nntiiM;  aa  is  thaoein  leeitad,''— *]ft  aaffii 
apcniai  aofikwanaiitaMdiiplhacltti^r 

U  itwilLlmialead«dia.£mwa£an 


thai  tfafrabonre  wanani  was  aanwiajSMQiu^ 
tioMtkBtee  tfte  day  el  tppwHSoa^  at  odMP> 

wiae  the  iwticaa  woi^  have  acted  aajpitly  ia 
BBduw  wordar,  which  witt  nqt be  pawuM^ 

gTliia.cvdeit  need  not  heaet  ool  aeeordiai 
to  ^  tHUBT,  the  substance  of  it  ia  aafideat. 

SL  Ifintheini^ctHaeitf  ilSHfidentlyappeani 
by  iaf»]icBtieii.that  the  late  waa  in  force  wha 
the  effder  waa  made,  that  fiurt.  aasd  oot  be 
poaitiT^y  aveind. 

10.  iSan6fa,undeff  stoL  43  £lia,  0.2,8. 4»ia 
a  special  plan  by  a  iuUke  la  an  aflkkm  ti 
tresfMua,  it  would  be  enough  tostite, "  a  (pscr) 
rate  doilgr  mda  and  pohhahed*  and  tWfi  tfas 
pbiaikiff  waa  a&  occnpiec  and  rated,  aad  that 
there  wot  a  camjdaint  en  oiaA  kyi  the  oeenetr, 
that  he  did  not  pay  en  dbnaad^  and  that  rach 
£act  waa  proved  to  the  aatisfiKtiMi  ef  the 
jaaticc^"  even  though  it  vioht  tam  out,  on 
fiiBtheriM|uaffy,thatUwre.had]iotin(niM  or 
fact  been  HBf  such  demand  and  mfiisaiuww 
alk^dd  hafore  the  joatiea.  Beg.  v.  JiuM,  I 
I>eaiaQn?sC.C222. 

Cum  chad  in  th»  judgvMt:   Kia|r  t.  Horn, 


Cowpw  683 ;  lUz  ▼.  Wiigbt.  1  VeoL  ITO; 
KiogT.  Wade^  1  B. 6l  AduB6\  v  Rtx  r. Sops. 
5B.SlG.  957;  Kinsr  ▼.  Saiw^ary.  4  f.  K. 
451 ;  Lowther  v.  Earl  of  Radnor*  & £aac,  uS] 
Rax  V.  Flatfiber,  13  Law  J.,  M.  Ct.  H- 

coNSPf  HA  <nr. 

Case  for  the  consideration  of  the  jsdgtf.-- 
Indictment  for  a  conspiracy  to  cause  certaifl 
persons  to  be  elected  eoaneiUenof  the  borough 
of  BokoB^  in  Lancashicek.  bf  ljEBud»  nt.,  by 

Erocuring  certain  othor  peraons  who  were  not 
urgesses  of  the  said  Dorough,  tod  wnoie 
names  were  notin  the  borough  Mat,  topereoniti 
voters  for  the  said  borougfa>  aad  to  vote  for  the 
eLactkmoftiie  pesaons  fimt  ahoveb.BieBki«Ko : 
Uekd, net  to bea suJbjeet  of  ooatiden^a  for 
the  judges.  Reg.  v.  Haslam,  1  Denison'E  C.  t. 
73. 

DATS.  OV   FILOMY. 

Deceased  struck  at  one  time  andphce,  ad 
death  at  another, —KiUing  with  a  stick  or  a 
stone  substantiaUy  the  #ome.— Second  count  ot 
indictment  charged  X  0*B„  that  he  on  27" 
ilffly  feloniously,and  of  hss  HMiice  aforethou^^ 
struck  deceased  with  a  stick,  of  whicb  sak<i 
mortal  blow  deceased  died  on  the  29tl  ^foyj 
that  T.  H^  Z).  D.,  &c..  on  the  day  andfterfnt 
aforesaid,  at  the  parish  aforesaid,  felomousiy, 
and  of  their  malice  aforethouffht,,  were  pwj^ 
aiding  and  abetting  the  said  J.  O^Kttkefeio^ 
last  aforesaid  to  do  and  conuiii;  and  the 
jurors,  &c.,  a^  that  the  said  I.  (/B^  T.  i<- 
D.  D.,  &c.,  him  the  deceased  in  mannff  J^ 
form  last  aforesaid,  felonioualy*  and  of  tfceir 
malice  aforethought,  did  kill  aad  murder. 

Third  count  charged  T.  H^that  hcontfcie 
27th  May,  a  certain  stone,  fakMiiott^,  «c-»^ 
his  malice  aforethought*,  caat  and  ^*«Jt 
with  the  said  atone  so  caat  aad  Arowa  stro^ 
decaaaed,  of  which  aaid  moital  hhi«pdetftf0d 
ffied  on  the  29th  May:  that  J.  (yB.,D.Dn 
&c.  (same  aa  above.)  . 

Objection :  1.  That  the  r-A-taamt  »»»»• 


Ckmz  Qrimhml 


lh« 


fiikmsrallfae 


OMu  aC§pR8  Vita 

2.  That  the  ^Bnenl  TflHict  td  KuUr»  1^  i^ 
uncertain  whickwas  the  cause  of  the  death, 
the  #ffc4r  or  the  sfone;  and  that  therefore  no 
js^inent  eoidd  her  entefsd  on  either. 

Held,  1.  The  form  af  the  imfictmeBl  wis 
good. 

f .  ne  aU^gjed  f^enenfitT  of  die  verdict  hn- 

nnterial,  Me  mode  qf  death  being  sohetanti^ 

theeame,    Eeg.  r.  <TA-m»»  1  Demeon's  C.  C. 

9. 

Cues  cited :  Wamfllbrd*8  case,  1  Djer»  50  b. 

note;  Wing^Md's  csm^Cto.  EKz.  759;  Hcr^ 

grvre*li  ease,  5  C.  &  P.  170;  Tiley  ▼.  Wye, 

€pe.  Slis.  176  ;  llaakally*!  erne,  9  Cb.  Rtp. 

67,a.;  R«KT.  iraien,rC.&P.f50. 

DS8TROTING>  &e.  RKGIBTU. 

hdictment,  —  (7accr<dai^.  —  Indictmeiit 
under  11  Geo.  4  and  1 W.  4,  c  66,  s.  20,  £»  da. 
stroying,  defacing,  and  injaringa  legiitcv  of 
baptisms,  marriages,  and  burials. 

Objection  1.  That  there  was  neither  a  de- 
stnjing,  defaciiigt  nor  ii^urag  within  the  eta- 
totei,  beeauee  the  register  when  produced  had 
the  torn  mece  pasted  io»  and  was  as  legible  as 
hefixc. 

2.  That  the  indictmeBt  waa  had  for  uacer* 
taiaty^for  allaying  three  distiofil  aad  diiereBt 


3.  For  not  containiay  an  eznress  aTerment 
of&seMiitfer.  ladiftafient  kM  good  on  all 
painta.    Etg,  v.  JBetsen^  1  Denison'a  C.  a  23. 

DKS'f  RUCTI VK   MATTER. 

BoiRng  water  is  destructive  matter  within 
Stat.  1  Vict.  c.  85,  a.  5.  Reg.  v.  Crawford,  I 
I>nn8on'a  C.  C.  100. 

DVINQ   DSC&ABATIOHffi. 

Statements  by  the  deceased  held  admissible 
as  dying  dedaralkmB.  Ba^.  t.  Howell,  1  Den- 
ison'sC.  a  1. 

KMBI2BLSMBSIT. 

1.  A.J  aemtani  gwaecr  of  the  fVeaton 
Uwn,  indicted  as  seivant  to  the  guarAaoe  of 
the  «nien»  for  enabeiafing  the  moaies  of  Ae 
Beld,  under  the  drcvmstsneee,  not 
8lal.7fc8Geo.4,  &29,4.4r;  it 
not  appeaeingthal  he  leceived  themeniee  **  for, 
or  in  the  name^  or  on  the  accennt  of  "^  the 
guardians,  but  of  the  overseers.  Rag,  v.  Teurn- 
Hnd,  1  Deniaon'a  C.  C.  167. 

2.  Prisoner  indicted  as  servant  to  guardians, 
&c.  Held,  1.  That  the  aduBSston  by  him  con- 
tained in  the  conditien  of  his  bond  for  the  per- 
fomance  of  hia  duties  as.  tieasurer*  counfed 
with  «n  not  of  paxhoment  specifjing  t&oae 
du&s,  was  tuffioiflnt  evidence  of  the  luOuie  of 
hb  appcwntmBni^vii^  that  ha  waa  to  zeccive 
n>Qae|r for  flm gnardwiwiuawiaecoant to  them 
fnhiazeoripta.  2.  That  not  armwilhig  fog  a. 
padioB  of  evchxeoeipts  waa  an.  embeni 
althon^H  no  pedae  time  couKT  he  fiwd  at 
which  it  was  the  prisonei^a  da^^.  It  giy  '' — ^ 


the  money  alkged  te  he  amhesaled..   Bay «  v. 
Welch,  1  Oenison's  C.  CL  l<t9t 

WIDKlfCK. 

See  Fofysry,  6/ Ji^eaMMM  CrMM. 

FALBS  PMTMlfCK, 

A  folse  pretence,  knowingly  made  to  obtain 
monev,  is  incfictable,  though  the  money  be  ob- 
tained by  means  of  a  contract  which  the  pro^ 
secutor  was  induced  to  make  by  the  false 
pretence  of  the  prisoner..  Reg^  v.  Abbott,  1 
Denison's  C.  C.  273;  Reg.  v.  Dork,  ib.  276; 
Reg.  ▼.  GmrUch,  ih.  27^. 

Caae  cited  in  the  judgment:  Rex  v.  Keiixick,5 
Q.B.49. 


1.  JB(0q^«ardla«9#.— AMbr^oNeatf.— A  bffl  of 
ezehange  made  peyable  to  A^  B.,  C,  D,,  or 
order,  eeteii^rices.  The  ir;^^«^ment  charged 
that  dM  prnoner  forged  on  theh»^k  of  the  said 
faHl  aeertsni  forged  indorscmeD^  which  said 
forged  indofaament  was  as  foievnr  (namkig 
omo  of  the  caDecutrkes).  Heid,  a  ,foiged  in- 
dorsement within  the  stat.  1  Geo.  4,  c.  66,  s.  3« 
Reg.  T.  Wimtorkoitom,  I  Demmm\C.  C.  41. 

2.  Indoroomemt  of  a^,  6**«-*7  yocyeiiew.— 
Priaoner,  falsely  avenridg  an  anthoritf  to  in- 
dorse a  bin  of  evchuigo  for  T.  Toolinson, 
writes  on  the  back  of  the  bil^  '^per  procara. 
tien,  Thomea  TomliBaott,  BbhummI  Whiter" 
The  hill  m  thereupon  discounted,  and  llie  pn- 
eoner  goes  off  with  ^  nseney .  Held,  no 
forgery.     Bog.  r.  fVhito,  1  DeniBOB's  C.  O. 


9.  Putting  an  aiddieas  to  the  name  of  a  drawer 
of  a  bill  of  exchange,  wUIe  the  bill  is  in  the 
oonsse  of  coinplslieD,  with  jpilent  In  make  the 
aix'spheiffe  appear  to  be  that  of  •  diflereii 
existing  person,  is  forgery.  Reg.  r.  Blmftinaop^ 
1  Denison's  C.  C.  <76. 

4.  CieiTer. — A.,  aulhorieed  by  B.,  hie, 
master,  to  ill  np  a  ehceque  for  a  certain  sunt, 
ffik  it  iq>  for  a  greater  sum :  ffoU,  a  forgerv, 
and  that  dK  cireomslanee  of  the  prisoner  a^ 
leging  a  cfaam  on  his  master  for  the  greater 
sum,  as  salary  then  due,  was  inunaterial,  even 
if  tme. 

Drawcr*a  signatnre  laid  as  John  M'Nicf^ 
&  Co.,  proved  to  he  John  M'NicoU  k  CkK» 
UbUt no varianoe.  B^.r.  WUoom,  1  Denison's 

a  a  2sr. 

Caae  oited  in  the  jvdgment:  Rer  v.  Hart,  t 


5.  Order  for  paymeai  qfnuMUSjfkr^hieni  ia» 
had. — Evidence. — Prisoner  indiiied  for  forging 
an  "  order  for  the  payment  of  money^"  with 
intent  Cin the firat  count)  to  deficaad  *^H^n^ 
aa  one  of  the  puhEc  offioera  of  the  F«  District 
Bank^**  CuA  the  second.)  to  dbfiand  "  IL  D.  and 
othecB.*'  The  inatrumant  wan  aa  followa: — 
"lV>nito&Je.Moor,  Ju]gr»  20,  lg44.  Mi;. 
Johnsoiv  Sfir>  Please  to  pav  tn  Janua  Jackaon 
the  amnof  laL^hrocdsrof  GhiisftepherSadkc; 
Thomton-le-Moor,  hvewer,  dm  DiHiiet  Bank. 
IshaUaeeyon  M^Mondai.  Ihai^ebliffA 


5S6 


AnaJgtiettlDiyeitofCMei:  CrmmaiJUew^ 


HeU  to  be  an  order  within  stot  11  6.  4, 
and  1  W.  4,  c.  66,  s.  3. 

Slod.  Whether  the  intent  might  be  laid  as  in 
the  second  count,  mtmn. 

3rd.  The  certified  copy  of  the  return  forward- 
ed to  the  Stamp  office,  under  stat.  7  G.  4,  c.  46, 
8.  4,  in  which  it  was  stated  that  H.  D.  was  one 
of  the  public  officers  of  the.Y.  District  Bank, 
is  not  made  ezclusiTe  endence  of  tiiat  fact. 
Beg.  V.  Carter,  1  Denison's  C.  C.  65. 

Case  cited  in  the  jadgment :  Edwards  ▼•  Bu- 
chanan, 3  B.  &  Ad.  788. 

6.  Obtaining  goods  bg  forged  order  not  a 
larceny. — A.  went  to  B.'s  shop,  and  said  he  had 
come  from  C*  for  some  hams,  &c.,  and  at  the 
same  time  produced  a  note  in  the  following 
terms: — "Have  the  goodness  to  give  the 
bearer  10  good  thick  sides  of  bacon  and  4 
good  showy  hams  at  the  lowest  price.  I  shall 
be  in  town  on  Thursday  next,  and  wiU  call  and 
pay  you.  Yours,  &c.,  C'  J3.  thereupon  de- 
liveied  the  hams  to  A,  The  note  was  forged, 
and  A.  had  no  such  authority  from  C. :  Held, 
A,  was  not  guilW  of  larceny.  Reg,  t.  Adanu, 
1  Denison's  C.  C.  38. 

7.  What  acts  amount  to  uttering  a  recewt  — 
Indictment  under  stot.  11  G.  4,  and  1  W.  4, 
c.  66,  8.  10,  for  uttering  a  forged  receipt. 
What  acts  amount  to  an  uttering.  12eg.  y. 
Badford,  1  Denison's  C.  C.  59. 

8.  Scrip  certificate. — ^An  instrument  profess- 
ing to  be  a  scnp  certificate  of  the  Lonaon  and 
South- Western  Railway  Ck>mpany,  is  not  a  re- 
ceipt and  acquittance,  nor  a  receipt,  nor  an 
undertaking  for  the  payment  of  money  within 
Stat.  11  G.  4,  and  1  W.4,c.66.  Reg.Y.  West, 
I  Denison's  C.  C.  258. 

9.  Uttering  afwged  undertakinp  for  the  paig» 
meat  of  money, — GiiaraiUee.— Indictment  nndier 
8tat.  11  Geo.  4,  and  1  W.  4,  c.  66,  s.  3,  for 
uttering  a  forged  undertaking  for  the  payment 
of  money :  Held,  that  the  statute  apphes  as 
well  to  a  written  promise  for  the  payment  of 
money  by  a  third  person,  as  to  a  like  promise 
for  payment  by  the  supposed  party  to  the  in- 
strument. Reg.  T.  Stone,  I  Denison's  CO. 
181. 

10.  The  following  forged  document  held  to 
be  properly  described  in  the  indictment  as  a 
warrant.  "  To  Molinenx  &  Co. :  Pay  to  my 
order,  two  months  after  date,  to  Mr.  John 
Smith,  the  sum  of  SOL,  and  deduct  the  same 
out  of  mv  account."  'There  was  no  signature. 
Across  the  document  was  written  "  accepted. 
Luke  Lade."  It  was  indorsed  *'  John  Smith, 
ftnner,  Hailsham,  Sussex.  Reg.  ▼•  Smith,  1 
Denison's  C.  C.  79. 

11.  Privileged  communieation.'^'Pnwmieit  in- 
dicted for  forging  a  will.  The  forged  instru- 
ment bad  been  given  by  the  prisoner  to  his  at- 
torney, ostensibly  for  professional  purposes, 
but  in  the  opinion  of  tne  learned  judge,  with 
some  very  different  obfect.  An  objection  that 
it  was  a  privileged  communication,  and  there- 
fore could  not  be  read:  HsiSil,  invalid.  Eeg.y. 
Jones,  1  Deniaon'8  C.  G.  166. 

12.  Privileged  eommmmoation.-^A.  takes  a 
foiged  will  to  £.,  a  solicitor,  and  asks  him  to 


advance  on  a  mortg^;e  of  the  property  no. 
tioned  in  the  wilL  B.  made  no  charge  for  the 
interview,  and  did  not  advance  the  mo&ey: 
Held,  not  a  privileged  communicatioQ.  £^. 
V.  Fmieg,  1  Denison's  C.  a  197. 

ILLBOITIMATK  CHILD. 

Preswmptioin  of  name.  —  Indictment  etttod  i 
that  the  prisoner,  a  single  woman,  on  the  37tk  I 
of  August,  1844,  brought  forth  a  male  child 
alive;  that  she  afterwards,  to  wit,  on  the  day 
and  year  aforesaid,  killed  die  said  child.  01^  | 
jection:  that  the  judgment  ought  to  have  other 
stated  the  name  of  the  child,  or  that  ita  nune 
was  unknown  to  the  jurors:  overmledbyCo^ 
ridge,  J.,  at  the  trial,  on  the  ground  that  there 
was  no  presumption,  from  the  mere  fact  of 
birth,  that  the  child  had  a  name,  it  being  a 
bastajrd:  that  the  indictment  afforded  no  pre- 
sumption of  its  having  acquired  a  name  by  re- 
putation or  baptism:  that  an  avermeDt  that 
the  name  was  unknown,  implied  the  acqmntioii 
of  some  name.  Conviction  held  right.  %. 
V.  WimSf  1  Denison's  C.  C.  80. 

INDICTMBNT. 

Two  counts  when  transposable.—A.  andfi. 
indicted  for  the  murder  of  C,  by  ahootmg  him 
with  a  gun.  In  1st  count  A,  was  charged  ai 
principal  in  1st  degree,  B.  as  present,  udmg 
and  abetting  him.  In  2nd  count  B.  as  prin- 
cipal in  1st  degree,  A.  as  aiding  and  abetting. 
The  jury  convicted  both,  but  said,  that  they 
were  not  satisfied  who  fired  the  gun:  Edi,  1. 
That  the  jury  were  not  bound  to  find  the  pri- 
soners guilty  of  one  or  other  of  the  connts 
only.  2.  (Moule,  J.,  dissentientt),  that  not- 
withstanding the  word  *'  afterwards"  in  the 
2nd  count,  both  the  counts  reUted  enbetanti- 
ally  to  the  same  person  killed  and  to  onekilhsg, 
and  might  have  been  transposed  without  any 
alteration  of  time  or  meaning.  Beg  v.  Do«i- 
tii^,  1  Denison's  C.  C.  52. 

INPAMOUa  CRIMS.' 

Extorting  money.— -Jffwiewce.— Prisoner  was 
indicted  under  stat.  7  &  8  G.  4,  c.  29,  s.  8,  (in 
1st  count)  for  fdoniously  accusing  A,  B.di, 
certain  in&mous  crime,  that  is  to  say,  &c  with 
a  view  to  extort  and  gain  money  from  hiia: 
(2nd  count)  charging  the  same  offence  aome- 
what  differently :  Held,  by  seven  of  the  judges  to 
five,  that  the  evidence  was  not  sufficient  to  prove 
the  intent  laid.  Beg.  v.  Middleditch,  I  D«u- 
son's  G.  C.  92. 

JUBTICKS'  OBDKR. 

See  Church  Bate. 

LARCKNT. 

Money  in  post  l^ters.-^A  letter  carrier  be- 
tween A.  and  B.  is  eptrusted  at  il.  with  two 
duected  envelopes,  each  containing  a  5/.  oote, 
to  deliver  at  B.  He  delivers  the  en?elopei  0 
B^  having  previously  taken  oot  the  two  ao^ 
Verdict,  gmlty,  but  that  he  had  no  inteittian  '• 
HM,  no  laxceBy.  Beg.  v.  Qktss,  1  D«ii*»» 
C.  C.  216. 

And  see  fbrysfy,  6. 
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MI8CARBAOB. 

Intatt  to  procure  mtfcama^e.— Indictment 
under  stat.  1  Vict.  c.  85,  for  uaing  an  instru- 
ment with  intent  to  procure  miscarriage :  Held, 
immaterial  whether  or  no  the  woman  was 
preffnant  at  the  time  of  the  instrument 
used.  Beg.  v.  QoodhaU,  1  Denison's  C 
187. 

MUBDBR.  ' 

1.  Mortal  foound, — ^An  indictment  for  murder 
by  inflictmg  a  mortal  wound  is  supported  by 
proof  of  a  blow,  which  caused  an  intemu 
breach  of  the  skin,  thouffh  externally  there 
were  only  the  appearance  of  a  bruise.  Qmere, 
whether  such  an  allegation  would  have  been 
sufficient  on  the  statute  for  cutting  or  wounding 
with  intent  to  murder,  &c.  ?  Reg,  v.  Warman, 
1  Denison's  C.  G.  183. 

Case  eitod  in  the  judgment:  Reg  ▼.  Smith,  8 
Car.  U  P.  173. 

2.  Slave  trade, — Illegal  seigure  of  a  BrazUuin 
veetel, — Piracy, — Jurisdiction  of  British  courts 
of  Aw.— On  26th  Feb.,  1845,  the  Feliciade,  a 
Brazilian  schooner,  fitted  up  as  a  slaver,  sur- 
rendered to  the  armed  boats  of  her  Majesty's 
ship  Wasp.  She  had  no  slaves  on  board,  llie 
captain  and  all  his  crew,  except  Majavel  and 
three  others,  were  taken  out  of  her  and  put  on 
board  the  Waep.  On  the  27th  Feb.,  the  three 
others  were  taken  out  and  put  on  board  the 
Wasp  also.  Cerqueira,  the  captain,  was  sent 
back  to  the  Feliciade,  which  was  then  manned 
with  16  Britisli  seamen,  and  placed  under  the 
command  of  l^ieut.  Stupart.  The  lieutenant 
was  directed  to  steer  in  pursuit  of  a  vessel  seen 
from  the  Wasp,  which  eventually  turned  out 
to  be  the  Echo,  a  Brazilian  brigantine,  having 
slaves  on  board,  and  commanded  by  Serva, 
one  of  the  prisoners.  After  a  chase  of  two 
days  and  nights,  the  Echo  surrendered,  and 
was  then  taken  possession  of  by  Mr.  Palmer, 
a  midshipman,  who  went  on  board  her,  and 
sent  Serva  and  1 1  of  the  crew  of  the  Echo  to 
the  Feliciade.  The  next  morning  Lieutenant 
Stupart  took  command  of  the  Echo,  and  plactd 
Mr.  Palmer  and  nine  British  seamen  on  board 
the  Feliciade  in  charse  of  her  and  of  the 
prisoners  (charged  in  the  indictment). 

The  prisoners  shortlv  after  rose  on  Mr. 
Palmer  and  his  crew,  killed  them  all,  and  ran 
away  with  the  vessel.  She  was  re-captured  by 
a  British  vessel,  and  the  prisoners  brought  to 
this  country  to  take  their  trial  for  murder.  The 
juiy  found  them  guiltv. 

On  a  case  reserved  for  the  opinion  of  the 
judges,  several  points  were  taken  by  the  counsel 
for  the  prisoners:  the  conviction  was  held 
wrong.     Bicff,  v.  Serva,  i  Denison's  C.  C.  104. 

OUDXR  OR  WARRANT. 

PagmaU  of  monejf.— The  following  forged 
instnuneat  held,  under  the  arcumstances,  to 
be  a  wanrant  or  order  for  the  payment  of 
money : — **  Mr.  Martin  will  be  pleued  to  send 
bv  the  bearer  10/.  on  Mr.  Hodge's  account,  as 
Mr.  Hodge  is  very  bad  in  bed,  and  caniiot 


come  himself.  (Signed,)  Martin  Ralph,  fore- 
man. St.  Austell  Foundry."  Bieg.  v.  Vvritm, 
1  Denison's  C.  C.  35. 

PERSONATION. 

Mumicipal  Corporation  Act.^  WilfitUg.'^ 
The  Stat.  5  &  6  W.  4,  c.  79,  s.  34,  (Municipal 
Corporation  Act,)  makes  it  a  misdemeanor  for 
a  burgess  wUfiMg  to  make  a  false  answer  to 
any  of  the  Questions  therein  specified.  The 
indictment  cnarged  (in  the  first  four  counts), 
that  ''  the  defendant  faMg  and  fraudulentig 
answered,  &c."  Hdd,  bad,  for  omittincr 
•*  wilfully." 

In  the  two  last  counts,  that  the  defendant 
falsely,  fraudulentig,  deceitfuUg,  and  cowtrarg 
to,  and  in  fraud  of  the  said  statute,  did  per^ 
senate  one  J.  H.  Held,  1.  That  this  was  no 
offence  under  the  statute,  no  offence  so  de- 
scribed being  specified  therein.  2.  That  it 
was  no  offence  at  common  law,  either  in  itself^ 
or  as  a  violation  (in  effect)  of  a  statutory  pro- 
hibition, because  (if  it  were)  the  statute  in  the 
same  clause  created  the  offence  and  provided 
the  penalty.  Beg,  v.  Bent,  1  Denison's  C.  C 
157. 


See  Murder, 


PIRACY. 


POACHING. 


1.  Constructive  arming, — Indictment  under 
Stat.  9  G.  4,  c.  69,  s.  9,  (against  night  poaching,) 
charged  A,,  B.,  and  six  others,  "that  they 
being  respectively  armed  with  guns  and  other 
offensive  weapons,  entered,  &c."  A*  and  B, 
were  each  proved  to  be  armed  with  a  gun,  the 
other  six  with  bludgeons.  Objections :  that 
the  averment  "  other  offensive  weapons,"  (not 
specifying  what,)  made  the  arming  of  the  other 
SIX  only  constructive,  which  was  not  sufficient 
to  bring  them  within  the  statute.  Indictment 
held  good.  Case  of  Rex  v.  Davis,  8  C.  &  P. 
759,  overruled.  Reg,  v.  Goodfellow,  1 
Denison's  C.  C.  81. 

2.  Night,  —  Indictment  against  A.  and  B, 
under  stat.  9  Geo.  4,  c.  69.  The  offence  was 
committed  4th  Dec.  1845,  the  information  be- 
fore justices  and  warrant  on  I9th  Dec.  1845. 
A,  was  apprehended  and  committed  5th  Sept. 

1846,  and  B,  on  2 1st  Oct.  in  the  same  year, 
and  the  indictment  was  preferred  6th  April, 

1847.  A  question  was  reserved,  whether  the 
prosecution  was  commenced  in  time.  Convic- 
tion held  right.  Reg  v.  Brookes,  1  Denison's 
C.  C.  217. 

Case  cited  in  the  jadgmeot :  Rex  v.  Wallace,  R. 
&R.  C.C.369. 

POISON. 

What  not  an  attempt  to  administer, — An  at^ 
tempt  hyA,  to  administer  poison  to  B,  through 
the  agency  of  C,  under  such  circumstances 
that  C.  would  have  been  the  sole  principal 
felon  (had  the  poison  been  administered)  and 
A,  an  accessory  before  the  fact,  is  not  such  mi 
attempt  as  renders  A,  liable  to  be  indicted 
under  the  sUt  7  W.  4,  and  I  Vict  c.  85,  s.  3. 
Rsg.  V.  fViiUams,  I  Deniaon'e  C.  C.  39. 


BOBBBRY. 

CommtM  assamtt. — A.  indicted  fo-  i  robbery. 
Tbe  jxttj  acquitted  him  of  the  Touuerj,  snd 
foond  him  goilty  of  ''  a  eommou  sssaidt  only : 
HeiJ,  that  rach  conviction  iras  right  imder  stat. 
1  Vict.  c.  85,  «.  11.  Rep.  ▼.  SreK  1  Deni- 
son's  C.  G.  185. 

8ACRILBOB. 

Breaking  into  u  cJoarck,  and  tUaJimg  a  ba» 
and  money.  —  Prisoners    indicted  for 


kgiously  fireakinif  into  a  church  and  stealing  a 
hoc  and  money :  Held,  1.  That  the  bos  (snder 
fte  cireamstanoes)  was  not  afiized  to  the  **  free- 
hold," but  was  constructively  in  the  posseasMn 
of  the  vicar  aod  churchwardens,  t.  That  the 
property  was  rightly  kid  in  the  vicar  aad  others, 
m  their  individual  names.  Reg.  v.  WorUeg^  I 
Denison's  a  C.  162. 

8BAS,  HIGH. 

Indictment  for  an  offence  committed  on  the 
high  seas. — What  it  need  not  aver. — ^An  indict- 
ment under  stat.  7  Vict.  c.  2,  (for  tbe  more 
speedy  Trial  of  Offences  committed  on  the  Hiffh 
Seas,)  need  not  contain  an  averment  that  we 
offence  was  committed  ''  within  tbe  jurisdiction 
of  the  Admiralty."    Reg,  v.  Jones,  1  Denison's 

c.  a  101. 

STBALIVO. 

1.  Chec^. — Prisoner  charged  in  one  count 
of  Uie  indictment  with  stealing  a  checque  for 
13/.  98.  7d. ;  in  another  count  for  stealing  a 
juece  of  paper  value  Id. :  Held,  that  supposing 
the  checque  to  have  been  a  void  checque^  (as 
being  contrary  to  tbe  provisions  of  stat.  55  G. 
3,  c.  184,)  it  would  stiU  sustain  the  charge  laid 
in  the  2nd  coimt.  Reg.  v.  Ferry ^  1  Denison's 
a  C.  69. 

Gases  cited  in  tbe  judgment :    Rex  v.  Mead,  4 
C.  &  P.  536  ;  Rex  v.  Vyse,  AI.  Or.  C,  «18. 

2.  Oats. — Prisoners  charged  with  stealing 
their  master's  oats.  Proved  that  they  took 
^m  wrongfully  to  Rive  to  their  master's  horses, 
without  any  end  ofgain  to  themselves  :  HM, 
a  larceny.  Reg.  v.  Fricett,  1  Denison's  C.  C. 
193. 

3.  Post  letter. — A.  servant  of  B.  applied  for 
at  the  poet-office,  and  received  all  the  letters 
addressed  to  £.  She  delivered  them  all  to  B. 
except  one,  which  she  burned.  Her  motive  for 
destroying  it  was  the  hope  of  suppressing  in- 
quiries respecting  her  character :  Held,  a  lar- 
ceny :  and  that  supposing  Jiicrt  coMsd  to  be  a 
necessary  ingredient  therein,  (which  the  Court 
did  not  admit,)  there  was  a  sufficient  lucrum 
proved.    Reg.  v.  Jones^  1  Denison's  C.  C.  188. 

4.  Post  letter. — Any  letter  posted  in  the  or- 
ffinary  way,  whatever  be  its  address  or  object, 
is  a  post  letter,  within  stat.  1  Vict  c.  36,  ss. 
26,  47,  and  the  stealing  such  letter  punishable 
accordingly.  Rex  v.  Gardener,  1  G.  &  K.  632, 
ffisapproved  oL  Reg.  v.  Young,  1  Denison's 
C.  (}.  194. 

5.  Skei^  and  Umb.-^Proqf  of  latter  wUl 


support  an  indUtmmit  fat  aieaUng  former. -^ 
Priionw  jBdictod  aadar  7  &  8  Gao.  4,  c  Bft  s. 
aS.foratealaBK^'aftiep.''  nejmyliMBidthit 
tfaBsmiBialaodcKarihed«aaa''ikai6."  «!». 
diotmant  held  «|aod.  Beg.  v.  ^picer,  1  Ikm^ 
son's  C.  C.  82. 
Aod  see  Soovs^e. 

THBBATBNINO   LBTTBB. 

1.  Indictment  ch«f«d  the  prisoner  with 
sending  a  threatening  letter  to  A.^  the  thzeit 
therein  averred  being  to  born  the  house  of  B, 
Held,  bad.  Reg.  v.  Jcmus,  1  Denison^s  C  C. 
218. 

2.  ^0/ If  a  senrfSa^.— Indictment  fior  Bend- 
ing a  threatening  letter  under  stat.  4  G.  4,  c. 
54,  s.  3.  First  count  chaiged  6.  with  semSng 
to  H.  and  threatening  to  bom  IL's  booses,  u 
was  proved  that  R.  had  only  a  reversionmry  in> 
terest  in  tbe  said  houses.  Qiuere,  whether  G. 
could  be  convicted  on  that  count  ? 

Second  count  charged  G.  with  sending  to  K 
and  threafeening  to  bom  the  said  houaea,  ^y>Dg 
them  as  the  propeity  of  £.,  the  tenaal.  It  was 
proved  that  G.  dro|^d  this  letter  in  a  pnbie 
road  near  R.'s  house,  ibaXA.  iaamd  it  and 
gave  it  to  H.,  who  opened  k,  read  it,  and  gave 
itto  E.,  who  showed  it  both  to  B.  and  &: 
Held,  that  this  waa  a  sending  within  the  atatnle. 
Eleg,  V.  Grimwade,  I  Denison's  C.  C  30. 

WITNBSS. 

1.  Privilege. — If  a  witness  chdms  the  pro- 
tection of  the  Court  on  the  growid  that  ^ 
answer  would  tend  to  criminate  himeelf,  and 
there  appears  reasonable  ground  to  believe  that 
it  would  do  so,  he  is  not  compellable  to  answer. 
2.  If  compelled  notwithstanding,  what  he  aays 
after  such  claim  must  be  considered  to  have 
been  obtained  by  compulsion,  and  cannot  be 
given  in  evidence  against  him.  3.  He  is  en- 
titled to  protection  at  whatever  stage  of  the 
inquiry  he  chooses  to  claim  it;  and  he  is 
equally  entitled  to  protection,  whether  he  has 
already  answered  the  question  in  part  or  not  at 
all.    Reg,  v.  Garbett,  1  Denison's  C.  C  236. 

2.  Admissible  at  common  law  after  comvtctum 
and  before  judgment. — A.  and  B.  indicted  for 
stealing,  C.  for  receiving.  B.  pleaded  guilty* 
and  was  tendered  as  a  witness  against  A.  and 
C.  He  was  objected  to  by  the  counael  for  the 
prisoner  as  inadmissible :  Held,  an  adxmssSik 
^tness  in  common  law.  R^.  v.  Ffimrhf,  1 
Denison's  C.  C.  84. 

WOUNOIVO,  FBIiOVIOUBLT. 

Mare.  —  Malice.  —  Prisoner  waa  convicted, 
under  stat.  7  &  8  G.  4,  c.  SO,  s.  16,  of  "tmlaw. 
fully,  maliciously,  and  feloniously  woandiBg  a 
mare."  Conviction  held  right  Qiuefc,  whether, 
on  tbe  ground  that  by  section  26  of  the  above 
statute  proof  of  general  malice  is  still  sufficient 
to  constitute  the  offence,  notwithstanding  stat 
1  Vict.  c.  90,  88. 1,  2,  3 ;  or  thal^  it  not  ^ 
pearing  against  whom  or  what  the  malice  was 
conceived,  malice  against  the  owner  orsoi^ 
posed  owner  would  be  mesmned.  (See  3  East, 
PI.  C.  1074).  Reg.  v.  fheg,  I  Demaon*«  C.  C 
63. 
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■    "  Quod  nugw  ad  iros 
Peitlnet,  et  nesdre  malum  est,  agitamns." 


BANKRUPTCY    AND    INSOLVENCY 
LAW  AMENDMENT. 


Wb  make  no  apology  for  resuming,  with- 
out delay,  the  consideration  of  the  important 
amendments  suggested  hj  the  committee  of 
the  Metropolitan  Association  of  Merchants, 
Bankers  and  Traders,  in  the  Law  of  Bank- 
ruptcy and  Inaolyeney,  which  has  undeigone 
more  frequent  and  extensive  alterations  of 
late  years  than  any  other  hranch  of  jurispru- 
dence, and  with  more  unsatisfactory  results. 
To  ayoid  unnecessary  expense  and  delay, 
the  committee  propose  ta  abolish  the  fiat, 
and  giye  the  Court  of  Bankruptcy  original 
jurisdiction   to    declare  a  party  bankrupt 
upon  proof  of  the  petitioning  creditor's  debt, 
the  trading,  and  act  of  bankruptcy.     To 
this  proposal  we  can  suggest  no  valid  objec- 
tion.    The  fiat  is  a  mere  form,  which  re- 
quires a  considerable  pecuniary  outlay,  and 
^ords  no  additional  facilities  to  the  credi- 
tors and  no  benefit  to  the  bankrupt.     In 
&ct,   it   is  a  mere  pretence  for  extorting 
enormous    fees  from  the  suitors  in  bank- 
ruptcy, and  no  advantage  whatever  arises 
from  retaining  it.     The  payments  of  201. 
and   10/.  respectively,  to  the  secretary  of 
bankrupts'  account,  under  the  statute  1  &  2 
W.  4,  c.  56,   ss.  45  &  46,  are  equally  ob- 
jectionable.      As    we    have    already    had 
occasion  to  remark,  they  press  with  great 
and  unequal  severity  upon  small  estates,  and 
are  wholly  indefensible  upon  principle.  The 
committee  properly  8u^;est  that  they  should 
cease  altogether.*^ 

*  The   committee  labour  under  an    entire 
Vol.  XXXV.  No.  1,048. 


It  is  also  proposed  to  alter  the  mode  of 
remuneration  to  the  official  assignees,  bj 
giving  these  officers  a  Uberal  commission 
upon  the  amount  divided,  and  not,   as  at 
present,  a  per  centage  upon  the  amount 
collected,  and  a  fnrtherper  centage  upaa 
the  amount  divided.     We  are  not  satisfied 
that  the  arrangement  thus  suggested  would 
be  either  expedient  or  fair  to  the  assignees* 
There  is  frequently  great  trouble,  and  ne 
small  responsibility,  incurred  in  getting  in 
assets  from  a  bankrupt's  estate,  which,  when 
realii^ed,  are  subject  to  claims  that  leave  a 
comparatively  small  residue  to  be  divided 
amongst  the  creditors.     If  the    officiid  as- 
signee's remuneration  depended  upon  a  per 
centage  on  the  amount  divided,  it  could 
hardly  be  expected  that  he  woi^dd  expend 
much  labour  on  getting  in  a  fund  which 
would  ultimately  yield  him  a  scantv  and  in- 
adequate compensation.     The  evil  is  now 
felt  and  complained  of  by  those  who  have  a 
practical  knowledge  of  the  operation  of  the 
system.    When  the  bankrupt's  estate  con- 
sists chiefly,  or  in  part,  of  a  great  number 
of  small  debts,  the  collection  of  which  would 
involve  some  expense,  and  perhaps  reqaire 
repeated  applications,  it  is  not  unusual  for 
the  official  assignees  to  get    rid   of   the 
troublesome  duty  of  collecting  such  debts 
by  assigning  them  for  a  consideration,  either 


misapprehension  if  they  conceive,  as  it  would 
seem,  that  the  expenses  of  the  Courts  of  Law 
and  Equity  are  borne  by  the  state  out  of  the 
Consohdated  Fund.  As  we  have  frequently 
had  occasion  to  observe,  this  burthen  is  borne 
exclusively,  and  as  we  contend,  unjustly,  by  the 
suitor.    (See  ante,  p.  492).  a  a 
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to  some  friend  of  the  bankrupt,  or  some 
person  who  makes  a  profit  by  the  specula- 
tion. It  is  more  convenient  and  satisfactory 
to  the  official  assignee  to  get  a  per  centage 
on  300^.  received  in  one  sum  from  one  in- 
dividual, than  upon  400^.  obtained  perhaps, 
after  much  'trouble  atid  repeated  applica- 
tions, from  one  hundred  different  persons. 
This  result,  already  sufficiently  injurious  to 
c«reditors,  and  arising  from  the  principle  on 
•^hich  the  official  assignees  afeliow  remune- 
rated, would  be  aggravated  by  the  alteration 
suggested.  '  Although  we  cannot  concur 
with  the  committee  that  what  is  proposed  in 
this  respect  would  operate  beneficially>  it 
may  be  freely  conceded,  that  the  subject  of 
remuneration  to  official  assignees  requires 
to  be  reconsidered  and  the  system  placed  on 
a  different  footing.  It  is  enough  to  state, 
in  condemnation  of  the  existing  system, 
that  the  rate  of  remuneration  to  the  official 
assignees  is  settled  by  the  respective  Com- 
missioners, and  that  the  rate  is  dissimilar 
in  each  of  the  six  Courts  sitting  under  the 
same  roof  in  Basinghall  Street,  to  say  no- 
thing of  the  country  district  Courts.  A 
system  so  anomalous  could  not  exist  in  any 
country  where  the  administration  of  justice 
was  subject  to  an  effective  control,  or  its 
importance  sufficiently  considered  by  the 
government. 

The  next  recommendation  of  the  com- 
mittee bears  upon  what  we  have  always  con- 
sidered a  grievous  and  flagrant  injustice, 
which,  under  the  present  practice,  off^^  an 
irresistible  incitement  to  peijury  and  du- 
plicity. The  first  step  taken  after  a  trader 
nas  been  adjudicated  a  bankrupt  is,  that  an 
officer  of  the  Court  takes  possession  of  the 
whole  of  the  bankrupt's  property,  and  be- 
fore he  can  pass  his  examination,  the  bank- 
rupt is  required  to  swear,  or  to  make  a  de- 
claration equivalent  to  an  oatb,^  that  he  has 
given  up  everything  of  value  he  possesses, 
besides  his  wearing  apparel,  to  his  assignees. 
Yet  the  Court  calls  upon  the  bankrupt  thus 
divested  of  his  property,  to  prepare  his 
balance  sheet  and  obtain  a  ccfrtificate  at  his 
own  expense,    an    expense   which    in  the 


^  By  one  of  the  unaccountable  freaks  of 
modern  legislation,  a  bankrupt  and  the  wife  of 
a  bankrupt  are  peculiarly  privileged  in  being 
thought  worthy  of  credit  on  declaration,  when 
creditors,  witnesses,  and  all  other  persons  are 
called  upon  to  give  testimony  under  the  solemn 
obligation  of  an  oath.  The  stot.  8  &  9  Vict.  c. 
48,  expressly  provides,  that  bankrupto  and 
their  wives  snail  be  examined  before  the  com- 
missioners without  being  sworn,  upon  making 
and  signing  the  prescribed  declaration. 


smallest  cases  is  never  less  than  20/.,  and 
which  ordinarily   amounts  to  a  sum  l>e- 
tween  50L  and   300/.     The  farce  is  fre- 
quently gone  through,  of  seeing  a  bankrupt 
aehver  up,  upon  his  last  examination,  a 
watch  of  Ifttle  value,  or  some  half  dozen  of 
the  silver  coin  of  the  realm  called  shUlings, 
when  he  has  paid  his  accountant  60/.  or  80/. 
for  making  up  his  balance  sheet.    By  the 
usage  of  the  Court,  the  balance  sheet  is  re- 
quired to  be  made  up  ina  certain  form,  so 
complicated  and  artificial  that  not  one  trader 
in  a  hundred  could  manufacture  such  an  in- 
strument of  himself  any  more  than  be  coold 
write  a  regular  epic  poem,  or  a  tragedy  pre- 
serving the    unities.     Without  a  balance 
sheet  in  the  approved  form,  no  bankrupt, 
however  honest  or  poverty-stricken,  is  suf- 
fered to  pass  his  last  examination.    He  is 
therefore  compelled  to  call  in  the  aid  of  an 
accountant,  who  may  or  may  not  be  compe- 
tent, and  who  cooks  up  a  balance  sheet  in 
which  the  trader's  accounts  are  as  often 
concealed  and  mystified  as  elucidated.    We 
regret  to    observe  that    the  gross  cruelty 
and  injustice  of  this  practice,  as  it  affects 
the  banknipt,  and  its  demoralising  effects, 
do  not  seem  to  have  impressed  themselves  on 
the  committee!   What  they  complain  of,  and 
with  good  reason,  is,  that  **  in  a  very  large 
class  of  cases  the  bankrupts'  balance  sheets 
are  concocted  with  the  intention  of  conceal- 
ing fraud  and  misleading  the  creditor/*  and 
they  propose  that  it  should  be  the  duty  of 
the  official  assignee,  who  must  have  posses- 
sion of  the  bankrupt's  books,  to  prepare, 
with  the  assistance  of  the  bankrupt,  this 
most  important  document.     Let  it  be  pre- 
pared b^  any  one  competent  to  perform  the 
duty.      If  prepared  in  the  offices  of  the 
official  assignees,  we  have  no  doubt  it  would 
soon  be  found  that  the  form  now  in  use 
might  be  simplified  without  disadvantage, 
and  the  mischievous  mbckerv  put  an  end  to 
of  obhging  a  bankrupt,  proKssing  to  have 
given  up  everything,  to  expend  a  consi- 
derable sum  in  his  progress  through  the 
Court.  ' 

We  cannot  participate  in  the  anxietr 
which  the  committee  express,  "  that  the 
creditors'  assignees  shoula  have  the  right  to 
select  the  official  assignee  to  act  under  each 
bankruptcy."  The  great  value  of  the 
official  assignee,  as  it  seems  to  us,  is,  thst 
he  stands  independently  between  the  credi- 
tors and  the  bankrupt,  and  therefore,  that 
the  Commissioner  may  rely  upon  his  report 


to  facts  as  that  of  an  unprejudiced  per- 

1.     If  the  assignee  were  'to  be  chosen  hv 

the  creditors'  assignees,  and  paid,  as  he  now 
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is,  by  a  per  oentage,  we  should  soon  see  aa 
unseemly  competition  for  the  appointment, 
aod  the  official  assignee  placed  in  a  position 
which,  at  all  events,  would  subject  him  to 
the  suspicion  of  recommending  himself  to 
the  creditors  by  subserviency.  Far  better 
abolish  the  office  altogether,  than  deprive 
the  holder  of  that  character  for  impartiality 
which  alone  entitles  his  opinion  to  respect 
and  confidence. 

The  proposition  of  the  committee  to  g^ve 
the  Court  authority  to  nominate  the  solicitor, 
in  bankruptcies  constituted  by  the  debtor 
himself,  is  also  open  to  grave  objections. 
It  is  true,  that  as  the  law  now  permits  a 
debtor  to  obtain  a  fiat  without  the  know- 
ledge or  assent  of  any  of  his  creditors,  the 
solicitor  suing  out  the  fiat  and  procuring 
the  Commissioner's  adjudication  is  neces- 
sarily selected  by  the  bankrupt.    At  the 
first  public  meeting,  however,  the  creditors 
choose  their  assignee,  and  he  appoints  the 
solicitor  who  works  the  fiat  to  the  end.     If 
no  creditor  can  be  found  to  take  upon  him 
the  burthen  of  an  assigneeship,  the  solicitor 
suing  out  the  fiat  is  not  displaced ;  but  this 
state  of  things  seldom  or  never  arises,  except 
when  there  is  a  barren  estate.    Creditors 
can  always  be  found  to  accept  the  office  of 
assignee  when  there  are  assets  to  distribute. 
No  doubt  it  is  an  anomaly  and  an  inconve- 
nience, that  the  solicitor  appointed  by  the 
bankrupt  should  in  any  event  have  the 
management  and  direction  of  the  fiat,  but 
there  are  many  modes  of  getting  rid  of  the 
difficulty^   without  investing  those  gentle- 
men, whom  Lord  Lyndhnrst  designated  as 
"  the  irresponsible  Commissioners,"  with  a 
natronage,  the  exercise  of  which  would  be 
looked    upon  with  well-founded  jealousy 
both  by  the  profession  and  the  public.   The 
system,  under  which  a  trader  is  allowed  to 
become  a  bankrupt  upon  his  own  petition, 
has  no  more  remote  origin  than  the  year 
1844,  (7  &  8  Vict.  c.  96,  s.  41).     A  con- 
siderable number  of  penniless  traders  have 
availed  themselves  of  the  facilities  afforded 
by  this  enactment  to  obtain  all  the  benefits 
of  that  proceeding  without  any  of  the  in 
conyeniences  of  passing  through  the  In 
solvent  Court.    It  may  be  well  doubted, 
howeyer^   whether  the  cumbrous  and  ex- 
pensive  machinery  established  in  bankruptcy 
can  ever  be  advantageously  applied  in  cases 
where  there  are  no  assets  to  distribute. 

We  quite  concur  with  the  committee  in 
thinking,  it  would  be  a  most  desirable  im- 
proyement  if  a  greater  number  of  days  in 
the  week  were  devoted  by  the  Commis- 
aton^rs  to  pablic  bosiness*  so  that  the  in- 


convenience and  loss  of  time  now  expe- 
rienced by  creditors  in  consequence  of  the 
number  of  meetings  should  be  prevented. ; 
and  we  agree  vrith  them  that  it  would  be 
expedient  if  returns  were  made  of  the  pro- 
ceedings and  results  of  each  bankruptcy, 
showing  the  amount  of  debts  and  liabihties, 
and  the  assets  collected  and  dirided  in  each 
case.  The  value  of  these  returns  would 
depend,  in  a  great  degree,  upon  their  being 
made  frequently  at  short  intervals. 

The  proposition  also  seems  most  reason- 
able, that  the  Court  of  Bankruptcy  should 
have  the  same  power  as  the  Insolvent 
Debtors*  Court  now  has,  to  order  periodical 
payments  of  the  pay,  half-pay,  and  i)ensions 
of  bankrupts.  Our  apprehension  is,  that 
the  committee  are  not  aware  how  much  the 
power  of  the  Court  for  the  Relief  of  In- 
solvent Debtors  is  restricted  in  this  respect. 
In  point  of  fact  the  Court  has  no  absolute 
authority  to  appropriate  the  half-pay  or  pen- 
sions of  insolvents.  Its  authority  is  only  ex- 
ercised by  ordering  such  portion  of  the  pay 
or  pension  of  the  insolvent  as  the  Court  con- 
siders equitable  to  be  paid  to  the  assignee, 
with  the  consent  in  writing  of  the  head  of 
the  department  to  which  the  officer  belong. 
The  suggestions  of  the  committee  with 
respect  to  the  estates  of  deceased  traders 
when  no  executor  or  administrator  is  ap- 
pointed, as  well  as  that  rekting  to  compo- 
sitions and  other  modes  of  arrangement  with 
creditors,  are  not  necessarily  connected  with 
the  JLaw  of  Bankruptcy  or  Insolvency,  and 
w>H  be  more  conveniently  discussed  on  a 
future  opportunity. 

Independently  of  the  changes  proposed 
by  the  Committee  of  MerchanU  and  Traders 
in  the  administration  of  the  Law  of  Bank- 
ruptcy, it  would  seem  that  the  Lord  Chan- 
oeUor  is  turning  his  attention  to  the  subject. 
In  the  course  of  the  kst  week,  his  Lordship 
framed  an  order,  directing  that  when  a  fiat 
issues  against  a  trader  whose  place  of  busi- 
ness exceeds  40  miles  from  London,  the 
Commissioner  to  whom  the  fiat  is  balloted 
shall  hold  the  meetings  under  such  fiat  in 
or  near  the  place  of  the  trader's  residence* 
instead  of  at  Basinghall  Street.  If  this  ar« 
rangement  could  be  carried  out  without  ad- 
ditional expense,  it  might  be  considered  an 
improvement,  but  as  the  Commissioner  and 
his  staff,  the  registrar,  official  assignee,  ftc* 
could  not  travel  to  Norwich,  or  Southamp- 
ton and  back,  without  some  oonsideFable 
outlay,  which  must  be  pdd  for,  either  out 
of  the  estate  of  the  trader,  or  out  of  the 
consolidated  fund,  we  incline  to  think  that 
any  additional  oonvenienoe  or  advintage  te- 
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sokiiig  ftom  tfa0  amngement  would  be  too 
dearlj  purchased.  The  number  of  fiats  issued 
b^  or  against  traders  in  the  metropolitan 
d^itrict  residing  above  40  miles  from  London 
is  .too  limited,  and  the  assets  realised  upon 
their  estates  too  small,  to  require  such  a 
change,  or  to  render  such  an  expenditure 
expedient.  We  have  some  reason  to  think 
that  this  has  been  represented  to  the  Lord 
Chancellor  by  those  whose  opinions  on  this 
subject,  are  entitled  to  weight,  and  that  the 
oidiNTwill  not  be  carried  into  effect. 


CRIMINAL  LAW  ADMINISTRATION 
AMENDMENT  BILL. 

'  A  BiXiL  has  been  presented  to  the  House 
of  Lords  by  Lord  Campbell,  which  we  pre- 
sume is  intended  to  obviate  the  necessity 
for  an  appeal  in  criminal  cases,  the  right  to 
which  it  is  proposed  to  establish  by  a  bill 
now  pending  in  the  House  of  Commons,  in- 
troduced by  Mr.  Ewart,  and  which  has 
already  been  submitted  to  our  readers.  (See 
ante,  p.  429.)  Lord  Campbell's  bill  is  en- 
titled "An  Act  for  the  further  Amendment 
of  the  Administration  of  the  Criminal  Law,*' 
aild  the  preamble  states,  that  "it  is  expe- 
dient to  provide  a  better  mode  than  that 
now  in  use,  of  deciding  any  difficult  ques- 
tion of  law  which  mav  arise  in  criminal 
trials,  at  the  sessions  of  the  peace  or  in  any 
c<)urt  of  oyer  and  terminer  and  gaol  de- 
livery." The  bill  then  proceeds  to  enact : — 

*'  That  where  any  person  shall  have  been 
convicted  of  any  felony  or  misdemeanor  before 
any  court  of  sessions  of  the  peace,  the  court 
may,  in  its  discretion,  reserve  any  question  of 
lacw  which  shall  have  arisen  on  the  trial  for  the 
consideration  of  the  judges,  or  jud^^  if  only 
one,  of  the  superior  courts  of  conunon  law  at 
Woitmtnster  who  shall  be  in  the  next  commis- 
sion of  oyer  and  terminer  and  gaol  delivery  for 
the  county  or  place  where  such  court  is  holden ; 
and  the  court  thereunon  shall  have  authority  to 
respite  execution  of  tne  judgment  on  such  con- 
viction, or  to  postpone  the  giving  of  judgment 
until  such  ouestion  shall  have  been  considered 
and  decidea;  and  in  either  case  the  court  shall 
remand  the  person  convicted  to  prison  in  the 
meantime,  if  he  was  actually  in  custody  in 
prison  at  the  time  of  trial,  or  if  he  was  pre- 
viously under  recognisance  of  bail,  and  sur- 
rendered to  take  his  trial  in  pursuance  thereof, 
the  court  shall  take  a  reco^izance  of  bail,  with 
one  or  two  sufficient  sureties,  and  in  such  sum 
as  it  shall  think  fit,  conditioned  for  the  person 
convicted  to  appear,  at  such  time  or  times  as 
the  court  shall  direct,  and  reeeive  judgment,  or 
to  render  himself  in  exccation  upon  such  jndg* 
meat,  as  the  case  may  lie." 

•  The  2nd  section-  provides  how  the  ques- 


tions reserved  ore  to  be  certified  to  the 
judges  of  assize.     It  is  as  follows : — 

"  That  the  recorder  or  presiding  justice 
shall,  aUter  the  court  shall  have  reserved  any 
question  of  law,  certify  under  his  hand  the 
question  or  questions  of  law  which  the  couit . 
shall  have  so  reserved,  with  the  special  circuin- 
stances  of  the  case  upon  which  the  same  ahi^ 
have  arisen;  and  the  clerk  of  the  [)ea€e  or  his 
deputy  shall  send  such  certificate,  with  a  trana- 
cript  of  the  record,  certified  under  his  hand, 
annexed  thereunto,  to  the  clerk  of  assise  or  Ub 
deputy,  for  the  purpose  of  being  brought  be- 
fore the  said  judges  or  judge;  and  the  said 
judges  or  judge,  or  one  of  the  said  judges,  ahaU 
have  full  power  and  authority  to  hear  and 
determine  the  said  question  or  questions,  and 
thereupon  to  reverse,  affirm,  or  amend  any 
judgment  which  shall  have  been  given  on  the 
indictment  or  presentment  so  brought  before 
them,  or  to  avoid  such  judgment,  and  enter  a 
verdict  of  not  guilty  instead  of  a  verdict  of 
gi^ty,  or  to  arrest  the  judgment,  or  to  direct 
the  court  of  sessions  of  the  peace  to  give  judg- 
ment, if  no  judgment  shall  have  been  before 
given,  as  the  said  judges  or  judge  shall  be  ad- 
vised thereon,  or  madce  such  other  order  as 
justice  may  require ;  and  the  judgnaent  of  such 
judges  or  judge  upon  siich  question  or  ques- 
tions shall  be  delivered  in  oi>en  court,  after 
hearing  counsel  or  the  pardea,  in  case  the  {iro- 
secutor  or  the  person  convicted  diall' think  it 
fit  that  the  case  should  be  argued;  and  ths 
judgment  so  given,  and  the  diiection,  if  there 
be  any  such,  of  the  judges  or  judge,  as  thecals 
may  be,  shall  be  certified  by  the  clerk  of  assise 
or  his  deputy,  under  his  hand,  to  the  derk  of 
the  peace  or  his  deputy,  who  shall  enter  the 
same  on  the  original  record  in  proper  form ; 
and  a  certificate  of  such  entry,  under  the  hand 
of  the  derk  of  the  peace  or  his  deputy,  in  the 
form,  as  near  as  may  be^  or  to  the  effect  men- 
tioned in  the  schedule  annexed  to  this  act,  with 
the  necessary  alterations  to  adopt  it  to  the  cir- 
cumstances  of  the  case,  shall  be  delivered  or 
transmitted  by  him  to  the  gaoler  in  whose  cus- 
tody the  person  convicted  shall  be ;  and  such 
certificate  shall  be  a  sufficient  warrant  to  such 
gaoler,  and  to  all  other  persons,  for  the  sKecn- 
tion  of  the  judgment  of  the  court  of  seseioos  of 
the  peace,  if  the  judgment  shall  have  been  af« 
firmed ;  and  execution  shall  be  thereupon  exe» 
cuted  on  such  judgment,  or  for  the  dSschar^ 
of  the  person  so  convicted  from  further  impn- 
sonment,  if  the  judgment  shall  be  reversed, 
avoided,  or  arrested,  and  in  that  case  such 
gaoler  shall  forthwith  discharge  him,  and  also 
5ie  court  of  sessions  of  the  peace  shall  vacate 
the  recognisance  of  bail,  if  any,  at  the  not 
session ;  and  if  the  court  of  sessions  of  thi 
peace  shall  be  directed  to  fjive  judgment,  the 
said  court  shall  proceed  in  due  manner  to  ^e 
judgment  at  the  next  session :  Provided,  that 
if  the  said  judges  or  jud|^e  shall  think  fit  th^ 
or  he  may  refer  the  question  or  questions  stated 
for  their  opinion  to  the  justices  and  barons,  si 
hereinalter-mentioned,  in  like  manner  as  if  soch 
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judges  or  judge  had  originally  reserved  the 
same  for  the  opinion  of  the  said  justices  and 
barons :  Provided  also,  that  if,  instead  of  a 
judge  or  judges  of  one  of  the  superior  courts 
of  common  law  at  Westminster,  some  other 
commissioner  or  commissioners  shall  act  under 
the  next  commission  of  oyer  and  terminer  and 
gaol  deliveij  for  the  county  or  place  instead  of 
A  jud^e  or  judges,  it  shall  be  lawful  for  such 
commissioners  or  commissioner  to  act  in  the 
same  way,  to  all  intents  and  purposes,  as  such 
judges  or  judge  of  the  said  superior  courts 
might  have  done  under  and  by  virtue  of  this 
act." 

The    3rd    section  merelj  enacts,    that 

rtions  reserved  by  the  sessions  in  Lon- 
and  Middlesex,  shall  be  certified  to  the 
Central  Criminal  Court  for  the  opinion  of 
the  judges  of  the  superior  court  acting  at 
the  next  session  of  the  Central  Criminal 
Court 

The  4th  section  provides,  to  what  judges 
reserved  questions  of  law  shall  be  submitted, 
ia  places  which  have  sessions  but  have  not 
psually  commissions  directed  to  a  judge  or 
judges  of  the  superior  courts. 

The  5th  section  enacts,  that  afler  convic- 
tio9»  in  cascB  of  treason,  feloayj  or  miade- 
xneanour,  at  any  court  of  oyer  and  tenniner 
or  gaol  dblivery,  tiie  ju^;  at  fais  discretion, 
may  reserve  anv  question  of  law  for  the  con- 
sideration of  tne  justices  of  either  Bench 
and  the  Barons  of  the  Exchequer,  and  may 
respite  execution  or  postpone  judgment 
un^  such  question  has  been  deddecC  <^<1 
may  either  remand  the  aoeused  or  take  bail 
for  his  appearance,  as  the  case  may  require. 

The  6th  seetioB  provides  in  detail  how 
the  reserved  questions  are  to  be  stated  hy 
the  judges^  The  following  is  the  mode 
suggested : — 

**  That  the  judge  or  commissioner  shall 
thereupon  state,  in  a  case  signed  by  him  in  the 
manner  now  usual,  the  question  or  questions 
of  law  which  he  shedl  havs^  reserved,  with  the 
especial  circumstances  upon  which  the  same 
shall  have  arisen,  and  such  case  shall  be  trans- 
mitted by  him  to  the  said  justices  and  barons ; 
and  the  said  justices  and  barons,  or  six  of 


^arrest  the  judgment,  or  order  judgment  to  be 
given  thereon  at  some  other  session  of  oyer 
and  terminer  or  gaol  delivery,  if  no  judgment 
shall  have  been  before  that  time  given,  as  they 
shall  be  advised,  or  make  such  other  order  as 
justice  may  require;  and  the  judgment  or 
iudffments  of  the  said  judges  and  barons  shall 
be  aelivered  in  open  court,  after  hearing  coun- 
sel or  the  parties,  in  case  the  prosecutor  or  the 
person  convicted  shall  think  it  fit  that  the  rase 
shall  be  argued,  in  like  manner  as  the  judg- 
ments of  the  superior  courts  of  common  law  at 
Westminster  are  now  delivered;  and  such 
judgments  and  order,  if  any,  shall  be  certified 
under  the  hand  of  the  presiaing  chief  justice  to 
the  clerk  of  assize  or  his  deputy,  who  shall 
enter  the  same  on  the  original  record  in  proper 
form ;  and  a  certificate  of  such  entry,  under 
the  hand  of  the  clerk  of  assize  or  his  deputy, 
in  the  form,  as  near  as  may  be,  or  to  the  effect 
mentioned  in  the  schedule  annexed  to  this  act, 
with  such  alterations  as  afbreBaid»  shall  be  ds^- 
livered  or  transmitted  by  him  to  the  sheriff  or 
gaoler  ia  whose  csstodv  the  person  convicted 
shall  be ;  and  the  said  certificale  shall  be  a 
sufficient  warrant  to  such  sheriff*  or  gaokr,  and 
all  other  persons,  for  the  execution  of  the 
judgment,  if  such  judgment  shall  have  been 
affirmed;  and  execution  shall  be  thereupon 
executed  upon  such  judgment,  and  for  the  dis- 
chaaq^e  of  the  person  convicted  from  further 
impnsonment,  if  the  judgoient  shsll  be  reversed 
or  arrested,  and  in  that  ease  such  sheriff  or 
gaoler  shall  forthwith  discharge  him,  and  also 
Uie  next  court  of  oyer  and  terminer  and  gaol 
delivery  shall  vacate  the  recognizance  of  bail^ 
if  any ;  and  if  the  court  of  oyer  and  terminer 
and  gaol  dehvery  shall  be  directed  to  give 
judgment,  the  s^d  court  shall  proceed  to  give 
judgment  at  the  next  session :  Provided,  that 
where  any  question  or  questions  reserved  by 
the  court  of  sessions  of  the  peace  shall  be  after- 
wards 'reserved  for  the  opinion  of  the  justices 
and  barons,  as  herein-before  mentioned,  the 
judgment  or  order,  if  any,  shall  be  certified^ 
under  the  hand  of  the  presiding  chief  justice, 
directly  to  the  clerk  of  the  peace  or  his  deputy, 
and  such  proceodings  shall  be  thereupon  had 
as  if  the  case  had  been  adjudicated  upon  by  a 
judge  being  a  commissioner  of  oyer  and  ter* 
miner  and  gaol  delivery/* 

The  subsequent  clauses  merely  provide 

,     V     ^  ^t^.  ^  that  the  case  or  certificate  referred  to  in  the 

them  at  the  least,  of  whom  tl»  ^'^d  Ch«f  ^  ^^^       ^msss,  may  be  sent  hack  for 


Fleas,  and  the  Lord  Chief  Baron  of  the  Court 
of  Exchequer,  or  two  of  such  chiefs  at  least, 
shall  be  part,  being  met  in  the  Exchequer 
Chamber  or  other  convenient  ]Hace,  shall  there- 
upon have  full  power  and  authority  to  hear  and 
finally  determine  the  sdd  question  or  questions, 
and  thereupon  to  renrerse,  affirm,  or  amend  any 
judgment  which  shall  have  been  given  on  the 
mdictment  or  inquisition  on  the  trial  whereof 
such  question  or  questions  have  arisen,  or  to 
avoid  such  judgment,  and  enter  a  verdict  of 
not  guilty  instead  -of  a  verdict  of  guilty,  or  to 


judges ;  that  where  judgment  is  revmed  o& 
writ  of  error,  the  record  may  he  remitted  to 
the  court  below  for  judgment ;  and  declar- 
ing the  forgery  of  the  certificate  or  copy 
already  alluded  to,  with  intent  to  cause  any 
person  to  be  discharged  from  custody,  or 
otherwise  prevent  the  due  course  of  justi<^, 
a  felony. 

Although  this  bill  may,  and  undoubtedly 
would,  be  a  desirable  improvement  on  the 
existing  law;  it  is  very  dmerent  in  prineiplo 


534      Criminal  Law  Admnistration  AmendmmU  BiU.^Tke  Jmmded  PmbUe  Health  BiU. 


and  detail  from  those  bills  whicli  have  given 
the  right  of  appeal  in  criminal  cases.  Bj 
this  bill  the  appeal  in  every  case  is  in  the 
discretion  of  the  court  or  jadge.  If  the 
presiding  jndge  has  no  doubt  on  any  ques- 
tion of  law  which  arises,  although  the  legal 
advisers  of  the  prisoner  may  entertain  the 
greatest  doubts,  the  bill  is  inapplicable.  So 
ukewise,  where  the  law  does  not  suggest 
any  doubt,  but  the  facts  to  which  the  law 
is  to  be  applied  are  doubtful  or  uncertain. 
Lord  Campbell's  bill  is  wholly  inoperative. 
Again,  when  a  doubtful  question  of  law 
arises  depending  on  facts,  the  judge  is  to 
state  the  circumstances  as  they  strike  him, 
without  the  obligation  of  consulting  the 
parties,  or  of  inserting  in  the  case  submitted 
for  the  opinion  of  uie  appellate  tribunal 
any  fact  which  in  his  judgment  may  not  be 
«deemed  material. 

It  is  quite  obvious  that  this  arrange- 
jnent  is  wholly  different  from  a  right  of 
appeal,  and  that  a  multitude  of  cases  might 
oe  suggested,  where  an  appeal  would  be 
essential  to  the  purposes  of  justice,  and 
.where  this  measure  would  be  inoperative. 
Still*  we  readily  concede  that  any  measure 
giving  the  magistrates  at  sessions  the  power 
of  reserving  difficult  questions  of  law  arising 
in  criminal  cases,  for  the  opinion  of  the 
judges,  is  a  decided  improvement. 

THE  AMENDED  PUBLIC  HEALTH 
BIUL 

The  clauses  which  have  been  added  in 
the  committee  on  this  bill  seem  to  meet 
most  of  the  objections  which  have  been 
made  to  this  important  plan  of  sanitary  im- 
provement.  In  particular  a  very  large 
share  of  government  is  preserved  to  the 
local  board : — as  large  as  it  appears  would 
be  consistent  with  due  supervision.  It  will 
be  r^ollected  that  the  objects  are  to  secure 
an  ^  effectual  supply  of  water,  sewerage, 
drainage,  and  pavmg.  The  act  is  to  be  put 
into  operation  after  a  public  inquiry  upon 

Setition  of  hot  less  than  50  inhabitant 
ouseholders,  (s.  8).  And,  except  for  the 
essential  purpose  of  public  or  main  sewerage, 
the  consent  of  the  council  of  corporate  towns 
is  necessary  to  put  the  powers  of  the  act 
into  force,  (s.  10). 

The  town  councils  are  to  be  the  local 

boards,  and  where  parts  of  the  district  are 

not  included  in  the  corporation,  a  selection 

is  to  be  made  from  the  rate-payers,  (s.  12). 

The  following  are  the  new  clauses : — 

Members  elected  for  part  of  a  sewerage  dis- 


trict to  constitute  separate  board  for  other  par« 
poses  of  the  act. 

Local  board  of  health  to  be  appointed,  in 
case  of  a  district  afterwards  becoming  a  corpo- 
rate  borough. 

Committees  may  be  appointed  for  effecting 
certain  objects. 

Officer  of  health  to  be  appointed. 

Maps  to  be  prepared  exhibiting  system  of 
sewerage. 

Power  to  purchase,  &c.  certain  sewers. 

Public  necessaries  to  be  provided. 

Power  to  compel  paving,  &c.  of  private 
streets. 

Width  of  new  streets,  35  feet 

Purchase  of  property  of  existing  waterworki 
companies.    Instructions  to  arbitrators. 

Payment  of  purchase-money  upon  sale  of 
waterworks,  &c. 

Market  price  of  shares  to  be  given  in  ceruun 
cases. 

What  shall  be  a  good  discharge  for  con- 
sideration. 

Waterworks  to  vest  in  local  board. 

Limitation  of  time  for  compulsory  purchase. 
Prerious  agreements  as  to  sale  of  waterworki 
not  to  be  disturbed. 

Proportion  of  private  improvement  nte  may 
be  deaucted  from  rent. 

Redemption  of  special  diatrict  and  prwake 
improvement  rates. 

Composition  for  and  recovery  of  lates  upon 
tenements  under  the  annual  value  of  102.,  &c. 

Power  to  reduce  or  remit  rates  on  account  of 
poverty,  &c. 

Estimates  before  making  rates. 

Notice  of  rate. 

Commissioner  may  make  advances  to  local 
bourds,  5  Vict.  c.  9»  sess.  3. 

Money  may  be  borrowed  at  low  rates  of  m<* 
terest  to  pay  off  securities  bearing  a  hiRker 
rate. 

Power  to  borrow  money  to  pay  off  former 
mortgages. 

Bye-  laws  to  be  printed,  &c. 

Certain  powers  of  trustees,  &c.  under  local 
acts,  to  cease  within  districts  under  this  aet, 
and  local  acta  so  far  as  they  relate  to  so^ 
powers  to  be  repealed.  Power  to  save  and 
adapt  local  acU,  &c.  to  this  act.  Proceedi^ga 
and  liabilities  before  repeal  to  stand.  liabilities 
to  be  satisfied  out  of  property  formerly  liable 
thereto  if  sufficient,  but  if  insufficient,  then  out 
of  general  district  rate.  Application  of  aor* 
plus. 

AH  powers  under  certun  local  acu  may  w 
transferred  to  local  boards.  Power  to  eitend 
certain  local  acta  to  parts  not  already  subject 
thereto. 
Time  within  which  award  must  be  made. 
Compensation  in  case  of  damage  by  local 
board.  , 

Sewers,  &c.  of  commissioners  of  sewera  and 
private  water-courses  not  to  be  used,  &c.  with- 
ont  consent. 

Local  board  may  aUow  osraers  time  for  r»- 
paynwnt  of  expenaei' 
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Ths  divenities'of  opinion  are  so  great, 
that  it  is  too  much  to  expect  unanimity  on 
any  sabject.  There  is  no  trath,  however 
generally  recognised,  bat  has  some  infidel 
opponent ;  there  is  no  historical  event  but 
has  some  doubter  either  of  its  actual  exist- 
ence, or  the  circumstances  attending  it»  or 
the  cause  or  the  motive  which  produced  it. 
Lawyers  in  particular  are  prone  to  question 
eveiything :  their  vocation  is  to  raise  doubts 
and  find  out  defects.  We  must  therefore 
not  be  surprised  that  the  measures  adopted 
for  the  repeal  of  the  certificate  duty  should 
give  rise  to  a  host  of  objections — some  direct 
and  open,  like  one  of  our  correspondents  of 
to-day,  who  opposes  the  measure  in  toto ; 
others  expressing  hesitatingly  a  dislike  to 
the  time  selected,  or  ''hinting  a  fault"  in 
the  mode  of  proceeding.  Some  hold  that 
the  application  is  too  late  for  this  session, 
others  that  it  is  too  soon.  One  says  that 
the  Finance  Minister  should  not  be  hurried, 
another  that  he  is  not  sufiiciently  pressed. 
Some  contend  that  the  proceeding  ought  to 
be  by  a  resolution  of  the  House,  others  by 
a  separate  bill.  One  party  is  for  a  reduction 
only  of  the  tax,  another  for  a  substitution 
of  other  taxes.  But,  doubtless,  the  large 
majority  urge  a  total  repeal. 

It  thus  appears  that  whoever  undertakes 
tlie  business  of  any  proposed  legislation  for 
the  benefit  of  the  lawyers,  will  have  some 
difficulty  in  giving  satisfaction.  But  what- 
ever that  difficulty  may  be,  it  will  not  exceed 
what  has  been  experienced  in  other  profes- 
sions. Thus,  the  medical  men  obtained  a 
parliamentary  reference  of  their  grievances 
to  a  special  committee — ^numerous  witnesses 
were  examined — a  large  blue  book  was  pub- 
lished, and  bills  brought  in,  but  the  ques- 
tions still  remain  unsettled.  "  The  little 
is  not  to  the  swift."  Let  it  not  be  said  that 
the  practitioners  in  the  law  are  unreasonable 
in  asking  the  attention  of  parliament  to 
their  particular  grievances,  nor  too  nicely 
criticise  their  mode  of  seeking  redress. 

Something  has  been  said  regarding  the 
nmnber  of  persons  present  at  the  recent 
general  meeting  of  the  profession.  Three 
piousand  were  invited,  and  three  hundred, 
it  is  asserted,  only  attended.  We  will  not 
quarrel  about  the  number,  whether  three  or 
five  hundred.  But  it  must  not  be  inferred 
that  the  rest  were  indifferent.  Doubtless 
they  relied  that  a  sufficient  number  would 
he  present  to  show  the  feeling  of  ^e  pro- 
fession and  pass  the  requisite  reaolntioiit. 
The  difference  of  opinion  which  took  place 


on  one  of  the  propositions  bearing  on  educa- 
tional improvements,  was  of  no  moment  to 
the  general  question,  and  the  oppositiiHi 

fiven  to  the  resolutions  intended  to  take  the 
usiness  out  of  the  hands  of  the  Council  oi 
the  Incorporated  Law  Society  shows  the 
confidence  reposed  in  that  body  for  its  zeal 
and  discretion. 

We  recollect  that  in  the  early  part  of  the 
session  of  last  year,  a  small  fire  of  petitions 
was  kindled  by  persons  uhac(]^uainted  with 
the  opinions  of  the  profession,  but  tne 
pressure  upon  the  finances  of  the  country 
by  the  partial  famine  of  that  year,  induced 
tne  attorneys  both  in  town  and  country 
generally  to  abstain  from  any  appeal  to 
parliament.  On  the  opening  of  the  present 
session,  when  an  additional  two  per  cent. 
on  incomes  was  proposed,  the  sohcitors  as- 
well  in  the  count^  as  in  town  were  roused 
to  action.  A  deputation  arrived  purposely 
from  the  Manchester  Law  Association,  and 
co-operating  with  the  Incorporated  Society^ 
proceeded  to  the  Chancellor  of  the  Exclie* 
quer,  and  subsequentiy  it  was  agreed  to  pr^ 
pare  a  bill  for  the  repeal  of  the  duty,  in 
order  to  obtain  the  sense  of  the  House  upon 
the  question. 

After  thepe  steps  had  been  taken,  a  con- 
siderable number  of  London  solicitors  in, 
extensive  practice,  (interested  more  for  the 
body  at  large  than  for  themselves,)  deemed 
it  expedient  to  take  the  opinion  of  the  pro- 
fession in  general,  and  the  Council  of  the 
Incorporated  Law  Society,  on  that  sug^ 
gestion,  convened  the  meeting  for  the  22nd. 
March. 

Thus  far  there  seems  to  have  been  no 
time  lost  and  no  undue  haste,  and  it  waa 
strongly  expressed  at  the  meeting  that  the 
practitioners  in  general  were  much  indebted 
to  the  leading  members  for  the  exertions 
made  in  their  behalf. 

The  course  to  be  pursued  is  manifest. 
The  bill  will  be  brought  in  and  printed,  and 
an  opportunity  taken  to  ascertain  the  opinion 
of  the  House  on  the  principle  of  the  tax. 
The  question  cannot  be  brought  on  before. 
Easter.  In  the  meantime  Uie  clauses  of 
the  bill  require  consideration,  and  the 
honourable  member  who  will  bring  it  for- 
ward must  have  an  opportunity  of  consider-' 
ing  the  facts  and  circumstances  connected, 
with  the  tax.  We  hear  that  some  persons, 
willing  to  blame  what  is  not  done  by  them- 
selves, are  impatient  that  the  bill  is  not 
already  on  the  ^table  of  the  House.  They* 
may  rely  it  is  in  eood  hands,  and  no  unne- 
cessary delay  win  take  place. 
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Since  ket  week,  petttioiii  for  tiie  repeal 
of  the  import  have  been  presented  from 
iseveral  additional  places.  Tke  total  num- 
ber of  signatures  is  2>5l84,  indnding  153 
names  appended  to  14  petitiaos  from  inidi- 
TJdtial  solicitors,  exclosrve  of  the  cities  and 
towns  all«ed^  mentioned,  llie  following 
are  the  additional  places  referred  to  t— 

Axminster.  Knaresborough, 

Bury  St.  Edmunds. 

Bromyard. 

BuTiBlem. 

^ackbum. 

Chipping  Camden. 

CrickhoweU. 

Qitheroe. 

Doncaster. 

Flint. 

Halstead. 

Holywell. 

Hexham. 

Ipswich. 


King's  Lynn. 

Ledbury. 

Mtdhnrst. 

Maldon. 

Newcastle  Emlyn. 

Oldham. 

Ottery,  St.  Mary. 

Peterborough. 

Portsea. 

Poole. 

Stow. 

Stratton. 

Worcester. 


In  the  Report  on  PnUic  Petitions  of  23rd 
February,  the  number  of  Petitions  for  the 
Repeal  of  the  Tax  is  stated  to  be  20;  but  it 
was  considerably  more.  The  number  now 
is  upwards  of  160.  From  13  towns  there 
faare  been  two  petitions,  and  from  two 
towns  three  petitions  each.  We  shall  give 
a  complete  list  in  time  for  the  second  stage 
of  the  bill. 

The  following  are  the  names  of  the  mem- 
bers who  presented  petitions,  to  be  added  to 
our  former  hats  t-^ 


Mr.  Broadley. 
Mr.  Buck. 
Sh  £.  Buxton. 
Mr.  Colville. 


Mr.  Hudson. 
Earl  Jermyn. 
Mr.  Oct.  Morgan. 
Mr.  Sheridan. 


We  hare  also  received  the  names  of 
several  other  members  to  whom  applications 
have  been  made  to  support  the  bill  when 
brought  in. 


DEFENCE  OF  THE  CERTIFICATE 
DUTY. 

7b  the  Bikorof  the  Legal  Obeerver. 

ISiRy^-The  repeal  of  this  impost  has  now  be- 
<»me  a  topic  of  professional,  if  not  of  impolitic, 
agitation,  and  the  prominence  which  is  given 
to  it  05  such,  is  one  of  those  characteristic  signs 
of  the  times,  respecting  which  there  are  such 
conflicting  opinions. 

Many  years  bave  elapsed  since  you  com- 
menced the  advocacy  of  the  repeal,  and  opened 
your  columns  to  my  lucubrations  against  it, 
since  which  great  changes  have  not  only  been 
made  in  the  profession,  but  in  my  own  views 
and  feelings  respecting  it ;  but  I  have  not 
changed  my  opinion  respecting  the  certificate 
duty,  although  as  one  of  the  minnows  of  the 
profession  it  falls  heavily  upon  me ;  but  I  do 
not  feel  degraded  by  its  imposition,  and  cannot 


^  ,^ the  discofcry  diat  I  shonld  be 

so,  as  one  of  ^e  most  wonderful  phenomena  of 
modem  times. 

The  impetus  which  has  been  given  to  the 
repeal  will,  it  appears  tome,  be  wh(dly  unovsiU 
ing,  inasmuch  as  the  tax  caurnqt  be  ditpmued 
with,  nor  can  I  help  thinking  but  that  any  at-, 
tempt  to  coerce  the  government  into  a  compli- 
ance by  the  adoption  of  a  vulgar  career  of 
agitation  would  be  incompatible  with  the  cha- 
racter and  forethought  of  a  profession  which 
prides  itself  upon  being  A  1  in  respectability. 

•niat  the  pMie  and  the  prefeuum  have  lea- 
son  to  complain  of  die  continuance  of  the  dn^ 
on  a  lease  for  a  year,  it  is  apprehended,  cannot 
be  disputed ;  wd  had  the  same  extent  of  agita- 
tion been  resorted  to  upon  that  topic  as  is  now 
stirred  up  agsunst  the  Certificate  Duty,  it  might 
have  been  successful,  and  if  so,  a  boon  to  Ml 
woidd  have  been  obtained. 

As  regards  the  origin  of  the  tax  and  the  hn 
justice  of  its  continaance,  but  little  can  be  said 
on  either  score  which  will  not  tiadly  militate 
against  the  political  morality  of  the  present  day 
— suffice  it  to  say,  that  it  has  been  a  profitable 
tax ;  and  that  it  has  been  readily  acimiesced  in. 
is  evident  from  the  increased  Jiuniber  of  the 
profession,  since  the  period  of  its  first  imposi- 
tion. 

That  the  profession  has  shared  in  the  vicis- 
situdes of  the  times,  and  is  now  over^sSocked, 
is  admitted,  but  not  so  much  so  as  to  prevent 
an  iaflox  of  persons  vc^ontarily  oflTering  them- 
selves to  share  m  those  vicissitudes ;  and  al- 
though a  decrease  is  said  to  exist  latterly,  no 
financier  will  ever  give  up  such  a  profitable 
source  of  revenue,  or  one  which  is  so  generally 
approved  of  by  ^e  immense  majority  of  tiba 
non-professional  and  tax*paying  public 

That  the  attomtya  have  8T1I«l  a  great  infio- 
ence  in  the  coontiy,  and  if  tfaev  wero  to  band 
themselves  together  in  certain  districla,  might 
return  their  man,  is  not  disputed — ^but  in  throw- 
ing out  the  suggestion  that  they  should  do  ao, 
has  it  not  been  forgotten  that  in  acting  upon  it, 
they  would  be  arraying  themselves  against  the 
general  public,  and  giving  countenance  to 
theories  and  praettcea  which  had  bctlar  be 
kept  out  of  sight? 

The  existence  of  licensing  duties  mayfimash 
a  specific  argument  for  a  gmersl  remoddhne 
of  the  income  tax,  which,  as  far  as  regards  all 
licences,  is  presumed  to  be  erroneous ;  but  the 
total  repeal  of  only  one  of  those  dudes,  and 
that  the  most  important,  appears  upon  the 
face  of  it  to  be  manifestiy  unrust,  almongh  a 
more  equitable  adjustment  of  &e  whole  of  tiw 
Stamp  Laws  might  doubtless  be  advantageously 
made,  not  only  as  regards  the  revenue  uid  the 
puUic,  but  also  the  profession ;  respectiafc 
whose  leal  practical  operations,  with  all  humili^ 
be  it  written,  the  leviathans  who  lately  assem- 
bled in  the  Hall  of  the  Law  Institution  are  as 
imperfectly  acquainted  as  an  assemblage  of 
titled  lords  and  dames  with  the  privations  and 
crosses  of  the  poor  tribe  of  shirt-maken. 


I  will  not  trespass  fiirther  on  your  ooln 
being  fally  persuaded  that  the  time  has 
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pnrpoie  of  removing   the  existing 


arrived  when  jplain  truths  may  be  freely  spoken, 
and  I  firreatly  tear  that  it  will  not  do  so  until  it 
is  too  late. 

X.  Y.  Z. 


COUNSELS'  CLERKS^  FEES. 

Some  doubts  having  existed  .whether  the 
practice  which  prevails  in  the  Courts  of  Queen's 
Bench  and  Exchequer,  is  also  adopted  in  the 
Common  Pleas,  relating  to  the  amount  of  allow- 
ance of  Counsels'  Clerks'  Fees,  application 
was  recently  made  to  the  Masters  of  the  Court 
by  the  Council  of  the  Incorporated  Law  So- 
ciety, to  ascertain  the  scale  of  allowance  there 
adopted ;  and  the  Council  have  been  informed, 
that  the  Masters  of  the  Court  of  Common  Pleas 
had  determined  to  conform  to  the  practice  of 
the  other  Courts,  and  to  allow  upon  the  scale 
set  forth  in  the  Book  of  Rules  and  Orders, 
published  by  the  Law  Society,  at  p.  80  of  such 
book,  viz.  :— 
On  briefs,  cases,  ^c.  : 
Upon  a  fee  of  £    *.  rf. 

1  guinea  and  under   5  guineas     0    2    6 
5  —  10      —         0    6    0 

10  —  20       —  0  10    0 

10  —  30      —  0  15     0 

30  —  50       —  1     0     0 

On  50  -  -  -  -150 

And  above  50  guineas,  the  Taxing  Officer  is 
to  use  his  discretion* 
On  consultations: 
Senior  clerks       -        -        -        -  0    7    6 
But  if  the  room  is  paid  by  the 

party,  the  clerk's  fee  is  -  -  0  5  0 
Junior  clerk  -  -  -  -  0  5  0 
On  general  retainer  -  -  -  0  10  6 
On  common  retainer  -  •  -026 
On  conference     -        -        -        -  0    5    0 

STAMPS    ON   TRANSFERS    OF 
MORTGAGE. 

Thb  attention  of  the  Council  of  the  Incorpo- 
porated  Law  Society  has  recently  been  called  to 
the  decision  of  the  Court  of  Exchequer  in  the 
case  of  Humberstcme  v.  Jones,  (16  Law  Journal, 
Exch.  N.  S.  pt.  2,  293,)  by  which  it  was  de- 
termined  that  a  deed  stamp  is  requisite  on  the 
transfer  of  a  mortgage,  where  any  additional 
curity  or  power  is  inserted  in  the  deed. 

This  decision  being  contrary  to  several  pre- 
vious aathorities,  and  considerable  doubt  and 
inconvenience  being  likely  to  result  therefrom, 
the  Council  directed  application  to  be  made  to 
the  Solicitor  of  Stamps  and  Taxes  to  ascertain 
whether  there  was  any  intention  on  the  part  of 
the  goTcmment  to  revise  the  Stamp  Act,  or 
whether  a  declaratory  act  would  be  sanctioned. 


for   the 
doubts. 

We  understand  that  no  instructions  have 
yet  been  given  to  revise  the  Stamp  Act,  but 
that,  in  consequence  of  the  decimon  in  Humber-' 
stone  V.  Jones,  the  Lords  of  the  Treasury  have 
authorized  the  Board  of  Stamps  to  remit  the 
penalty  on  affixing  an  additional  stamp  in  cases 
included  in  the  principle  of  that  decision ;  and 
a  remedy  for  the  defect  being  thus  provided,  a 
declaratory  act  is  deemed  unnecessary. 

This  information  will  probably  be  acceptable 
to  the  solicitors  in  the  country  who  are  engaged 
in  mortgage  transactions,  and  the  Council  have 
therefore  comitiunicated  the  result  to  the  several 
Provincial  Law  Societies  for  the  use  of  the, 
members  of  the  profeaeton. 

NOTES  OF  THE  WEEK. 

THE   NEW   SOLICITOR-aSNERAL. 

Mr.  John  Rom  illy  was  re-elected  mea* 
her  for  Devonport  on  Monday  last,  the  3rd  in-» 
stant,  without  opposition. 


CLERK 


ABSXaTANT     OF 
LORDS. 


THB    HOV8B    OP 


John  George  Shaw  Lefevre,  Esq.,  was  ap- 
pointed to  this  office  on  the  4th  instant,  in  the 
place  of  Benjamin  Currey,  Esq.,  deceased. 

It  was  reported  that  Sir  David  Dundas,  the 
late  SoUettor-Qeaeral,  bad  been  previmisly  ap- 
pointed and  had  accepted  the  office,  but  there 
seems  to  have  been  some  misunderstanding  on 
the  subject.  There  is  no  mistake  as  to  Mr. 
Lefevre,  for  he  has  been  regularly  gasetted, 
and  doubtless  will  prove  himself  a  very  efficient 
officer. 

8TRGIAL   CONSTABLES  FOR  KSSPtNO  THIS 
PEACE. 

Some  danger  being  apprehended  from  the 
intended  "  Monster  Meeting "  on  Monday 
te  10th  inat.,  followed  by  a  prOOtssion  t6 
the  Houses  of  Partianent  with  the  ehartistiP 
petition,  large  numbers  of  special  constables 
have  been  enrolled  in  most,  if  not  all,  of  the 
metropc^ttan  parishes.  In  our  own  locality^ 
the  Liberty  of  the  RoUs,  several  meetings  havB 
been  held,  and  a  large  proportion  of  the  inha- 
bitants have  promptly  come  forward  to  assist 
in  the  protection  of  prt^rty. 

The  Law  relating  to  Kioto  and  UnkwM  A#- 
sembUes  ^vill  be  foond  in  our  Number  for  18th 
March,  p.  469,  ante,  —•    — 
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RECENT  DECISIONS  IN  THE  SUPERIOR  COURTS, 

XBPOBTBD  BY  BABBI8TBR8  OF  THB  8BVBBAL  COUBTt. 


^<^^^/VM^^^A^^^»»^^^^^^^»%^»^>^<^»^^^^^/MWMMW»>^ 


iBUrU  C0itrt. 

Anon  V.  The  Irish  Great  Western  RaUway. 
Jan.  12, 1848. 

23BD   OBDBB  OF  MAY,   1845. 

It  is  not  necessary  in  limiting  the  time  for 
OHswertng,  on  the  service  of  a  subpcena  out 
of  thejmrisdietion,  wader  the  %3rd  Order  qf 
May,  1845,  to  state  that  the  time  Umited  is 
for  pleading,  answering,  or  denmrring,  not 
demurring  tdone. 

In  this  case  some  of  the  defendants  resided 
in  Ireland,  and  application  was  made  to  serve 
them  with  a  subpoena  under  the  23rd  Order  of 
May,  1845.  The  court  having  limited  six  weeks 
•s  the  time  within  which  the  defendants  were  to 
answer,  a  question  was  raised  as  to  the  wording 
of  the  order,  whether  it  ought  to  provide,  as  the 
old  orders  for  time  to  answer  used  to  do,  that 
the  defendants  should  have  six  weeks  within 
which  to  plead,  answer,  or  demur,  not  de- 
nwrring  alone,  or  whether  this  latter  Umitation 
was  unnecessary. 

Mr.  Kindersley,  Mr.  Anderson,  and  Mr. 
TVimer,  appeared  for  the  different  parties. 

l»rd  Ijongdale  expressed  his  opinion  that 
the  10th  section  of  the  6th  Order  of  May, 
184^,  sufficiently  showed  tbat  a  defendant  de- 
murring alone  must  do  so  within  12  davs  after 
appearance,  and  therefore,  that  the  words  sug- 
gested were  not  necessary. 

9icr«C6nianar  of  tftigbnOr. 
Foster  v.  Maegregor.    Feb.  25, 1848. 

INFANT. — GUABDIAN. — MABBIKD  WOMAN. 

A  feme  sole  being  a  guardian  and  trustee  of  a 
fund  in  court  for  two  infants  subsequently 
married;  held,  that  the  dioidends  of  the 
fund  might  be  paid  to  her  on  her  sole  re- 
ceipt, the  husband  oioing  an  undertaking 
that  the  money  should  be  properly  applM 
for  the  benefit  of  the  infants, 

Undbb  the  will  of  Mr.  Foster  two  parties, 
infants,  were  entitled  to  one-sixth  each  of  a 
8um  of  2,000L :  being  infants,  the  money  had 
been  paid  into  conrt,  and  l^  an  order  the  divi- 
dends were  directed  to  be  paid  to  their  mother 
for  their  maintenance  ana  education.  Their 
mother  had  lately  married  a  person  of  the  name 
of  King,  and 

Mr.  Heathfield  now  presented  a  petition  that 
the  dividends  might  be  paid  to  Mrs.  King  on 
her  sole  receipt.  There  was  an  affidavit  of  the 
marriage  in  support  of  the  petition,  and  . 

The  VicC'Ckancellor  said,  he  would  make 
the  order,  upon  Mr.  King  giving  an  undertak- 
ing that  the  money  should  be  properly  apfdied 
for  the  benefit  of  the  infanta. 


flats ii'f  IBcBCt* 

(Before  the  Four  Judges.) 

The  Queen  v.  Phillips  and  another.    Sittings 

in  BaAc  after  Hilary  Term,  1848. 

RATKABILITY  OP  LITERARY  AND  SCIENTIFIC 
INSTITUTIONS  UNDER  THE  6  &  7  VICT.  C.  36. 

By  Stat.  6^7  Vict,  c,  36,  {an  act  to  exempt 
from  rateabiUty  land  and  buildings  occu-- 
pied  by  literary  or  scienlific  socieiies,)  the 
purpose  of  the  society,  the  contributions,  the 
absence  of  profits,  the  law  of  such  society 
against  dividends,  and  the  certificate  qf  the 
barrister^  are  conditions  in  equal  degree  to 
the  right  of  etemption,  and  the  claim  of 
right  may  be  defeated  on  the  default  of  any 
one  of  the  conditions,  and  the  presence  of 
one  raises  no  presumption  agatnst  the  afr- 
sence  of  any  or  either  of  the  others, 
A  society,  in  order  to  cUnm  exemption  under 
this  act,  must  have  a  law  prohibiting  any 
division  of  profits  among  its  members. 
The  certificate  of  a    barrister    unappealed 
against  is  only  a  condition  precedent  to  the 
claim  of  exemption,  and  not    conclusive 
proqf  of  (he  right. 
A  CERTIFICATE,  dated  the  9th  of  Xovember, 
1843,  was  granted  pursuant  to  thesUtute  6  &  7 
Vict.  c.  36,  stating  that  certain  premises  in  thi; 
occupation  of  a  society  called  the  Birmiogham 
News  Room  Society  were  not  liable  to  be  rated 
to  the  relief  of  the  poor.    The  rules  of  the  so- 
ciety and  certificate  were  duly  enrolled  at  the 
quarter  sessions  on  the  6th  January,  1844,  and 
exemption  from  rates  claimed  on  the  8th  of 
February  following.    No  apneal  was  entered 
against  the  certificate  undo:  the  sixth  section  of 
the  act.  Three  separate  rates  were  subsequently 
made  for  the  refidf  of  the  poor,  each  of  which  in- 
cluded the  premises  specified  in  the  ceruficate. 
There  was  not  anv  appeal  against  these  rates, 
and  the  amount  claimed  being  unpaid,  applica- 
tion was  made  tp  two  justices  .to  grant  disdvss 
warrants,  which  they  refused  to  do.    A  writ  of 
mandamus  issued,  to  vduch  the  magistrafies 
made  a  return  setting  out  the  facts  of  the  case. 
The  pleas  were,— i;  That  at  the  time  of  mak- 
ing ana  allowing  the  said  rates  the  said  society 
was  not  a  society  instituted  for  purposes  oi 
science  or.  literature  exclusively.   .  S.  Tbat  at 
the  said  time  when,  &c.,  the  said  society  was 
not  supported  by  annual  voluntary  contribo- 
tions.    3.  That  at  the  said  time  when»  &c.,  the 
said  society  was  not  one  which  by  its  laws 
might  not  make  any  dividend,  gift,  mvision,  or 
bonus  in  mpnev  unto  or  between  any  of  its 
members.    At  tue  trial  before  Tmdal,  C.  J.,  at 
the  Lent  Assizes,   1846,    for  the  county  of 
Warwick,  a  verdict  was  .found  for  the  Ciowb, 
sobiect  to  s  case. 

Tbe  society  occupy  a  news  room,  wbsv 
many  of  the  periodic^  p\iblicatk>ns  and  qmI 
newspapers  of  the  day  are  taken  in  for  tot 
perusal  of  thaaubsctibtfa.    It  is  aaifiported  bf 
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the  annual  mibacriptiona  of  the  memben  at  the 
rate  of  two  guineas  each.  There  was  no  poeitire 
rule  of  the  society  prohibiting  the  division  of 
any  dividend  among  its  members.  No  surplus 
of  receipts  over  expenditure  has  ever  arisen, 
but  the  total  receipts  are  exhausted  by  the  ex- 
panses of  the  establishment. 

The  defendants  contended,  that  under  the 
statute  the  certificate  of  the  barrister  unap- 
pealed  against  was  conclusive  evidence  that  the 
society  was  entitled  to  exemption  from  the  pay- 
ment of  rates.  The  prosecutors  contended  that 
the  certificate  was  not  condnsive,  and  that  the 
claim  of  exemption  ought  to  have  been  raised 
by  appeal  against  the  rates.  If  the  court  shall 
be  of  opinion  that  the  defendants  have  esta- 
blished the  claim  of  the  s?  id  society  to  be  ex- 
empted from  the  payment  of  rates,  the  verdict 
found  for  the  Crown  is,  in  that  case,  to  be  set 
aaide  on  all  such  of  the  issues  as  the  court  shall 
think  fit,  and  a  verdict  entered  on  such  issue 
or  issues  for  the  defendants;  otherwise  the 
verdict  found  for  the  Crown  to  stand. 

Mr.  Miller,  for  the  Crown.  The  statute  6  & 
7  Vict.  c.  36,  enacts,  that  any  society  instituted 
for  purposes  of  science,  literature,  or  the  fine 
arts  exdusivelv,  may  be  exempted  from  rate- 
ability,  proviaed  such  society  shall  be  sup- 
ported wholly  or  in  part  by  annual  voluntary 
contributions,  and  shall  not,  and  by  its  laws 
may  not,  make  any  dividend,  gift,  division,  or 
bonus  in  money  unto  or  between  any  of  its 
members,  and  provided  also,  that  such  society 
shall  obtain  the  certificate  of  the  barrister  as 
specified  by  the  act  These  are  separate  con- 
ditions, and  must  all  be  complied  with  before 
any  society  can  claim  exemption.  The  nature 
and  object  of  the  society  is  not  such  as  was 
contemplated  by  the  statute.  Regina  v. 
Poeoek,^  Retina  v.  Jone$y  llie  certificate  of 
the  banister  is  not  conclusive,  it  only  forms 
one  of  the  conditions  specified  by  the  act.  In 
Weish  V.  Nath,'^  an  ordier  of  magistrates,  con- 
firmed on  appeal,  was  disputed  in  ui  action  of 
trespass.  In  order  to  show  exemption  the  so- 
ciety should  have  appealed  against  the  rate. 
MarskaH  v.  FUman.^ 

Mr.  Mellar,  contri.  The  barrister  is  to  make 
tbe  inquiry  whether  the  society  is  Entitled  to 
Che  benefit  of  the  act,  and  if  he  finds  that  it  is, 
the  general  rule  of  law  recognised  in  Aldridge 
T.  Haines*  applies,  that,  if  the  barrister  acted 
within  the  scope  of  his  authority,  the  certificate 
is  conclusive  as  to  the  truth  of  tbe  facts  so 
aM^ertained.  In  R^gina  v.  Bolion^  and  Mould  v. 
WiSlamM,t  the  court  held  that  where  a  person 
haa  jurisdiction  to  enter  upon  an  inquirjr,  they 
ifill  not  incjuhne  whether  his  conclusions  in  the 
coarse  of  it  are  true  or  £dse.  In  Regina  v. 
Hieklmg^  an  order  of  justices  under  the  High- 
way Act  was  held  to  be  conclusive  as  to  the 
^etf  found,  and  that  the^  could  not  be  dis- 
pated  on  an  indictment  for  non-repair.  The 
oonctitntion  of  this    society   shows  that  no 


•  3  New  Sess.  Cas.  372.  *  Id.  389. 
c  8  East,  394.  '  9  Bing.  595. 
«  2  Bar.  Is  Adol.  306.       '  1  Q.  a  1L66. 

#  5  a  B. R.  469.  ^7  0.  B.  1L880. 


division  of  profits  can  take  place.  [Lord  Doi- 
man,  C.  J.  There  is  nothing  to  show  that  it  is 
impossible  that  there  should  be  any  divison  of 
profits  among  its  members.] 

Mr.  MiUer  waa  heard  in  reply. 

Car.  ad.  mdt, 

Mr.  Justice  Coleridge  now  delivered  the 
judgment  of  the  court.*  At  the  time  this 
case  was  argued  the  court  intimated  an  opinion 
that,  upon  the  facts,  without  the  certificate, 
the  society  did  not  appear  to  be  instituted 
for  the  purpose  of  science  or  literature  ex- 
clusively, nor  to  be  sup[)orted  in  part  by 
annual  voluntary  contributions,  nor  to  be  a 
society  that  might  not  by  its  laws  make  any 
dividend  or  profit.  The  case  for  the  society 
was  then  rested  on  the  effect  of  the  certi- 
ficate of  the  barrister,  which  was  contended  to 
be  conclusive,  either  as  the  decision  of  a  tri- 
bunal or  commissioner  having  jurisdiction  over 
the  Question,  or  as  a  decision  made  conclusive' 
by  tne  statute.  Upon  examining  the  statute, 
the  certificate  appears  to  us  to  be  made  a  condi- 
tion precedent  to  the  claim  of  exemption,  but  not 
to  afford  conclusive  proof  of  the  right.  The  first 
section  exempts  from  rateability  persons  occu- 
pying a  building  for  the  purpose  of  science,' 
literature;  or  the  fine  arU  exclusively,  provided 
it  shall  be  supported  wholly  or  in  part  by  an- 
nual voluntary  contributions,  and  shall  not, 
and  by  its  laws  may  not>  make  dividends 
among  its  members,  and  provided  such  so- 
ciety shall  obtain  the  certificate  of  a  barrister. 
The  purpose  of  the  society,  the  contributions, 
the  absence  of  profits,'the  law  against  dividends, 
and  the  certificate  are  condiriohs  in  equal  depee 
to  the  right  of  exemption.  Under  this  secUon, 
the  claim  of  right  ot  exemption  may  be  defeated 
on  the  default  of  any  one  of  these  conditions, 
and  the  presence  of  one  raises  no  presumption 
against  the  absence  of  any  or  either  of  the 
others.  As  the  making  a  dividend  at  any  time 
would  defeat  the  riffht  of  exemption  which  had 
existed,  it  is  absurd  to  suppose  that  a  past  cer- 
tificate could  be  treated  as  conclusive  proof 
that  a  future  dividend  should  not  exist.  Nor 
is  the  certificate  rendered  conclusive  by  the 
sixth  section,  which  gives  an  appeal  from  the 
decision  of  the  barrister  granting  it  to  any  p^- 
son  assessed  to  the  rate,  and  giving  notice  of 
the  grounds  of  appeal,  and  empowers  the  court 
to  apnul  the  certificate,  and  makes  the  deter- 
mination of  the  court  upon  those  points^  bind- 
ing and  conclusive  upon  all  parties  to  all  intents 
and  purposed  whatsoever. 

In  the  first  plate,  there  has  been  no  appeal 
against  this  certificate,  and  the  section  does  not 
apply.  Moreover,  in  the  case  of  appeal,  the' 
inquiry  is  confined  to  the  grotind  stated  in  the' 
notice  of  appeal,  and  the  -decision  is  corifined  to 
the  annulling  or  not  on  those  grounds.  If  it 
is  annulled,  that  is  conclusive ;  if  not,  the  cer- 
tificate remains  as  valid  as  before  the  appeal.' 
The  ill  consequences  of  holding  that  a  certifi- 
cate which  has  lidt  been  annulled  On  appeal, 

'  This  case  was  argnsd  Xov.  10th,  1847>  be- 
fore Lord  Deimmn,  C.  J.»  Colmiilge,  fVigkiman, 
and  Erk,  J'i. 
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when  one  ground  of  objection  only  bat  been 
tid^en  by  an  appellant,  should  therefore  be  con- 
dusive  proof  of  the  right  of  exemption  for  all 
time,  against  all  persons,  and  notwithstanding 
other  objections,  make  it  improbable  that  par- 
liament intended  to  give  it  that  effect.  The 
words  do  not  express  such  an  intention,  and 
the  determination  by  the  sessions  that  a  certifi- 
cate shall  not  be  annulled  on  account  of  the 
alleged  objections  may  be  conclusive  as  to 
them,  and  the  certificate  may  fulfil  the  con- 
ditions required,  so  far  as  they  are  declared  un- 
touched by  the  grounds  of  appeal,  without 
having  the  efifect  of  either  fulfilling  the  other 
conditions,  or  being  conclusive  in  respect  to 
them. 

The  fifth  section  of  the  act  gives  an  analogous 
S4>p6al  in  case  of  refusal  of  a  certificate  by  the 
barrister,  and  makes  the  final  filing  of  the  rules 
of  the  society  by  order  of  the  court  of  quarter 
sessions  to  have  the  same  effect  as  if  the  bar- 
rister had  certified*  That  b  the  effect  a  certifi- 
cate has,  if  it  is  not  annulled  on  appeal  under  the 
sixth  section,  but  no  conclusive  effect  is  given  to 
such  judgment  on  appeal.  Therefore,  we  are 
of  opuiion  that  the  claim  of  exemption  is  not 
sustained  by  the  certificate,  nor  by  the  other 
facts  of  the  case,  and  it  follows  the  verdict 
must  be  for  the  Grown  on  all  the  issues. 

Judgment  for  the  Grown. 


Goldsworthy  v.  Strutt.    Jan.  14, 1848. 

lilQUlDATED    DAMA.OKB    Or    PSNALTY. 

'  Where  parties  emenant  that  certain  acts,  from 
the  performance  of  which  uncertain  and  icn- 
equal  damages  may  arise,  shall  not  he  done 
djr  the  one,  or  he  shall  make  payment  to  the 
other  of  I, OOOl,  as  "liquidated  damages, 
and  not  as  a  penalty,**  the  court  will  not 
refect  the  words  ** liquidated  damages*^ 
though  the  actual  damage  sustained  be  but 
trifling, 

Aliter,  where  the  covenant  is  for  the  nonpay- 
ment of  a  sum  eertmn. 

Whether  the  words  "liquidated  damages" 
may  be  rejectedy  is,  however,  a  question  of 
construction  in  aU  cases. 

In  this  case  the  plaintiff  and  the  defendant 
had  been  in  partnership  as  attorneys.  On  the 
19th  January,  1841,  arrangements  were  made 
by  which  the  partnership  was  dissolved,  and 
Strutt  entered  mto  an  agreement  not  to  carry 
on  business  within  50  miles  of  £ly  Place,  or 
iolicit  or  influence  in  any  way  any  of  the  clients 
of  the  co-partnership,  or  to  pay  1,000/.  as 
liquidated  aamages  and  not  as  a  penalty. 

An  action  was  subsequenUv  brought  by  the 
plaintiff  against  the  defendant  mr  a  breach  of  this 
sjgreement,  in  which  the  defendant  pleaded  pay- 
ment into  court  of  50/.  and  no  damages  idtra. 
The  plaintiff  replied,  damages  ultra,  upon  which 
issue  was  joined. 
^  The  cause  subpequently  went  down  to  trials 


when  a  verdict  was  entered  for  the  plaintiff  for 
950/.,  subject  to  a  motion  to  enter  a  verdict  for 
the  defendant,  if  the  court  should  be  of  opimon 
that  the  1,000/.  should,  under  the  circum- 
stances, be  regarded  as  a  penalty. 

The  Attorney-General  now  moved  for  amle 
to  show  cause  why  the  verdict  should  not  be 
entered  for  the  defendant.    Where,  aa  in  tins 
case,  there  may  be  several  breaches  of  die 
agreement,  and  the  injury  resulting  from  some 
of  those  breaches  may  be  very  trifling,  and  fitim 
othfers  very  important,  the  law  will  not  allow 
the  sum  stated  in  such  agreement  to  be  re- 
garded as  liquidated  damages,  even  though  it 
be  expressly  stated  to  be  so  by  the  parties.  The 
words  "  stipulated  damages  "  in  this  caae  mast 
therefore  be  rejected.    Where  there  arc  aeveral 
things  to  be  done,  or  not  to  be  done,  the  parties 
must  stipulate  for  each  separate  act,  and  not  for 
the  whole  collectively.    By  the  construction 
sought  to  be  put  upon  this  agreement,  if  the 
defendant  influences  any  one  client  he  is  habb 
to  the  full  sum  of  1,000/.,  and  so  on  for  every 
client  whom  he  may  influence,  but  he  may 
carry  on  the  business  within  50  miles  for  ever, 
and  it  is  but  one  breach.   [Parke^  B.,  observed, 
that  in  all  cases  it  was  a  question  of  coDstmc- 
tion  upon  the  whole  instrument.]    TTiere  can- 
not be  two  rules  of  construction  for  the  same 
covenant.      [Alderson,  B.    In  some  cases  it 
might  be  an  absurdity  to  assess  the  damages 
according  to  the  literal  construction;  for  in- 
stance, where  a  penalty  is  consequent  upon  the 
nonpayment  of  a  certain  sum  of  money,  to 
pay  a  much  hurger  sum  would  be  absurd ;   but 
when  it  is  not  for  a  specific  payment,  surely 
the  party  must  be  supposed  to  have  estimated 
the  value  of  any  loss  at  the  amount  flnecified.  j 
It  certainly  is  very  necessary  there  should  be 
some  fixed  rule.    [Platt,B.    How  is  tWs  case 
distinguishable  from  Rawlmeon  v.  Clarke,  14 
M.  &  W.  187  ?]     In  that  case  the  peoidty  was 
for  dcnng  a  certain  act;    there  were  varioos 
modes  of  doing  it,  and  the  penalty  was  for 
doing  the  act  either  of  the  different  waya.    He 
cited  KeMle  v.  Farren,  6  Bing.  141 ;   Bays  v. 
Ancell,  5  Bing.  N.  C.  395 ;   Qreen  v.  Pries, 
13  M.  &  W.  701 ;  Beckham  v.  Drake,  8  M.  & 
W.  846  5  Homer  v.  Flintoff,  9  M.  &  W.  681. 
Parke,  B.    In  this  case  if  the  defendant  sets 
up  in  business  within  60  mSes  of  Ely  Flaee,  or 
solicits  or  indiuences  in  any  way  any  of  the 
clients,  then  he  stipulates  that  he  will  pay  m 
any  one  of  those  cases  l,000t,  and  he  is  not 
under  any  circumstances  bound  to  pay  more. 
We  cannot  say  wImA  damage  a  man  "aitaina 
in  any  particular  case,  and  in  order  to  avoid 
any  question  the  parties   are  comneteni  to 
make   any   regulation    they  may   think   fit. 
Hera  the    parties,   I   tiiink,    atipulatod    for 
the  payment  of  die  sum  of  1,000<.  In  any 
of  the  events  mentioned.    Hw  doctrine  that 
the  words  "liquidated  damages"  may  be  re* 
jected  is  not  supported  by  thecaaeof  £mUev. 
Farren  J  there  Lord  Chief  Justice  'nndal.  in 
giving  judgment,  says,—"  It  is  undoubtedly 
difficult  to  suppose  any  words  more  precise  or 
explicit  thaA  those  used  in  the  agreeuMnt;  the 
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same  dedaring,  not  only  affirmatiyelv  that  the 
sum  of  1,000/.  should  be  taken  as  liquidated 
damages,  but  negatively  also  that  it  should  not 
be  considered  as  a  penalty  or  in  the  nature 
thereof.    And  if  the  clause  had  been  limited  to 
breaches  which  were  of  an  uncertain  nature  and 
amount,  we  should  have  thought  it  would  have 
bad  tbe  efiect  of  ascertaining  tne  damages  upon 
an^  such  breach  at  1,000/,"    That  is  exactly 
this  case.     His  lordship  then  goes  on  to  obi- 
serve,— "For  we  see  nothing  illegal  or  un- 
reasonable in  the  parties,  by  theb:  mutual  agree- 
ment settling  the  amount  of  damages,  uncer- 
tain in  their  nature,  at  any  sum  upon  which 
they  may  agree.   In  many  cases  such  an  agree- 
ment hxBB  that  which  is  almost  impossible  to 
be  ascertained,  and  in  all  cases  it  saves  the  ex- 
pense and  trouble  of  bringing  witnesses'to  that 
point.'*     HerethjB  stipulation  for  1,000/.  was 
an  exposition  of  the  mtention  of  the  parties. 
In  Green  v.  Price  I  put  the  same  interpretation 
on  Kemble  v.  Farren.   There  the  argument  pro- 
ceeded upon  the  absurdity  of  paying  1,000/.  for 
the  nonpayment  of  3/.  6«.  8^.    In  this  case, 
although  the  damages  may  be  different  if  the 
business  should  be  interfered  with  at  different 
times,  still  as  the  parties  have  agreed  that  in 
any  of  these  cases  the  1,000/.  should  he  paid,  I 
thmk  they  axe  bound  by  that  amount.    This  is 
in  fact  a  question  of  construction. 

Alderson,  B.  It  is  in  all  cases  a  question  of 
construction  upon  the  whole  of  the  instrument ; 
where  the  damage  is  definite,  and  where  the  sum 
also  is  definite,  if  the  oarties  set  a  much  larger 
sum,  it  is  not  reasonable  that  they  could  have 
intended  it,  as,  in  Kemble  v.  Farren^  it  would  be 
onreasoiiable  to  hold  that  the  parties  really  in- 
tended to  pay  1,000/.  lor  a  breach  by  Uie  non* 
payment  or  3/.  fit.  8c/. ;  and  in  the  case  of  JSeek* 
h<my,  Drake  it  is  not  reasonable  to  suppose 
the  intention  to  have  been  to  pay.  500/.  upon 


fEulinff  to  pay  3/.  3s, ;  in  such  cases  the  damages 
stated  must  be  taken  as  the  extreme  amount ; 
but  if  there  is  an  uncertainty  as  to  the  amount 
of  damages,  where  is  the  absiu-dity  in  the  parties 
fixing  the  sum  for  the  breach  of  either  or  all 
the  covenants  ?  Therefore,  where  the  parties 
say  that  in  the  case  of  a  breach  of  either  they 
fhall  pay  1,000/.,  this  is  not  unreasonable.  The 
damages  may  vary ;  in  some  cases  they  may  be 
great,  and  in  some  small ;  here  in  either  case 
they  agree  as  to  the  amount  of  the  damages^ 
yet  if  found  by  the  verdict  of  a  jury,  the  amount 
would  be  different;  this  the  parties  have  en- 
deavoured to  prevent  by  fixing  the  amount.  If 
the  parties  in  Kemble  v.  Farren  had  expressly 
stated  that  upon  the  breach  of  3/.  6s.  Sd,  the 
penalty  should  be  the  payment  of  1,000/.,  I  am 
not  prepared  to  say  that  would  not  have  been 
binding.  In  RawUnson  v.  Clarke  the  agree- 
ment was,  that  the  defendant  would  not  in  any 
way  carry  on  the  profession  of  a  surgeon  and 
apothecary,  or  either  of  them,  by  residing  or 
visiting  any  patient  within  three  miles  from  his 
then  place  ot  business,  and  that  500/.  was  to 
be  the  amount  of  damages  for  acting  in  either 
capacity  in  either  of  the  ways  mentioned.  There 
the  damages  sustained  were  estimated  by  the 
jury  at  7L  7s.y  and  yet  the  court  held  the^ 
damages  properly  assessed  at  500/.  for  the 
same  reasons  as  were  stated  by  the  court  in 
Green  v.  Price. 

Piatt,  B.  There  is  no  ground  for  altering 
the  distinct  words  of  the  agreement,  llie  in- 
tention of  the  parties  was  clearly,  that  in  the 
event  of  any  of  the  breaches  taking  place,  the 
liquidated  damages  should  be  1,000/.  This 
case  is  not  distinguishable  from  RawHnson  r» 
Clark. 

Polloek,  C.  B.,  agreed  with  the  rest  of  the 
court. 

Role  refined* 
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Vanktuiptts. 
The  pievions  Sections  of  this  Series  of  the 
Digest  in  the  presMt  volume  will  be  finmd  as 
foUow; — 

Registration  of  Voters'  Appeals,  pp»  16,  347. 

Law  o£  Attorneys,  p.  42. 

Law  of  Railways,  pp.  71»  17B. 

Costo,  p.  197. 
Cmrts  of  JBquiiy  .' 
Gonstmction  of  Statutes,  p.  149* 

PrinoipAes  of  Equity,  p^  393. 

Pleadincr*  p.  341. 

Practice,  p.  2^ 

Evidesiee,  p.  999* 
Ctntrts  ef  Ctpmsntm  Law: 

Construction  of  Statutes,  p.  373. 

Grounds  of  Actions  and  rrinciplee,  pp.  396, 
115. 


Pleading,  p.  443.  ] 

Practice,  p.  465. 

Evidence,  p.  487* 
House  qf  Lords : 

Appods,  p.  507. 
CrimituU  Law,  523. 

ACT  or  BANKRUPTCY. 

^o/fce.— Notice  that  a  trader  has  filed  a  de« 
claration  of  insolvency  is  notice  of  an  act  of 
hankruptcv  at  that  moment,  if  a  fiat  afterwards 
issues  witciin  two  months,  ^rseii  and  others 
V.  Lawrie  and  others,  35  L.  0. 121. 

ADJUDICATION. 

Comstruetion of  6^^  Viet,  c.  122.-*The five 
days  allowed  in  the  stat.  5  &  6  Vict,  c  122,  s. 
23,  for  disputing  an  adjudication,  are  to  be  cal* 
culated  exclusive  of  Sunday,  even  if  Sunday 
should  not  be  the  last  of  such  five  days.  tCs 
Braes  aad  Mernson,  35  U  0. 109. 
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AFPTDAVIT. 

1.  An  affidavit,  swom^but  not  signed,  was 
allowed  to  be  taken  off  the  file,  for  the  purpose 
of  beinfi;  signed,  upon  an  undertaking  that  it 
should  be  refiled,  after  being  signed,  without 
any  alteration.  Exparte  Norton  re  Robinson, 
34  L.  0. 280. 

2.  Title  qf  the  Courf.— Affidavits  by  country' 
creditors  to  support  proofs  of  debts,  must  be 
entitled  "  In  the  Court  of  Bankruptcy  in  Lon- 
don.'' If  the  words  '*  in  London  "  be  omitted 
the  affidavits  will  be  rejected,  Exparte  Hyams, 
34  L.  O.  548. 

3.  Execution  qfbond. — A  Commissioner  will 
not  approve  of  a  bond  given  under  the  stat.  I  & 
2  Vict.  c.  1 10,  s.  8,  unless  the  trader-debtor,  at 
the  time  the  bond  is  submitted  for  approval, 
produces  an  affidavit  of  execution  by  the 
sureties.  Lancaster  and  Preston  Fire  and  Life 
Insurance  Company  v.  Davis,  35  L.  O.  177 

See  Trader  Debtor^s  Summons,  2. 

ANNULLING   FIAT. 

See  Petitioning  Creditor, 

APPBBNTICB. 

Allowance  for  fee,^Held,  That  the  6  Geo.  4, 
c.  16,  8. 49,  which  authorises  a  Commissioner 
to  order  a  sum  to  be  paid  out  of  a  bankrupt's 
estate,  on  behalf  of  an  apprentice,  only  applies 
when  the  fiat  operates  as  a  discharge  of  the 
indentures  of  apprenticeship. 

Semble,  That  when  a  fiat,  issues  against  a 
jewel-case  maker,  who  also  carries  on  the  busi- 
ness of  an  architect,  the  fiat  does  not  discharge 
the  indenture  of  an  apprentice  to  the  business 
of  an  architect.  In  re  Hamnum,  Exparte  Dam' 
«on,  35  L.  0.464. 

ABRB8T. 

Surrender  in  discharge  of  bait — A  party  who, 
under  the  8th  section  of  statute  1  &  2  Vict.  c. 
110,  executes  a  bond,  and  has  a  verdict  given 
against  him,  and  who 'afterwards  has  a  fiat 
issued  against  him,  to  which  he  surrenders 
and  then  renders  in  discharge  bf  his  bail  in  the 
bond,  is  not  entitled  to  his  discharge  under  the 
.  23rd  section  of  the  statute  5  &  6  Victoria, 
c.  122.  Exparte  Oldaksr,  re  Oldaker,  35  L.  O. 
604. 

AS8BT8,  MARSHALLING. 


See  Mortgage. 


See  Arrest, 


BAIL. 


BBNBPIT  SOCIBTY. 

Proof  qf  debt. — ^To  entitle  a  friendly  society 
to  the  advantages  conferred  by  the  act  4  &  5 
W.  4,  c.  40,  m  proving  against  a  bankrupt's 
estate,  it  must  appear  that  the  bankrupt  became 
indebted  to  the  society  bv  virtue  of  some  office 
or  employment. '  In  re  Brodie  and  Brodie,  35 
L.  O.  373. 

BILL  TRANSACTIONS. 

A  bankrupt  who  has  carried  on  an  extensive 
business  by  discounting  bills  and  accommo- 


dation bills,  cannot  be  considered  to  have  con- 
ducted  himself  properly  as  a  trader,  and  is  not 
entitled  to  his  certificate  immediately.    Is  re 

Itttficey,  35  L.  O.  220. 

See  Proof  qf  Debt,  1. 

BOND. 

14-2  Viet.e,  110.— ACommisnonertovbom 
a  bond  is  submitted  under  the  1  &  2  Vict  c. 
110,  will  not  enter  into  an  investigation  u  to 
the  nature  or  validity  of  the  debt 

When  the  sum  sworn  to  exceeds  2,O0OL,the 
bond  should  be  for  1 ,000/.  beyond  the  torn 
sworn  to,  but  a  bond  in  a  smaller  amoant  mxf 
be  entered  into  with  the  consent  of  the  debtor. 
In  re  Brodie,  Exparte  King,  35  L.  0.  4U. 

And  see  Affidavit,  Zj  Trader  Debtors  Sm- 
mons,  1. 

CBRTIPICATB. 

The  Court  will  not  enterUin  a  bankrapCs  ap- 
plication for  his  certificate,  when  no  trade  u- 
signee  has  been  appointed.  In  re  Pkil^,  35 
L.  O.  506. 

CONTIKOBNCT. 

See  Proqfof  Debt,  2. 

COSTS* 

See  Official  Assignee, 

GOV  BN  ANT. 

See  lAen, 

BXAMINATION. 

Committal  for  unsatisfactorily  answemg.-k 
bankrupt  will  not  be  allowed  to  be  broigbt  up 
for  re-examination,  except  at  his  own  expense, 
i^r  having  been  twice  examined  and  com- 
mitted for  unsatisfactory  answers,  when  there 
are  grounds  for  expecting  a  satisfactory  ezaxni« 
nation.    Be  Rothery,  35  L.  O.  63. 

FRAUD. 

See  lAen,  1. 

INSPBCTION   OF   BOOKS. 

The  Court  will  not  permit  the  soUcitor  for  a 
creditor,  who  has  not  proved  his  debt,  to  in- 
spect the  bankrupt's  books,  unless  it  be  dcany 
for  the  benefit  or  the  estate.  In  re  Gryllt  m 
others,  35  L.  O.  332. 

'     L1BN. 

1.  Fraudulent  removal  of  goods.--k  banl^ 
rupt  who  had  given  a  lien  on  certain  goodi^ 
fraud  obtained  possession  of  them,  and  rendered 
them  undistinguishable  by  mixing  them  with 
other  goods  of  the  same  sort,  but  the  Court  girc 
effect  to  the  lien  to  the  extent  of  the  goods  or 
their  value.  Exparte  Bell,  w  re  TmsfeR  etd 
Cash,  35  L.  O.  98. 

2.  Covenant,  satisfaction  «/.— A  hmtaupt 
having  covenanted  to  buy  a  hoBse  and  e^ 
the  same  to  certain  uses  on  his  marriage,  or  to 
invest  a  sum  to  efifeet  spch  a  purchase,  did  not 
either  buy  the  house  or  make  the  investmeat 
within  the  time  limited.  He  afterwards  boujtt 
a  house  for  a  larger  sum,  and  tiien  mortfr"^ 
that  and  other  property  whidi  had  been  <»• 
vised  to  him,  and  became  bankrupt  Tw 
mortgage  money  came  intoUie  ^"™*  j^ 
assignees :  Held,  that  the  money  eofensnted  to 
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be  laid  out  formed  a  lien  on  that  mortgage 
money*  and  was  to  be  satisfied  out  of  so  much 
of  the  same  as  represented  the  house  bought 
by  the  covenantor,  and  that  the  remainder*  if 
any*  was  to  be  a  charge  on  the  equity  of  re- 
demption of  the  property  devised  to  him.  J&r- 
parte  Pooie,  in  re  Symes,  35  L.  CK  368. 

MARSHALLING  A88KT8. 

See  Mortgage. 

MORTOAGS. 

Sioek'in'trade,  —  Distress  for  rent.  —  Mar^ 
shallina, — A  trader  had  mortgaged  his  stock- 
in-trade  and  goods;  he  retained  possession 
and  added  to  his  stock.  The  Landlord  dis- 
trained for  rent,  and  sold  part  of  the  goods, 
and  then  the  trader  became  banlcriipt :  Held, 
that  the  mortgagee  was  only  entitled  to  the  re- 
xnaining  furniture  and  stock  that  existed  at  the 
time  of  the  mortgage:  He/c/,.also,  that  the 
mortgagee  had  a  right,  as  against  t)ie  assignees, 
to  the  benefit  of  the  doctrine  of  marshalling* 
Xxparte  Stephenson,  in  re  Stephenson,  35 
L.  O.  326. 

NOTICB. 

See  Act  of  Bankrvptey:  Trader  JMtor^s 

OFFICIAL  A88IGNXE. 

Omttfton. — Coffo.— A  proof  of  a  debt  having 
'  been  made  and  a  dividend  declared,  but  the 
name  of  the  creditor  having  been  omitted  in  the 
dividend  list,  whereby  tiie  whole  estate  had 
been  divided  among  the  other  creditors,  the 
oflicial  assignee  was  held  to  be  personally  an- 
awerable  for  the  amount  of  the  proof  to  which 
the  creditor  would  have  been  entitled  had  his 
name  been  included  in  the  list,  and  for  the 
co8ta«  Exparte  Halt,  in  re  Carey,  34  L.  O. 
599. 

PXTITION. 

See  Service  ofPetiHon. 

PXTITIONINO  CRBDITOR. 

AtmuUing  fiat, — Petitioning  creditor  out  of 
the  jurisdiction. — Where  the  petitioning  cre- 
ditor's debt  is  not  proved,  and  he  resides  out 
of  the  jurisdiction*  and  the  solicitor  to  the  fiat 
declines  to  appear  for  them  in  an  action*  the 
fiat  will  be  annulled  with  costs.  Exparte 
fViffktman  and  Collier,  In  re  fVigMtman  and 
CdUser,  35  L.  O.  344. 

PROOF  OF  DEBT. 

1.  Security  by  drawer  of  bilk^Whett  the 
drawer  of  a  bill  deposits  security  with  a  party 
discounting,  and  the  acceptor  becomes  a  bank- 
rupt, the  holder  may  prove  against  the  estate 
of  the  bankrupt  acceptor  without  giving  up  the 
security  deposited  by  the  drawer.  In  re  Willis, 
35  la.  O.  267. 

i2.  PetyabU  ispon  eotUinpeney.  ^^  Heldn  by 
ConuntMiMiers  Kvaoi  and  Shepherd*  (Fane 
dissemiitnte,)  that  when  the  batikrupts  gave  an 
indemnitv  bond,  but  no  default  had  taken  place, 
and  no  <tebt  was  in  fact  due  at  the  date  of  the 
'SmV,  there  was  no  contingent  debt  proveable 
witbinthemeaningofthestat.  6Geo.  4,c  16, 


a.  56.  Exparte  Meyer,  In  re  Meyer  and  Brown* 
smith,  Z5  L.  O.  441. 

3.  Surety, — Payment  after  fiat.-^Tht  debt 
of  a  surety  subsisting  when  the  fiat  issued,  but 
paid  subsequently,  is  proveable  against  the 
estate  of  a  bankrupt  principal,  under  the  6  Geo. 
4,  c.  16,  s.  52'.  In  re  Bridgland,  Exparte 
Metxler,  35  L.  O.  523. 

See  Benefit  Society. 

RAILWAY   ACT. 

The  purchase  money  of  an  estate  tkken  by  a 
railway  company  (the  estate  tail  in  whieh  was' 
subsequently  barred)  was  ordered  to  be  paid 
out  of  Court  to  the  person  formerly,  tenant  in 
tail,  but  no  costs  were  given  as  against  the 
company.  Exparte  Thoroton,  in  the  matter  of 
the  Midland  Railway  Company,  35  L.  O.  343 « 

RENT. 

See  Mortgage.  ... 

RBVISW,   COURT  OF. 

Orders  made  by  the  Court  of  review  previous 
to  its  aboUtion,  are  not  by  the  statute  10  &  11 
Vict.  c.  102,  prevented  mm  being  executed. 
Esparte  Norton,  re  Robinson,  35  L.  O.  344. 

8RRVICB   OF  PSTITION. 

A  petition  by  some  of  the  directors  of  a  rail- 
way company,  and  which  was  served  on  the 
petitioning  creditor  and  official  assignee,  seek- 
mg  to  annul  a  fiat  issued  against  the  company 
after  its  dissolution  under  the  pipvisions  of  thA 
act  9  &  10  Vic^.  c.  28,  was  ordered  to  stand 
over,  that  service  of  it  might  be  made  on  others 
of  the  directors  who  did  not  coincfdein  the  vieiiF 
of  the  petitioners:  Exparte  Morrison,  in  re 
the  London  and  Birmingham  Extension  Rail* 
way  Company,  35.  L.  O.  i54. 

8URXTY. 

SeeiVo^qfI>e&/,  3/  Trader  Debtor* s  Sum- 
mons, 3. 

TBADB^  DSBTOR'S   SUMMONfl. 

1 .  Sufficiency  of  notice.  -^  S^eiency  of  bond, 
—A  notice  accompanying  affidavits  of  suffi- 
ciency by  sureties  need  not  state  that  the 
sureties  are  housekeepers  or  freeholders.  Wheu 
a  bond  proposed  to  be  given  under*  the  stat.  1 
&  2  Vict.  c.  1 10,  in  addition  to '  the  ordinary 
condition  prescribed  by  the  statute  contained 
the  words,  "  or  shall  be  released  bv-the  plain* 
tiffin  such  action:''  Held,  that  these  words 
were  surplusage,  and  did  not  invalidate,  tha 
bond.    In  re  Qlover,  34  L.  O.  614. 

2.  AJgldavit  of  good  dtfence  to  part,  without 
admitting  restrfue.— An  affidavit  to  which  the 
defendant  depose;8  to  a  good  defence  as  to  part 
only  of  a  dem,  and  makes  no  admission  as  to 
the  residue,  is  not  in  compliance  with  the  pro- 
visions of  the  statute  5  «  6  Vict,  p.  122,  and 
amounts  to  an  act  of  bankruptcy  on  the  part  of 
the.  debtor.  .  JSicholson  v.  Pink,  35  L.  0. 14. 

3.  Sufficiency  of  sureties,  -i-  The  objection 
that  one  of  tl^  sureties  to  a  deed  given  by  a 
debtor  under  the  stat.  1  &  2  Vict.  c.  1 10,  if  a 
member  of  parliament^  is  not  necessarily  fati4« 
Hattet  v.  Lee,  35  L.  O.  42. 
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Clumeery  dttl^fl. 


BUSINESS  OP  THE  CaURTS* 


MMWM^MM»<M»<M>»<WW»i»I^^W^* 


CHANCERY  SITTINGS. 

Horn  CQanrtllor. 
Sittings  pnviout  to  Easttr  Term,  ),848, 

AT  LINC0LN*8   INN. 

►  .  11) 

>  .  IS  >  Appeals. 
.    .  13) 
•    .  14    (Petitioa«day)  Fetilioni* 

EASTER  TERM. 


Taasdftj 
Wednesday 
Thanday  . 
Fridaj  .    • 


AT  WZSTMINSTBR. 


Satardaj-    • 

Monday  • 
Tuesday  . 
Wedoeeday 

Thursday   . 

Friday 
Saturday    « 
Monday     . 
Tuesday     . 
Wednesday 

Iliufsday 

Friday  .    , 

fSatnrday  . 
Monday  • 
Tuesday  . 
Wednesday 

Thursday  . 

Friday 

Saturday  , 
Monday  , 
Tuesday  . 
Wednesday 


ikS  Appeal  Motions  and  Ap- 
^^  I     peals. 
17>| 

18  }- Appeals. 
,19j 
^^  )  Appeal   Motions  and  Ap- 
*"  {     peals. 

'  ^Hno  Sittings. 
25) 
.  26    Appeals, 
^-f  Appeal   Motions  and  Ap- 
•         \     peals. 

( (Petition-day,)    unopposed 
•    •  28<     Petitions  only  and  Ap* 

(     peals. 
.    .29) 
^y  n  Appeals. 

.(Appeal  Motions  and  Ap* 

•  •  *l   VUu. 

(Petition-dsy)  unopposed 
Petitions  only  and  Ap* 
peals. 

Appeals. 


'} 


Thursday 
Friday  • 


11 

.21 

11 


i  (Petition-day)  unopposed 
Petitions  only  and  Ap- 
peals. 

12  5'^PP^*^^  Motions  and  Ap- 
I     peals. 

JC.  Btf— Such  days  as  his  Lordship  siu  in  the 
House  of  Lords  excepted. 


matn  td  tit  ^Ui. 

AT  TBB  ROLLS. 

Itfoodsy      .  April  10    Motions. 
Tuesday  .  ,    .    .til  Pleas,  Demnrrars,  Causes, 
Wednesday    .    ,  12  \     Exceptions,    and      Fup- 
Friday   •    •    «    •  14  (     ther  Dinotions« 

EASTER  TERM. 

...  AT  WSSTMIMSTES. 

Saturday     ...  15     MoUons. 

Monday     •    ,    .  17    Petitions  in  General  Paper. 


Tuesday     . 
Wednesday 

lliursday   . 
Wednesday 


.g  (  Pleas,  Demnrrers,  CasMi, 
\q\     Exceptioos,  and  Further 

(     Directions, 
,  SO    Motbas. 

!  Pleas.  Demorren,  daset, 
Ezeeptiens,  and  Fotther 
Directigoa.  . 
27    Motions* 


.  .26 
.  .  29 
May  1 
.  .  • 
.  .  S] 
.     .    4 


Pleas,  Demurren,  Ci&m. 
Further  Diractioot,  wi 
Exceptions. 

Motions. 


^1 

6  I  Pleas,  Demorren,  CtoM, 


Thursday  . 
Friday  •  . 
Saturday  • 
Monday 
Tuesday  . 
Wednesday 
Thursday  , 
Friday  .  , 
Saturday  • 
Monday  • 
Tuesday  . 
Wedneadey 
Thursday 
Friday  .    . 

Short  Causes,  Consent  Causes,  and  Conteot  Pe- 
titions, every  Saturday  (except  the  15th  April]^  it 
the  sitting  of  the  Court. 

NoTici.— Consent  Petitions  must  be  pwnnteJi 
and  copies  left  with  the  secfatarTt  on  or  before  the 
Thursday  preceding  the  Saturday  on  which  it  ii 
intended  they  ahould  be  heard. 


8  y      Exceptions,     ud   For. 

9  j      ther  Dtraetions. 

loj 

1 1  Pbtitions  in  General  Ptper . 

12  Motions. 


Vitt'QnBnu\l9€  of  Snglsrir. 

AT  LINCOLN**  XIVH. 

Monday  •  April  10    The  Seal  Day— Motions. 


Tuesday 
Wednesday 
Thursday   . 

Friday      . 


Saturday  . 
Monday  • 
Tuesday  • 
Wednesday 
Tbursdsy 
Fridsy  .  . 
Saturday  . 
Monday  ; 
Tuesday    . 


,  11 )  Plean.  Demurren.  Exct^ 
.  .  12  V  Uons,  Causal,  uui  Fur. 
.    .  is)      Dirs. 

iA  5(Petition-dsy)  Short  Ctn^i 
»    •  ^*  I     and  Petitions. 

EASTER  TERM. 

AT   WSSTMIMSTBR. 

April  15    Motions. 

Demurrers,  Eiwp- 
tiotts.   Causes,  and  Fop 
ther  Direction!. 
20    Motions. 


AprU    Xif       JXL( 

.    .  17  )  Pie 
.    .  18  V      t 

.    .  19  )      tl 


Saturday    • 
Monday     • 
Tueaday  . 
Wednesday 
Thursday  • 

Fridny  •     • 


No  SittiAgn. 

Pleas,  Denunen,  Excep- 
tions, Oauses,  and  Fa- 
ther Directions. 

Motions. 

(Petition  -  day)  Fetttioa^ 
(uQoppoeed  first,)  SM 
Causes  and  Cautss. 

Pleas,   Demonwi,  Escap* 
tioos.    Causes,  and  For- 
4  I     ther  Dirootioas. 

4    Motions* 

((PeUtion-dny,)   Pttitios^ 
^i     (uoopfK>sod  6m,)  Sheet 

(     Causes,  and  Csnssa. 


Chancevf  Attfin^— >NS«»  Prku  Cmue  IM^-MiddUseg. 


5i» 


Satnrdsy    . 
Monday 
Tueiday     . 
IVediMwUj 

Tharsdaj   • 

Friday  .    , 


I 


PUas,  Demarren,  Excep- 
tions»  CatisM,  and  Fur- 
ther  Diractioaa. 


S  (Petition  -  day,)  Petitions, 
(unopposed  ^rst,)  Bfaort 


12 


Gaases,  and  Caose's. 
Motions. 


Viu^^weittXUx  itiiigit  13ntce. 


Monday  • 
Tuesday     • 
Wedneaday 

Tfaorsday  . 
Friday    .    . 

Saturday    • 

Monday-  • 
Tuewiay     . 

Wednesday 
Tbanday  • 
Friday  ,  . 
Saturday  • 
Monday  « 
Tueaday  . 
Wednesday 
Thundsy  » 

Friday  :    • 

Saturday  • ; 

Monday  , 
Tneeday.    • 

Wedneeday 
Thursday  . 

Friday  .    . 

Saturday    « 

2f onday  . 
Tuesday      • 

Wedneaday 


At  LINCOLN  ■   INN. 

.April  10    The  Seal  Day. 

•  .11    Motiona. 

•  .  IS    Bankrupt  Petitions. 
( fleas,    Demurrers,   Exoep- 

•  •  15  <.     tionSy   Causes,  snd  Fur- 
(.    ther  Directions. 

(Petition  -  day)    Petitions 
Short  Causes  and  Cauaes. 


.14^ 


EASTER  TERM. 

AT  WBaTMINSTBB. 

April  15    Motions. 

Pleas,  Demurrers,  Excep- 
tions, Causes,  and  Fur- 
ther Directions. 
19    Bankrupt  Petitions* 
Motiona. 


.arj 

•  18) 


Thursday 
Tuesday 


Monday 
Tueaday 
Wednesday 
Thursday   . 

Friday  .    . 


I  (Petition  -  day)    PetitioM, 
11  <*      Short      Caaaas,      and 

(       Causes. 
It    Motions. 


«0 

55) 

S6 

S7 


No  Sittings. 

Bankrupt  Petitions. 
Motions. 


f  8  /  (P«tition.dsy)  Petitions  and 


19 
Mar  1 

>    S 

4- 

5 

8 
9 

10 


Causes. 

Short  Causes  and  Causes.' 

Pleas,  Demurrers,  Excep- 
tions, Causes,  and  Fur- 
ther Directions. 

•Bankrupt  Petitions. 

Motions. 

{(Petition-day) Petitions  and 
Causes. 
Sfaert  Csuses  and  Causes. 
Pleas,  Demurrers,  Excep- 
tions, Cauaes,  and  Fur- 
ther Directions. 
Bankrupt  Petitions. 


Saturday 
Monday 

Tuesday  . 
Wedneaday 

Thuraday  • 

Friday  .  . 

Saturday  • 

Monday  . 

Tueaday  . 

Wednesday 
Thursday  . 
Friday  .    . 

Saturday  .'\ 

Monday  • 
Tueaday  • 
Wednesdsy 
Thursdsy      , 

Fridsy  ,    , 

Saturday   • 

Monday  • 
Tuesday  • 
Wedneaday 

Thursday  • 

Friday  •    • 


17t(r-C||attcdlor  QISItgra!!t. 

AT  Lincoln's 'inn. 
April  10    Motiona  and  Causes. 

•  •  11  ( Pleas,  Demurrers,  Excep- 
.     •    If  ^     tions.  Causes,  snd  Fnr- 

.    •  13  (     ther  Directions. 

1 A  5  (Petition-day)  Short  Causes^ 

•  •  ^*  t     w»d  Cauaes., 
EASTER  TERM. 

AT  WSSTMIN8TBB. 

April  15    Motions  and  Causes. 

•  •  17  (  Pleas,  Demurrers,   Excep- 
.    •  18  <     tions,  Causes,  snd  Further 

•  «  19  (     Directions. 

•  .  20    Motions  and  ditto. 
.    .  t\ 

.No  Sittings. 


22 
24 

2d 


t6 


2d-{ 


.    •«9 

May  1 

.    .    3 
.    4 


Pleas,  Demurrers,  Excep- 
tions, Causes,  and  Fur- 
ther Directions. 

Motions  and  Ditto. 

Pleas,  Demurrers,  Excep- 
tions, Causes,  and  Fur- 
ther Directions. 

Short  Cauaes,  Petitions^ 
(unopposed  first,)  and 
Causes. 

Fiessy  Demurrers,  Excep- 
tions, Cauaes,  and  Fui^ 
ther  Directions. 

Motions  and  Ditto. 

i  Pleas,  Demurrers,  Excep- 
tions, Causes,  and  Fur- 
ther Direotiona. 
t  Short  Cauaes,  Petitions, 
(unopposed  first,)  and 
Causes. 

Demurrers,   Exeep- 
Canaes,  and   FuTi 
Directions. 
( (Petition-dsy;)  Short  Causes, 
11  ^     Petitions,    (unop^.  first,) 

[     and  cauaea. 
>  12    Motiona  and  Causes. 


•  •    8  ( Pleas,    De 

•  •    9{     tions,  C 

•  •  10  (     ther  Din 


NISI    PRIUS    CAUSE    LISTS. 

KSif  ANXTB  FROM  THE  8ITTIN08  APTSR  HILARY  TERM,  1848. 


R..  Sydney. 
Fohoson,  Son,  and  W. 
S.  0.  Hamer 
bi.  Fraser 
idltngtonand  Co. 
CIderton  and  H. 
lohoaon.  Son,  and  W. 

:«  J.  Jones 
3«cke 


Middlesex, 
S.J.  Macdonald 
Cope 


(sUyed) 
(stayed) 
(staved) 


CahiU 

Bowe 

Davies  S.  J.  Wilkinson 

Williams  .    S.  J.  WhiUway 

Bastone  and  another  Roas 

Fiddes  S.  J.  Wm.  Toogood 

Crowther,admix.,&c.(inj.)  Edwards  and  another,  sur- 


The  Queen 
Becke 


S.J. 


▼iTing  executors 
Craufurd 
Parish  and  another 


Dt.  Bolton 
Prom.  Chester 
Prom.  Howard 
Prom.  Mardon  and  P, 
Dt.  Chadirick 
Prom.  Campbell  and  A* 

Dt.  Williamson 
Fry  &  Co. 
Dt  Helme 
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Niti  Prku  Cmue  Liff #•— IficUIefar. 


Xno.  Lewia 
Tiiovus  H.  Parker 
A  bleu 

Oltvenou  and  Co, 
Ererest  aud  Co. 
Wontner 
Swan 
Wm.  Day 
Wood  aud  H. 

Wameford 

Carrie 

Same 

Toogood 

liodgaoo  and  B.. 

Warneford 

Tate 

.T.  Strutt 

Triston 

Warnefonl 

Gregory,  K.  and  Co. 

lUranscroft 

Bower  and  Son 

W.Lana 

Miller 

Moaa 

Newton   . 

Williamaon  and  H. 

Hodgson  and  B. 

H.J.  Levy 

W.  Smith 

Blower  and  Co. 

Luttley  and  B. 

Watkins  and  H. 

Warnelbrd 

Vallance 

Shearman  and  M.  * 

Corfield 

Braee  and  Co. 

Allen  and  N. 

Symea  W.  and  T. 

Otway 

Savage 

Wheeloek 

Pain 

Braoe 

Pocock  and  P. 

Hendenon  and  L. 

Cloires  and  Co. 
lb  person 
Palmer  and  Co. 
Ctiappell 
Hodgson  and  B. 
Dyte 

Richard  Hare 
Dunn,  W.  and  D. 

Potter  and  Co. 

W.  M.  Webster 

Satne 

Same 

Pros,  in  person 

Riley  in  person 

Hind  and  Son 

Chubb 

Sargent 

Amory  and  Co. 

Sheppard 

Walker  G.  and  Co. 

Mortimer 


Moon  (stayed) 

Clerk  (inj^)  .     .         S.J. 

Keal 

J>oe  d.  PeacQpk         S.  J. 

Clutterbuck 

The  Queen 

Good  child 

Dawson  S.  J. 

Doe  dem.  Rump  end  an- 
other S.J. 

The  Dnke  of  Bront- 
wiok  S.J. 

P igott  and  others        S.  J . 

Same  S.J. 

Brown  S.J. 

1 1  ulse  and  others        S.  J. 

'J'he  Duke  of  Bruns- 
wick S.  J. 

Brown  S.J. 

Pormtt  S.  J. 

'J'lje  Queen  S.  J. 

'I'be  D.  of  Brunswick  S.J. 

Bennett  S.  J. 

Leatbam    •     •     • 

Brown       -     •     • 

Lone  8.  J. 

Payne  8.  J. 

Frost  S.  J. 

Barnett 

Seed  S.  J. 

Koberteon  »nd  anor.  S.  J. 

Soloman  S.J. 

Grainge  S.J. 

Foley  S.J. 

Hall 

Scargilb 

Duke  of  Brunswick    S.  J. 

Doe  dem.  Holmes  and 
another  '  S.  J. 

Tilbury  and  others     S.J. 

Cooke  S.  J. 

Knill  .  8.  J. 

Ogden  S.  J. 

Doe  dem.  Gordon 

Rich 

Walker 

Smith  and  another 

Tnrrill 

Stokes  and  wife         S.  J. 

Jones 

Doe  dem.  Klrington  and 
others 

Parker 

Jones 

Li  nd  field 

Tolhurst 

Forrell,  secy.,  &c. 

Joel 

1'he  Queen 

Doe  dem.  Bacon  and 
others  S.  J. 

Jamea  S.J. 

Mitchell  and  another 

Same 

Same 
.  The  Queen 

I1ie  Queen 

Dance 

D'Ebro 

Hammick 

Heinke 

Ginger 

Doe  dem.  Conaat  and 

others  S.  J. 

BaylU  S.J. 


Connop 

Pro.  Lewis 

Hughes 

Pro.  Burrell 

Ward        (inj.) 

Pro.  Carioa  and  H. 

Frere        ^      ' 

£ieet.  Viaid  nad  Co. 

Carter,    (inj.) 
Johnson  and  others 

Pro.  BeU 

Indt  E.Lewia 

Prichard 

Dt.  Lewia 

Macken 

Pra  Wright  and  Go. 

Cullum 

£jc  Jennings 

Ghislin 

Ca.  H.  Crocker 

King 

F.  Lmuo,  Towaey 

Clement  end  others 

F.  Issne,  Espio 

Ward 

Dt.  Elmslie  and  P. 

Esdaile  and  others 

Cor.  Venning  and  Co. 

Baker 

Cs.  W.  Beny 

Andrew 

Pro.  Marten  and  Cob 

Cuatick 

Pro.  Birch  and  B. 

llardey 

Perj.  Waller  and  P. 

.lames 

Ca.  H.  W.  rallenee 

Gibson 

Hicks 

Siinmonda  and  another 

Ca.  Uoppe  and  B. 

M'Lean 

Pro.  Robaon 

Hooper  and  another 

Ca.  Kilgour  and  P. 

Enrl  of  Chesterfield 

Dt.  Gregory  and  Co. 

Shadbott 

Dt.  Amory  and  Co.  j 

Simmonds 

Dt.  Humpbre/ 

Barnewsll 

Pro.  Weatmaeott  and  Oo. 

Lord  Valentia 

Pro.  RickardsandW. 

Howard 

Pro.  a  Abraham 

Oldfield 
Ward 

Pro.  Berry 

Dt.  Elmsiie  and  F. 

Harris 

Dl  Neale 

Becke  and  another 

TroT.  Person 

Pearson 

Ca.  Crocker 

Tree,  and  Eject.  Davits 

Price 

and  Son 

Drommond 

Dt.  Aldridge 

Gell 

Dt.  Gell 

Richmond  Raflway  Co. 

Dt.  Bireham 

Overbuiy 

Pro.   Whitsker 

Story 

Ejt.  Blake 

Flewers 

Pro.  Sangster 

Vye 

Reece 

Pro.  Greene 

Crawley 

TroT.  J.  M.  Taylor, 

Rendall 

Dl  Roberts 

Rosa 

Pro.  In  psfsoa      . 

Tidy 

Ejt.  R.  K.  Lane 

Jones 

Pro.  Sharpe  and  Co- 

Jones 

Bt.  W.Smith 

Fillery 

Dt.  Doogan 

Motley 

Pro.  Sadgrore 

Burton  and  another 

Dt.  Norton  and  Son 

Stewart 

Pro.  Manning 

Boachett 

Indt.  In  person 

,  Carnegy 

Llewellyn 

Dt.  Tatham  and  Go. 

W.  D.  Crewdsoa 

Aast.  SbarpeandCe. 

Potter 

Aaet.  Same 

Wood 

Aasl.  Seme 

Hart  and  two  others 

Indt.  Walter 

Hart  and  others 

Indi.  C.  Walter 

Bird 

Pro.  Jenkyn 

French 

Ca.  Parkinaen 

Tree.  Portal 

Griffiih 

Dt.  Bttigess 

Pyecroft 

Dt.  Pyecroft 

.  DaTies 

Ejt.  Hsrting 
Dt.  Hsrtings 

.  Bleadea 
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Flower 

J.  W.  Slop«r 
J.  S.  Taylor 
C.BQdr.Atten 
WtD.  Horiely 
Beobovr 
Bickler 
Cox  and  W. 
Manre ' 

Turner  and  Son 
Bigland    . 
J.H.  F.Lewis 
Hooper  aod  Co. 

Ricbanlaon 

Fladgate 

Tumdr 

R.  K.  Uoe 

Nether»ote 

Willoagbby  and  J. 

Homfray 

W.  KetfbUar 

Weeks 

R.  Raton 

M'Doff     . 

Wilde,  R.  and  Co. 

Hill  and  H. 

H.  E.  'Broim 

Morpbett 

Beamn  and  A. 

W.  G.  Lyie 

Kirk 

Bebb 

J.  Sinitt 

Same 

Same 

Solra.  Treatary 

Same 

Gridlejr 


Brown 

Dallaa 

Sloper  S.  J. 

Elder 

Sewell  and  others 

Doe  d.  Macord 

Ball 

Menstea  S.  J. 

Twisleton  and  anotber 

Draraon  and  anotber  S.  J. 

Gardner 

Rainsley 

Bradabaw  and  another 

Gibb  and  anotber,  admin., 
&c. 

Doe  d.  Wright 

ColUna  end  anotber   S.  J. 

Doe  d.  Mavrley 

Owen 

Peach 

Dance  and  another' 

Doe  dem.  Isaaca 

Houf(bton  (a  pauper) 

James  8.  J. 

Doe  d.  Pbilpott*  and  an- 
otber   . 

George 

Sanderson  S.  J. 

The  Queen  8.  J. 

Frail  S.  J. 

Chennell 

Grevtlle 

Doe  d.  Wilson  &  another 

Daubney 

Stuart 

Parratt 

Same  S.  J. 

Same 

The  Queen  S.J. 

Same  S.  J. 

Bell  and  another 


Lord  A.  Co^yngbam 

Greenbow 

Seyler 

Jones 

Marshall 

Nrcol  aod  another 

Brooke 

Dake,  knt. 

Wand 

Clarkson,  sen. 

Desn 

Jeroingbam 

Manning 

Johnson  and  anotber 

Bristow 

Kingsburir 

Langmead 

Walker 

Edwards 

Smith 

Smith 

Stephen  and  anntber 

Wilson  (The  Hon.) 

Hnrst  and  others 

Hughes 

Cook  son 

Smith  and  others 

Dixon,  £s(]. 

Innee 

Stultz  and  others 

Partridge 

Pliipps,  Esq. 

Dent 

Blunt 

Elrington 

Lawless 

Wm.  Hunter 

Same 

Midland  Railway  Co. 


Pro.  Palmer 

Pro.  Lovelands  and  H. 

Pro.  Bennett  and  P. 

Dt.  Towne 

Pro.  G  Wynne 

Kjt.  Badddleys 

Pro.  Sargent 

Pro.  Pontifex 

Dl  SbirrefT 

Pro.  Pontifex  and  H. 

Ca.  J.  Duncan 

Du  Douglas 

Pro.  In  person 

Issue  from  CbaneeTT,.rbnes 

Kjt.  In  person 

Dt.  W^itben 

Tres  and  Ejt.  Finch  Ji:  S. 

Pro.  In  person 

Gregory  end  Co. 
Pro.  Chidley 
Ejt.  In  person  . 
Ca.  Hartley 

Austen  and  H. 

Ejf.  In  person 
F.  Issue  Philp 
Pro.  Crosby  and  Co. 
Sci.  fa.  Oli^erson  and  Co. 
Fearon  atid  Co. 
Pro.  C.  E.  Lewis 
In  error  J.  Pike 
Ejt.  Cnrlon  and  H. 

Weller 
Tres.  Pricbard  and  W. ' 
Pro.  Elmslie  and" P. 
Pro.  Aldershaw 
Pro.  Kenne 
Indt.  Bennett 
Indt.  Same 
Ca.  Williamson 


€omman  9Iextf. 
Middlesex, 


Melton 

Pickering 

W.  Smith  • 

T.  Roberts 

J^fty,  Potter  and  Son 

G.  J.  Sbaw 


Pain  and  H. 
Daries,  Son  and  C. 

Pain  and  Hatherl«ty 

Same 

N.  Bennett 

J.  Stroit     ' 

J.  D.  Finney 

J.  T.  Bowden. 

Elder  ton 

A.Warrand 

U.  W.  Cross 

Same 

W.  Kightlej 

Same 

Pbilp 

Webber 

Wm.  Smitii 


S.J. 


Feam 

Wood,  jun. 

Colmer 

Nathan 

Anderson 

Arcber 

Seme 

Wills 

Doe  dem.  Connnt  and 

others  S.  J. 

Arc  Angelo 
Smith 
Stephens 
Parratt  S.  J. 


S.J. 
S..I. 
S.J. 
S.J. 
S.  J. 


H.King 
.  J .  Drown 
Newton,  Esq. 
Sawyer 
Tongue 
Same 

Palmer  and  another 
Ward 

Russell,  adm. 
Black 
Headin 


S.J. 


Countess  Wsldegrave 

Movntford,  admix. 

Gbappell,  elk.,  &c. 

Piggott 

Blackburn 

Chapman 

Robertson 

Day 

Holmes 
fiotibol 

Cubitt  and  another 
Gutriss 

Lord  Beresford  and  an- 
other 
W.  Bragge 
J.  Wright 
Chaplin 
Langford 
Webb  and  another 
Dashwood 
Smith 
Gearing 
Pitman 
Carr 
Davy  and  another 


Prom.  PearsQU 
Prom.  Knuclcey 
Ca.  Capron  and  Co.- 
Prom.  Rickards  and  W. 
Prom.  Druce  and  Son 
Ca.  A.  Dobie 
Ca.  Same 
Dt.  Turnley 

Eject.  Vallance  and  V. 

Prom.  T.  D.Taylor 

Tras.  KtlgourandP. 

Dt.  F.  Drake       , 
'  Prom.  WaIker,Grant&Co. 
;  Prom.  Wilkinson 

Tres.  W.  Branscombe 

Ca.  Galsworthy  and  N. 

trom.  Fry  , 

Ca.  Rutherford 

Ca.  Westmacott  and  Co. 

Ca.  Same 

Prom.  L.  Norton 

Ca.  Lorell . 

Dt.  JoLnatone' 

Prom.  Jay 

Ties.  Levy  ;  WooUey 
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Coutt  of  i^^t^tux» 


MkUOetex. 

OUrenoD  and  Co. 

Doe  d.  Peacock 

S.J.  Frere 

Ejt.  Visard  and  Co. 

Stevens  end  0. 

Faithfol 

S.J.  Proctor 

Pro.  BnrgoynessndCo. 

Green 

McGregor 

S.  J.  Keily 

Pro.  Amory  and  Co. 

Smythe 

Morgan  J  on. 

S.  J.  Beet 

Tres.  Gem  and  Co. 

Norris  and  Cob 

Smith 

S.J.  London  and  Nortb-West. 

Railway  Company 

Ca.  Parker  and  Co. 

S.  Smith 

Lee 

S.J.Feon,clk: 

Pro.  Benbow 

GUdstane 

Gaylard 

Morris 

Tres.  J.  Lewis 

T.  G.  Eyerill 

Goslett 

Arber 

Dt  Pittendreigb  and  Co. 

Mayhew  and  Co. 
Mill 

Messenger 

Toy 

Pro.  Gresham 

Magger 

Sazton  and  another 

Ca.  Monkhouse. 

Mead 

Coulson,  panper 

S.  J.  Branaon 

Dt.  HiU  and  S. 

£.Leinfl 

Gadderer 

S.J.  Haima 

Pro.  Dean  and  Co. 

Riebardaon,  Smitb,  k  S.  Albano 

S.J.  Sir  J.Duke 

Dt.  PontifexandM. 

Gedye 

Lennard 

S.  J.  Pace 

Pro.  Nixon 

Lyon  and  Co. 
Weeks 

Clayton 

S.J.  Clayton  and  others 

Pro.  SetOD  and  V. 

Bond 

S.J.  Rateliff 

Pro.  WestmacottandCtt, 

Homidge 

Thompson 

Peel 

F.  Issue,  Chappell 

Weall  and  B. 

Heenan 

Narraway,  sued,  &c. 

Dt.  Sleap 

Wright  and  Co. 
Kardake  &  Co. 

Arnold 

S.J.  Dayies  and  another 

Pro.  GregoiT  F.  and  Co. 

Grayatt 

S.J.  Ward,  Esq. 

Case,  Elmslie  and  P. 

Curling 

Stokes 

S.J.  CoUctt 

Tress.  Coppock 

Capet  and  S. 

Dearden 

S.  J.  London  and  Nortb  West. 

Rail.  Co. 

Ca.  Parker  and  Co. 

Yates  and  T. 

0*Connor 

S.  J.  Ballantyne  and  another 

Ca.  Reed  and  Co. 

Dawson 

Spicer 

S.J.  Herman 

DU  Richardson  and  Go. 

Wigleswortb  and  Co, 
Elkins 

Richardson 

S.J.  Duncombe 

Dt.  Chilton  and  Co. 

Vamham 

Young 

Du  Coppock 

Dopleiz 

Weippert 

Weippert 

Dt.  Jervis 

W.Moss 

Parker,  P.  0.,  &c 

S.J.  Kearney 

Pro.  Leadbitter 

J.  H.  Vaughan 

Tooth 

Parker  and  another 

Ca.  Scargill 

Gregory,  F.  and  Co. 

Beale,P.O. 

S.  J.  Patent  Galyanic  Iron  Cc 

),  Pro.  Fry  and  Co. 

Hart    ' 

A.  Spicer 

Wright 
Curlewis 

Pro.  Bosh  snd  Bl. 

G.E.  Spencer 

Tyler 

Dt  J.  P.  Dayies 

Crocker 

Dayis 

Parkin 

Pro.  Kennedy 

Hart 

£.  Spicer 

Wright 
Trafford 

Pro.  Bush  and  M. 

£.G.Randan 

Dean 

Tree.  Clapham. 

Loyeland  and  6. 

Hewes 

Waldock 

F.  Issue,  Wade  and  Pen. 

Bell  and  Co. 

Burdis,  P.  O. 

Hutebinton 

nington 
Pro.  Chisbolme  and  Co, 

C.  Lewis 

WesUey 

Sargent 

Pro.  C.  and  H.Hyde 

Watkins  and  H. 

GreyUle 

DeRataen! 

Dt.  Bigg  and  Co. 

LoToland  and  B. 

Loyeland  and  another         Pyke 

Dt.  Young  and  Co. 

Riokards 

Herman  and  another  S.  J.  Hope  and  others 

Troy.  Walker 

A'Beckett  and  Co; 

Bidgood  and  others 

Smith  and  another 

Dt.  Wehoert 

J.W.Walsh 

Barnes 

Twentyman 

Dt.  Humphreys 

Lake 

Cooper 

S.J.  Asbhy  and  another 

Oase,  Vardy 
Dt.W.  M.  Webster 

GbauntlerandW. 

Matthew 

Smith 

Weall  and  B. 

Armitage 

Ind  and  others 

Case,  Gadsden  and  F. 

Rodgers 

Birks 

Dayenport 

Dt.  Duncan 

£.  Lewis 

Snell 

S.J.  Monkhouse 

Pro.  Morpeth 

Wilson 

Warwick  and  another  S.  J.  Gill  and  others 

Case,  Lawranoe  and  P. 

Braham 

Camcross 

Green 

Pro.  Beart 

Johnson  and  Co. 

Newton 

S.J.  Wiggin 

Pro.  Blower  and  Co. 

J.  A.  Jones 

Locke  and  another 

Ashton 

Dt.  Silyester 

Hoghes 

Chambers  and  another         Jennings 

Coyt.  Oroyer 

Moseley 

Turner 

Baker 

Dt.  In  person 

Elderton 

Elderton  and  another  S.  J.  Lack  and  another 

Issue,  A  spray 

Brooksbank 

Campbell  and  W. 

Roberts  and  anotbei 

'  exe- 

Dt.  Whitmore  and  Co. 

cutora,  &c: 

West  and  another 

Hardey 

Same 

Williams  and  u^.eztz.&o.  West 

Dt.  Whitmore  i&d  Co. 

Bodman 

Booth 

Gibbins 

Dt.  Pryer 

Hoare 

Clarke' 

Thompson 

Dt.  Dobie 

A'Beckett  and  Co. 

Ricb   ' 

Phillips,  Bart. 

Dt.  Coombe 

Bennett 

Treheme 

Biers 

Tres.  Carlon 

Parker  and  Co. 

Wood  and  others 

Crisp 

Pro.  Tilson 

Willoughby  and  J. 

Hawgood 

Chsplin 

Case,  Morpeth 

Chaplin 

Osborne 

Cleland 

Pro.  Chambers 

CuUen 

Puller 

Sims 

Dt.  Jacobs 

Salomon 

Golding  (panper) 

Macey 

Dt.  Clarke 
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**  Quod  inagi»ad  Noa 

Pertinet,  et  nescire  malum  est*  agitamus." 

fiORAV* 


CROWN  AND  GOVERNMENT  SE- 
CTRITY  BILL. 


Ths  revokrtionarj  doctrines  pnmmlgfttted, 
and  the  Tiolent  mesBares  advooftted  in  dif- 
ferent parta  of  Uie  United  Kingdom,  bj  per- 
sons assembled  together  with  the  avowed 
intention  of  redressing  real  or  imsgined 
grierancea,  hare  induced  her  Majesty's 
gOTernniMit  to  torn  their  attention  to  the 
existing  laws  fer  the  punishment  of  sedition 
and  treason^  and  to  propose  certain  altera^ 
tions  which  it  is  impossible  not  to  r^id  as 
involving  considerations  of  great  profes* 
aiona]  and  national  interest. 

It  vrould  be  beside  our  purpose  to  discuss 
the  pcdicy  or  expediency—- or  that  which  we 
have  heard  more  geneialiy  questioaed — the 
snfficienoj  of  the  proposed  measure.  It  is 
only  intended  at  present  to  put  oar  readers 
in  poaaesaion  of  the  scope  and  nature  of  the 
change  in  the  law,  idiich  recent  events  are 
supposed  to  have  rendered  necesssry. 

The  provisions  of  the  statute  25  Bdw.  3, 
c.  2,  declaring  ''which  offenoes  shall  be 
judged  treason/'  will  not  be  affected  in  any 
manner  by  the  proposed  measure ;  but  the 
enactments  of  the  36  Geo.  S,  c.  7,  which 
was  entitled  "  An  Act  for  the  safety  of  his 
Majesty's  person  and  Govemment  against 
treasonable  and  seditious  practices  and  at- 
tempts," are  considerably  altered  and  modi- 
fied. Tliat  act,  amongst  other  things,  pro« 
vided  ; — 

"Thai  if  any  person,  after  the  passing  of 
that  act,  should,  within  the  realm  or  without, 
compass,    imagine,  invent,  devise,  or  intend 
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death  or  destmction,  or  any  bodily  harm  teiid- 
ing  to  death  or  destruction,  maim  or  wo«nditl#, 
imprisonment  or  restraint  of  the  person  of  miB 
Majesty^  or  to  deprive  or  depose  hiai  from  the 
style,  honour,  or  kingly  name  of  the  Imperial 
Crown  of  this  realm,  or  to  levy  war  against  his 
said  Migesty^  within  this  realm,  in  older  by 
focoa  or  restraint  to  compel  him  sa  dfaanKe  h» 
measures  or  counsels,  or  in  order  to  pat  any 
force  or  constraint  upouf  or  to  inlimtnsite-  ar 
overawe  both  or  either  house  of  parliament,  or 
to  move  or  stir  any  foreigner  widi  foree  to  in- 
vade this  realoi,  and  such  compaesinjie,  imagl>- 
nations,  ioventione,  devices  or  intentions,  at 
any  of  them,  should  es^ness,  utter^  or  deckT% 
by  publishing  any  printing  or  writing,  or  by 
any  overt  act  or  deed)  being  legally  convided 
thereof,  upon  the  oaths  of  two  lowfol  and  credit 
ble  witnesses  upon  trial,  or  otherwise  convicted 
or  attaioted  by  due  course  o£  law,  then  evert 
such  parson  so  ofieoding  should  be  deenle^ 
declared  and  adjudged  to  be  a  traitor,  and 
shoald  suffer  death,  and  forfeit  as  in  cases  of 
high  treason." 

These  provisions  were  made  perpetual  bj 
the  Stat.  57  Geo.  3,  c.  6,  s.  1,  hot  it  seema 
doubts  are  entertained  whether  the  pro* 
visions  so  made  perpetual  extend  to  Ireland* 
It  is  now  proposed  to  repeal  all  the  pro* 
visions  of  the  36  Geo.  3,  c.  7,  (made  pep* 
petual  by  the  57  Geo.  3,)  which  do  not  re* 
fate  to  the  person  of  the  sovereign,  enacting 
other  provisions  in  lieu  •  thereof,  and  to  esh 
tend  to  Ireland  such  of  the  provisions  of  the 
36  Geo.  3,  as  are  not  repealed.  This  is 
effected  by  the  1st  and  2nd  sections  of  the 
new  bill,  which  enact  that, 

"  From  and  after  the  passing  of  this  act,  the 
provisions  of  the  act  36  Geo.  3,  c.  7,  made  per« 
petud  by  the  act  57  Geo.  3,  save  such  of  the 
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same  as  relate  to  the  compasaing,  imagin- 
ing,  inventing,  deviting  or  intending  death  or 
destruction,  or  any  bodily  harm  tending  to 
death  or  deatniction,  maim  or  wounding,  im- 
prisonment or  restraint  of  the  person  of  the 
heirs  and  soccessora  of  King  George  the  Third, 
and  the  expressing,  tittering  or  declaring  of 
such  compaseings,  imaginations,  inventionff, 
devices  or  intentions,  or  any  of  them,  shall  be 
and  the  same  are  hereby  repealed. 

"  And  that  such  of  the  recited  provisions  aa 
are  not  hereby  repealed,  shall  extend  to  and  he 
m  force  in  that  part  of  the  United  Kingdom 
called  IreUnd." 

The  most  important  alteration  contem- 
plated in  the  law,  however,  is  that  contained 
m  the  3rd  section  of  the  new  bill,  which  it 
is  intended  to  substitute  for  the  repealed 
provisions  of  the  stat.  36  Geo.  3«  c.  7«  It 
18  in  the  following  terms  :— 

"  That  if  any  person  alter  the  day  of  the 
passing  of  this  act  shall,  within  the  reidm  or 
without,  compass,  imagine,  invent,  devise  or 
intend  to  deprive  or  depose  the  Queen  from  the 
.  style,  honour  or  royal  name  of  the  Imperial 
Orown  of  this  realm,  or  of  any  other  of  her 
Majesty's  dominions  and  countries,  or  to  levy 
war  against  her  Majesty,  within  any  part  of  the 
United  Kingdom,  in  order  by  force  or  con- 
strunt  to  compel  her  to  change  her  measures 
or  counsels,  or  in  order  to  put  any  force  or 
^ionstraint  upon,  or  to  intimidate  or  overawe 
either  House  of  Parliament,  or  to  move  or  stir 
•any  foreigner  with  force  to  invade  the  United 
*  Kingdom,  or  any  other  her  Majesty's  dominions, 
and  such  compassings,  imaginations,  inven- 
tions, devices  or  intentions,  or  any  of  them, 
shall  express,  utter  or  declare,  by  publishing  any 
printing  or  writing,  or  by  open  ana  advised  speak- 
%ng,  or  by  any  overt  act  or  deed,  shall  be 
deemed  guiltjr  of  felony,  and  every  person  ao 
offending,  being  convicted  thereof,  ahall  be 
liable,  at  the  discretion  of  the  Court,  to  be 
•transported  beyond  the  seas  for  the  term  of  his 
natural  life,  or  for  any  term  not  less  than  seven 
years." 

The  words  printed  above  in  italics, — **  by 
publishing  any  printing  or  writing,  or  by 
open  and  advised  speaking/' — are  not  to  be 
found  in  the  stat.  36  Geo.  3,  c.  7,  and  are 
stated  to  have  been  introduced  into  this 
enactment  considerately,  and  with  the  special 
intention  of  checking  and  punishing  the 
course  af  procedure  which  at  the  present 
time  is  supposed  peculiarly  to  call  for  the 
immediate  intervention  of  the  legislature. 
Declaring  the  offence  described  in  this  sec- 
tion a  felony,  and  subjecting  parties  con- 
victed to  transportation,  in  lieu  of  the  ex- 
treme punishment  inflicted  in  cases  of 
treason,  has  rendered  it  e^entially  a  new 
law,  and  indicates  the  altered  spirit  in  which 
political  offences  are  regarded. 


In  many  old  acU  of  a  temporaiy  nature, 
the  words  "  printing,  writing,  and  advised 
speaking,"  are  to  be  found,  as  descriptrre  of 
certain  overt  acts  of  treason.    Thus,  the  act 
of  13  Elis.  made,  compassing  to  levy  war, 
dedarad  by  printing,  writings  or  advised 
speaking,  high  treason,  during  the  life  of 
the  then  Queen ;   and  there  was  an  act  of 
13  Car.  2,  to  the  same  purpose,   on  which 
some  prosecutions  were  founded,  but  which 
expired  nith  the  death  of  that  kii^.    The 
acts  4  Anne,  c.  8,  and  6  Anne,  c  7$  hear  a 
closer  analogy,  however,  in  form  and  con- 
struction to  the  bill  before  parliament  than 
any  of  the  earlier  acU.    These  acts  provided 
that  every  person  who  should  maUcioiuily, 
advisedly,  and  directly,  by  writing  or  print- 
ing, affirm  that  the  Queen  was  not  the 
rightful  Queen,  or  that  the  Pretender  had 
any  right,  or  that  the  legisUituie  had  not 
sufficient  authority  to  make  laws  for  limiting 
the  succession,  should  be  guilty  of  high 
treason  and  suffer  as  a  traitor ;  and  that  if 
any  person  shoidd  malidonsly  and  directly, 
by  preaching,  teaching,  or  advisedly  speak- 
declare  and  maintain  the  same,   ^^ 


«»^, 


he 


should  incur  the  penalties  of  a  premunire.  ^ 
In  commenting  upon  these  acts,  in  his 
Discourse  on  High  Treason,  Kr  Michael 
Foster  says, — '•In  no  case  can  a  man  be 
argued  into  the  penalties  of  the  acts  by  in- 
ferences and  conclusions  drawn  from  what 
he    hatii    affirmed,   the  criminal  positioa 
must  be  directly  maintained  to  bnng  him 
within  the  compass  of  these  acts.    Nor  will 
every  rash,  hasty,  or  unguarded  expre9sioQ» 
owing 'perhaps  to  naturalwannth,  or  thrown 
out  in  the  heat  of  disputation,  render  any 
man  crimimd  within  these  acts :  the  crimi- 
nal doctrine  must  be  maintained  maUeiomsly 
and  advisedly"    Should  it  be  deemed  ne- 
cessary to  institute  prosecutions  for  'words 
or  writings,  under  the  law  now  framed,  we 
have  no  doubt,  the  observations  of  this 
eminent  criminal  lawyer  will  not  be  for- 
gotten, and  will  be  deservedly  considered  as 
entitled  to  great  weight. 

To  prevent  the  escape  of  persons  indict^ 
under  the  act  now  introduced  by  her  Ma- 
jesty's government,  upon  the  ground  that 
the  facts  alleged  against  them  amount  to 
treason,  it  is  prorided : — 

".  That  if  the  matters  alleged  in  an  indictmepl 
for  any  felony  under  this  act  shall  amounr  in 
law  to  treason,  such  indictment  shall  no*  bv  rea- 
son thereof  bedecmed  void,  and  persons  inaicied 
for  any  felony  under  this  act,  shall  not  by  rea- 
son thereof  be  entitled  to  be  acquitted  of  such 
felony;  but  no  person  tried  for  such  felony 
shall  be  afterwards  prosecuted  lor  treason  upon 
the  same  facts." 
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By  the  6th  section,  principals  in  the 
second  d^ree*  and  accessaries  before  and 
after  the  fact  are  thus  dealt  with  : — 

"That  in  felonies  pnnithable  nnder  this  act, 
principals  in  the  second  degree,  and  accessaries 
Wore  the  fact,  shall  be  punishable  in  the  same 
manner  as  principals  in  the  first  degree,  and  ac- 
cessaries after  the  fact  shall  on  conviction  be 
liable  to  two  years  imprisonment  with  or  with- 
out bard  labour." 

Such  are  the  enactments  which  the 
responsible  servants  of  the  Crown  consider 
requisite  and  adequate  to  enable  them  suc- 
cessfullj  to  grapple  with  and  overcome  the 
eznergencj  created,  as  it  seems  to  be  gene- 
rally concedeci,  bj  adventitious  drcum- 
Btanoes,  rather  than  by  any  deep  rooted 
feeling  of  popular  discontent  or  disaffection 
to  the'established  institutions.  The  measure 
has  received  the  all  but  unanimous  sanction 
of.  both  Houses  of  Parliament,  and  shortly 
after  these  remarks  are  in  the  hands  of  our 
readers  will  probably  be  part  of  the  law  of 
the  land. 

REPEAL  OP  CERTIFICATE  DUTY. 


Tbe  petitions  from  the  countiy  in  fiivour 
of  the  repeal  of  the  Certificate  Tax  continue 
each  week  to  be  presented  to  the  House  of 
Commons.  The  number  of  towns,  cities,  or 
counties  from  which  the  petitions  have 
^proceeded  is  now  207,  and  no  less  than  99 
.members  have  been  addressed  in  support 
of  the  praver  of  the  petitioners. 

The  bill  will  probably  be  soon  presented, 
and  we  therefore  subjoin  a  complete  list  of 
the  petitions  presented,  and  of  the  members 
to  whom  they  have  been  entrusted. 

We  understand  that  the  bill  has  been 
.very  carefully  settled  by  the  counsel  to 
whom  it  was  submitted  bv  the  Incorporated 
Law  Society^  It  was,  of  course,  requisite, 
after  abolishing  the  Certificate  Duty,  to 
provide  for  the  annual  r^stration  of  at- 
torneys and  solicitors.  It  appears  that 
prior  to  the  year  1785,  when  the  Certificate 
I>uty  was  first  imposed,  there  was  no 
registration,  and  on  the  first  imposition  of 
the  tax  it  was  incumbent  on  the  practitioner 
to  obtain  a  certificate  of  his  being  duly 
enrolled  before  he  could  obtain  a  stamped 
certificate,  but  this  was  afterwards  altered, 
and  any  one  who  paid  the  duty  might  obtain 
the  stamped  certificate  and  appear  in  the 
Law  List. 

Now,  it  waa  one  of  the  main  objects  of  the 
Attorneys'  and  Solicitors'  Act,  6  &  7  Vict. 
c.  73,  to  prevent  the  frauds  which  had  been 
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perpetrated  by  persons  who  had  servefl  no 
r^^ular  clerkship,  but  who  took  out  certifi* 
cates  either  in  their  own  names  or  in  the 
names  of  deceased  attorneys,  or  of  those 
who  had  gone  abroad.  It  is  manifest^  with 
regard  to  the  ordinaiy  names  of  Brown, 
Jones,  Smith,  &c.,  there  would  be  no  means 
of  ascertaining  the  identity  of  such  persons 
with  the  names  actually  on  the  Roll,  except 
by  the  method  prescribed  by  the  Attoroeys' 
Act  and  carried  into  effect  by  the  Registrar 
of  Attorneys  at  the  Incorporated  Law 
Society  ;  each  perscm  being  required  to 
his  name  to  an  annual  declaration 
er  by  himself,  his  partner,  or  Londcm 
agent. 

In  the  new  bill  the  necessary  provisions 
have  been  made  for  continuing  this  registra- 
tion, which  by  an  experience  of  five  years 
has  proved  efficient. 

A  different  mode  of  registration  takes 
place  both  in  Scotland  and  IreUnd,  and  it 
will  be  requisite  for  the  practitioners  in 
those  parts  of  the  United  Kingdom  to  in- 
troduce provisions  adapted  to  their  respec- 
tive cases.  Communications  have  accord- 
ingly been  made  to  the  several  societies  in 
those  parts  of  the  empire,  in  order  that 
they  ma^  either  prepare  clauses  to  be  added 
to  the  bill  for  England  and  Wales,  or  bring 
in  separate  measures  for  the  like  purpose. 

We  understand  that  the  bill  has  been 
placed  in  the  hands  of  Lprd  Robert 
Grosvenor,  one  of  the  members  for  the  me- 
tropolitan county,  and  we  have  no  doviht 
that  it  will  be  introduced  at  the  earliest 
opportunity.  Some  persons  suppose  that 
it  IS  rather  too  late  to  make  the  proposition 
in  the  present  session,  but  bills  for  the 
amendment  of  the  law  seldom  receive 
attention  until  after  Easter.  We  do  not 
consider  this  to  be  a  mere  financial  sltera- 
rion,  but  to  have  an  important  bearing  on 
the  administration  of  justice^  and  involving 
an  important  principle  in  relation  to  the 
profesaional  dasses  of  the  community — ^for 
it  is  manifest  that  if  an  annual  sum  can 
justly  be  demanded  as  a  species  of  property 
qualification  b^  the  practiticKiers  in  the 
learned  professions,  the  **Ih»ty"  as  it  is 
called,  ought  to  be  dischamd  by.  the  Bar 
and  Uie  Bench*  and  bv  ul  n^iiks  ■  of  the 
clerical  and  medical  professions ;  and  if  so, 
why  not  also  by  engineers,  architects,  and 
surveyors,  and  by  authors,  editors,  artists, 
engravers,  printers,  and  various  other  classes 
connected  with  intellectual  occupations.  We 
wish  to  see  the  principle  recognized  in  the 
houses  of  parliament,  and  the  ^reat  griev- 
ance acknowledged.     We  adnut  that  the 
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msent  b  not  tlie  precise  time  for  imme- 
mate  relief;  but  we  have  a  right  to  a  candid 
and  honest  admission  of  the  claims  and  we 
win  "prove  the  debt**  and  take  the 
dividend  in  due  season. 

The  followiqg  are  the  names  of  the  places 
£Eom  which  petitions  for  repealing  the  duty 
have  been  presented : — 


AhergoviBnny^ 

Aborystwith. 

Altiineham. 

Aahburton. 

*Ashton-under-Lyne. 

Axbridge. 

Azminster. 

Barnard  Castle. 

^Bamalev. 

fiametaple. 

Barton-on-Humber. 

Baitel. 

Bawtry. 

*Berwick-on-Tweed. 

Beverley. 

*Bidefoid. 

Bingley. 

Bhvninghanii. 

Blackburn. 

Bodmin. 

^Bolton. 

Boston. 

Bradford. 

Brecon. 

Bndg^end. 

Bndgvwater. 

HIrighton. 

BironsgrDve* 

Bssnyard. 

Bunlem. 

Bnrton-on-Trent. 

Bory,  Lancash. 

Bury  St.  Edmunds. 

Oanterbury. 

Chard. 

^»helteniinB. 

•Ghickester. 

•Chippenham. 

Chipping  Camden. 

Chorley. 

Cirencester. 

Cleveland. 

Cntiieroe. 

'Colne. 

Confl^ston. 

Cvedkon. 

Crickham. 

Criekhowell. 

Crowle. 

Darlaston. 

Dartford. 

Dartmouth. 

•Denbigh. 

Doneaster. 

Dover 

Dudley. 

Easingwold. 

Ely. 


Epworth. 

Exeter. 

Eye,  Debenbam,  and 
Botesdale. 

Flint. 

^Gralnsborough. 

Gateshead. 

Glamford  Briggs. 

Gknicester. 

Gosport. 

Grantham. 

Halstead. 

Hanley  and  Shelton. 

Haverfordwest. 

Hereford. 

Hexham. 

Hinton. 

Hoibsoch. 

Uol]rweU. 

Honiton. 

Horbury  and  Ossett. 

Homcastle. 

Hoddersfield. 

Ilminster. 

Imwich. 

Ktrton^n-Iindsay. 

^Kiddsnninster. 

King's  Lynn. 

Kingston-on^HulL 

Knaresborough. 

Lancaster. 

Ledbury. 

Leeds. 

Leominster. 

Llsndilo. 

Losidon  and  Westmini- 
ster (Incofporatod 
I^ttw  Society). 

Louth. 

Ludlow. 

*Lymington. 

Macclesireld. 

Maldon. 

Marlborough. 

Market  Deqrton. 

Mid  hurst. 

Molton,  South. 

Monmouth. 

Newcastle  Emlyn. 

Newcastle  -  imder  - 
Lyme. 

Newnbam. 

Newport,  Monm. 

Newton  Abbott. 

Northallerton. 

Northamptonshire. 

Norwich. 

Oldham. 


Otley. 

Otterv,  St.  Mar^. 

Peteroorough. 

Pickering. 

Pljrmouth. 

Pontypool. 

Poole. 

Portsea. 

Reading. 

tRetford,East. 

Ringwood. 

Romford. 

Ruthin. 

St.  Helen's. 

Sandwich. 

Samm,  New. 

Seven  Oaks. 

Shafteebury. 

Sheffield. 

.Shrewsbury. 

Sleaford. 

^Somerton,  Langport, 

and  Mortock. 
Southwell. 
Stafford. 

^Stamford  &  Bourne* 
Staple  Inn  Society. 
Stockport. 
Stokesley. 
Stone. 
Stow. 
Snnatton. 
Stroud,  Gloncester. 

14  Petitions  have  ako  been  . 
Solicitors  with  163  Signalana.  ~ 

The  number  of  signatures   to   the 
eountiy  petitions  la      ...        .    3526 

The  members  of  the  Incorporated  Law 
Society 1387 

S913 

From  Towns  marked  thus  (*),  two  pc^tttiov 

have  been  presented,    ftvm  To 

(t),  three  petkioM  have  bean  prewMitsd. 


Sndbory. 

Snnderiand. 

Sutton  Ce^dfidd. 

Sutton,  Long. 

Taunton. 

Taiburv. 

Tenterden. 

Tewkesbury. 

Thirsk. 

Tiverton. 

Torrington. 

Toweester. 

Uttoxeter. 

Wakefield. 

W^IsalL 

*Wareham. 

Warrington. 

Wedoesbury. 

Welliofilon. 

•Wdk. 

Weston-an-Ses. 

Whitehaven. 

Wigan. 

Wunbome  Minster. 

Wincanton. 

Wineheafeer. 

Witnejr. 

Wivehscombe. 

WolverfaaaptOB. 

Woodatock. 

Worcester. 

fWreoham. 

York. 

BSBl 


The  following  are  the  names  ofthe  meahefs 
who  have  preaented  petkieoe : — 


Sir  Thomas  Acland. 
Mr.  Hugh  Adair. 
Mr.  Adderley. 
Mr.  Aglionby. 
Col.  Anson. 
Mr,  Joseph  Bailey. 
Mr.  Bankes. 
Mr.  Baring. 
Mr.  Barkly. 
Mr.  Beckett. 
Mr.  Ben  bow. 
Lord  Geo.BeUtindc. 
Mr  Beresford. 
Mr.  Grantley  Berkley. 
Captain  Boldero. 
Dr.  Bowring. 
Viscount  Brackley. 
Mr.  Bremrictge. 
Lord  E.  Bruce. 
Mr.  Broadley. 


"Mr.  Buck. 
Sirl.Y.  MRer. 
Sir  JB.  BuKtoB. 
Mr.  Bond  CabbelL 
Mr.  Bonham  Gtttsr. 
Mr.  Christopher.. 
Mr.  Cobden. 
Mr.  Cockbum. 
Sir  Wm.  Codrington. 
Mr.  Colville. 
Mr.  Cripps. 
Mr.  S.  Davisf. 
Mr.Deedes. 
Mr.  DiveU. 
Mr.  A.  Duncombe. 
Mr.  Oct.  Dunconbe. 
Mr.  Duncuft. 
Sir  P.  j^erton. 
Mr.  T.  Egerton. 
Mr.  Fitzwiliism. 
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lir.FttUer. 
Ifr.  Greenall. 
Mr.  Thos.  Greene. 
Sir  J.  Hanmer. 
Mt.  Hayter. 
Mr.  Headlam. 
Mr.  fieathcote. 
Mr.  Henley. 
Mr.LMvHodger 
Sir  Ales.  Hood. 
Mr.  U.  Hope. 
Mr.  Horoby« 
Mr.  Hudson. 
Mr.  Hutt. 
Viscoant  Ingestre. 
Mr.  Jackson. 
Earl  Jermyn. 
Mr.  Keppel. 
Mr.  Kershaw. 
Mr.  Uttlefeon. 
Mr.  Locke. 
Mr.  Mackinnon. 
Mr.  John  Martin. 
Col.  Matheson. 
Mr.  W.  Miles. 
Mr.  Moffatt 
Mr.  Moody. 
Mr.  Oct.  Morgon. 
Viscoant  Morpeth. 
Mt.  Muotz. 


Mr.  Ogk. 

Mr,  Roundell  Palmer. 

Mr.  Wilson  Patten. 

Captain  Pechell. 

Col.  Powell. 

Mr.  Campbell  Renton. 

Mr.lUc«nk>. 

Mr.  Riee. 

CdL  Salwcy. 

Mr.  Saudars. 

Mr.  Ker  Seymer. 

Mr.  Sheridan. 

Mr.  J.  G.  Smyth. 

Sir  Wm.  Somervilie. 

Mr.  Stafford. 

Mr.  Stanley. 

Mr.  Stansfield. 

Mr.  Stanton. 

Sir.  F.  Thesiffer. 

Mr.  TAittfknesie, 

Col.  Thompson. 

Sir  J.  Trt^ope. 

Mr.  Waddington. 

Mr.  Walpole. 

Mr.  Ward. 

XIr.  Welby. 

Mr.  Westhead. 

Mr.  M.  Wilson. 

Mr.  Wyld. 


LBGAL  EFfECT  OF  AN  I.  O.  U. 

The  legid  construetioQ  of  tkie  conmen 
form  of  inenionindam  between  parties  in 
acknowledgment  of  a  debt,  was  the  subject 
of  consideration  in  a  case  in  the  Court  of 
Exchequer,'  which  has  been  very  recently 
reported.  In  tkat  case,  wliicL  was  aunction 
for  maney  leat  and  oa  tn  aeeoimt  steled, 
the  plaiotlfF  prodBced  jm  L  O.  U.  for  4(M., 
dated  and-  rn^ed  bytlie  defendmt,  bat  not 
addressed  to  tin  plasntflF  or  anj  otiier 
person  ;  and  Baron  Roilfe,  -who  presided  at 
the  trial,  held,  that  this  memorandum  was 
neither  evidence  of  jbodcj  lent  by  the  plain 
ttif  to  the  defendant,  nor  of  «nj  account 
stated  beUaeen  them.  Tlbe  Court,  howew, 
after  diacassion  and  Bntuie  driihamtiaa, 
with  the  ooncutrenoe  of  ftawn  KoHe,  ulti- 
mately laid  down  the  nAe,  fkatt  i^tlhon^  an 
instrument  of  this  kind  is  not  evidence  of 
money  lent  by  the  plaintiff  to  the  defendant, 
any  more  than  it  would  be  evidence  to* 
sufttain  ^a  oowit  ibr  goods  aold  and  deKvered, 
or  for  work  and  labour,  yet  the  production' 
of  an  1.  O.tJ.  by  the  pliuntilF  is  primi 
facie  e^denoe  that  on  account  has  been 
stated  hy  the  defendant  with  the  plaintiff^ 
and  that  the  defendant  is  iadebtea  to  the 
l»Uiatiff  in  4fae  .aBtont  ispacified  in  the 
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This  decision  is  in  ocmfonu^  with 
that  of  the  Court  of  Common  Pleas  in 
CurUa  V.  Rickard^y  There  it  -wm  strongly 
urged,  that  if  a  document  not  addreteed  to 
any  particular  person  could  be  sued  upon 
by  the  party  producing  it,  without  showmg 
how  it  was  obtained,  it  became  in  effect  a 
negotiable  inatniaient,  and  aught  to  be 
stamped  ;  but  the  Court,  whilst  admitting 
that  documents  of  this  nature  were  liable  to 
abuse,  nevertheless  held,  that  tl^  produc- 
tion of  the  instrument  by  the  plaintiff  was 
a  fact  from  which  the  juiy  might  infer  that 
he  had  it  from  the  defendant ;  as  where  a 
letter  is  given  in  evidence  with  the  direction 
torn  off,  it  will  be  presumed  primd  focit 
that  it  was  addressed  to  theparty  producing 
it.  If  the  instrument  was  not  given  to  (^ 
plaintiff  by  the  defendant,  it  would  be  com- 
petent for  the  latter  to  call  witnesses  to 
show  it  had  been  in  other  hands ;  but  it 
would  be  imposing  n  gteat  hardship  on  .the 
plaintiff  to  oblige  him  to  prove  the  docu- 
ment was  given  to  liim  by  the  defendant 
as  these  memorandums  often  pass  wherfe 
none  but  the  parties  to  them  are  present. 

The  difficulty  arising  from  the  circum- 
stance that  the  I.  O.  U.  is  produced  by  a 
person  who  is  not  necessarily  able  to  show 
that  he  hjw  any  privity  with  the  defendant, 
obviously  does  not  arise  when  the  instru- 
ment is  addressed  by  name  to  the  party 
who  produces  it  in  evidence,  hut  whether 
the  instrument  be  or  be  net  addressed  to 
tlie  plaintiff,  the  question  remains,  what  is 
the  effect  of  the  evidence  ?  This  question 
is  answered  bj  the  case  of  Feaenmeyer  y. 
Adcocky  first  cited,  an  which  it  was  disiinct^ 
held,  that  an  I.  O.  U.  is  not  evidence  of 
money  lent  by  the  plaintiff  to  the  defendant 
although  a  contrary  impression  may  arise 
from  the  case  of  Douglas  v.  Holme,^  in 
which  tlie  Court  of  Queen's  Bench  would 
seem  to  have  decided  that  an  I.  0.  U.  is 
evidence  of  money  len^  under  a  mistaken 
idea  as  to  what  the  Court  of  Common  Fkas 
had  decided  in  Curtis  v.  Ricknrds, 

The  practical  conclusion  su^ested  >tnr 
the  more  recent  ilecision  is,  that  an  I.  O.  U. 
is  only  evidence  to  support  a  clahn  under 
the  count  upon  an  account  stated,  and  that 
the  party  intending  to  re>y  upon  such  evi- 
dence must  take  care  that  his  declaration 
contains  a  count  of  this  description,  and 
that  his  particulars  of  demand  are  so  framed 
as  to  entitle  ium  to  adtiuce  evidence  to 
support  that  count.  .If  the  defence  is  nBed 
upon  that  the  account  was  not  stated  he- 
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tween  ihe  plaintiff  and  defendant,  it  mnst 
te  shown  tnat  the  L  O.  U.  waa  given  not 
to  iht  plaintiff,  but  to  tome  third  party. 


PRACTICE  OF  RETAINERS. 


PROPOSED   RULB8. 

Ot7R  readers  may  recollect  that  in  our 
nnmber  for  the  10th  April  last  year,  we  laid 
lieforethem  26  questions  on  the  practice 
of  retainers,  which  had  been  sent  by  the 
Council  of  the  Incorporated  Law  Society  to 
ereiy  attorney  and  solicitor  practising  in 
London. 

In  answer  to  the  circular  there  referred 
to,  the  Council  receired  much  useful  in- 
formation,  from  which  it  appeared  that 
eomparatiTely  few  pomts  in  the  practice 
were  clearly  settlea  and  uniformly  acted 
upon ; — that  others,  although  well  known 
and  eenerally  complied  with,  were  injurious 
tq  tne  suitors,  and  incouTcnient  to  so- 
licitors, ^— and  many  were  so  doubtful, 
that  the  most  experienced  practitioners 
differed  with  regard  to  them  widely  in 
opinion. 

The  Council,  from  the  materials  thus 
collected,  assisted  by  their  own  professional 
knowledge,  prepared  with  much  care  a 
aeries  of  rules  to  be  observed  in  retaining 
counsel,  calculated  to  settle  the  practice, 
and  to  exclude  doubt  and  dispute.  Anxious 
that  the  proposed  regulations  should  receive 
the  sanction  of  the  Bench  and  the  Bar,  the 
Council  in  the  month  of  May  last  submitted 
them  to  the  Judges,  to  the  Attorney  and 
Solicitor-General,  the  Benchers  of  the  Inns 
of  Court,  the  Serjeants,  and  Queen's 
CounseL 

In  consequence  of  this,  the  Council  were 
favoured  with'  some  valuable  suggestions 
from  two  gentlemen  of  great  eminence  at 
the  Bar,  which  were  most  carefullv  con- 
sidered, and  for  the  most  part  adopted. 
These  bemg  the  only  alterations  proposed 
by  the  Bar,  the  Council  might  have  felt  at 
liberty  to  conclude  that  the  rules  fi;enerally 
were  approved  of  hj  that  branch  of  the  pro- 
fession ;  but  to  avoid  the  dauger  of  mis- 
take on .  thb  important  point,  they  at  the 
'  end  of  Michaelmas  Term  last  addressed  a 
letter  to  the  Attorney-General,  requesting 
to  be  favoured  with  the  sentiments  of  the 
Bar  on  the  proposed  roles,  and  soliciting 
the  benefit  of  their  opinion  in  the  finS 
aettlement  of  them  before  the  commence- 
ment of  another  Term. 

It  ap|>ears  that  no  further  objections  or  I 
obaenrationa  in  consequence  of  this  last 


application  have  been  received,  and  the 
Council  therefore  conceive  the  time  hai 
arrived  for  submitting  the  result  of  their 
labours  to  their  promaioBal  brethren  in 
general,  and  consequently  a  printed  copy  of 
uie  proposed  regulations  as  now  settleu  oas 
been  forwarded  to  every  attorney  and  solici* 
tor  in  London,  inviting  their  aentinients  upoa 
them  in  their  present  state  :—4he  amdoiu 
wish  of  the  Council  being  that  rules  whieh 
are  designed  to  regulate  uie  practice  on  this 
important  subject  should  be  rendered  as 
perfect  as  possible,  and  be  adopted  with  the 
full  concurrence  and  approbation  of  tbe 
solicitors. 

Tlie  following  are  the  proposed  Roles  of 
Phictice  rekting  to  the  Retainers  of  CooonI, 
submitted  to  the  Judges  of  the  Snpenor  Conrts 
and  to  the  Bar,  by  the  Council  of  the  IncoqxH 
rated  Law  Society. 

General  Retttimert, 

I.  That  a  general  retainer  applies  to  iH 
Courts  in  whidi  the  counsel  receiving  it  usuaOf 
practites. 

II.  That  if  the  counsel  should  be  offered  a 
retainer  by  the  opponent  of  the  party  having 
gnven  such  genend  retainer,  in  any  other  Court 
than  that  in  which  he  usually  practises,  ^ 
general  retainer  entitles  the  party  gimg  it,  to 
notice  before  the  offered  retuner  is  accepted. 

III.  That  except  it  be  lost,  according  to  any 
of  the  following  rales,  the  retainer  lasts  for  the 
joint  lives  of  client  and  counsel,  or  so  long  as 
the  counsel  continues  in  practice. 

IV.  In  case  a  special  retainer  or  brief  is 
offered  to  counsel  against  the  party  who  hu 
given  a  general  retainer,  the  counsel  is  at  libextf 
to  accept  the  special  retuner  or. brief  of  the 
other  purty,  unless  within  ofae  week  aftter  issue 
joined,  a^  replication '  filed,'  a  special  retainer 
DNB  {[iven  by  the  pany'who  gave  the  genenl 
retainer. 

V.  Where  a  general  retainer  has  been  given, 
and  a  brief  is  not  delivered  to  the  retained 
counsel  in  any  action  or  salt  in  which  the  psrtf 
giving  the  general  retainer  is  concerned,  the 
general  retainer  is  entirely  lost,  unless  in*  cases 
where  a  brief  is  given  to  a  junior  coonsdoalf, 
and  the  services  of  the  retuned  counsel  appear 
unnecessary. 

VI.'  Where  a  general  retainer  is  given  for 
one  person,  and  he  is  sued  or  sues  with  others, 
and  he  defends  separately,  the  retainer  is  bind- 
ing; but  it  is  otherwise  if  he  defend  joint!/. 

CorponUiom  and  Partnenkip  Reiainen. 
Vlli  Subject  to  the  foregoing  rules,  a  gepersl 
retainer  given  for  a  cot^pcn^Si  willlontinBe, 
unless  the  corporation  be  dissolved  or  the  grut 
of  a  new  charter  be  accepted. 

VIII.  When  a  general  fetainer  is  given  for  a 
partnenhip  or  firm,  it  continues  so  long  as  the 
style  of  the  partnership  or  firm  oontiDiies. 

IX.  A  general  retainer  may  be  girsa  for  a 
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pfOfiiumal  committee  in  respect  of  any  siAject' 
of  action  or  rait  by  or  against  aoch  committee, 
or  any  member  or  members  of  it,  arising  out  of 
tlie  conoern  in  wbich  tbey  are   pronsional 


Special  Rgtamen, 

X.  A  special  retainer  maybe  giren  before 
the  commencement  of  an  action  at  law  or  a 
soit  in  equity. 

XI.  A  special  retainer  gives  the  client  a 
right  to  the  services  of  the  counsiel  during  the 
whole  progress  of  the  cause,  including  inter- 
IbcutoiT  sppUcations,  and  billa  of  exception 
and  re^nearings. 

XII.  The  reUdned  counsel  is  entitled  to  a 
brief  on  every  occasion  in  which  the  case  is 
bfvught  before  the  Court,  except  where  the 
services  of  the  junior  counsel  only  appear  to 
the  retaining  solicitor  necessary. 

CireuU  Reiain^rt. 

XIII.  A  special  retainer  in  a  country  cause 
mnst  be  given  for  a  pardcular  assize. 

XIV.  If  the  venue  be  changed  for  another 
place  on  the  same  circuit,  a  Sresh  retainer  is 
not  required. 

XV.  If  the  cause  be  not  tried  at  the  assises 
for  which  the  retainer  is  given,  the  retainer 
must  be  renewed  for  every  subsequent  assise 
until  the  cause  is  disposed  of,  unless  a  brief 
has  been  delivered,  and  then  the  usual  re- 
fresher fee  is  sufficient. 

XVI.  A  retainer  may  be  given  for  future 
assizes,  without  a  retaiter  for  the  intervening 
assizes,  unless  notice  of  trial  shall  have  been 
given  for  such  intervening  assizes. 

XVII.  Where  a  renewed  retainer  is  neces- 
sary, it  must  be  given  before  the  end  of  the 
term  preceding  the  assize. 

XVIII.  In  any  ease  rec|uiringthe  renewal 
of  a  retainer,  an  adverse  brief  or  retainer  can- 
not be  accepted  without  notice  to  the  original 
client. 

AppeaU,  Writt  of  Error,  and  Nomuits, 

XIX.  A  special  retainer,  in  an  appeal  or 
on  a  writ  of^  error,  may  be  given  baore  the 
appeal  has  been  lodged  or  the  writ  of  error 
issued. 

XX.  Counsel  in  the  original  cause  cannot 
accept  a  retainer  on  an  appMl  or  writ  of  error 
for  the  opposite  party,  without  affording  the 
client  in  such  original  cauae  the  opportunity  of 
giving  fluch  retainer. 

XaI.  After  a  nonsuit,  a  retainer  cannot  be 
accepted  from  the  adverse  party  in  a  second 
action  without  notice  to  the  client  for  whom  a 
brief  haa  been  held  in  the  first  action. 

O/iifttoss  and  Pleadings, 

XXII.  Where  counsel  has  drawn  pleadings 
or  advised,  during  the  progress  of  an  action 
or  nmltp  a  retainer  cannot  be  accepted  from  the 
opponent,  without  notice  to  the  nrst  client. 

Pfomoftofi  qfComnnh 

XXIII.  The  retainer  of  a  counsel  does  not 
cease  upon  his  being  promoted  to  a  higher 
rank  at  the  bar. 


Ibrm  qf  IZefoMsr.— Mbliet. 

XXIV.  When  a  retainer  is  given  by  the 
pluntiffin  a  cause  A,  v.  £.,  and  an  action  or 
suit  is  afterwards  brought  by  JB.  v.  il ,  the 
counsel  cannot  take  the  retainer  of  B.  witlK 
out  notice  to  J.,  if  the  causes  of  action  azi 
connected. 

XXV.  A  mistake  in  the  title  of  an  action 
or  suit  does  not  render  the  retainer  inopera^ 
tive,  if  it  can  be  shown  that  Uie  cause  of  ac- 
tion or  suit  is  the  same,  and  that  there  is  no 
other  to  which  the  retainer  can  apply. 

XXVI.  The  notice  to  the  client  mentioned 
in  these  rules,  is  intended  to  aflbffd  him  an 
opportunity  to  give  a  special  retainer  to  coun* 
sel. 

Amount  of  Feei, 

XXVII.  The  fees  given  for  general  retainera 
are  as  follow  :— 

£  t.   d: 
In  the  Courts  of  Queen's  Bench, 
Common  Pleas,  and  Exchequer  of 
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In  chancery  and  bankruptcy  appeals  6  5  0 
In  bankruptcy  •  -  -.560 
In  parliament  -  .  •  -  10  10  0 
In  the  privy  council  -  -  -  10  10  0 
XXVII L  The  fees  given  for  hpeciai  retainers 
are  as  follow  :— 

At  common  law  and  in  equity         -    1     1    Q 
In  parliament,  on  bills  and  election 

(committees        •        -        -        -    6    5    0 
n  appeals  to  the  House  of  Lords        3    2    0 
n  the  privy  council       •        -        -    2    3    0 
April  6,  184S. 


KEW  STATUTES  EFFECTING  ALTERA. 
TIONS  IN  THE  LAW. 


RBOULATINO  THB  ttUBBN's  BENCH  PRISON* 

1 1  Vict.,  c.  7. 
An  Act  to  amend  an  Act  for  consolidating  the 
Queen's  Bench,  Fleet  and  Manhalsea  Pri- 
son, and  for  regulating  the  Queen's  Prison. 
[28tii  March,  1848.] 

1.  5  4-  6  Viei.,  c.  .22.— So  muck  of  retUed 
act  as  relates  io  Jirsl'class  prisoners  repealedm 
— Whereas,  by  an  Act,  intituled  **  An  Act  for 
consolidating  the  Queen's  Bench,  Fleet  and 
Marshalsea  Prisons,  and  for  regulating  the 
Queen's  Prison,"  passed  in  5  &  6  Vict.,  e.  22, 
it  is  among  otiier  things  enacted,  that  in  the 
Queen's  Prison  the  male  prisoners  shall  be 
separated  from  the  female  prisoners,  so  as  to 
prevent  all  communication  between  tiiem,  and 
that  the  prisoners  shall  be  divided  into  classes, 
and  that  the  first  class  shall  be  constituted  of 
debtors  remanded  by  the  Commissioners  of 
the  Court  for  the  rehef  of  Insolvent  Debtors 
on  the  ground  of  fraud,  or  for  refusing  to  file 
a  schedule  of  tiieir  property:  And  whereas 
doubts  have  arisen  as  to  the  construction  and 
applicatbn  of  so  much  of  the  above-recited 
Act  as  sets  forth  the  description  of  such  dela- 
tors as  shall  be  comprised  in  the  first  dsss : 
Be  it  therefore  declared  and  enacted  by  the 


Queen's  mmC  txoeDeHt  IMeBtTy  hf  and  with 
tkeadrioe  Mkd  c^nseat  4ti  the  Lords  spintoal 
■id  iempoc^,  aad  Comnione,  in  this  praaeat 
porli^SEienl  assembled,  and  by  the  authority 
•f  the  sa»e.  Thai  ao  innch  of  the  said  Act  aii 
prescnbea  and  sets  forth  that  the  first  class  «f 
prisoners  in  the  Queen's  Prison  shall  comprise 
aad  be  fbnned  of  debtors  ranianded.  by  the 
GoBUBissioiiera  of  the  Court  of  Insolvency  on 
the  gionnd  of  fraud,  or  for  refosinf  to  file  a 
Mhadiile  of  their  property^  shall  be  and  is 
hereby  repealed, 

3.  Wiat  persmis  shall  eompose  first'-dass 
fntmura  after  possimg  tjf  this  ^c^.^That  from 
and  dicr  the  prnssng  of  this  Act  the  first  class 
of  prisoners  in  the  Queen's  Prison  shall  be 
composed  of  the  three  following  descriptions 
of  persons;  namely. 

First. — ^Debtors  adjudj^ed  under  the  77th, 
78th»  and  96th  clauses  of  1  &  2  Vict.,  c.  110, 
as  not  entitled  to  the  benefit  of  the  said  act, 
and  to  be  discharged  at  some  future  period : 

Secondly. — Debtors  refusing  or  neglecting 
to  file  a  schedule  of  their  property  when  or- 
dered to  dp  so  by  the  Court  for  the  relief  of 
insolvent  debtors  under  the  provisions  of  the 
36th  section  of  1  &  2  Vict.  c.  110. 

Thirdly. — Bankrupts  against  whom  a  war- 
rant maybe  issued  and  lodged  by  the  Com- 
missioners of  Bankruptcy  for  fraud  or  con- 
tempt of  Court. 

3.  Indenmitv  to  Secretary  of  State  and  otheri 
for  acts  already  done  in  regard  to  dassifieation 
of  vrisoners,  4*^.— That  this  Act  shall  be  and 
is  fiereby  declared  to  be  a  full  and  complete 
indemnity  and  discharge  to  her  Majesty's  Se- 
cretary of  State  and  to  the  keeper  of  the 
Qneen's  Prison  respectively,  and  to  all  persons 
acting  under  his  or  their  authority  and  con- 
trd,  for  all  things  heretofore  done  or  per- 
mitted to  be  done  by  the  said  Secretary  of 
State  or  by  the  said  keeper  or  other  persons 
in  regard  to  the  classification  of  the  prisoners 

'  in  the  Queen's  Prison,  mid  that  the  same  shall 
not  be  qoestion^  or  impeached  in  any  Court 

.  of  Law  or  Eqpnty  whatsoever  to  the  prejudice 
or  detriment  of  the  said  Secretary  of  State  or 
the  keeper  of  the  Queen's  Prison,  or  any  per- 
sons acting  under  his  or  their  authority  and 
control. 

4.  In  case  of  illness  or  absence  of  keeper 
depnty-keeper  to  ac^— That  the  person  ap- 
pointed to  act  as  deputy-keeper  of  the  Queen's* 
Prison  in  case  of  the  illness  or  unavoidable 
absence  of  the  keeper  shall  have  all  the  powers 
and  execute  all  the  duties  of  the  keeper  of  die 
Queen's  Prison;  and  the  keeper  of  the 
Queen's  Prison  shall  be  civillv  responsible  for 
all  acts  and  omissions  of  his  deputy-keeper. 

5.  Tipstaffs  qf  Court  of  Chancery ^  ^c,  to 
give  security  by  bond  or  otherwise  to  keener  of 
Queen's  Prison  for  faithful  discharge  of  duties* 
-^Penalty  on  tipstaffs  neglecting  to  give  seen* 
rity  or  disobeying  instructions  qf  keeper  of 
Qitecn'«,.^mom.— That  every  tipstaff'  of  the 
High  Court  of  Chancery,  and  toe  Courts  of 
Queen's  Bench,  Common  Pleas,  and  Exche« 
quer,  shall  and  he  and  they  is  and  are  hereby 
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to  give  waA  accwily,  by  bond  or 
otherwise,  to  the  keeper  of  the  Qoeen  s  Pnton 
for  tile  tnse  being  ao  the  ComiiitsioDen  oC 
I  her  Mfliefl^ff  tzeaonry  or  any  thsee  or  more  of 
them  shall  direct,  for  the  fiedthfol  discharge  of 
the  duties  entrusted  to  them  as  such  tipstaffs 
of  the  said  Courts  respectivelv  in  regard  to 
any  prisoners  confined  m  the  Qneen^s  Prison ; 
and  the  said  tipstaffs  shall,  and  they  are  here- 
by required  to  obey  all  such  directions  and 
instrucdons  as  tiny  or  either  of  them-  may 
from  time  to  time  receive  from  the  said  keeper 
of  the  Queen's  Prison  or  his  depnty  m  respect 
of  snch  prisoners ;  and  every  tipstaff  of  Ae 
said  Courts  neglecting  or  refusing  to  give  sndi 
security  when  required  so  to  do,  or  not  obcr- 
ing  the  directions  and  instructions  of  toe 
keeper  of  the  Queen's  Prison  or  his  dcpnty, 
shafa  for  every  such  default  forfeit  and  pay  die 
sum  of  100/.,  to  be  recovered  in  any  of  her 
Majesty's  courta  of  low,  in  auch  manner  as  the 
said  Commissioners  of  her  Majesty's  trsasary 
may  direct. 

6.  Provisions  of  former  acts  as  to  redmng 
penaliiss,  &c^  for  introducing  spirituous  U- 
quors  into  Queens  Prison, no  longer  to  exist.-^ 
Persons  acting  in    con/rsven/ioo   of  esisHsg 
rules  as  to  introducing  spirituous  liquors  may 
be  taken  before  a  justice,  and  summarily  cos- 
victed, — Penalty  for  certain  offences  not  to  be 
reduced  below  10/.    And  whereas  under  the 
provisions  of  acts  heretofore   passed  cerUia 
penalties'  or  terms  of  imprisonment  are  im- 
posed upon  persons  com-icted  of  carrying  or 
taking  any  spirituous  or  fermented  liquor  into 
any  prison,  and  power  has  been  given  by  sub- 
sequent acts  to  any  justice  or  justices  of  the 
peace  before  whom  the  oflfender  is  convicted 
to  reduce  or  lessen  the  penalty  or  term  of  im- 
prisonment, and  it  is  expedient  to  alter  such 
provisions  in  regard  to  the  Queen's  Prisoo: 
Be  it  therefore  enacted,  that,  so  far  as  relates 
to  the  Queen's  Prison  esublished  under  the 
Act  passed  in  the  5th  year  of  her  present  Ma- 
je^s  reign,  the-  powor  to  reduce  or  lessen 
any  penalty  or  term  oi  impneosuBeot  diall  no 
longer  exist;  and  if  any  penon,  in  coatravso- 
tioo  ol  the  existing  rules  of  tho  said  pnsoD, 
shall  carry  or  take  or  shall  attempt  to  cmy  of 
take  into  the  Q|ieen's  Prispn  any  spirituooi 
or  fermented  h^oor,  it  ahall  be  lawful  for  the 
keeper  of  tho  oaid  prison  or  his  deputy,  or  any 
turnkey  or  other  pcnom  acting  under  bisror 
their  authority,  to  apprehend  or  cause  to  be 
apppdieoded  any  person  eo  ofiending,  and  to 
convoy  him  or  her  beiore  a  justice  of  the 
poaee,  who  is  hereby  eapowerad  to  hesr  and 
determine  sodi  c»cs  in  a  summary  maaoer; 
and  if  the  said  justice  shall  convict  any  p^'^'^''^ 
of  such  offence,  he  shaH  commit  auch  offender 
to  ^txe.  connnon  gaol  or  Hoiiae  of  ConedioD, 
there  to  be  kept  in  oustody  for  any  period  asc 
exceeding  three  montfao,  witlMait  boil  orMsio- 
prite,  unless  snch  offender  ohoU  iiamsdkttif 
upon  conviction  anffiown  such  sum  of  money 
aa  shall  be  adjudged  l^  the  said  justice,  not 
exceedbg  lOZ.  nor  Wsa  thin  3/.:    Rporided 
nevertheless,  that  in  every  case  where  it  shall 
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be  proved  that  the  «pirit^ou8  or  fermented  I 
liquor  was  concealed  about  tiie  person  of  the 
offending  party  in  bladders  or  skins,  it  shall 
not  be  lawful  for  any  justice  to  reduce  such 
penalty  below  the  sum  of  10?.;  any  law,  cus- 
tom, or  usa^e  to  the  contrary  notwithstand- 
ing. 

7.  So  much  of  55  Geo.  3,  c.  113,  as  restncts 
tne  sum  to  be  gioen  to  prisoners  to  6d.  per  day 
rmeaied -^That  so  much  of  an  act  passed  in 
the  53rd  Geo.  3,  intituled  "An  Act  for  pro- 
▼iding  Relief  for  the  poor  Prisoners  confined 
m.thc  King's  Bench,  Meet,  and  Manhalsea 
rnsons,  as  provides  that  this  sum  to  be  given 
to  any  one  prisoner  shall  not  exceed  Gd.per 
««»,  shall  be  and  the  same  is  hereby  re- 
pealed. ^ 
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AJMflMlON   Of 

COUNTY  PALATINE  ATTORNEYS 

IN  THE  COURTS  AT  W18TMINSTBR. 

A  auEsnoN  has  been  raised  relating  to 
t^  nght  of  attorneys  admitted  in  the 
U>uaty  Palatine  Courts  before  1843,  to  be 
admitted  into  the  CourU  at  Westminster 
vnthout  examination, 

Bj  the  45th  section  of  6  &  7  Vict,  c  73 

pereons  admitted  previously  to  the  1st  Jan! 

i«43  m  the  Conrts  of  the  County  Palatine, 

a^  be  admkted  m  the  Courts  at  West- 

■WMtor  without  praniinarifln,  oo  payuuBt 

of  the  duty ;  and  sudiadmiBsion  wijfrdate 

Mck  to  the  time  of  the  fiwt  admissioo,  if 

Pfffected  hyMichaelmaa  Term,  1844.  That 

tune  having  passed,  the  admission  would  of 

^•"^1?^^  *^*ve  a  retrospective  effect,  but  it 

might  have  been  intended  bv  the  legiskture 

;o.o*^^™y*  ^"^  *^^  PWatme  Roll  prior  to 

1843,  should  stiH  be  admitted  without  ex- 

•nraation  k  the  Courts  at  Westminster. 

loT^      .  ^'•'^  ^**«  Rules «f  Easter  Term 

1846,  made  bj  the  Judges  of  all  (die  Coa>- 

mon  Law  Courts,  under  the  15th  andlfith 

sections  of  the  act.     The  ruiea  require  all 

persons  to  be  examined  unless  previousfer 

admitted  in  the  Court   of  Chancery,  and 

make  no   exception  m  favour  of  C6un«v 

mitme  attorneys.     There  does  not  appear 

to  have  been  any  decision  of  the  Court  (at 

r?u  °??^,^  reported)  on  the  construction 

ot  the  45th  section,  with  reference  to  County 

i'alatine  attorneys ;  aad  iaasmach  as  tbey 

are  not  exaoained  ialheir  am  Courts,  and 

ha/re  not  amlsd  tfaeaeelTes  of  tin  privi. 

1^  oiwfiEwrt  fay  the  4d^  seotson,  of  bmg 

admitted  m  the  Superior  Courts,  at  West^ 

mnater,    on   or   before   the    1st    day    of 

Michaelmas  Term,  1844,  they  ought  to  be 

examined  aocoxdiog  to  the  Rules  of  £aater 

Term,  1846. 


ENTAIL   bF  ANNUITY. 


A,  grants  an  annuity,  secured  on  a  term  for 
years  to  B.  and  the  heirs  of  his  body;  on  de- 
fault of  issue  to  C.  and  his  heire.  A,  by  dead 
enrolled,  conveys  the  annuity  to  D.  and  his 
heirs,  and  afterwards  dies  without  issue. 

Is  the  annuity  entailable  ?  Does .  the  estate 
revert  to  A.  by  forfeiture,  or  is  D.  entitled  ?     . 

C  J 

In  Blacketone's  Commentaries,  voL  2,  p.  1 1 3, 
It  18  stated  that  "  an  annuity  cannot  be  entailed 
which  charges  only  the  person,  and  not  the 
lands  of  the  grantor ;"  and  Mr.  Christian,  in  a ' 
note  to  the  same  page,  says,— "Out  of  a  term 
for  years  or  any  personal  chattel,  except  in  the 
instance  qfan  annuity,  neither  a  fee  conditional 
nor  an  estate  tail  can  be  created." 

If  an  annuity  be  granted  out  of  personal 
estate  to  a  naan  and  the  hein  of  his  body,  it  ia 
a/ee  condUionai  at  common  law,  and  there  earn 
be  no  remainder  or  farther  limiiation  of  it,  and 
when  the  grantee  has  issue  he  has  the  full  power 
of  alienation,  and  of  barring  the  possibility  of 
Its  reverting  to  the  grantor  by  the  failure  of  the 
wsue  of  the  grantee,  a  Ves.  sen.  170i;  1 
Brown's  Ch.  Cas.  325. 

In  the  case  proposed,  the  limitation  to  C, 
was  void.  The  grant  to  B.  and  the  heirs  of 
hie  body  was  a  conditional  limitation,  smd  he, 
not  having  issue,  had  no  power  of  alieaati»B>; 
consequently  the  estate  lereitB  by  fortaitur^  to 
A,  the  grantor. 

E.E. 

LAW   OP  ATTORNBTS. 

J.B.,  and  three  others,  carry  on  an  exten- 
sive business  as  common  brewers,  unddr  the 
firm  of  A,  JJ.  and  Co.,  which  is  conducted  en- 
tiiely  by  A.  B.,  the  three  other  partners  takisig 
no  part  in  themansgement ;  two  of  them  resivb 
in  distant  towne.  C.,one  of  the  firm,  is  «n 
attorn^,  living  in  the  town  where  the  businesa 
is  carried  on,  and  in  his  prtrf^sioRal  capacity, 
eondnets  the  law  afifairs  arising  oat  of  iAm 
business,  such  as  preparing  leases,  aini^ 
for  debts,  &e.  due  to  tbe  firm.  At  the  last 
yearly  settlement  of  the  partnership  accewM, 
a  large  bill  is  prodttced  by  C.  for  hiw  huainess, 
which  gives  dissatisftiction  to  the  two  steeping 
partners,  who  o^ect  te  pay  or  allow  it  to  foim 
any'T>art  of  the  charge  on  the  partnership 
effects.  Can  C.  commence  any  prooeediiigs  at 
law  or  equity  against  his  pMiieN  to  recover 
■^  the  amount  of  his  law  biM  f 


Can  one  attorney  sue  another  in  the  Small 
Debts  Court,  or  is  it  more  advisable  to  sue  by 
bill  as  formerly,  even  though  the  cause  of  ac- 
tion is  under  20^:  ip  the  former  case  would 
the  plaintiff  be  defeated  by  the  defendant  claim- 
ing his  privilege  (as  an  attorney)  to  be  sued  in 
the  Superior  Courts. 

VXRITAS. 


EASTER  TERM  EXAMINATION. 


The  exainiiuition  of  persons  spplTing  to  be 
admitted  on  the  RoU  of  Attorneys,  wiU  take 
place  at  the  Hall  of  the  Incorporated  Law  So- 
ciety, on  Tuesday,  the  2nd  May. 

The  number  of  applicants  is  140,  which  as 
nsnal^  will  probably  by  various  causes  be  re- 
zodneed  20  or  30  per  cent. 

The  testimonials  of  due  service  are  to  be  left 
with  the  Secretary,  on  or  before  Saturday,  ihe 
22nd  instant. 

QUESTION   BOOKS. 

Several  imperfect  and  unauthorised  editions 
of  the  Examination  Questions  have  been  pub- 
lished for  the  supposed  use  of  the  candidates. 
Some  of  them  contain  answers  calculated  to 
mislead,  and  for  the  most  part  render  no  real 
service  to  the  student. 

These  works,  in  some  initances.  bear  the 
names  of  the  compilers,  but  most  of  them  are 
anonymous.  We  shall  teke  an  early  opportu- 
nity  of  noticing  them,  and  have  a  word  to  say 
on  the  injurious  effect  of  the  "  cramming  '* 
system* 

FEES  IN  COURTS  OF  LAW  AND 
EQUITY. 


any  want  of  respect,  or  that  there  is  any  bek  of 

attention  to  my  businws.       ,  . 

With  reference  to  the  particular  case  beftw* 
us-I  mean  this  payment  of  SMt-rf  itbaa 
been  my  case,  1  should  have  paid  for  jurt  ■» 
many  copies  as  would  have  afforded,  in  W 
opinion,  a  fair  and  Ubcral  remuneration  for  toe 
extra  time  and  attention  piid  to  my  busmess, 
and  no  more.  ^ 

[We  did  not  oondnue  the  extract  regarding 
thU  tnmsaction,  because  the  SoBcitor  and  the 
Master's  clerk  were  at  direct  issue  on  the  ques- 
tion, whether  the  former  was  induced  to  take 
the  copies  in  order  to  avoid  the  deUy  of  the 
long  vacatwn.  This  part  of  the  cas^^^J* 
imputed  extortion  can  bo  sustained,  should  be 
evidenced  by  more  than  one  witniess-  It  u  a 
most  grave  charge,  and  we  <Ud  not  tiiii*  0!»- 
selves  justified  in  bringing  it  forward  in  the 
present  sUte  of  the  evidence.— Ed.] 


lb  tU  Ediior  of  the  Legal  Observer. 
giB,—!  have  read  your  remvhs  on  the  Fees 
in  Courts  of  Law  and  Eauitjr,-  and  I  could 
have  wished  that  you  had  given  a  more  ex- 
tended report  of  Mr.  M'Leod's  evidence,— you 
have  stated  the  fact  of  the  payment  of  8041. 
lor  office  copies  in  the  Master's  Office,  but  you 
have  left  the  inexperienced  amongst  us  in  igno- 
rance, that  it  wa»  entirely  a  gratuitous  pay- 
It  appears  to  me  that  the  Court  has  done  all 
tiial  was  practicable  in  the  matter  referred  to — 
it  has  abolished  the  old  system  under  which 
Uie  solicitor's  fee  for  attendance  was  disallowed, 
unless  he  took  or  paid  for  a  copy— and  has  left 
the  taking  copies  entirely  at  the  discretton  of 
the  solicitor. 

I  remember  the  time  when  our  being  com- 
pelled to  take  these  copies,  in  order  to  the  al- 
lowance of  our  just  fees,  wa^^considered  an 
abuse,— and  vet  now  we  are  left  to  do  what  we 
think  just  and  right  by  our  clients— a  discre- 
tion is  given  us,  but  we  have  not  the  moral 
courage  to  do  our  duty. 

For  my  own  part,  I  consider  the  alteration  a 
boon  not  to  be  thrown  away,  and  in  the  course 
of  my  fonited  practice,  I  act  ufion  that  opinion, 
and.  yet  I  do  not  find  that  I  am  treated  with 

*  See  p.  489»  mte* 


PROBATE  OF  CONSISTORIAL  COUBT 
OF  LONDON. 

Druee  v.  Deiwiw«.  P.  520,  ante. 
Sib,— Referring  to  the  report  of  tlus  cssj^ 
allow  me  to  inquiry  through  the  medium  rf 
your  correspondents,  whetiier  it  is  the  prscttce 
that  a  will,  having  been  proved  in  the  Contf- 
torial  Court  of  the  Bishop  of  London,  csimot 
I  afterwards  be  proved  in  the  Prerogative  Cooit 
of  Canterbury.  It  is  stated  in  the  report,  tbst 
the  (Tifficulty  consisted  in  the  refusal  of  the 
Diocesan  Court  to  part  with  Uie  wiU-but  I 
think  tiiis  can  scarcely  be,  as  I  have  serwri 
times  in  the  course  of  my  practice,  ^ter  having 
proved  a  will  in  one  Court,  proved  upon  sb 
office  copy  in  another.  ^* 


NOTES  OF  THE  WEEK. 

LAW  APFOINTMUKT. 

Lord  Lovelaee,  the  Lord  Lieutenant  of  As 
county  of  Surrey,  has  «MPPOUited  Woroniwr 
Greig,  Esq.,  Barrister-at-Law,  to  the  office^ 
Clerk  of  the  Peace  for  the  comitv  of  Suff^' 
vacant  by  the  decease  of  C.  F^wson,  B^ 
Mr.  Greig  is  a  member  of  the  Northern  Urci* 
and  was  called  to  the  Bar  in  May,  1830. 

Thcoffice  of  Clerk  of  the  Peace  isuroilir 
held  by  an  Attorney.  Th»  wpwiitmtmt  oibboi 
be  so  important  as  that  of  the  Ctokjhip  of  ti« 

Central  Criminal  Court,  so  weU  filled  by  » 
Clark. 

GUaWlf  A»D  aOVMHMBHT  «BCU»rrY  BILL 

A  new  clause  has  been  added  to  tojbffl 
since  the  observations  at  page  649*  mie,  wm 


ParUameniwy  Proaedinffi, — Swerior  CwrU:  JRolb. 
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written.  It»  to  tfau  effect:— Uiat  in  any 
indictment  for  a  felonv  under  the  act  the 
offender  may  be  char^ea  with  an^  number  of 
the  mattere,  acta,  or  deeds,  by  which  the  com- 
passing, imaginin)^,  inventing,  &c.,  shall  havtf 
been  expressed,  uttered,  or  declared. 


PROGRESS  OF  LAW  BILLS  IN  PAR- 
LIAMENT..  


NEW  BILLS   IN   PROGRB88. 

Administration  of  Oaths  in  Chancery.  Passed. 
—The  Lord  Chancellor. 

Incumbered  Estates  Ireland.  Re*  corn- 
mitted. 

Clergy  Offences.  For  2nd  readmg. — Bishop 
of.  London. 

Audit  of  Railway  Accounts. — In  Committee. 
Lford  Monteagle. 

Amendment  of  Criminal  Law.  In  Select 
Committee. — Lord  Campbell. 

Unnecessary  Actions  Prevention.  In  Com- 
mittee.—Lord  Campbell. 

Bail  by  Coroners  for  Manslaughter.  In 
Committen. — Lord  Campbell. 

Stamp  Duties.    Passed. 

Aliens.  In  Committee.— The  Lord  President. 

Bankruptcy  Law  Amendment.  For  3nd 
reading. — Lord  Brougham. 

Ktase  of  Commoiiff. 

NSW  BILLS  IN  PBOORB88. 

Crown  and  Government  Security.  In  Com- 
nittee.— Sir  G.  Grey. 

Windiogoup  Joint-Stock  Companies.  In 
Committee.— Mr.  Milner  Gibson. 

Jewish  Disabilities  Relief.  In  Committee.— 
Lord  John  Russell. 

Removal  of  Poor.     In  Committee.  —  Mr. 
Bainea. 
•  Administration,  of  Justice  out  of  Sessions. 


(No.  1).  In  Select  Committee.  —  Attorney- 
General. 

Special  and  Petty  Sessions.  In  Select  Com- 
mittee. —Attorney-General. 

Protection  of  Justices.  In  Select  Committee. 
. — ^Attomey-Generai. 

Administration  of  Justice  on  Summary  Con« 
v^ctions.  (No.  2).  In  Select  Committee. — ^At- 
torney-General. 

Agricultural  Tenant-right.  For  3nd  reading. 
Mr.  Pusey. 

Roman  Catholic  Relief.  In  Committee.—^ 
Mr.  Anstey. 

Public  Health.  Re-committed— Lord  Mor- 
peth. 

Game  Laws  Amendment.  In  Committee. 
-^  Mr.  Colville. 

To  Establish  an  Appeal  in  Criminal  Cases. 
For  2nd  reading.— Mr.  Ewart. 

Exempting  Small  Tenements  from  Rates.— 
Mr.  P.  Scrope.    For  2nd  reading. 

Petty  Bag  Office.— For  2nd  reading,  Mr. 
Romilly. 

Parliamentary  Electors  Rates.— Sir  De  Lacy 
Evans.    For  2nd  reading. 

Stamp  Duties.    Passed. 

Oaths  in  Chancery.    Passed. 

Election  Recognisances.    Passed. 

Vacating  Seats  of  Insolvent  Members.— Mr. 
Moffatt. 

N0TICB8   OP  NBW  BILLS. 

Imprisonment  before  Trial.— Lord  Nugent 

To  Prevent  Bribery  at  Elections.— Sir  J. 
Pakington. 

Game  Laws.— Mr.  Bright. 

Ecclesiastical  Courts.— Mr.  Bouverie. 

RighU  of  Outgoing  Tenants.  — Mr.  S. 
Crawford. 

Friendly  Societies.— Mr.  F.  O'Connor. 

Extendmg  Election  Franchise. — Mr.  Wvld. 

Repeal  of  tbe  Small  DebU  Act.  Mr.  Coch- 
rane. 

Remedies  against  the  Hundred.  Sir  W. 
Clay. 


RECENT   DECISIONS   IN  THE  SUPERIOR  COURTS, 

RBPOBTKD  BY  BABBI8TBB8  OF  THB  8BVBRAL  COUBT8. 


KsUa  eroitt. 
TkeUiUMtmv.WoofifaU.    March  24, 1848. 

PRACTICB. — INVK8TMBNT  UNDBB  OBDBB  OP 
THB  COURT. 

Where  trust  numey  is  invested  in  land  vnder 
an  order  of  the  Court,  and  the  property  is 
gubjict  to  a  mortgage^  tpAtcA  is  to  be  paid 
out  of  the  purchase  mtmey,  the  order  for 
paymeutofthe  purchase  money  should  be 
^^au  the  Master^ s  certifying  that  the  con- 
veyaaet  has  been  executed  by  the  mortgagee 
amd  alt  proper  parties. 
Tsta  was  a  netition  praying  fk  the  payment 
mit  of  Court  of  a  sum  of  17»000/.  to  the  vandor 


of  an  estate,  which  had  been  purchased  by  the 
trustees  in  this  cause,  and  it  prayed  that  such 
sum  might  be  so  paid  on  the  Master's  eertifyiiiff 
that  the  conveyance  had  been  executed  by  aU 
proper  and  necessary  parties. 

Mr.  Renshaw  for  the  petitioners. 

The  Master  of  the  Rolls  having  inquired 
whether  the  property  was  subject  to  any  mort- 
gage, and  being  informed  that  it  was,  and  that 
the  mortgage  was  to  be  paid  off  out  of  the  pur- 
chase money,  said,  that  the  words  of  the  order 
should  be  on  the  Master's  certifying  that  lAid 
convmnce  had  been  executed  by  the  mortgages, 
and  all  other  piopier  and  neeeasaiy  parties. 
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Superior  CaurU :  Viee^Ckwceiior  qfEnghmd. 


"Wkt*iS%mMttt  ol  Ihitlattir. 
OUbert  v.  Cooper.    March  S,  1848. 

■OLICITOR.— UNDKRTAKIMtt  XN  A  COMPBO» 
M18B.— JURISDICTION. 

Where  au  arrangement  between  ike  eoUdtor 

\     for  the  defendoMte  and  ike  eoliaitorfor  the 

t '     phmttiff  tf  entered  into  for  the  eompromise 

qf  a  suit,  and  a  pereonal  undertaking  ft 

gi»en  hy  the  one  to  the  other  to  pay  certmn 

eosie  of  the  suit :  the  court,  in  the  <mr- 

.    ewe  of  ite  fmrisdicium  over  eoHeitore,  wiU 

-     compel  the  fulfilment  of  such  undertaking, 

XHI8  was  a  motion  on  behalf  of  Mr.  Drake, 

the  solicitor  of  the  plaintiff,  iu  the  cause  that 

Mr.  James,  the  solicitor  of  the  defendants, 

might  be  directed  to  pav  to  Mr.  Drake  172/., 

the  amount  of  certain  of  plaintiff's  costs  in  the 

•nit  pursuant  to  an  undertaking  given  by  Mr. 

James  to  that  effect.    By  the  aflidaTit  of  the 

plaintiff's  solicitor  it  appeared,  that  in  July, 

1846,  a  compromise  of  the  suit  was  arranged 

between  the  two  solicitors,  which  was  reduced  j  petition  to  the  solicitors  of  Sarah  Mead, 
into  writing,  and  one  of  the  conditions  of  the  'questing  them  to  insert  the  amount  of  their 
compromise  was,  that  certain  of  the  costs  of,  claims  in  the  petition.    No  alteration  was  made 


«TOP  ORDEB.-— COSTS. 

Itoole  r.  Eobert*.     Feb.  14, 1848. 

Where  a  petition  was  preeeuted  kg  parties 
entitled  to  a  fund  in  court  which  had  6e- 
come  distributable,  for  payment  to  them- 
selves and  a  mortgagee,  on  a  stop  order  being 
aopliedfor  by  the  mortgagee,  he  was  rjefusi 
Jhe  costs  of  his  application, ' 

In  tills  case  certain  parties  who  were  entitled 
to  part  of  a  reversionary  interest  in  one-fourth 
of  the  oersonal  estate  of  a  testator  expectant 
on  the  aeath  of  Sarah  Alsop,  |)y  an  inaenture 
bearing  date  the  8th  February,  1839,  mortgaged 
their  interest  to  Sarah  Mead.  An  admiinstnb- 
tioQ  suit  had  been  instituted  in  respect  of  the 
estate  of  the  testator,  and  a  sam  of  130/.  had 
been  carne<l  over  to  the  account  of  the  partiss 
entitled  in  reversion.  On  the  death  of  Sarsh 
Alsop,  a  {petition  was  prepared  on  behalf  of 
these  parties  for  payment  of  the  money  out  of 
court,  and  their  solicitor  forwarded  the  drafe 


the  suit,  as  between  solicitor  and  cUent,  should 
be  pdid  to  Mr.  Drake  by  Mr.  James,  and  if  any 

Question  should  arise  thereon,  the  same  should 
e  referred  to  Mr.  Gregory.  The  affidavit  then 
went  on  to  state,  that  the  defendant  had  de- 
Itrered  his  bill  for  such  costs,  amounting  to 
172/.,  but  the  same  had  not  been  paid. 

Mr.  Bethell  and  Mr.  Wiekens  appeared  on 
tbe  motion,  contending,  that  as  Mr.  James  was 
solicitor  for  some  of  the  defendants  only,  and 
not  for  all,  the  undertaking  he  had  entered 
into  became  a  personal  one,  and  therefore,  that 
he  ought,  without  more,  to  pay  the  amount  of 
plaintiff's  costs. 


by  them  in  the  petition,  whereupon  the  solicitor 
of  the  parties  entitled  in  reversion  inserted  a 
clause  in  the  prayer  to  the  effect,  that  the 
money  due  to  Sarah  Mead  might  be  paid  to 
her.  On  the  petition  being  presented,  the  so- 
licitors of  Sarah  Mead  presented  another  pe- 
tition praying  for  a  stop  order  on  the  fund. 

Mr.  Bethell  and  Mr.  FolHett,  for  tbe  rever- 
sioners, objected  to  this  petition  as  totally  un- 
necessarv,  the  fund  being  immediately  dis» 
tributable. 

Mr.  Holt  and  Mr.  Tknv//,  in  support  of  the 
petition  for  the  stop  order,  contended  tins 
there  ought  to  have  been  a  formal  service  of  the 


Mr.  RoU  and  Mr.  Terrell,  contr)^  contended,  |  first  petition,  and  that  the  mortgagee  in  stiict- 
Ist,  that  the  undertaking  was  not  a  personal  ness  ought  to  have  presented  the  petition, 
one,  and  that  the  order  for  payment  ought  to !  "^he  Ftce-CAaacW/or  said,  there  was  no  reason 
be  made  upon  the  defendants  themselves ;  and, ;  to  believe  "but  that  the  parties  who  presented 
9ndly,  that  there  was  no  instance  on  record  ofj^he  first  pi>tiiion  meant  to  deal  fairly.  The 
the  court  exercising  such  a  jurisdiction  over  a  fund  was  very  small,  and  the  ooltcitor  for  the 
solicitor  as  that  contended  for  in  the  present '  portgagee  was  aware  of  what  was  being  done; 
HieleRce;  the  only  case  near  the  present  one  | '^  ^ould  therefore  have  been  much  better  to 
was  Peart  v.  Bushell,  2  Sim.  38,  where  the  ^^ve  abstained  altogether  from  this  proceeding, 
court  would  not  interfere  to  compel  a  solicitor!  The  first  petition  should  in  strictness  havebe^ 
to  perform  an  undertakmg  given  by  him  to  do  i  served  on  the  mortgagee,  and,  upon  the  wholes 
certain  acts  for  clearing  the  tide  %o  an  estate.     ;  the  best  thing  he  could  do  would  be  to  make  sn 

The  Vice-chancellor  said,  it  was  manifest  order  on  both  petitions  for  payment,  as  prayed 
that  it  could  not  have  been  the  intention  that  |  hy  the  first  petition ;  the  petitioners  in  the 


the  costs  were  to  be  obtained  by  the  plaintiff's 
solicitor  from  the  defendants  themselves.  The 
indemnity  was  by  Mr.  James,  and  he  thought 
iliras  dearly  a  personal  undertaking  by  him. 
K  any  question  had  arisen  upon  the  bill  of 
costs,  it  was  provided,  that  there  should  be  a 
reference  to  a  third  party.  It  was  simply  an 
arrangement  between  the  plaintiff's  solicitor 
Old  the  solicitor  for  some  of  the  defendants, 
md  it  was  the  duty  of  the  court  to  see  that 
euch  an  arrangement  as  that  which  had  been 
entered  into  between  two  solicitors,  who  were 
Oncers  of  the  court,  lAionld  be  carried  into 
offect.  He  should  make  Ihf  order  m  the  terms 


second  petition  no^  to  have  the  costs  of  their 
petition. 

Mitford  V.  Reynolds,    March  1 1 ,  IMS* 

CONSTSUCTION  OP  MARRIAQK  SBTTLSMBNT. 
— CREDITOR. — BOND. 

Where  a  bond  was  esecuied  in  toniempiatiom 
ofamarriaffe  and  aiso  a  settlement,  one  of 
the  promsnee  of  wkieh  was,  that  the  trmteet 
should  standi  possessed  of  M  trM  siemes 
msd  seoufities  in  case  ike  mmrriagt  should 
not  be  solemnigedwitim  I2caiwndarmsnths 
efies  the  date  qfthe  setUemeni,  in  tmstjor 
XL.  £.  P.  abeoluteiy,  and  the  i 
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',!^ers6iam*Ufed,  but  the  btmtt  which  formed 
part  t^  the  settled  estate  remm»ed  mi  the 
poseeetion  of  the  obligor  utmi  his  deaths  he 
V.  k<mi»ff  writtem  upon  it  the  word  camcelied :" 
JSeld,  that,  on  the  administration  of  the 
mUgor^s  estaU,  H.  £.  P.  was  not  entitled, 
ae  ceatui  que  trutit  of  the  bond,  to  come  in 
ae  a  erediior  on  the  obUgar^s  estate  Jbr  the 
amount  in  the  bond. 
Mr,  Mitford,  in  contemplation  of  tbe  mar- 
riage of  a  Miss  Pattle  with  a  Mr.  Huddlestone, 
executed  a  bond,  dated  3l8t  October,  1834,  by 
which  he  bound  himself  to  Jauiee  Pattle  and 
W.  Pattle  to  pay  the  sum  of  20,000  sicca  rupees, 
and  «  settlement  was  at  the  same  time  exe> 
cuted,  to  which  Mr.  Mitford,  Mr.  Huddlestone, 
Miss  PatUe,  James  PatUe,  and  William  Patlie 
were  parties.    By  one  of  the  clauses  of  the 
settlement  it  was  provided,  **  that  until  the  said 
marriaj^e  had  been  solemnized  according  to  the  | 
form  of  the  Protestant  Church,  or  in  case  the  , 
«atiie  ahould  not  be  solemnized  within  12  ca-  j 
lendar  hionths  after  the  date  of  those  presents,  • 
then  in  such  case  the  said  trustees  should  stand 
possessed  and  interested  in  idl  and  singular  the 
trust  monies  and  premises  and  the  securities 
for  the  same  in  trust  for  the  said  H.  IL  Pattle,  > 
her  executors,  administrators*  and  assigns,  ab- 
solutely and  upon  no  other  trust  or  purpose , 
whatsoever,  and  should  pay  and  assign  the 
name  accordingly.**    Huddlestone  also  executed 
a  bond  at  the  same  time,  binding  himself  to 
pay  a  certain  sum  in  case  the  marriage  should  , 
be  solemnized.     The  intended  marriage  was 
broken  off,  and  the  settlement  and  the  bond 
were  delivered  up  to  Mr.  Mitford,  who  wrote, 
upon  the  back  of  the  bond  the  words  "  Can- 1 
celled.     Robert  Mitford."     He  died  in  1836, 
and  no  claim  was  put  in  by  Miss  Pattle  until 
1644,  when  she  presented  a  petition  claiming 
tbe  20,000  sicca  rupees,  with  interest  from  the 
date  of  the  bond.    Upon  a  reference  to  the 
Master  her  claim  was  disallowed ;   exceptions 
were  taken  to  his  report,  and  now  came  on  for 
argument. 

Mr.  Bethcll  and  Mr.  Craig,  for  Miss  Pattle, 
contended  that  the  marriage  was  not  the  only 
tiling  contemplated  by  the  settlement.  The 
aettlemept  was  intended  to  be  a  provision  for 
Miss  Pattle  whether  she  married  or  not.  She 
was  possessed  of  private  monies  of  her  own, 
and  the  proviso  at  the  end  of  the  settlement 
was  intended  to  apply  to  them,  and  not  to  the 
bond.  The  mere  fact  of  writing  •*  cancelled  " 
on  the  bond  did  not  do  away  with  the  liability 
of  the  obligor ;  it  had  always  remained  in  his 
possession,  and  constituted  a  debt  from  him  to 
the  obligees ;  they  relied  upon  the  legal  validity 
of  the  bond.  They  cited  the  authorities  in 
Cecil  V.  Butcher,  2  J.  &  W.  573 ;  Flower  v. 
Martin,  2  Myl.  &  Cr.  459. 

Mr.  Stuart,  Mr.  Wigram,  and  Mr.  Lhyd, 
contri^  cited  Jjoutour  v.  Teesdale,  8  Taunton, 
630;  HiUv,  Qomme,  S  Mvl.  &  Cr.  250. 

The  Viee^Chancelior  said,  the  whole  question 
"Was,  whether  according  to  the  trae  construction 
of  the  settlement,  having  regard  to  the  circum- 
stances. Miss  Pattle  had  become  cestui  que 


trust  of  thfi  bond';  it  was  not'hia  duly  to  giiP» 
any  opinion  as  to  the  legal  validity  of  thebon<^ 
that  might  be  tried  at  law.  Fnmd  facie  tho 
bond  was  one  which  fas  considered  to-be  legal» 
and  on  which  the  money  might  be  recovered^ 
provided  the  case  was  sneh  as  that  tbo  oamt 
should  think  H  right  that  the  obiigsas  ami 
trasteee  of  the  sstdement  were  in  suck  a  pitiu^ 
tion  as  to  be  allowed  to  sus  on  tbe  bond  for 
the  benefit  of  Miss  Pattle.  There  was  more  or 
less  an  intention  that  Miss  Pattle  should  many 
Huddlestone,  but  tki^re  was  an  obis^^on  to  tho 
marriage  on  the  part  of  Mitford,  the  intended 
husband  being  a  Roman  Catholic,  and  he  was 
anxious  that  the  marriage  shsulU.  take  plact 
according  to  the  Protestant  form,  and  he  exe- 
cute i  the  bond  upon  the  prospset  of  the  mar* 
ri^e^aad  the  settlement  was  prepued  at  the 
same  time.  His  Honour  then  read  portions  of 
the  settlement*  and  particularly  the  proviso  at 
tbe  end  before  stated,  and  said  that  a  great 
part  of  the  settlement  was  nonsense,  and  that 
some  parts  could  not  be  allowed  in  a  court  of 
equity  to  have  their  litend  coostruction.  Hia 
opinion  on  the  whole  construction  of  the  settle- 
ment was,  that  if  the  marriage  did  not  take 
place  according  to  the  Protestant  Church,  no 
trust  arose  for  Miss  Pattle,  and  that  although 
by  an  action  or  other  means  the  money  might 
possibly  be  recovered  on  the  bond,  it  was  a 
monstrous  case  for  the  court  to  declare  that 
Miss  Pattle  was  entitled  as  cestui  que  trust. 
His  opinion  was  that  she  was  not  so  entitled^ 
and  her  claim  as  such  could  not  be  allowed. 
«  — — 

Eaparte  Martin.    March  10,  1848. 

PAYMENT  OP  MONEY  OUT  OP  COURT. — TEUST 
PUND.— 10  &  11  VICT.  C.  96. 

Where  a  petition  is  presented  under  the  10  ifr 
11  Vict,  c.  9^,  for  tbe  purpose  ofebtainitta 
pafmeni  of  the  dioiilends  of  a  truet  fumd, ' 
which  had  been  transferred  by  the  trueiae 
into  court,  it  is  not  necessary  to  serve  the 
trustee  with  the  petition. 

This  was  a  petition  presented  under  the  act 
10  &  11  Vict.  c.  96,  and  stated  that  by  certain 
indentures  of  settlement  mads  on  the  marriage 
of  Caroline  Martin,  the  petitioner,  a  sum  of 
stock  had  been  vested  in  trustees  upon  trust  tp 
pay  the  dividends  to  her  for  life  for  her  separate 
use,  and  any  further  sums  which  might  be 
vested  in  the  trustees  were  to  be  paid  to  he^  on 
the  same  trusts.  The  surviving  trustee  of 't&e 
settlement  having  become  desirous  of  beiiig 
relieved  from  the  trust,  proceeded  under  the 
act  10  &  11  Vict.  c.  96,  filed  an  affidavit  stating 
the  indenture  creating  the  trust,  and  paid  the 
fund  with  the  privity  of  the  Accountant-Gensral 
into  the  Bank  in  the  matter  of  the  trust. 

Mr.  Blunt  appeared  on  the  petition,  and 
asked  that  the  dividends  nught  be  paid  to 
Caroline  Martin  for  her  life.  The  trustee  had 
not  been  served  witb  the  petition,  but  it  waf 
contended  that  such  service  was  not  absolutely 
necessary  under  section  2  of  th^  act ;  Vicov 
Chancellor  Wigram  having  in  a  late  case  beld 


St^enor  Coiiim  i  V!k^-€kimeM^    K  >Ci  ibisiki  Brmee.^BMmhwpief, 


$ih'  md  -daft  that:  tbe  fomwr  affidatit  of'  d»- 
^mtoa  wu  wilhoot  more  a  tttfficeftt  evidtnee  of 
<htMtitio&er'a  title, 

.  'Ae  Vie^ChmeeUor  aaid,  he  thought  it  was 
not  neoeaearj  to  aerre  the  tniatee.  He  had 
Bttde  some  ordm  under  that  aet,  and  it  vaa 
hie  opinion  that  the  act  was  intended  to  denude 
tmstees  for  evermore  from  respoBStbilitir.  The 
order  might  be  taken  in  the  way  asked; 


(In  Bankruptcy.) 
Ik  re  GryUt  and  others.    Friday,  Jan.  38«  1848. 

BBMOVAL  OP   PIAT. 

BamhrtmtM  were  carrying  on  butineee  wiihin 
one  aistriet,  and  a  fiat  woe  taken  out  in  an- 
other,  in  wiieh  one  qf  the  banknote  resided, 
and  had  all  his  separate  property  to  which 
the  eredilors  must  nltimateUfkape  recourse: 
the  Court,  on  the  application^  ordered  the 
fat  to  be  removed  to  the  district  where  the 
business  was  situated. 

Tub  fiat  in  this  case  was  ttsued  at  the  in- 
atance  of  R.  W.  Cousens,  a  son  of  one  of  die 
bankrupts,  and  was  directed  to  the  Court  of 
Bankruptcy  in  London,  the  bankrupt  Coosens 
residing  at  Stepn^.  The  fiat  was  opened 
upon  the  debt  of  B.  Cousens,  another  son  of 
the  bankrupt  Cousens;  and  Mr.  Turquand 
was  appointed  the  ofiicial  assignee.  This  was 
a  petition  presented  b^  some  of  the  creditors 
for  the  purpose  of  havmg  the  fiat  retooved  from 
the  London  Court  to  the  Bristol  district,  and 
IQ  the  meantime  the.  choice  of  assignees  might 
be  staved.  The  debts  appeared  to  amount  to 
3,000^  none  of  which  were  in  the  London 
district,  but  one  creditor  for  876<.  resided  out 
oCthe  Bristol  district,  and  all  the  joint  assets 
were  in  Carmarthenshire.  The  value  of  the 
buildings  and  machinery  at  Llanelly,  where  the 
boaineas  of  the  firm  as  ironfounders,  &c.,  was 
carried  on,  was  above  3,000^,  and  thd  debts 
there  were  no  more  than  150/. 
'  Swanston  and  Flather  for  the  petition. 

Bussett  and  Renshaw,  for  the  bankrupt 
Cousens,  opposed  the  application  on  the 
ground  of  the  separate  estate  of  the  bankrupt 
Cousens,  which  wpuld  be  available  to  make 
good  the  demands  of  the  ioint  creditors,  being 
jutdgether  in  London,  and  conKide rably  exceed- 
ing the  joint  estate.  They  said  that  a  majority 
of  the  creditors  were  in  favour  of  the  fiat's 
being  continued  in  the  London  district. 

His  Honour  said,  that  the  bankrupts  in  this 
case  carried  on  the  business  of  their  trade  at 
Lbmellv,  in  Carmarthenshire.  Two  of  them  re- 
nded  there ;  the  third,  a  dormant  partner,  re* 
aided  in  London.  There  was  no  separate  trade, 
no  trade  in  fact,  but  that  carried  on  in  Carmar- 
Ihenshire,  nor  was  there  any  wharf,  warehouse, 
or  counting-house  at  anv  other  place.  The  fiat 
was  issued  b^  ihe  son  of  the  dormant  partner, 
who  reaided  m  London,  and  the  residenee.  so 
lo«peak»  of  the  fiat  waa  m  London,  according 


to  the  nil«  end  practice  of  Am  BaokraytOiiee; 
atiU  he  thought  that  if  the  whole  eirenontneea 
of  the  enae  luui  been  brought  to  the  attention 
of  the  Court,  it  would  have  directed  the  fini  to 
Bristol.  He  eoosidered  that  it  was,  in  a  aense, 
the  right  of  the  Bristol  creditors  tohave  tlK  fiat 
in  that  juriadiction,  linleaa  a  strong  eraaon  ^rere 
ahown  to  the  contrary.  No  such  reaton.  had 
been  shown  to  him,  and  it  was  ahnoet  as  a 
matter  of -right  that  the  order  of  removal  ehonld 
be  made. 


Cairt  ef  ISantniptci. 

In  re  the  TVtn^,  Readina,   ond  BaiinfUake 
RaOwasf  Company.    March  30,  1848. 

FROOP  or   DBBT  BY  SOLICITORS   WHO    ARl 
SHAREHOLDRRS.— PARTNERSHIP^ 

The  solicitors  of  a  raiUcay  company  aacaptiuy 
shares  in  the  company,  are  partnera,  and 
upon  the  bankruptcy  qf  the  company,  MfC 
not  entitled  to  prone  agaimet  the  etnmjfmmy 
as  creditor S9  in  competitian  with  ordukory 
crMtorsqfthe  oostpeny. 

Qu»re.  If  solicitors  who  are  shareholders 
can  claim  against  a  bankrupt  company, 
e/irer  the  debts  of  ordinary  creditors  have 
been  fully  satisfied? 

Messrs.  Hill  and  Evrrill,  who  had 
acted  as  solicitors  for  the  Tring,  Beading,  and 
i  Basingstoke  Railway  Company,  tendered  a 
I  proof  of  a  debt  for  professional  services  rea> 
I  dered  to  the  company,  amounting,  to  4,606/. 

Mr.  Lawranee,  on  behalf  of  the  assignees* 
I  objected  to  the  proof  on  the  ground  that 
i  Messrs.  Hill  and  Everill  were  ahareboldeie  in 
[  the  company,  and  therefore  partners ;  and  that 
:  Mr.  Hill  was  also  one  of  the  promoters.  He 
cited  Wilson  v.  Lord  Curson,  15  Meee.  &  W. 
;  532,  in  which  Mr.  Baron  Alderson  observed, 
that  if  a  promoter  was  to  be  paid  at  all,  he  mnrt 
'  pav  himself. 

Mr.  Cooke,  for  the  claimants,  contended  that 

the  debt  was  proveable.  and  that  ihe  acceptance 

I  of  shares  did  not  constitute  Messrs.  UiU  sod 

;  Everill  partners  in  the  undertaking.    {Walstab 

V.  Spottiswoode,  15  Meen.  k  W.  501  ;  Wyldx, 

Hopkins,  16  Law  J.  25,  £xch.)  If  Mr.  HUl  was 

!  a  promoter,  his  partner.   Mr.  Everill,  had  not 

that  character,  and  their  joint  daim  as  soltcitom 

could  not  be  affected  by  the  circumstance. 

Mr.  Commissioner  tonbtanque  saiiU  the  only 
question  arising  in  this  case  was,  whether  the 
relation  of  partners  existed  between  Messrs. 
liill  and  Everill,  the  claimants,  and  the  com- 

Cany?  Nothing  was  more  thoroughly  ests- 
liHned  in  bankruptcy  than,  that  one  partner  in 
a  firm  or  company  could  not  prove  against  his 
copartners,  until  the  creditors  of  the  estate  under 
the  administration  of  the  Court  were  fully  satis* 
fied  by  having  their  various  daima  itiacnaorged 
in  fulL  If  the  denui^ds  of  creifitorfl  vhoss 
claims  were  incontrovertible  were,  fully  fi%ui. 
dated,  and  a  surplus  remained,  it  then  became  « 
question,  whether  the  shareholders  or  partners 
wart  autboriacd  to  divide  die  sttrplne  tmooy^ 


^ 
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themteWM»«iid  in  wb«l  pM»pc»liottt?  In  tilt 
pracBt  «MB  he  was  cJearly  of  opinion  thai 
Menra.  HiU  «nd  Uvorill  had.  bo  lifht  to  ulaod 
in  compatitkm  with  otdinaty  creditor*,  ifaef 
hmving  tonatilaud  ihentehrea  parinera  by  r^ 
eciring  and  aceefHini^  certain  abares  allotted  to 
them.  Il  waa  also  A  fact  that  ti»  aane  of  one 
oC  the  dairoanta  (Mr.  Hill)  nppeared  m  the 
hooka  of  the  comnany  aa  a  promoter.  The 
view  now  taken,  he  underetood,  had  been 
adopted  in  a  former  caae,  under  this  Terr  bank- 
ruptcy^ by  Mr.  Commissioner  Shephera.  Mr. 
Green,  the  Secretary,  proposed  to  prove  for 
aervicee  rendered  in  that  capacity  to  the  com- 
pany, but  it  was  hdlden  that  .^r.  Green  had 
placed  himself  in  the  positioii  of  a  partner,  and 
coald  not  prove  against  his  cdbiartnem.  That 
ca^  was  Weaker  than  that  on  which  he  was 
now  called  upon  to  decide.  He  was  informed, 
however,  that  with  reaiiect  to  the  proof  tendered 
by  Mr.  Gfeen«  there  had  been  a  |>etitton  pre- 
aooted  to  the  Vice-Chancellur,  praying  to  have 
tbe  jodgmeot  rejecting  his  proot  reversed,  lliat 
petition  waa  etiU  depending.  Aa  to  the  casee 
cited  by  the  counsel  for  t^  ckiimaata*  it  was 
enough  to  say  they  were  clearly  distinguishable 
from  the  present  case,  and  he  felt  his  own 


bpiatoB  in  ihia  caaa  stren||thened  by  wha^lcif 
from  Baron  Aidenon  in  &e  .case  of  WiUtm  S^ 
Lord  Ckrgom,  He  rcneatefl,  however,  that  he 
determined  to  reject  the  proof,  not  so  much  on 
the  authority  of  any  ca«e  cited,  but  upon  tbf 
ground  that  Messrs.  Hill  and  Kverill,  oy  thei^ 
acceptance  of  an  allotment  of  shares  from,  th^ 
company*  made  themselves  partners  in  th^ 
company,  and  the  law  waa  clear  that  obe 
partner  canld  not  chum  against  others,  whilst 
debu  incurred  with  third  parties  remained  ub? 
satialled.  For  the  present,  therefore,  he  should 
rdeel  dM  proof;  but  if  the  appeal  {tending  iiy 
Mr.  Cri«en*s  case  should  be  decided  in  the  apr 
pellant'a  favour,  he  would  re-hear  the  pfesei^ 
case.  Supposing  the  claims  of  all  the  undii|p 
puted  creoitora  of  the  company  to  be  liquidated, 
and  a  surplus  to  remain,  a  new. question  would 
arise,  ^rhetbtr  Messrs.  Hill  &  Everill  would  be 
entitled,  aa  partners,  to  any  and  what  .share  of 
the  surplus  so  to  be  divided?  He  was  not 
called  upon  to  decide  that  question  at  preKcntt 
but  should  direct  a  sum  to  be  resen-ed,  suffi* 
cient  to  nieet  Messrs.  Hill  and  Kveriirs  clain^ 
in  case  the  deciiiion  of  Mr.  Commissioner 
Shepherd  in  Mr.  Green's  case  should  be  r^ 
versed.  Proof  rejected. 


AIIA^YT1CAL  DIGEST  Of  CASES. 


nn^OSTCD   IN  ALL  TBS 


'  ^tlbf  of  fit  tame  jp, 

fThe  previous  Sections  of.thia  Seriea  of  the 
IKgart  in  ihe  preaeut  vdnme  will  be  found  aa 
Idllowt-^ 

Regiatralionor  Vdtera'  Appeala»  pp.  15»  347. 
'  Law  of  Attorneys,  p.  49. 
Law  of  Railways^  pp.  71, 178. 
Costa,  p.  197. 

lAwof  Wittapp.  lai. 

ConaCruction  of  Saamtea,  p.  149. 

Principles  of  Equity,  p.  2i9. 

Pleading,  p. 24 1. 

.  Praetiee,  p.  268. 

Evidence;  p.  299. 
CaurU  ^  Common  Lew : 

Cpaetruction  of  Statutes,  p.  373. 

Orounds  of  Actions  and  Principles,  pp.  396, 
415. 

Pleading,  p.  443. 

Practice,  p.  46ft. 

Evidence,  p.  487- 
Hmwc  qf  LordSr  .* 

Appeala,  p.  507* 
Cnmimal  Law,  p.  523. 
Bmkrwpicjf,  p.  541. 

ADVOCATB. 

WUfUMS. — Where  a  partv  makea  a  speech 
and  conducts  a  case  as  an  advocate*  he  capnot 
nfterwarda  give  evidence  aa  a  witnesa  in  the 


* 


In  an  aetioa  tried  before  the  under^sherill 
tha  attpoHf  for  the  plaintiff  opened  the  case  to 
the  jury,  enmined  the  witnesses,  made  a  apeecb 
in  reply,  and  alterwards  pro|»osed  to  call  hit». 
aelf  aa  a.witneaa  to  refute  the  defence.  HM 
evidence  waa  objected  to  by  the  defendant,  but 
received  by  the  under^heriff,  aud  a  verdict  wail 
returned  to  the  phuntiff :  Held,  that  the  Court 
would  grant  a  new  trial.    St(m€$  ▼.  Byroa,  4 

AGKMT. 

M<mef  lad  and  reeeived.^A  client  in  tha 
country  employed  a  country,  attorney  to  nga 
judgment  on  a  warrant  of  attorney  for  him. 
Execution  waa  aued  out,  and  the  London 
agenU  of  the  country  attorney  sent  the  writ 
into  the  country  to  be  executed.  The  moneiy 
was  remitted  to  London  aud  paid  into  the 
bankers  of  the  London  agents :  Held^  that 
money  had  aj;d  received  would  not  lie  by  ti^ 
client  against  the  London  agents  i  there  was 
no  privity  between  them. 

From  a  correspondence  between  the. parties 
it  appeared  that  the  London  agenU  had,  with- 
out authority,  appropriated  to  the  payment  of  a 
balance  due  to  them  from  the  country  attorney 
the  money  received  in  the  execution,  and  that 
a  demand  of  that  money  had  been  made,  and 
th«it  they  had  expreaaed  their  aurpriae  at  beiiy 
called  on  to  refund  it :  HM^  that,  under  these 
circumsiances,  and  aa  the  money  had  not  come 
into  their  handa  in  the  ordinary  course  of  busi* 
nesa,  they  were  liable  to  be  called  upon  to  repay 
itimdarain  application  to  the  eanMoaaiy  jnria- 
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diction  of  the  Court.    Rohii^  v.  Fennell  amd 
another,  35  L.  O.  392. 

APPOINTMENT  OP   ATTORNBT. 

Raihoay  Company. — A  railway  company  en- 
tered an  appeal  against  a  poor-rate.  When  tlie 
append  was  called  on,  the  respondents  objected 
Co  the  notice  of  appeal,  on  the  ground  that  it 
was  signed  by  an  attorney  on  behalf  of  the  rail- 
way company,  but  who  was  not  appointed  such 
attorney  under  the  corporate  seal  of  the  com- 
pany, and  as  the  railway  company  was  a  cor- 
poration, the  appointment  should  have  been 
under  their  corporate  seal.  The  sessions  were 
of  this  opinion,  and  dismissed  the  appeal.  A 
rule  nisi  for  a  mandamus  to  the  sesf^ions  to 
hear  the  appeal  having  been  obtained : 

Held,  that  as  there  was  a  power  in  the  com- 
panjr's  act  for  the  directors  to  appoint  the 
officers  of  the  company,  the  appointment  of  the 
attorney  need  not  be  under  seal,  but  that  a 
parol  appointment  was  sufficient. 

Held,  also,  that  as  no  objection  was  taken  in 
terms  at  the  sessions,  that  the  attorneys  giving 
the  notice  of  appeal  were  not  in  fact  attorneys 
to  the  company,  it  was  not  necessary  that  any 
evidence  should  have  been  given  of  the  fact  of 
such  appointment  by  parol.  Reg,  v.  TTie 
Justices  of  Cumberland,  35  L.  O.  370. 

And  see  Taxation  of  Costs.  " 

client's   INSANITY. 

A  person  charged  as  a  lunatic  made  (with 
the  sanction  of  her  counsel  and  attorney)  an 
agreement  to  dispose  of  her  property  in  a  cer- 
tain manner.  The  agreement  was  made  pend- 
ing an  inquisition  into  the  fact  of  her  lunacy. 
She  afterwards  brouglit  an  action  to  recover  the* 
deeds  delivered  up  under  the  agreement :  Held, 
that  she  was  entitled  to  recover  them. 

In  such  a  case  it  is  a  proper  question  to  be 
left  to  the  jury,  whether  the  plaintiff  made  the 
agreement  of  her  own  free  will,  or  dirough  the 
recollection  of  her  past  confinement  as  a  lunatic 
and  a  fear  of  the  renewal  of  that,  confinement. 
Cumming  v.  Ince,  35  L.  O.  214. 

CONSPIRACY. 

See  Striking  off  the  Roll. 

LIABILITY. 

If  attorneys  conducting  the  business  of  a  fiat 
in 'bankruptcy  take  out  a  summons  to  attend 
before  a  Commissioner  under  stat.  6  0.  4,  c. 
15,  s.  33,  which  is  disobeyed,  and  they  after- 
wards obtain  a  warrant  of  the  Commissioner  to 
arrest  and  bring  before  him  for  examination 
the  party  so  summoned,  which  warrant  proves 
invalid,  the  attorneys  are  not  liable  in  trespass, 
if  they  have  taken  no  steps  in  the  execution  of 
the  warrant,  except  ordering  it  to  be  prepared 
by  an  agent,  who,  when.it  was  ready,  gave  the 
messenger  notice  to  take  it. 

Although  the  attorneys,  in  applying  for  the 
warrant,  used  urgency,  and  being  told  by  the 
Commissioner  tlmt  they  must  tsSae  it  at  their 
peril,  s^id  they  would  do  so.  Cooper  v 
^^T4m>  7  Q.  B.  928. 

»(*i(.:    LIEN   ON    DBBD8   AND   PAPERS. 

'K^  And'  H.;  attorneys  ia  partnership,  an  en 


ployed  by  C,  who  becomes  ind^ited  to  tiiem ; 
another  partner  joins  the  firm,  and  in  respect 
of  work  done  by  the  three,  a  bill  ai  costs  is  in- 
curred, and  certain  papers  bek>nging  to  C 
come  into  their  possession :  HM,  that  the  firm 
of  three  had  no  lien  upon  the  papera  so  as  to 
enable  them  te  retain  them  in  respect  of  the 
bill  of  costs  due  from  C.  to  the  former  firm.  Is 
re  Fhrskam,  35  L.  O.  260. 

LONDON   AGENT. 

See  Agent. 

PRIVILEGED  COMMUNICATIONS. 

Discovery. — Demurrer  of  witness. — A  solici- 
tor is  not  bound  to  disclose  professional  com-  > 
munications  which  took  place  between  liimself 
and  his  client,  although  no  litigation  existed  or 
was  contemplated  at  the  time. 

The  same  rule  applies  to  similar  communir 
cations  between  the  solicitor  and  a  third  party 
who  acts  as  the  medium  of  communication  be- 
tween the  solicitor  and  client 

A  solicitor  demurred  to  interrogatories  seek- 
ing a  discovery  of  communication  between  him 
and  A,  B.,  stating  that  in  such  communication 
"  he  considered  and  treated  A.  B.  as  represent- 
ing his  client  and  as  being  the  medium  of  com- 
munication between  him  and  his  client :"  Held, 
that  he  had'hrought  the  case  within  the  rule  as 
to  protection.     Carpmaet  v.  Powis,  9  Beav.  16. 

RAILWAY   COMPANY. 

See  Appointment  of  Attorney. 

SERVICE   OF   NOTICE. 

When,  where  neither  the  party  nor  his  attor- 
ney  are  to  be  found,  the  court  will  deem  a  service 
at  the  piaee  from  which  aflidavita  are  dated  to  be 
sufficient.    Wenham  v.  Bowmajs,  35  L.  O.  395. 

STRIKING   OFF  THE  ROLL. 

Conviction  of  conspiracy. — Repersal  of  judg- 
ment.— An  attorney  of  this  court  was  convict^ 
and  received  judgment  on  an  indictment  charg- 
ing a  conspiracy  to  defraud  partiiss  of  goods, 
and  that,  in  pursuance  thereof,  one  conspirator 
obtained  the  goods  on  credit,  and  the  attorney 
seized  them  by  a  collusive  execution  which  be 
sued  against  such  conspirator.  Judgm^it  was 
reversed  for  insufficiency  of  the  indictment. 

Held,  a  sufficient  ground  for  striking  him 
off  the  roll,  though  no  affidavit  was  made  that 
he  had  committed  the  offence,  but  only  that  he 
had  been  Convicted  ;  and  though  he  deposed 
that  the  money  produced  by  the  execution  was 
justly  due  to  him  from  such  alleged  conspirator, 
and  denied  that  he  had  been  '*  a  party  or  privy 
to  such  criminal  conduct,"  as  was  stated  in  the 
indictment,  or  that  it  contained  any  ofience 
punishable  by  law ;  the  affidavit  not  specially 
denying  the  conspiracy,  or  that  the  act  charged 
was  done  in  pursuance  of  it.  In  re  Ki9g,  B 
a  B.  129. 

Case  cited  in  the  judgment :  Expsrte  Broaosall* 
S  Cowp.  829. 

TAXATION    OF  COSTS. 

1.  Service  cjf  subpcena  to  appomi  joKctfer*— 
I  The  solicitor  of  a  defendant  who  was  ahroid» 
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hlnriaig  died  durin|if  the  taxation  of  the  costs 
ordered  to  be  paid  by  the  defendant,  and  there- 
upon the  Taxing  Master  refusing  to  proceed, 
the  defendant  was  ordered  to  be  served  with 
8id)pcena  to  appoint  another  solicitor;  and 
serviee  of  it,  under  the  ctrcomstanees,  at  the 
late  residence  of  parties  with  whom  the  defend- 
ant ]Mt  and  usadly  resided,  was  ordered  to  be 
deemed  good  service.  Gibson  v.  Ingo,  35  L.  O. 
390. 

2.  Agreemsnt.-^kn  agreement  that  a  solicitor 
'  shall  be  paid  a  certain  sum  per  day  above  his 
usual  costs,  is  not  such  an  agreement  as  makes 
it  necessary  to  obtain  a  special  order  for  taxa- 
tion.    Re  Cteorpe  Eyre,  35  L.  O.  323. 

WITNBS6. 

See  Advocate  :  Primlegc, 


HaSo  of  tto0t^. 


AFFIDAVITS. 


The  Court  refused  to  appoint  a  receiver  of 
partnership  property,  though  after  a  dissolution, 
'  where  there  was  no  allegation  of  mismanage- 
ment or  waste,  and  the  effect  of  the  appoint- 
ment would  be  to  hinder  the  business  being, 
carried  on  according  to  the  original  agreement 
on  which  the  partnership  was  fouiid<^.  The 
costs  of  affidavits  filed  by  a  defendant  in  oppo- 
sition to  affidavits  fiied  by  the  plaintiff  after  an- 
swer, and  therefore  inadmissible,  ordered  to  be 
borne  by  the  plaintiff.  Child  v.  Clive,  35  L.  O. 
366. 

APPEAL. 

1 .  Bill  for  injunction  where  plaintiff's  title 
fails  at  law, — Appeal  for  costs  only. — ^This 
Court  has  no  jurisdiction  to  mulct  the  defend- 
ant in  his  costs  of  an  injunction  suit,  upon  the 
grounds  of  a  vexatious  and  expensive  defence 
of  the  action  at  law,  wherein  the  plaintiff  failed 
to  show  a  title  to  the  subject-matter  of  the  bill 

An  appeal  for  costs  only  will  be  entertained 
whenever  a  principle  is  involved,  or  the  practice 
of  the  Court  requires  to  be  defined,  or  a  par- 
ticular estate  or  fund  has  been  charged  with 
them,  or  they  have  been  refused,  contrary  to 
the  usual  practice,  as  in  a  bill  for  discovery, 
&c.     ChappeU  v.  Purday,  34  L.  O.  103. 

2.  Motion  in  respect  fif  costs  only, —  The 
Court  will  not  rehear  a  motion  in  respect  only 
of  costs,  if  it  be  necessary  to  investigate  the 
facts  of  the  case  for  the  purpose  of  ascertaining 
the  propriety  of  the  decision  in  respect  of  the 
coats.    Myers  v.  Wetkerall,  34  L.  O.  79. 

COUNTY   COURTS. 

1.  Actions  commenced  since  the  act. — Per 
Baron  Piatt. — Plaintiff  in  an  action  cpmmeDce<l 
since  the  15th  March,  is  entitled  to  costs  if 
there  was  no' County  Court  open  in  his  district 
at  the  time  of  his  suing  out  the  writ.  Sed  qtuere, 
Parker  v.  Crouch,  35  L.  O.  196. 

2.  The  County  Courts  Act  has  not  repealed 
the  provisions  of  the  Middlesex  Court  of  Re- 
quests Act  for  entering  a  suggestion  to  deprive 
a  plaintiff  of  costs.  Ransom  v.  Price,  35  L.  O. 
21^ 


COURT   OF  RSaUESTB. 


Jurisdiction, — ^An  action  was  commenced  in 
a  Superior  Court  in  December,  1846,  for  a  debt 
recoverable  under  the  provisions  of  a  Court  of 
Requests  Act.  Notice  of  declaration  was  given 
on  the  28 th  of  March,  1S47,  on  which  the  de* 
fendant  paid  the  debt.  The  Court  of  Requests 
Act  provided,  that  where  a  party  commenced 
proceedings  in  the  superior  courts  for  a  debt 
recoverable  under  the  Court  of  Rec}uests  Act, 
he  should  have  no  costs.  The  plaintiff,  how- 
ever, demanded  6/.  I7s.  costs,  which  not  being 
paid,  he  signed  final  judgment  on  the  1  st  of 
May,  and  issued  execution.  No  County  Court 
was  established  in  the  district  until  March, 
1847. 

A  motion  being  made  to  set  aside  the  exe- 
cution and  enter  a  suggestion  on  the  roll  to 
deprive  the  plaintiff  of  costs. 

Held,  that  as  the  plaintiff  had  commenced 
his  action  in  the  superior  court  at  a  time  when 
he  would  not  have  been  entitled  to  any  costs, 
he  could  not  recover  them  now ;  for  the  9  & 
10  Vict.  c.  95,  merely  repealed  Courts  of 
Requests  Acts  from  the  time  of  the  establish-, 
ment  of  the  County  Courts  in  the  districts 
where  the  Court  of  Request  existed.  Warburg 
V.  Read,  35  L.  O.  68. 


CaVXNANT. 


See  Jurisdiction. 


DI8CLAIMSR. 


Dismissal  of  bill, — On  an  application  of  the 
plaintiff  to  dismiss  his  bill  with  costs  against  a 
disclaiming  defendant,  without  prejudice  to  any 
question  how  the  costs  of  such  defendant 
should  be  ultimately  borne,  order  relused. 
Wigginion  v.  Pateman,  35  L.  O.  391. 


EXCEPTIONS. 


A  plaintiff  who  had  not  served  the  order  re- 
ferring the  exceptions  within  the  proper  time, 
was  refused  a  motion  to  discharge  tne  order, 
or  to  take  the  exceptions  off  the  file,  and  was 
ordered  to  pay  the  costs  of  the  irregular- service. 
Atleev.  Gibson,  35  L.  O. 

FEME   COVERT. 

Verdict  obtained  on  a  plea  of  coverture, — \ 
Where  a  married  woman  obtains  a  verdict  upon,' 
a  plea  of  coverture  pleaded  by  her  in  person| 
she  is  entitled  to  a  taxation  of  her  costs  out  of 
pocket.    Findley  v.  Far^n^rsoii,  3  C.  B.  347/ 

INJUNCTION   SUIT. 

See  Append,  1. 

INSOLVENT. 

See  Security  for  Costs,  4. 

INVESTMENT   IN   LAND. 

2  4*  3  Vict,  c.  cvii.-— The  circumstance  of  a 
party  having  made  three  applications  ^e  ths 
investment  in  land  of  different  portions  of  the 
purchase-money  of  lands  taken  under  an  act  of 
parliament,  is  not  sufficient  to  induce  the  Court 
to  refuse  him  the  costs  of  a  fourth  application 
to  invest  the  residue  in  the  funds.  Tke  MtT" 
ckmU  Tailors^  Compmy,  34  L.  O.  438. 
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JUftUpiCTION  or  JUbOB  AT  CHAMDBES. 

(Wffffii/.— The  7  Geo.  2,  c.  20,  extends  to 
aetimis  of  covenant  on  the  mortgage  deed,  as 
weU  as  to  actions  on  bonds  given  as  a  collateral 
atcoiitf.  'ITie  jnrisdiction  conferred  by  that 
ftatnte  on  "  the  Cmirt,"  may  be  exercised  by  a 
judge  at  chambers— ftnd  stmble,  the  *'  costs  " 
to  which  the  plaintiff  is  entitled,  are  only  the 
costs  itt  snch  suit. 

•  Where  a  mortgagee  sued  on  the  covenant  for 
repayment  on  the  mortgagee  deed,  and  a  ju'ige 
St  chambers  made  an  order  on  him  under  the  7 
Geo.  2,  c.  20,  to  stay  proceedings,  and  give  up 
lh«  deeds,  &c.,  on  payment  of  principal,  in* 
terest,  and  costs  of  that  suit,  the  Court  dis- 
charged a  rule  for  setting  aside  the  order. 
Cfaw  V.  Collier,  .35  L.  O.  176. 

See  Comri  ofRequeHs. 

'   LUNATIC. 

BB-comveying  mortgaged  estate.— The  costs  of 
ditaining  an  order  undfer  11  Geo.  4,  and  1  W 


tachment  issued  out  of  the  Court  of  Ghaneery* 
applies  to  a  judge  at  chambers  under  the  7  &  S 
Vict.  c.  96,  and  u|>on  an  affidavit  of  service  of 
the  summons,  which,  however,  has  never  been 
served  so  as  to  reach  the  party,  and  th««  judge 
makes  an  order  for  his  discharge,  theConitii^ 
grant  a  rule  to  set  aside  such  oi^er,  except  so. 
far  as  it  may  operate  to  protect  the  officer  of  the 
prison. 

The  Court  will  direct  the  costs  of  the  applica-. 
tion  for  such  rule  to  be  paid  by  the  priaooer. 
IVenKam  v.  Bowman,  35  L.  O.  395. 

SBCUBITT   POB  C08T8. 

1.  OJHeial  aeaignee.— The  official  assignee  of 
I  a  bankrupt  or  insolvent  is  entitled  to  be  in- 

demnifiea  against  the  costs  of  an  action  brought 
in  his  name  without  hb  authority.  Lamer, 
Bott,  16  M.  &  W.  300. 

Cats  cited  in   the   judgment:    WlsttelMad   r, 
Hus^hea,  9  Dowl.  P.  C  X58. 

2.  When  plaintiff"  temporapUg  ahemdoms  Ik 


4,  c.  60,7or  committee  of  a  lunatic  mortgagee  re«(ieiioe.-The  descriptoon  as  of  his  usual  and 
to  re-convey  the  mortgaged  property,  muSt  be  lS«t^J^^.!il^!f  ^l^^^^ 


paid  out  of  the  lunatic's  estate, 
34  L.  0.462. 


life  Tomneend, 


MOTION. 

Where  two  defendants  appear  by  the  same 
•olicitor,  and  Vafo  notices  of  motion  are  aerved 
«n  their  behalf  on  the  same  day  to  dismiss  the 
hill  for  want  of  prosecution,  the  costs  of  one 
BBOtion  only  win  be  allowed.  Balearree 
Hudson,  35  L.  O.  171. 

See  Appeal,  2. 

NSW  TRIAL. 

A  rule  was  made  absolute  for  a  new  trial, 
without  any  mention  of  costs  in  the  rule :  Held, 
that  the  Master  was  right  in  allowing  the  suc- 
^cessful  i)arty  all  •  such  costs  of  the  first  trial  as 
were  available  for  the  second. 

And  therefore,  that  he  was  right  in  allowing 
the  costs  of  the  briefs,  subpoenas,  and  copies  on 
the  first  trial ;  but  not  the  fees  on  the  bnefs,  or 
the  consultation  fecK,  or  the  costs  of  serving 
thesubpsnas  for  the. first  trial.  Lambert  v. 
Lgddon,  4  D.  &  L.  400. 

OPFICIAL  A88IONBB8. 

See  Security  for  Costs,  I. 

PAYMENT  INTO  COVST. 

To  debt  for  goods  sold,  money  lent,  &c.,  the 
defendant  pleaded,  except  as  to  16*.  parcel,  &c., 
never  indebted,  and  as  to  the  said  sum  of  15«. 
payment  into  Court.  The  plaintiff  joined  issue 
on  the  first  plea,  and  accepted  the  15*.  paid 
into  Court,  llie  issue  was  tried  and  found  for 
the  defendant :  Held,  that  the  plaintiff  was  en- 
titled to  all  the  cosu  relating  to  the  15«.  paid 
into  Court.  Harrison  v.  Watt,  4  D.  &  L.  519; 
fl.C.,  16M.  &W.  316. 
ej»«*< 


Cam  cited  in  the  jud^rmi^nt :  Goodee  v. 
•Biiih,  «  M.  &  W.  tfOtf ;  .'^  Dowl.  286. 

PRI80NBE. 
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Mtaehment  out  of  the  Court  qf  Chaneerg.-- 
Where  i^  prisoner  in  exeeution  under  an  at- 


tiff  who  conceals  the  place  of  his  actual  abode, 
whilst  under  apprehension  of  being  served  with 
processes  at  law  in  matters  unconnected  with 
the  suit,  is  not  such  a  fraudulent  misdescriptioQ 
as  will  entitle  the  defendant  to  nove'  for  se» 
curity  for  coats ;  especially  if  it  appears  on  the 
pleadings  that  the  defendant  is  an  accounting 

e  party  to  the  plaintiff.    Hurst  v.  Pa^viek,  36 

.'L  0.291. 

3.  Petition. — The  rule  which  requires  t 
party  resident  out  of  the  jurisdiction  Co  give 
security  for  costs  applies  to  a  petitioa  as  weU 
as  to  a  bill.    In  re  Dolman,  35  L.  O.  170. 

4.  iffM/neii//)2ai«fi^.--lnan  action  f^  the 
infringement  of  a  patent,  the  Court  will  not 
grant  a  rule  nisi  calling  upon  an  tnanlvent 
plaintiff  to  give  security  for  costs,  where  the 
circumstances  do  not  at  least  lead  to  a  strong 
presumption  that  his  assiffuee  will  adopt  the 
action  and  proceed  for  the  benefit  of  the  estate. 
Stead  V.  Williams,  35  L.  O.  395. 

5.  The  defendant  obtained  an  order  for  se- 
curity for  costs,  on  the  ground  that  the  plain- 
tiff  resided  out  of  England.  Before  that  order 
was  complied  with  the  defendant  arrested  the 
plaintiff  m  a  cross  action,  and  the  latter  went 
to  prison,  and  then  took  out  a  summons  to  re- 
scind the  order  for  sectirity,  upon  which  an 
order  was  made  suspending  that  order  as  long 
as  the  plaintiff  remain.ed  in  actual  custody  in 
the  cross  action,  and  giving  the  defendant  in 
the  present  action  10  days',  time  to  pksd. 
Some  days  after  this  the  defendant  in  this 
action  discharged  the  plaintiff  out  of  custody, 
who  at  the  eipiration  of  the  10  davs  signed 
judgment  for  want  of  a  plea,  thougn  he  (the 
plaintiff)  had  not  given  security:  Hdd,  thst 
the  judgment  vrafi  irregular,  as  the  order  for 
security  foir  costs  revived  on  the  plaintiff's  dis- 
charge from  prison.  Todd  v.  Johnson,  35 
L.  O.  394. 

6.  Plain tifTM  residence  not  SH^/imadhf  i^ 
sanhad^  —  Security  for  costs  must  be  i^ 

I  where  Um  deacription  of  the 


lust  be  gifett 
plaintiff's  le- 


Aiudifiieal  DigeH  qf  Cases-^Ckameery  Cause  Lut$. 
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adence  is  infofiieieiit.    SMwinff  ▼.  Bmrl  BaU 
s,  35  L.  O.  314. 


wrmsM. 


Smbnitence-mamep  fir  a  wunvner  dttamdd  to 
gheemdeHce. — In  an  tdioa  for  breach  of  a 
cliarter-partjr*  the  trial  having  been  postponed 
■t  the  instance  of  the  defendants^  the  plaintiff 
detained  the  captain  of  the  Teseel  tn  this 
eonntrj  for  a  period  of  300  days»  having  been 


advised  by  connsel  that  he  oovdd  not  safehr  eBt> 
amine  him  nnder  the  1  W.  4,  c.  33,  the  dennd* 
ants  having  intimated  an  intention  to  call  ^ii* 
nesses  to  impugn  his.  condact:  HfUf,  that, 
upon  taxation  of  costs,  the  plaintiff  i^as  entide^i . 
to  subsistence-mooe^  for  the  witness  dnring  the 
period  of  his  detention.    Ewms  v.  JVaiwim^  3 

c.  a  33r. 

Cue  cited  in  the  jadg^ent :  Barrr  v.  Pntt^  1 
B.&C.  376. 


BUSIMESS  OP  THE  COURTS. 


CHANCERY  CAUSE  LI3T. 
SitttAgi  hrfor§  and  after  EaiUr  Term,  1848, 

AT  LIKCOLN**  IN*. 

ftgHl  C^xnrfnar. 


K  Shtrp 
(  Ditto 

^^•i  Ditto     . 
^.r.rm,Allfr«7 

( WiUon 
S.ojDitto 
( Ditto 

iWetcbv 
Ditto 
Ditto 
Fnter 


/  CuDiftnghsB 
J  Ditto 
1  Ditto 
J  Lnwreoeo 
\  Maiwell 
I  Ditto 

rioyd 

Wmtls 

Gottgb 

Attomey-GsB. 

1a    re    Ludloir 

Chtritiet 
K  Bsoks 
)  Udsam 

SilMon 

Lmhmy 

Ditto 

Curling. 

Grove 

'Blsir 

Birch 


AP»ALS. 

Ttylor)  tppsalpt.bd. 
Ditto   )  sppottl. 

Allfrej,  ditto 

Wilaou) 
Ditto     V  appeal 
Faster  j 

Ditto         ditto 
Jooes         ditto 


Jfurrmy^ 

Ditto     ) 

Kibblethweite,  Bp)ieel 
Ditto  ditto 

Boyd  ditto 

Hyde,  es«M  by  order 
Bult,  eppeei 

Gibbs,  ditto 


By  order.    • 

Benks      f    W*** 

Kdgworth  ditto 

Lord  Melton  ditto 

Ditto  .  ditto 

Flight  ditto 

BestM'd  ditto 

Ormohd  ditto 

Joy,  4  cauMs  ditto 

fi''^  \  ditto 

Sturgii  Ditto  J  """' 

Reynolds  Wbeltn  ditto 

St.  Victor  (paiid*  Devereoz  ditto 

per)      ' 

ClUnd  M*>Iabon     ) 

<  Ditto  Hiseos         V  ditto 

{  Ditto  BoddingtoB  ) 

Clarke  Wybura  ditto 

Attorney  •Geo.     Mayor,  &c.  of  the  Bero* 

of  Boaton  ditto 

Tomer  Newport  .  ditto 

Forbea  Herring  ditto 

KIderton  Iisek  ditto 

Siilea  Guy  ditto 

: .  Gat1aad(fsapsr)  I'mper  dins 

Heney  Hewitt  ditto 

iUveo  KsrI 


Wia'€^MMiaTbn  ot  ffngbmtt. 


WLMABt  OBMURBRRa,  CAVtBS,  BXCBPTIOHa,  AlfO  9VS« 

Tuan  oiiiKCTio;iis. 

Weat  Cornwall  Railway  Company,  e.  Xobstt 
dem. 

BakeVv.  Baker,  dem. 

S.  U.  G.,  My«ra  e.  Maedoaald,  t jBauaea. 
%  Waatell e.  Lealie,  (ue,  dire,  and #x«s.pt«  bd. 
(  Bird  V.  KorU,  came  by  order. 

Same  v.  Same,  auppl.  bill. 

Hiokaon  v.  Main  waring,  i  causes* 

Cbambtirae,  Siggera. 

{Ladbrooke  «.  Smith  | 
Browne ,    9»  Ditto  1 
Karl  of  Balcarraa  v.  Jobnion,  ezoaa. 
Duke  of  Leeds  ir.  Karl  of  Amherat.  exont* 
Batoaraball  e,  Bubop  of  Wiocbcfter,  fnr.  dirs. 
and  coats 
Jenkins  v,  Briant,  fur.  dirs.  and  eoeU* 
Adeye.  Arnold,  ditto 

Kobens  v:  lioberta. 

Green  e«  Mortoo,  ficauaes*  fur.  dirs.  and  costs. 
Kackbam  v.  SMdall. 
Qraen  «.  Bourke. 
'  Cocking  e.  Brigga. 
Palmer  «.Wbite. 
Jones  e.  £rana. 
Salomona  «,  Connop. 

i  Rainbow  «.  Lamb  fur.  dir«.     . 
Ditto  V.  Moaa,  cause.  * 

Sturgea  v.  Arrowamiib* 
J  ones  V.  Walker. 
Bourkee.  Gn-en. 
Pemberton  e.  Wtloooks. 
Dobaon  v.  Lyall,  fur.  dirs.  and  eosts. 
Greenwood  e.  Groom. 
Weaibrook  e.  Knigbt 
Jobnaon  v.  Tucker. 

Pocock  e.  JobnsoB,  fur.  dirs.  snd  soils. 
Vulliamy  v.  VuUiamy. 
Pawsey  v.  Hale,  exo'ns, 
Jowett  V.  Board,  fur.  dtra.  and  coats. 
Skarfe.  Soulby. 

Cook  e.  fynniay,  fur.  diis,  snd  coata. 
Parkin  «•  Saodemou. 
Bailey  «.  Parry,  fur.  dira.  and  coats. 
Rodney  «.  Rodney,  3  caussa. 
Cmton  V.  Penrose. 
Wood  e.  Smitb,  fur.  dirs.  andsosts. 
Kmbertoo  e.  Wood,  3  causes. 
14tk  AprU,  Prise  v.  Park«r. 
Askew  «.  Davidasn,  fur.  dirs«  and  soatsu 


568 


Clumoery  Came  lAsL-^QMetn's  Bnok'-Cram  Punier. 


Alder  o.  Masters. 
.   <5reyt>.  Webb. 
Robinson  v.  SoIIory 
Tamer  v.  Deris. 
Lew  V  Urlwtns,  exons. 

JKnifrlit  V.  Morrall  ) 
Harrison  v.  Ditto  i 
Knigbc  V.  Nugent       \ 

Walker  ».  Marquis  Camden,  fur.  dirs.  aad  coats 
Walker  v.  Stephens,  S  causes. 
Tbomas  v,  Lev^is. 
Waters  v.  Waters, 
HeddisU  v.  Ferns. 
Lyne  r.Deffell. 

{Black  V.  Gouldsmith  I 
Ditto  V.  Pearson.  | 

Elverston  o.  Hnle. 

Berry  r.  Attorney-Gen.,  fur.  dirs.  and  petn. 
Cesarini  v,  Cesarini. 

Bryaii  v.Tnig^,  exons.,  fur.  dirs. and  4petns. 
Cook  V.  Fvnnev-,  rehg. 
Staniland;.  Willott. 
Clark  9.  Franklin. 
Earl  Chesterfield  v.  Duncombe. 
Wilkinson  e.  Hartley. 
Ashburner  v.  Wilson,  fur.  dirs.  and  costs. 
Dawson  v.  Dawrson,  ditto. 

Hill  V.  Sanders,  ditto. 

Steward  «.  Farmnta. 
Fitch  V.  Frend,  fur.dirs.  &  costs. 
Lawson  v.  Meek. 
Squire  v.  Clunee. 
Tyson  v.  Tyson. 

Beaumont  v,  Jones,  fur.  dirs.  &  coaU. 
Mitchel  V.  Reynolds. 

Walker  «.  Eastern  Counties  Railway  Company. 
Pittle  V.  Sutton. 
Datis  ».  Burgh. 

Warden  v.  Ashburner,  fur.  dirs.  and  costs. 
Castleden  v.  Snelling. 
Johnson  v.  Bates. 

Vesey  v.  Vesey,  fur.  dirs.  and  costs. 
abort.  Patch  o.  Graces. 
Burton  V.  Taylor,  fur.  dirs.  and  costs. 
Short,  Burton  w.  Lov^day. 
Shorty  Missing  r.  Rawlings,  fur.  dirs,  and  costs. 
Carter  ».  Carter. 

Dunholme  v,  Kent,  fur.  dirs.  and  costs. 
Magregor  v,  Bainbridge. 
Monro  V.  Taylor. 

King  V,  Francis,  fur.  dirs.  and  coats. 
Ellis  V.  Cowoe. 


Vitt^Unctllot  Winiqtt  Brnrc. 

CAUSES.  FURTHKR  DIRECTIONS,  AND  CXCXPTIOMSl 

Edwards  v.  Salloway,  dem. 

Musters  v,  Wright,  objection  as  to  parties. 

Daintree  v,  Haynes,  exons.  as  to  answer. 

Ball  V,  BonfiKld. 

Trinity  T,,  Barton  v.  Tlaynes. 
flit  April    I  S"0'«'<lon  *•   Marriott,  exons.  t  sets. 
'^     •   1 '>iuo  ♦.  Ditto,  fori  dirs.  and  costs. 

Dewbery  v,  Dewbery. 

Garrett  w.  Wilkinson. 

Johnson  v.  Richards. 

Lane  v.  Lane. 

Fearce  t>.  Veter. 

l^ih  April,  Buckell  p.  Hardley. 

Gould  e.  Gill. 
imAprU,    5  Ditto  r.  Ditto      I 
(  Ditto  V.  Sturgia.  1 

18«*  w/pnii  Seaton  t».  Waller. 

Allen  e.  Leacb,  fur.  dira.  and  cosU. 


Cordy  s.  Wright,         ditto. 

^nd  April,  Lund  v.  Ash. 

Ditto,  Lewis  o.  Bourne. 

Ditto,  Rowev.Rowe. 

Fuller  «.  Fuller,  fur.  dirs.  and  cosU. 

Parkinson  v.  Gore. 

Wronghton  v  CoJf)<iboiio,  exons.  sad  fas.  dirs; 

Short,  Emery  v.  Fiultips. 

Jones «.  Mearns. 

I^th  April,  Smith  o.  Wright. 

Diito,  Alexander  t.  Bnsbbj. 

Ditto,  Baker  V.  Moseler. 

27th  Aprils  Mensies  v.  Connor. 

iSth  April,  Skinner  v.  M'Donail. 

^9th  ApriL,  Redshsw  v.  Newrbold. 

29«/i  April,  Bower  ».  Slaney. 

SWt,  Cheetham  v.  Cannon. 


CAUSES,  FtfRtHBIl  OtaSCIfOXS,  AND  BXCSPHOSI. 

Jackson  v.  Field,  dem. 
Tojix  K  Moor  ir.  Vardon,      I 
a  day  {  Ditto  v.  Lachlan.       \ 
Clementi  9.  Fielding. 

ToJix  a  dmf,  GaskeU  r.  Holmes,  for.  dirs.  sad 
costs. 

5.  0.,  Sowerby  •.  Clayton,  ditto. 

Scarborough  v.  Pinsent. 

Osborne  v.  Foreman,  fur.  dirs.  aad  costs. 

S,0.,  Rooke  e.  Drake. 

S,  0.,  Viscount  St.  Vincent  w.  HincUfly. 

5.  O.,  Smith  «.  Harwood. 

Ditto,  Jackson  e.  Jliixtable. 
I5th  April,  Labouchere  e.  Claikaoo. 
101*  April,  Hughes  v,  Williams. 
Ditto,  Chappell  o.  Rees. 
Ditto,  Coltman  v.  Harrison,  fur.  diss^  and  costs. 
Read  v.  Coben. 
Nell  V.  Ashhurst, 

iSth  April,  Staley  «.  Regent's  Canal  Co. 
Ditto,  Bewaber  v.  Arieil. 
iOth  April,  Shepherd  v.  Anderson,  fur.  dirs.  snd 
costs. 

Barrett  r.  Buck,   ditto. 

17tk  April,  Sentence  «.  Porter. 

Slit  April,  Little  p.  Spooner,  t  causes. 

Salomans  v.  HasencleTer,  fur.  diss,  and  costs. 

Middleton  v.  Rear. 

t6ih  ApriL  PetreV  Duncombe. 

Attorney-Gen.  v.  Oaborue,  fur.  dirs.  sad  costs. 


Easttr  Ttrm,  1848. 

Bucfa.— The  Queen  9.  The  Great  Westsm  Rail- 
way Company. 

Same  v.  Same. 

IVarwickthin. — The  Queen  v.  Thoanaa  CoUios. 

Sf<iffor</*Air8.^— The  Queen  9.  John  Kaao. 

Oarnmrvoiiihire. — ^TIm  Queen  9.  l*be  ]rMlMt^f"»* 
of  Holywell,  Flintabire. 

C5wi»«>fl//.—i  he  Queen  9.  Henry  Ntebolls. 

Hri7tjiAire.~Tbe  Queen  9.  The  iafaabitaota  of  St. 
Thomas,  New  Scrum. 

Ztoro/n^/iirtf.— The  Qaeen  9.  The  lafaabiUats  of 
Cooingeby. 

Yorhhire. — The  Qu&en  v.  Tbs  lahabitanti  0 
Carlton. 

KorAt/itre.— The  Qoeen  9.  Tbs  UsbitaU  ef  Ad* 
dinfffaam. 


Que^^  Benck^CSrown  Pcg^. 


S6g 


Yft/tifcitv.— The  QiM6iiv.Th«  IdUbi^litts  of  Co- 
torno. 

Dtwiisfttre.— The  Qaeen  v.  The  Inhahiiahts  of 
East  Stoneboase.  / 

Yorhhirt.—The  Queen,  v.  The  Inbabitanta.  of 
Gomeraal. 

L<ieesfert&ir«.— The  Qaeen  v.  The  Key.  E.  B. 
Shaw,  elk. 

Engiatui.^^The  Qaeen  v.  The  CommUaionera  of 
Stampa  and  Taxes. 

Wutmifreland. — ^The  Qjueenv.  Martin  Irving,  E«q. 

WeUmanland,  —  The  Queen  v.  Martin  frring, 
£aq. 

Middletex^^The  Queen  v.  The  InhabiUnts  of  St, 
Pancras,  (witb  Hackney.) 

Middlati.—Th9  Queen  v.  The  Inhabiatnta  of  St. 
Pancraa,  (with  St.  Luke.) 

Yorhkire,— The  Queen  v.  The   Inh^bitanto  of 
Monk  Breton.  % 

EsMtx.^The  Queen  v.  The  Tnliahifanta  of 'W^itbam. 

Surrey  4 — ^Tbe  Queen  v.  The  Inbabitanta  of  White* 
chapel. 

CornwaU.^-ThB  Queen  v.  Richard  William  Riley, 

Wett    Riding,    Ydrkihir§,—The    Que«n  v.  The 
Chorchwardena,  &C4  of  Longwood. 

Devmtthire^ — The  Queen  v.  Wm.  Warren  &  others, 
(feoffees,  &c.) 

Cambridgfthire. — ^The  Queen  v.  The  Inhabitants  of 
'Ash  well. 

Surretj. — The  Qaeen  «•  Henry  Chasemore. 

Weit  Hiding  vf  ForfcfAtr».~The  Queen  «.  The  In 
babtunts  of  Ovenden. 

West  Riding  of  Yorhhire^—The  Queen  v.  The 
Inhabitants  of  Ald&orough. 

Chetkire, — ^The'  Queen    v.  The    Inbabitanta   oi 
Pott  Sbrigley. 

Cheshire, — ^The    Queen   v.  The    Inhabitants   of 
Maceleafield. 

Dtirham, — The  Queen  v.  Mayor,  &c.,  of  Sunder* 
land. 

West  Riding,    Yorhhire, — The  Queen  v,  James 
Preston  and  another. 

West  Riding,   Yorkshire, — The  Queen  v.  Joseph 
Longbottom  and  another. 

£efMu&iire.**The  Qneeil  v.  The  Inhabit«>U  of 
Sheffield  (Kirby  and  C.) 

XancMbiFf^^The  Quecti  «.  The  Inbabitanta  of 
Sheffield  (Lye  and  faaitlf.) 

CoLJietter.f^Tih9  Queen  v.  The  Inbabitanta  of 
St.  G  ilea. 

LamcffMm,'7^Tbm  Queen  «.  Tlie    Oveneera  of 
Salfor^, 

Bngknd  and  Tfa/«.— The  Queen  v.  The  Tithe 
Commissioners. 

Wsst  Riding^  York^ire.'-'ThB  Queen  v.  The  In- 
habitafita  of  Halifax  (with  Alnwick.) 

Midfflesm^FUe  Qaeen  v.  The  Inbabitaata  of 
Harrow  on  the  Hill. 

JTmt.-^  The  Queen  «.  The  Inhabitants  of  Chatham. 

Trorcei«MY&tre^-.The  Qiieea  o.  J.  M.  G.  Cheek 
■ad  another. 

Wilts.^  The  Queea  v.  The  Inhabitants  of  Sbep- 
«BiL  MalWt. 

Oieshire.-^Th9  Queen  «.    The   InhabitanU    of 
Gtoaaop, 

ITitrwfeii&tfv.— The  Queen  «.  The  TnhabiUata  of 
Sc.Micliael,  Coventry. 

Witt  Ridims:,  Yorkthsre^^The  Queen  v.  The  In- 
habitants of  Halifax  (with  Risbworth.) 

Z«CMt«nAir04— >Tbe  Queen  v.  The  inbabitaata  of 
St.  Margaret. 

Awny.  —  The  Quces  v.   The    Inbabitanta  of 
Chriatchurcb. 

AMrrsy.  —  Tb»   Queen  n.  The    InhabitanU    of 
Rotberhithe.  [ 


i'<y«iei«A...The   Queen  «u  The  Inhabitants  of 
St.  Andrew. 

Middlesex, — ^The  Queen  v.  Hammersmith  Bridge 
Company, 

5urrsy.— .The  QoMn   fu    Tbfe  Inbabitanta  of 
Croydob. 

^t/to.^  Hie  Qaeen    v.  The    Inhabitants    of 
Seend. 

Cam6ridMl<r«.'~The  Qneen  v.  The  Inbabitanta 
of  Melton  (Suffolk.) 

Xane(uAirs^~Th«  Queen  «.  Henry  Whittles. 

West  Riding,  Yorhhire^^Th»  Queen  u.  The  In* 
habitants  of  Mir6eld. 

Cam6n(^ftire.-^The  Quemi.v.  The  Inhabitants 
of  St  Ebbe. 

Gloucestershire. — ^The  Qaeen  v»  John  Read  and 
others. 

Weit  Riding,  Yorhshire.^-The  Queen  v.  George 
Grant  and  others. 

.    Derbyihire. — The  Queen  t.  Robert  Arkwright, 
Esq. 

Gr«it  rarmeutJi^— The  Qu^n  u.  E.  IJ*  L.  Pres- 
ton. 

ITen^— The  Queen  v.  The  Inhabitants  ofMaid- 
stone. 

Northamptomhire* — The  Qoeene.  Lord  and  Stew- 
ard of  Manor  of  Weedon  Book. 

Lancashire, — The  Queen  v.  Willism  Adam  Utfl- 
ton. 

Monmouththirc^ThB  Queen  a.  Xb«  Itihabitants 
of  Bedwehy. 

X)evojufttr«.— The  Queen  n,  Thd  Inhabitants  of 
Cheriton  Fitzpaine. 

Sussex.— 'Vhe  Queen  v.rrhe*In1iabitBnts  of  Hamaey. 

Norwich^^The  Queen  v.  The  Inhabitants  of  Fawfir 
cett,  St.  Mary. 

Norwieh.'—The  Queen  v»  ChurohwardenSy  &c., 
of  Tacolnestone. 

West  Riding^  Yorkshire.^The  Queen  «.  The  In- 
habitants of  Rawden. 

Berkshire,  —  The  Queen  a.  The  Inhabitants  of 
Silchester. 

Z>f ooits^ire.— The   Queen  v.  The  Inhabitants  of 
Totnes. 

Linaduthke, — ^The  Queen  v.  W^Uam  Clayton, 
jun. 

Yorkshire, — ^Tbe  Queen  v.  John  Blanshard  sod 
another. 

Carnarvonshire, — The  Queen  v.  The  Inhabitants 
of  St.  Panares^  Middlesex. 

Essex.  —  The  Queen  v.  The  Inhabitants  of  Hat* 
field  PeToril. 

ZiDfrpoo^.— The   Queen  v.  The  Mayor,   &(i.  of 
Liverpool, 

Br0roni/iir«.— The  Queen  v.  The   Inhabitants  pf 
Brecon. 

Lancashire, — The  Queen  v.  George  Kooz  and 
another. 

Yorkshire, — ^The  Queen  v.  Francis  Cooper. 

Sussex.  •—  The    Queen    v.   The    Inhabitants  '  of 
St.  Thomas  the  Apostle. 

WiUskire,—T\iB   Queen  v.   The.  Inhabitants  6f 
Sbalbooro. 

Denbighshire.^Tbe  Qu^  v.  The  Jnhabitantt  .of 
Llandogget. 

Middiesex,-— The  Queen  v.  The  tnbabitants  of  St 
Leonard,  Shoreditcb.  .       .  . /. 

KoribAirtf  ~Tbe  Qneen  o.  TW-^hei^eld  Canal 
Company.  / 

Middlesex.-^ThB  Queea  v.  The  Glerkeiiwell  Im- 
provement Comroisaionera. 

Lincolnshire, — ^'fhe    Queen  '«.'l*be  Juatioes  of 
Lincoln.  '^*♦" 

JUiddteeest.'^The  Queen  aw  HThy  Inhabitants  of 
Miie  End  Old  Tow'n.       .-''■    m«U)<>' 
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COMMON  LAW  CAUSE  LISTS. 

"  \ 

MEW   TRIALS. 

;  ■odctermined  at  the  and  of  the  Sittiogt 
After  Hilerj  Term,  1648. 

Effffer  r«nii,  1846. 
Tm§:'^yfetlStk  he  enother  v.  Gretham — Dondai. 
Ziierfetl.— Doe  d.  Htyward  v.  Tintlay— Cromp- 

JUi»«r  Tkrm,  1847. 

Ltmdmu — Xewtoo  eod  another  v*  Belcher — Crow- 
4er. 

WmrmUk  ^Bower  v.  Wood— Whiteburet. 

XesMifer.— Tomer  and  aootlier  e.  Hartley— 
Uartio. 

tiwerpool^^y^X^t  e.  Fenton— Knowles. 

Ainfrafl.— The  Queen  «•  Inhobiunu  of  Ty thing, 
of  EastMerk— Cockbarn. 

SMierert.— The  Queen  e»  lohabiunta  of  Tything 
•f  Moore— Same. 

TrinH^  T9Tm,  1847. 
MiiiUmt4 — Clayarda  v.  Detbiek  and  another  — 


MadkMfmes  Tfrai.  1847. 

JfiMoar.— Hilton  v.  iArl  Granville— Attorney- 
General. 

Jlf«tfdCcfer.<^8«niM  «.  Seme — S«*rjennt  Tulfourd. 

Miiddtnrt,  —  The  Queen  v.  Poniaine  More au  — 
Sir  P.llieaiger. 

iGd4lues. — Booaer  o.  Davidwn— Serj<*Hnt  Sliee. 

Z.eii^«iii.-.Steele  0.'  Ho<>- W.  H.  Wataon. 

iMhtiii.— Archibald  e.  Tatha^n— Sir  P.  Tbesiger. 

lemfM.  —  Newton  and  another  v.  Liddiard— 
Chnmbere. 

Snf(§Hu — EUgban  9.  Clementa — Serjeant  BvIm. 

GMNMaler,— fike  «.  bteTeas,  Kaq.— Keatingl 

yerlr,,-«Afideraon  «.  Hovnton — Martin. 

Ferft.— Charter,  a  p8u(^r,«.Gr<fameand  another 
— Knowlea. 

JlnrAeai.- Humble  e.  Hwnter-W.  H.  Walton 

UmrfitmL  —  Bell,  P.  O.  e.  Lord  logestre— 
Martin. 

llerrpeat— Norria  v.  Fresh — Knowlf^n. 

Draen^ — ^IMugle  v.  B»ker— Serjtfiinr  Kiiiglake. 

l^rfiM. — Foril  0.  W  iddicombe  — Cro«rder. 

0*1  ea. — Same  «.  S^me— Serjeant  Kiiiglake. 

BriiM, — Dyfr  v.  Cowley — Same. 

ITtfni.— Wrav  v,  Toke  and  another — I.ii8h. 

ir#NC. —Oilea,  ten.,  and  other*  v.  Grorea— Cham* 


FiJMif.— Fidwarda  and  Wife  «.  Williams^Attor- 
Bey-General. 

Flint— lloberU  9.  Campbell— Welaby. 
,    .  Hibrtt  Ttrm,  I8i8. 

Jfiz/d/reL'-Tbe  Queen  v.  Cutler  and  another. 

IfM/rarx.— (ieprge  p.  Marquia  Conyngbam. 

I^ndem, — Wataon  v.  Karl  Charlnmout  and  othera. 

i.eadSeN.<»-Triaieo  «.  De  Bnrgh« 

himdon, — VVilkina  9.  Wood 

leaiAM  — ('ollard  r.  Ijea. 

idmd0n,  —  'llie  Quenn  v.  Chnrsetie. 

Trafd  cfMriag  HUntr^  Term,  1848. 

Afitf^inrx.- Mitchell  v.  Crudeaon. 

JfMfauMb— Deacon  v..  Ilowdon. 

B»rL*aOBO  RULIS. 

£a»(cr  Term.  1848. 

Firet  Day. 

rSST^  Wmiam  Williame,  Ewj..  In  n  Fhilip 


In  the  matter  of  the  Midland  lUttway  Xhmfmj, 

Gee  9.  Feaniley. 

In  re  Batty  and  Th'ompaon; 

In  re  Eaat  and  Wast  India  Docki  aad  John  Lear. 

In  re  Eaat  and  Weat  India  Docka  and  William 
Bradabaw. 

In  re  Wellealey. 

Scadding  9.  Lorant* 

In  re  Acwortb  and  Dowaetl 
Tbe  Queen  9.  Council  of  the  Borough  of  Warwick.  * 

Same  9.  Council  of  the  Borough  of  Coogleton. 

Same  o.  Biabop  of  Rochester. 

Same  9.  Robert  Vickery. 

Same  e.  Benjamin  Parham,  Eaq. 

Same  a.  Richard  Brightman. 

Second  Day. 

In  tbe  matter  of  Pauling  and  another,  and  tbe 
East  Lancashire  Railway  Company. 
In  re  William  Haynes  and  another. 
Hole  and  another  9.  Kershaw. 
Nind  9.  Rhodea* 
In  re  G9odacre  and  another. 
In  re  Zerab  and  Smith. 
In  re  Rauken  and  othera. 
The  Queen  9.  Jamea  Mott. 
Same  9.  Paynter,  t  rulea. 
Same  9.  Eaatern  Coontiea  Railway  Compasy. 

Thii4  Day. 

Tlie  Queen  9.  Joaeph  Sohleainger. 

Same  9.  Treiaurerof  tlie  Borough  of  Oaweatry. 

8«me  V.  Lords  of  tbe  Treasury,  Eiparte  Dobbin. 
^  Same  9.  Juatices  of  Lancashire,  Appeal  of  labn- 
hitantaof  Wolv«*rhampton. 

Same  9.  Ipawteh  and  Bury  St.  Edmunds  Railway 
Company. 

Same  9.  Justices  of  Middlesex.  Appeal  of  Robert 
Cook. 


aPfcCIAL  RABEa  AND  DBMvaRBna. 
Eajler  Termy  1848. 

Whitmore  and  Co>— Morris*  Bt.,  9.  Dk.  olBen- 
fort,  dem. 

Pliilpoc— :\Iorrell  9.  Biddtt,  apeetal  easn. 

Gottgh.^  Bowera  9.  Nixon,  dem. 

C.  Bell.- Clegg  and  others  v.  Deaidea, 
rerdict. 

Roy  6t  Co.-— Doe  dem.  Smith  9.  Birkia, 
caae. 

Williamson  *  H.— DaiU  9.  Uoyd  and 
special  case. 

Aaliley.'— Freeman  and  Wife  e.  Batley,  dam. 

Hawkins. — Coakes  v.  Sherrington,  award. 

Coode  and  Co.— Doe  d.  Xillett  a.  MilleCt,  speeU 
case. 

Bolton.— Oatler  9.  Cooke  andothera^enatisl  ansa. 

Chilton  and  Co.— Cutler  e.  Bower,  dem. 

Kinsey.— Doe  d.  Pennington  a.  Tanivnt,  awafd. 
Stands  over  till  Trinity  Term. 

Niion. — W.  A.  Glioslin  9.  Gregory  aad  1 
dem.  to  deft.  Gregory *a  pleaa. 

Same^ — Davison  9*.  Wilson  «mI  others,  dem. 

Willmms,  J.  Griffiths  v.  Lewis,  soed,  te.,d 

Co|rpock, — Collett  9.  Curling,  dem. 

Gregory  and  Co. -^Trinity  House   v.  Bendle» 
special  case. 

Tilson    and    Co.  —  Green  and    othen  su   8^ 
Katherine  Dock  Company,  apeetal  caae. 

Newben  and  £.— Hoare  v.  Silverioek,  nmat  ef 
judgment. 

TIppetta  and  S.— Laorie^  Km.,  m 
Bendsill,  aircat  of  Judgment. 


Comuton  Lam  Cmue  Litis, 


«I 


Tenplt.— Cnrkwis  «.  Ltturie  and  others^  dam.  to 
defendant  Temple**  pleas. 

Punier  and  W.  —  Moens  and  otl^era  e.  Von 
Greiaheinii  award. 

Lewia.— Winn  «.  Gadderer,  dem. 

Madox  and  VV. — Bonme  v.  Scott,  special  case. 

Fry.— Reed  v.  Salter  and  another,  sued  with  an- 
otliar,  dem. 

Makinson  and  S.  —  Palk  «.  Force,  sued  witb 
Ebbels,  dem  to  defendant  Force's  pleas. 

Bridges  and  Co.— Russell,  extrix.,  o.  Phillips, 
Bt;,  special  ease. 

Palmer  and  Co.^Cottsens  e.  Harris  and  wife  and 
otberii  dem. 

Westmacott,— Speneer  and  another  e.  Haggtadur, 


Pietman  and  Co.— Bnrd  and  another  «.  Smith, 
MCyftc.fllem. 


iUMd/^tcjr^— Edmonds  and  others  e.  ChalUe  and 
another. 

MiddleMX.'^KiaK  e.  Jont^s. 

Middte$ex,~-'S ind  v.  Arthur. 

Xofu/oi*.'— filsndr  v.  De  Buigh. 

London, — Powell  v,  Bradbury  and  anolbcr.    ' 

London, —  mard  o.  Egerton  and  others. 

London.^CnA\  v.  Edge. 

London. — Mauger  and  another  9.  Br^htaiii  wad 
others. 

London. — Same  e.  Same. 

London. — Smith  r.  Roberts  and  others. 

London. — Dhw,  juo.  v.  Butler  and  another. 

London. — Ledder  snd  another  v.  Purdaj. 

Hanti. — Harver  9.  Johnston. 

Surrejf. — Fitsgerald  v.  Fitfg«ra1d« 

jr«nc. — Lawes  and  another  v.  Brown  and  aaotliac. 

Wattaiek. — Tnrleton  v.  King.  ! 

Ltieestor. — Kd wards  v,  Lawleas. 


Common  "Vtnii. 

Banamt  Papor  qf  Efuter  Term.  1848. 

BNLAROSO  aVLSS. 

To  1st  day.^Tobj  e.  Loyibond. 

-  ••   BattTy  an  infant  V.  Marriott. 

•  •    Faithful  V.  Gingell. 

•  •   Barber  v.*  Gower. 

..   Tolaone.BishdpofCarlisle&othera. 

3**  5th  dBf4 — In  the  matter  of  Thomas  Tindal, 
gmt.,  one,  &o.;  Ezparte  Lord  CbiM^dos. 

To  lOtb  day.— In  the  matter  of  Alexander  War- 
rand,  gent.,  one,  &o« 

New  Triali  of  HiUtry  T«nn,  1847. 
Xomten— Smith  epd  others,  assignees,  v.  Watson. 
Xoiulon.— Brown  v.  Chapman. 

Now  Trialt  of  Ea$Ur  Torm  la$i. 

MiddUtex^  —  Morgan  and  .another,  ex*  e.  Earl  of 
Abergavenny. 

MiiddltMX^ — Goddard  e.  Dobeon  and  another. 

MiddUto*" — Murray  and  ocbera  v.  Hall. 

London.-'^icVoU  v.  Ross,  jun. 

io»<ijm.— Same  e.  Same.r 

London. — Humphreys  v.  Shuttleworth. 

London^r-GxiodUVe  V.  Kin%, 

Xofuicm.— Hopwood  v.  Thorn. 

ZA>m2a»^Barkerv.  Griffiths. 

ZoiuloA.— Perry  n.  Parr. 

JtMdow.— dlaciie  v.  Pidding. 

Ner/b/*.— Garrard  v.  Tuck  (in  dower.)-    ->    ' 

Sii/4i».—Vipen  e.  Gay  and  others. 

Sufolk. — Same- «•  Same;       '     >     • 
(Toatand  oyer  indefinitely  by  consent^  ^r  cur. 
Slst  Jan.  1848.) 

2t£W  TKIALS. 


'  Trinity  Term  latt. 
JflddiMif.— Barnes,  administrator,  v.  Ward. 
jriddUsex.— Young  Vi.Geiger.   '  , 

Hfiddiiei^-^amee:  Sante. 
Xtfndcm.— Alexander  v.  M'Kenxie,  pub.'  offi. 
London. — Belcber  &  others,  assignees,  v.  Patten. 
J^mdon^ — Doe-dem'Rdyle'and  others  v.  Allison. 
i:,afi<fe».--Same  e.  Same. 

MiehaeUnat'Term  latt, 
IfiddlsMs.— Hopwood  v.  Whaley. 
Middle$ex. — CoUins  v.  BenneH  and  othera,  ezora^ 
ilCiddlrier.'— Jenhinsott  and  another  e.  .Raphael. 
Jlfid<//cwx«— J0II  and  another  v.  Downee.       ■     . 
Jfiddissex.— Doe    (Cotesworth    and  others)   v. 
Skinner. 


Norf'oiA. — Hoggins,  jun.  v.  Bailey. 
"  mng  V.  Hamcock.* 
Borsston  v.  Frances. 


Ner/ott.— H 
Sujfolk.^Yc 
Woreetter. — 


5to/brrf.— Humphries  v.  Longmore  snd  anotlMr. 
Monmouth, — Crosfield  «.  Morrison. 

Hilary  Term  /lUT. 
JftdtUcMr.—Caant  V.  Thompson. 
ifui(i2eMr.— Same  e.  Same.  -i^'   > 

JfMi(tfefcr.*-Tappenden.  a  pauper,  «.  Bait  ' 

/>»id0».^Sch warts  V.  Sharp  and  another. 
London. — Berielt  v,  llie  Peninsular  and  Oriental 
Steam  Navigation  Company. 
XoMion.?— Cro w  ther  n«  jSolomona. 
XoiKimi.— Russell  n.  Briant. 
London. — I'appin  v.  City  Steam  Boat  Compm^. 
London, — Cockbnrn  and. another .r*  Alexander 

CUR.   AD.  VULT.    . 

Patteson  and  othera  e.  Holland  afpd  others;     ; 
(To  stand  orer  .till  the  tci.  fa.  in  Qoeen'ii  BeJilB* 
is  disposed  of,)  •  ^      .    . 

Smart  and  another  v.  Sanders  and  others. 
Owen  V.  Challis. 

Diekerv.  Jackson.'  '->..'»» 

Cooling  V.  Coxp.  •: 

Brown  v,  De  Win  ton. 
Gay  and  another  v.  Lander. 
Doe  (Miller  and  oilers),  v.  Claridge. 
Elderton  9.  Emmens.  Seib.,  &o. 
Doe'(deih.  Lord)  e.  Cregb. 
Cocks  V.  Purday, 

Valpv'and  others  v.'Sandera  and  aiiother* 
Smith  V.  Marsack. 
Rixsi  V.  Foletti. 
Howden  V.  Standish,  Esq.     . 

APPXAL  C^Sn^  VB. 

No.  County.  Appellant.  Respo^rteat 

«.    NorthamptoWbire)      B^^i^  U^hwm 
..  Southern  DiT.   ),  ,..".< 

7.  Worcestershire Palmer        AlleD. 


DXMURltBllS. 


Saturday    .  April  15 


17  f  Motions  in  Arreat  of  Jodg- 


ment. 


Monday 
Tuesday     . 

Wednesday 

THufsday 

Good  Friday,    jtTridtj   . 

Euster  Eve,    J  Saturday 

Easter Mintday,'\  Monday 

Eatter  Tuesday'  \  Tuesday 

\\  edi:e!*rlny,  t6th  April. 
-    Smith  V.  Kenrick. 

(Partly  heard  on  Slat  Jan.) 


Special  Arguvaopta. 


S72 


Common  Law  CauH  lAsti: 


EngBtrom  «nd  others  v.  Brightman  and  otherf. 
Tripp  V.  Sbrapnell. 

Mortimer  and  others  «.  Hartley  and  others. 
Doe  (dem.  Duntse)  «.  Duntze.  Bart, 
White  and  ocbers  v.  Woodward. 
Fenrice  v.  Penrice. 
Same  v.  Same. 

Lord  NevrboTOugh  and  others  v,  Sobroder. 
Bickford  v.  Parson  and  another. 
Hoppe  V.  Gordon. 
Humfrey,  a  lunatic,  v.  Gary. 
Kepp  and  another  v.  Wiggett  and  others. 
Morrison  «.  Chad  wick. 
Frazer  v.  Heroswortb. 
Sanderson  v.  Dobson. 
Astley  V.  Fisher. 
Beynolds  v.  Read. 
Holland,  W.  v.  King  and  another. 
Lomax  v.  Landells. 
Pean  and  Chapter  of  Ely  v.  Cash. 
Kash  «.  Brown. 
Kearns  v.  Darell, 
Boden  v.  Smith  and  others. 
Woolf  V.  City  Steam  Boat  Company. 
Monypenny  v.  Deriog. 

Vincent  v.  6ishop  of  Sodor  and  Mao  and  others. 
Pilgrim  V.  Southampton  and  DorchastAr  Kaiiway 
Company. 
Saturday,  April  S9  1 
Wednesday,  May  5  ^  Speeial  acgoments. 
Friday     .     .    .    SJ 


Cxct^itun  nf  9Ur%. 

PBBVHPTORY   VAFEB. 

Eatter  T§rm,  1848. 
To  be  called  on  the  first  day  of  the  T«rm,  aAar  the 
motions,  and  to  be  proceeded  with  the  next  day,  if 
necessary,  before  the  motions. 

Rule  Nisi. 

Sf  nd  Jan.  1848.^Lewi8  v.  Lord  Soffield— Mr. 
Attorney-General  and  Mr.  Temple. 

ISthJan.  1848.— Norton  v.  RAbinaon  and  an- 
other— Mr.  Cowling  and  Mr.  Martin. 

11th  Jan.  18t8.^Ksdaile,  P.  O.,  &c.  «.  Tniswell 
•»Hr.  T.  Jones  and  Mr.  Borill. 

28th  Jan.  1848.— Chapman  v.  Humphery— Mr. 
Lush  and  Mr.  Warren. 

S8th  Jan.  1848.  — Hanley  «.  GaaMa  —  Mr. 
Hawkins  and  Mr.  Borill. 


Far  Judgmmt, 

])oe  d.  Kniglkt  v.  Spencer. 

(Heard  16th  Nor.  1847.) 
Molton  and  wife,  admix.,  &c.,  v.  Camnnix,  mc., 
&c. 

(Heard  17th  and  Slat  Jan.  1848.) 
Salkeld,  elk.,  v.  Johnston  and  others. 
(Heard  26tb  Jan.,  1848.) 

For  Argumtnt, 

Toynbee ».  Brown,  elk.,  by  order  of  Nin  JPrius, 

South  Eastern  Railway  Company  v,  Piokford  nnd 
others,  by  order  of  Baron  Alderaon. 

Belcher  and  others,  assignees,  &c.,  «.  Bellamy 
and  another,  cxora.,  by  order  of  Baron  Alderaon. 

Hamilton  and  others  v.  Spottiswoode,  by  order 
of  Baron  Parke. 

Graham  and  others,  aaaignets,  ftc,  o.  AUaopp, 
by  Older  of  Bareii  Alderson. 


Doe  d.  Knight «.  Samson  nid  others,  by  order  of 
Niti  Priut, 

Fumesa  and  another  v.  Law,  by  order  of  Nia 
Priai. 

Royal  Mail  Steam  Packet  Company  v.  Acranan 
and  othera,  by  order  of  Nhi  Priut. 

Regina  on  the  prosecation  of  Wm.  Chaffers  r. 
Good,  claiming,  &jc,  demurrer,  by  rule  of  courL 
(Queen *8  Remembrancer^  side.) 

Allen  V.  Sbsrpe,  by  order  of  AVsi  Priug, 

Williams,  exor.,  v.  Griffith,  by  order  of  Ain 
Prius. 

Fenn  v.  Gould,  by  order  of  Baron  TUIfe. 

Lamprell  a.  The    Guardians  of  the  Billoiicaj 
Union,  special  case  on  award. 

Watson  and  another  v.   Pearson,  by  order  of 
Baron  Piatt. 

Duke,  knt.,  and  others  v.  Andrews,  by  order  of 
Kiii  Priut, 

Nicholson  v.  Rayne,  by  order  of  Baron  Piatt. 

I'omlioaon  and  another  v.  Elater,  by  order  of 
Niti  Priut. 

Bielby  v.  Shepherd,  by  order  of  Baron  Rolfe. 

Griffith  V,  Pike,  by  order  of  Baron  Parke. 

Walker  and  othera  v.  Macdonald,  by  otdet  of 
Niti  Priut. 

nsMinuiBRS. 
For  Judgmonim 
Coupland  v.  Challia. 

(Heard  7th  Dec.  1847.) 

Venables,  elk.,. v.  East  India  Company. 
(Heard  19th  Jan.  1848.) 

For  Argum€$H» 
Doe  V.  Wellsmao. 

(Part  heard  f4&  Jn.,  1848.) 
Creftv.  CJark. 
Richarda  v.  Lord  Suffield. 
Smith  and    another  «.  Talaham   and  ooQthtr, 
exors.,  &c. 

Varley  and  others  v.  Leigh* 

Cannam  and  others  v.  Lambert  Aad  othen. 

Piatel  «.  BoTtU. 

Pratt  V.  Pratt  and  othors. 

Scarisbrick  and  othera  «.  KMinard  and  aaathfr. 

Graham  and  another  e.  Ingleby  wind  another. 

Jones  V.  Morris  and  another* 

(Replerin  1st  actno.) 
Cann  v.  Hagbea. 
Serrell  v.  AMen,  sued,  dee. 
Browring  and  others  v.  HaHetL 
Bigga  •.  Eastbope  andanothar. 
Williama  v.  Lord  de  L'iiAeand  Dudley. 
Moonaey  and  another  v.  Perrott,  juo. 

NSW   TRIAL  PAPSR* 

FOR  jcncvxiiT. 

Moved  Easter  Term,  1847. 

Kingtton,Lord  Danmon.— Befleau  t.  IUdfiB«-» 

Sergeant  Shee. 

(Heard  SSad  and  29th  Jan.  and  5tb  F^a848.) 

ton  Awooutan. 
Gloucetter,  Mr.  Juttim  Mmmlg — Chriily  ^^ 
othera  (on  affidavita)  *.  Powell  ttd  others— Mr. 
Whateley  for  defendant  Tidgeon. 

Moved  TrinUy  Term^  IB47. 
Uiddleieg,  LmiOnef  BwaiK-^aeobi  «.  Hyde- 
Mr.  Hake.  ^ 

Lmdm,  Urd  Ckirf  Bmrom ChiUoa  a.J^ 

London  and  Croydon  Railway  Company— Jb»0>U* 


Common  Law  CmaeLuis.^Nisi  Pritr  Comw  LUts-^LondiM. 

Movtd  Hilary  Term,  1848. 


sn 


Mcvid  Mtehuelmat  Term,  1847. 

Middlesex,  Lord  Ch^f  Baron. — Potez  v.  Glossop 
—Mr.  Cockborn. 

Middieeei,    Lord  ChUf  Baron Bkckett,  Bt,  v. 

Wood— Mr.  Watson. 

MiddUeex,  Mr,  Baron  Piatt, — Morley  v.  Atteo- 
borough ->Mr.  Martin. 

London,  Lord  Chief  Baron,^^Binn%id9  v,  Dayrell 
—Mr.  Crowder. 

London,  Zord  Chief  Baron. — Same  v.  Same — Mr. 
Martin. 

Z,mdom,  Lord  Chief  Baron — Waller  v.  Bieliop— 
Mr.  Crowder. 

London^  Lord  Chiaf  Baron. — ^Fraaer  t>.  Locliner— 
Mr.  Mvtio. 

Londim,  Lord  Chief  BarMi.^Hennah  v.  Clftrke — 
Mr.  Humfrey. 

London,  Lord  Chirf  Baron. — Peroj  v.  Hopkins — 
Mr.  BramwelL 

Yorkehire,  Lord  €%!«/' \8firoii.—Grabum  o.  Hor- 
berry — Mr.  Bainea. 

(To  stand  orer  until  after  the  decision  in  SaHceld  v. 
Johnson.) 

Moved  afttr  the  4th  day  of  Muhaehnat  Term,  S847 . 

Mlddieeex^  Mr.  Baron  P(att.— Ballinger  «.  Shep- 
pard — Mr.  Petersdorff. 

Middletex,  Mr.  Baroa  Piatt.— Mails  v.  Mann- 
Mr.  0*Halley. 

Middlaees,  Mr.  Baron  Fiatf .— Middleditch  «•  Qlis 
— ^Mr.  Pashley. 


Middlaiam,  lard  C^i^  Baron.— Stapbens  v.  KeH* 
log— Sir  F.  Tbengw^. 

MUdiama.  Lard  Clmef  Baron Uwis.«.  Sinp. 

son — Mr.  Chambers. 

London,  Lord  Ouef  Baron. — Fox  and  olben  «. 
Rigby  and  anolber-^Mr.  Attorney-General. 

London^  Lord  OMffHofM.— Willey  o.  ~ 
otbera — Sir  F.  Tbetiger. 

London,  Lord  Chief  iiarMi.- Clarke  v.  Wood  and 
others — Mr.  Crowder^  fas  defendants  Wood  and 
Smith. 

I^adon,  Lard  Chief  Baron. — Machin  v.  London  and 
South-western  Railway  Company — Mr.  Martin. 

London,  Lord  C^^foa^-Connop  o.  ChaUb 
sttd  another— Mr.  Martin. 

Loadaa,  Lard  Chitf  Baron4 — Herring  v,  Hudson 
and  others— Mr.  Watson.  • 

London,  Lord  CUff  Boitm.— Atkinson  «.  Poooek 
—Mr,  Humfrey. 

Lemdon,  Land  Ouef  Baron.^Chaw-o.  JoBS^-Oit, 
Hnnfrey. 

Loeidon,  Lord  CKiVf  Aorw.— Daines  v.  Hsrtlejsnd 
another — Mr.  Cbaosben. 

Jbfovsd  after  theithd^of  Hilary  Term^  1848;. 

Middietex,  Mr.  Baeam  Bo(^c.— Gawlor  v.  Cbnpltn 
snd  othors— Mr.  Humfroy. 

London,  Mr.  Baron  Ae/fs. — Kitebingnmn  v.  SfcMl 
and  another,  ezor8.y'Ao««»Mr.  Lush. 


NISI  PRIUS  CAUSE  LISTS. 


€touti^d  3Bni4« 


mSMANRS  VnOM   HlLAmr   TBRM. 


D.  •HiciinrdnoB 
Copes  and  8. 

Koene 
Vincent  and  S. 

Lewis  and  S. 
W.  H.  Green 
Phillips 
Ponroe  and  Co. 
C.  B.  Wilson 
Jordeson 

Hoffheo,K.«ndM. 
Hook 

William  Batty 
Amory  and  Co. 
Gel]  ond  H. 
Warter 

Mnrson  and  D. 

G.  Asbley 

Cox  and  S. 

W  iitaon,  B.  and  Son 

Cox  and  S. 

Burrell  and  Son 

Pearson 

Starling 

Mvplen  and  Co. 

Hush  and  M. 

^V.    fate 

Seard 


Maekay 
Biackmoro 


(Inj.) 


Deu       (inj.)  8.  J. 

PnnkliD  &  anothw  (*U?- 

.    ed)  aj. 

Brand  (stayed) 

Bond  (Inj.)  S.J. 

Hartley  Acanotlier  (stayed) 
Pobertson  (stayed)  9.  J. 
Gihbs  rsiayed) 

Cundell         (attrod) 
Berkley 
ConTnghon»    Ss(|.(    sod 

others        (Inj.)     8.  J. 
English  8.  J. 

Taylor,  (P.  O.)  8.  J. 

Dickinson  S.J. 

fiberlock  andonodier  8.  J. 
The     Unirersal    Salrage 

Company 
Pridmore  8.  J. 

Roberts  and  anotnor  S.J. 
Hooper  S.  J. 

Knight  and  others  8.  J. 
Hooper  8.  J. 

The  Queen  S.J. 

>Jewman 

Welch  B.J. 

Bash 

GrsTstt  8  J. 

Uefries 


Brooke 

Bunon  and  others,  exson 

tors,  &c. 

Dt.  Alban  and  B. 

Graoo 

Dl  Smith 

Daris  and  others 

CoTt.  Wm.  Beran 

Harper 

Dt.  Wilde  and  Co. 

Stanley 

Prom.  Few  and  Co. 

Man  ton 

Van  Sandao  h  Co. 

D«^ 

CoTt.  Norria  and  Hon 

AbetQosB 

Con.  Gilbort,  Hook.ftCo. 

Honason  snd  others 

Pro.  Chester  snd  Co. 

Do  Year,  sued,  &c. 

Pro.  CondeU 

Maegregor   (inj.) 

Prom.  Fearon  and  C. 

Hales 

Trov.  Wright  and  K. 

Black 

Prom.  Ashuikt  and  3oa 

Bradley 

Pro.  Sudlow  and  Co. 

Brovme 

Pro.  Campbell 

Jones 

Dt.  Paxon 

Ward 

Pro.  Elmalie  and  P. 

Ridgway 

Tro.  Sbarpe«  F.  and  Go. 

Leaf 

Pro.  Lloyd 

Faith  and  another 

Covt.  Fan)obar  and  L. 

Smith 

Pro.   £.  Smith 

John  Thomas 

lodt.  Hoblsr 

Parry 
Grifin 

HaRhes.K.,sadM. 

Ca.  B.  Field 

Morrison 

Pro.  Welter 

Lea 

Pro.  Elmslie  and  P. 

Xiittlowood  sod  another 

Pro.  Austin  and  li. 

m 


Niiw  PrtM  Cww  l4»l$^—Lomda». 


Tfimtm 

The  Queen 

8.  J.  Hardey 

Conap.  Walter  and  P. 

Wm»B<«ndH. 

lldall  and  another 

S.J    Cbodwiok 

Ca.OozewiS. 

SMdkjwdR. 

Pro.  GUI 

Tatbiim  »d  Co. 

Sadler  and  another 

S.J.  Cave  and  another 

Con.  Waltn 

TilaOD  11111  Co. 

Witkina  and  another  8.  J.  Morriaoo 

Pro.  BeranandG. 

ButUr 

Ball 

Cnrling 

Pro.  Curling 

FrjindCo. 

Roberta 

Caraon 

Vu  Jobnaon  and  Co. 

Cooper  . 

Wbitaker.jnn. 

S.J.  CockereU  and  otbera 

Pro.  OliTerKmandCo. 

IWlMBiadCo. 

X^Swinex 

aunnce  Company 

CoTt  FreahSeld 

BoohoB 

Hendle 

Roaenbaum 

Pro.  J.  A.  Jenea 

LwjMdB. 

Dl  WiUiamaaodMcU 

PlwiiiidH. 

Green    and    another,   aa- 

airneea,  &c. 

S.  J.  Majoribanka  and  otbera 

Tro.  WeatmneottandCa. 

GM.HoliMr 

SirT 

Du  Maptee  and  Co. 

WoleotMdCo. 

Uerapath 

S*J.  Bonatead 

Mc^giaon  and  Ca 

B^Doett 

The    Grand     Tmnk,    or 

• 

Union  RaUw.  Co. 

S.  J.  Herman 

Dl  RichardaonandOi 

J.  Bower  May 

Lnrkina 

Collina 

laane  Ablect 

Acktiiaon 

Parker 

Haynea 

CraggandJ. 

JMepUindCo. 

Small  and  otbera 

S.J.  Naime  and  another 

Pro.  Walton 

SaiM 

Same 

&  J.  Gibaon  J  an. 

Pro.  Same 

Bhbo 

Seme 

S.J.  IrTing 

Pro.  PenrceandCe. 

Cnltor 

Ambme 

ReyneU 

Pro.  In  pexaoo 

Few  and  Co. 

Brett 

S.J.  Thomson 

Pro.  Tbomaa  and  M. 

8eM 

Finlaaon 

Huaband  and  another 

MepteaaodCo. 

Gibaon 

8.*J.  Surteea 

Dt.  StoTena  and  G, 

UeyaodB. 

Bailey  and  another 

8, J.  Taylor 

Pro.  Phillippa  and  N. 

BoldiDg  and  P. 

Banm 

S.J.  RicketU  and  otbera 

Tate, 

Brown 

S.J.  BarweU 

Pro.  AmoryandCoL 

Sherman 

Jonen  and  another 

&J.  Hill 

Pro.  G.  H.  Smith 

Aaonrand  Co. 

Taylor,  (P.  O.&c.) 

S.J.  Bradley 

Pro.  SadlowandCo. 

Dizoo 

Harriott 

S.J.  Baxter  and  otbera 

Pro.  In  peraon 

Inpenea 

Homidge 

S.J.  Bedborongh 

Ca.  Depree 
Ca.  R.  K.  Une 

Chubb 

Morlej 

Dunacombe 

Hvdaon 

Shott 

South    Eaatera    Railway 

Company 

Pro.  TilleanlandCo. 

CYooag 

Hatton 

Harriaon 

Dt.  Smith 

^^^     .- 

Smythe 

Low 

Ca.  Walton 

Barrell  and  Son 

Burrell 

S.J.  Wheelton 

Pro.  Wir^andC. 

Same 

Same 

Hainea 

Pro.  Anntin  aod  H. 

Same 

Hooper 

S.J.  Cumberlege 

Kemp  and  another  • 

Pro.  JaqneaandCo. 

Mayliew.Son^andR. 

ReoTo 

Champion  and  B. 

Jonea 

King 

Dt.  Peraon 

Cammoti  fiUMi. 

• 

BoTaa  and  G. 

Backhonae 

MaiUand 

Prom.  Looden 

Cattama  and  Fit 

Brown 

S.  J.  Chapman 

Prom.  W.W.&R.Wim 

VaUanee  and  B. 

Groom  and  othera, 

•Mig- 

neea 

S.J.  Hntton  and  otbera 

Tm.  LinUatera 

Wire  and  Child 

Patterson 

8.  J.  Chadwick 

Prom-KoddellmulCo^ 

C.  W.  &  C.  LoTeU 

Pinkua 

8.  J.  London  &  Croydon  Rail- 

way Co. 

Ca.  BnrohellandOe. 

Finch  and  S. 

Williama 

S.  J.  Maitland 

Ca.  T.  G.  Evwill 

Seme 

Same 

8.  J.  Betteridge 

Same 

GotteriU 

Narone 

S.J.  Madden  and  another 

Cot.  JohaaonF.andL 

»nr.?t^'^'- 

Gibaon 

8.  J.  Carter  and  another 

Ca.  EUia 

Daridaon 

8.  J.  Bobn 

Ca.  Smith  aad  Son. 

WilMoandH. 

The  Elect.  Tel.  Com.  S.  J.  Xott  and  otbera 

Ca.  WiekMia 

Same 

Same 

8.  J.  Gamble  and  otbera 

Ca.  Same 

Same 

Same 

S.  J.  D.  P.  Gamble  end  otbera  Ca.  Same 

Tajlor  and  S. 

Lery 

S.  J.  Alexander  and  another 

Prom.  MeLoodandS. 

G.  and  E.  Kempcon 

Pritchard 

8.  J.  Taylor 
Fofetti 

Cort  Walthew 

Adania 

Kizn 

Dt  Taylor 

Prom.  SeottandCe. 

Hill  and  Heald 

Mioiacir  and  another  S.  J.  Reade  and  another 

8.  Yatea 

Cupua 

Scott 

Prom.  Hntcbtneon 

OliverMm  and  Co. 

Hamilton 

8.  J.  Cccbian 

Ca.  HUl  and  HceU 

Newbon  and  Erant 

'Jhorn   ^nd  another 

«  ••- 

ai^neea 

8.  J.  Poynder  and  another 

Ca.  Dolman  and  Co. 

Hook 

Griffin  and  another 

8.  J.  Hope 

Dt.  £.J.Riekarda 

Mn  Pnm  Came  Luk^^LMdon. 


B.1rhMiptoB 
Minet  mad  Smith 
Lawfonit 
Stttton  tnd  Go* 
F.  Wett 
HiU  sod  H«dd 
Wire  tod  Child 
B0II  aod  Co. 
Oltrenon  mud  Go* 

Elinslie  tad  Co. 
S.  WHltert 
Borindftilo 
J.  Mnoning 
LawrtDco  and  P. 

Marten  and  Co. 

Cottertll 


Same 
Same 
Sane 

Wilde.  Reeee,tnd  Co. 
Bruce  tnd  Sone 
Sutton  and  Co* 
Geo.  Smith 


Johnson 

Woolley  and  another  S.  J. 

Lyssgbt  and  Hnotber  S,J, 

Camroux»8ee.,6ce.    S.  J. 

Fitch  S.J, 

Draper  S.J. 

Mazey 

Foster  S.  J. 

Adam  and  another     S.  J. 

Isasea  S.  J. 

Connop  and  another 

Fox 

Phillpotto  S.  J. 

Buvton  S  J, 

Graham  and  others,  assig- 
nees S.J. 

Muggeridge    and    an* 
other  S.J. 

Salisbury  S.  J. 

S.J. 


S.J. 
S.J. 
S.J. 


Strooghitt 

Cotterilt 

Same 

Same 

N.  Bennett 

Barron  and  Clarke 

J.  Apptecon 


Same 

Hutchinson  and  B. 
Cotterill 

Same 
Same 
Ashunt  sod  Son 


Same 
Same 
Same 


Melrille  and  another  S.  J. 
Klockmsna  S.J. 

Scubhs  and  others,  sssigns. 
Simmons  S.  J. 


Taylor  and  S. 


Strougliill  S.J. 

Gouin  and  others  S.  J. 

Same  S.J. 

Warren  aod  another  S.  J. 

Dotrns 

Barron,  ezor.,  he, 

Ashton  snd  wife 


Ashton 

Adams  S.  J. 

Butler  and  others       S.  J. 

Same  S.  J. 

Hambro  and  snother 

Wilde 

Cox 

Spurgeon,  sssi{(taee,  &o. 


Cobper 

Wrench  aod  others 
Bramwell 
Young 
Martyr 
ParU 
'Thomas 

Bainbridge  and  another 
Freemantle,  Bt., snd  others 
Newman 
Daniel 
Chirk 
Wray 
M*Ciregor 

Cos  and  another 

Trier  and  others 
Murray  and  others 
India  and    London    Life 

Assurance  Company. 
Bleadon  and  others 
Cope 
The  Cath.  Law,  and  Gen, 

Life  Assurance  Co. 
Doidge 
Hutchinson 
Fulier 
London,    Brighton,    and 

South   Coast    Kailwajr 

CompanjT 
M'Leod  and  others 
Moore 
Sbadbolt 
Peabody 
Hanson,  Sec.  &c, 
Keere  and  another 
London,    Brighton,     and 

South    Coast    RailwajT 

Company 
Ssme 
Froggatt 
The  Corporatn.  of  Uie  Roy, 

Exchange  Assnranee 
Fox 

Gumey  (chairman,  &c.) 
Broackes 
James,  Esq. 
Taylor 


m 

Prom.  J.  A.  Jones  '  • 
Prom.  Lane  ami  P.    ' 
Prom.  Pacerson 
CoTt.  Coppock 
Prom.  Bristbw  and  T. 
Prom.  Wilkinson 
Dt.  Sydney 

Prom.  Olirerson  and  Co. 
Wslford^iioLCaeCons 
Prom.  Dean  aud  Co. 
Prom.  Tyrrell 
From.  T.  Clark 
Prom.  Fisher  d(  De  Jersey 
Prom,  Gregory  and  Co. 

Dt.  Richardson  aiMllr. 

Prom.  TatbamaadCsL 
Prom,  button  and  Co. 

Covt.  8.  Wallers 
Govt.  Ssme 
Cort.  Same 

Con.  Same 

Covt.  Hawkins,  B.andOo. 
Prom.  Bell  and  Co. 
Prom.  W.  Murray 

Cs.  Sutton,  Ewensand  Col  , 

Prom.  Llo^d 

Prom.  Tilson  snd  Co. 

Prom.  Ssme 

Prom.  Olirerson  and  Cou 

CoTt.  J,  Rogerson 

Dt.  £.  Benbsm 


Ca.  Sutton  and  Co. 

Ca.  Same 

Prom.  G.  R.  Dodd 

Con.  Freehfields 
Prom.  C.  Walton 
Prom.  Pearce,  Phillips  fie 
Prom.  Holmes  [Cou 

Prom.  James 
Pro.  Champion  and  B. 


tfjrciequfr  of  9le«l. 


Cfowder  and  M. 

Oliver 

Hill  and  Smith 

J.  Wilkinson 
Lander 
Cotterill 
Druce  and  Sona 
J.  Bo  wen  May 
Snme 

Weymouth  and  G. 
Crowder  and  M. 

Cspes  and  S. 

TiUon  and  Co. 

Same 

Same 

Gant 

Seaman 

I'ilaon  and  Co. 


Tarte 

Blsgden 

Hale 


S.J. 
S.J. 
S.J. 


HarrU 

Wadbrooke  S.J. 

Phitlipe  and  others    S.  J. 

Fruhlingand  others   S.J. 

France 

Same 

Green  and  another      S.J. 

Entboren  and  another 


Black 
Fraser 

Same 

Same 

Carr  and  others 

Gates 

Pirn 


SJ. 
S.J. 
S.J. 
S.J. 

S.J. 


Barnes 

Jones 
Richardson 

Jones 

Tudor  . 

Cookes  and  another 

Dickson 

Evans 

Same 

Dirom 

The   Mines  Jloysl 

piny 
Humphrey 
Spurgln  snd  snother 
Marlins  and  snother 
Spurgtii  and  another 
Jobiiaon,  juo. 
Sage 
HoUingworth 


Com- 


Pro.  Young  and -Oft. 

Iss.  Smuh 

Pro. .  Richardson,  Smith, 

and  Sadler 
Pro.  Meredith  &  Reeves 
Pro.  Gregory  and  Co. 
Pro.  Cox  and  Stone 
Pro.  J.  G.  Wallord 
Pro.  J.  Bird 
Pro.  Same 
Pro.  Sharpe  and  Go. 

Pro.  Thomas  and  Son 
Pro.  Pilcbec 
Pro.  Fry  and  Co. 
Pro.  Same 
Pro.  Same 
Covt.  Fry 
Ca.  Hodgson 
Pro.  J.  T.  Moss 
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Chester  sod  Co, 

Copland  and  another  S.  J.  M'Henry 

Ca.  Comth  waits  sad  W. 

FutYoye  sad  S. 

Broad  wood  and  another      Willis 

Bt.  Bliss 

Wright  sod  Co. 

Jeffrvs,  (P.  0.  Ac.) 
Holdswortli  and  ors.. 

Kemp 

Prti.  Holmsn 

Seaman 

8.  J.  McAlpinsodoUien 

Case,  Grey 

J.  C.  sod  H«  Freahfield.  Governor  and  Coropamjr  of 

Bank  of  Scotland 

Edwards 

Sci.fx.  Smith,  W^  ft  Ce. 

Tatbnm  and  Co. 

Bazeridule  and  others          Griffiihs 

Case,  Smith  and  W. 

Bolding  and  P. 

Trindcr 

Chapman,  admor.,  &c. 

Pro.  Simpson  and  Co, 

Hodgson 

Milbaok 

Harvev 

Dt.  Mawe 

Freshfielda 

Pearae  and  another 

Hughes  and  another 

Dt.  BurrellandSoa 

Bickley 

Blackie 

Fitapatrick 

fit.  Sowton 

CoTerdale  and  Co. 

Lsngford 

Sprigens 

Pro.  1  ippetu 

Goddard  and  £. 

Beay  and  another 

Peters 

Pro.  Sutton 

J.B.May 

Stevenson 

Norton 

Robson 

Walton 

Herepath 

S.J.  Cowbtxm^Bd soother 

Pro.  Waleot  and  Csrr 

Schultz 

Allen 

Benhow 

Ca.  Madox  and  W. 

Golley 

Chapman  and  others 

DeDopff 

Dt.  Todd 

E.  J.  Sjdaej 

Burgon 

Pro.  r.  Lewis 

Walls  and  Son 

Dyer 

Prew 

Dt.  Webber 

Van  Sandau  and  Co. 

FoUett&oia.»asseea 

.S.  J.  Moore 

Tiov.  Woolley 

CoUey 

Campbell 

Pepper 

Dl  Youn^e  and  H. 

G.  Vincent 

Taylor 

Brawae 

Pro.  W.  M.  Wilkin 

Tatfaam  and  Co. 

Barker,  (venue  changed  to 

3iiddlesex) 

Lord  Conynghsm 

Pro.  Palmer  and  Co. 

Bicklpy 

Castell 

Gordon  and  snother 

Tree.  Digby 

Cheater  and  Co. 

Hotchirga 

S.J.  Stseert  andothers 

Cs.  Grefporv  end  Co. 

Surr  and  Gibbto 

Grout 

S.  J.  Risketts  snd  othem 

Pro.  Crowder  and  Co^- 
Tilson  &  Co.— ^isgoty 

and  Co. 

J.  Moon 

Wills 

Blend  snd  another 

Ca.  Frr 

Miller  and  Carr 

Miller  end  another 

Atlee 

Dt.  J.'BeU 

Phillips  and  Son 

Western  Gss  Ught  Co.      Sir  J.  Hare 

Dt.  Daviesand-Seu 

Gedye 

Benneson  and  another         Jewesson 

Pro\  Peddell 

CotteriU 

Cruikshsnk  snd  ors. 

S.J.  Powles 

Pro.  Tatham  snd  Co. 

Cbrke,Gra7,aiidCo. 

Bowe  and  uz. 

S.J.  Brookes 

Dt.  Weeka 

£.  K.  KandeU 

Garrod 

S.J.  Maclean  snd  another 

Pro.  C.  and  H.  Hyde 
Pro.  Mitt6n  and  Co. 

W.  Hartley 

Brown  and  others 

Barlow 

G.  H.  Lewin 

Tatteisall 

Grant 

Pro.  Keddle  and  Co. 

Tatham  and  Co. 

Dart 

Levering 

Pro.  Norris  snd  Co. 

W.  Moiray 

Christy 

Handcock 

Dt.  Jennings 

Michael 

Hart 

S.J.  McGeorge 

Dt.  Nixon 

Same 

Same 

S,J.  Natvrs 

Pro.  Ssme 

M'Leod  and  S. 

Johnson 

Crofts 

Pro.  BeU 

Roy  and  Go. 

Sbrewsbnry  and  Biimiii^ 

ham  Railway  Company  Bideooibe 

Bt  Goddsrd  snd  Eyrs 

MeGragor 

Watt 

Edmundson 

Pro.  Hall  and  Co. 

Sole  and  Turner. 

Lewellio  and  others 

S.  J.  Persbouse  snd  snother 

Ca.  Sliarp 

P^.   Holme   snd    C©.— 

Mihie  and  Co. 

Ramsey  and  others 

Hsrrison  and  another 

Chester  snd  Co. 

Same 

Lowe 

Pro.  Shsrpe  and  Co. 

H.  Jackson 

Cross 

Parker 

Tres.  Jones 

Grattan 

Desn  (psnper) 
Mitchell 

IQichoU  snd  another 

Cs.  Ruck 

De  Medina 

CIsrk 

Dt.  Bulton 

Jackson 

Gemme 

B)srthwafte 

Dt.  Evsns 

Freeman 

Wauon,jun. 

Bfown  and  another 

Dt.  H.  H.  Brown! 

In  person 
WilloughbrandJ. 

Meggjr 

l^aurie 

Pro.  Ker 

TruBCOtt  snd  snother           Cartwriftht 

Pro.  Sprigff 
Tres.  Wood  and  F. 

Cox,  Sons  and  Co. 

Morris 

Wilson 

Crosby  and  C. 

Cook  snd  others 

Nelson 

Dt.  Nettleahip 

A.  Bum 

Wheeler 

SkegK*,  sdmors.,  5cc 

Bell  and  Co. 

Browne 

S.J.  Griffiths 

Pro.  Maplea  snd  Co. 

Spyer 

Moss 

8.  J*  Birmingham     Plate    snd 

Crown  Glass  Company  Pro.  Crosby  and  Co. 

Gale 

Goss  and  anotherl 

S.  J.  Christie 

Pro.  Dodd  and  Co. 

Hine  and  Co. 

Dnniels  and  another 

Meek 

Pro.  Wright  and  Co. 

Saogster 

Fleischer 

Patsschke  snd  another 

Pro.  Ystes 

Van  SMndaa  and  Co. 

Whitmsn  and  another          Fergusson  and  others 

Pro.  Brown 

Smith  sod  W. 

Smith 

Morecroft 

Cs.  Garry 

Dodd  and  Co. 

Castrigoe 

S.J.  Catter 

Pro.  Galsworthy 

8*«e 

Borrie 

S.J.  Mongredien 

Dt.  Pillian 

White 

Hope 

Turner  sad  another 

Pro.  Knigbt 

Fearnler 

Hodge 

Pootifex 

Pre.  Ponttfex  and  Co. 

Same 

Spottiswoode 

Adama 

Pro,  Hutchison 

Bower 

£»tp  and  another 

S.J.  Robertson 

Pro.  Eden 

Silk 

Curlewia 

Megan 

Pre.  G.  G.  Reynell 

DIGEST,    AND  JOURNAL   OP  JURISPRUDENCE. 
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BILLS  BEFORE  PAJftLIAHSNT  H& 
LATINO  TO  THE  LAW. 


Ws  hope  not  to  be  misonderstood  a9 
complaining  of  the  dow  piogress  of  legisla- 
tion when  we  announce  the  fact»  that  air 
though  both  Houses  adjonrn  this  day  for  the 
Easter  Recess,  no  measure  of  ai^  consider- 
able importaaoe  connected  with  the  admi^ 
nistration  of  the  law  has  yet  obtained  the 
aaaent  of  either  House  of  Pariiament.  ISnce 
the  commencemennt  of  the  Session  in  No- 
vember last,  the  only  jbiH  in  which  the 
legal  profession  can  be  said  to  be  peculiarly 
interested  which  has  obtained  tne  Boyid 
Assent  is,  —  the  Act  for  Regulating  the 
Queens PrisoH,  (printed  ante, p.  555).  The 
JBills  relatins  to  the  Adminutration  of 
Justice  by  mamitrates  out  of  Session  and 
on  Sommary  Convictions;  the  Special  and 
Pett^  Sessions  Bill ;  and  the  Protection  of 
Justices  Bill  /  all  of  which  were  introduced 
iy  the  Attorney-General,  were  referred  to  a 
Sielect  Committee  some  months  since,  and 
we  have  since  heard  nothing  of  them.  The 
Bill  jpresented  by  Mr.  Baines  relatiyetothe 
Administration  of  the  Poor  Law  in  disputed 
Casea  of  Settlement  has  also  stopped  in 
Committee ;  whilst  in  the  Upper  House  the 
Bills  brought  fomard  by  Lord  Campbell 
for  tbe  Amendment  of  the  Criminal  iaw^ 
the  Prevention  of  Un»eces9ary  Actions,^  and 
enabling  Coroners,  to  take  Bail  in  Cases  of 


»  Jkitg,  pp.  390, 403,  and  449. 
^  As  to  which,  see  amte,  p.  532. 
*  See  remarks,  afi/6,.p.  611. 
Voi«  XXXV.  No.  1,050. 


Mai»|a«ghtnw  hive  not  A4MMed  hfjitid 
(he  same  stage*. 

The  Bishop  of  Londbor'fiJSai  Air  N^oklp 
iag  the  Tiial  atOfmu^byPeHomsmaslif 
Chrdere,  vfhieh  we  have  ^HdMiy«iured  toaaib- 
lyje  and  dtaeribciin  a  siihs«i|ttcat  pifie,  haf 
mat  '.]Wt|  we  heUeti»  been  read^  a  «M>nd 
ikm.  Mr.  Ewart's  Bill  to  estabUah  tt 
Jfpealim  Crimmal  C^rn^^  end  tbeSoM- 
towQcnendl'a  Bill  vekting  \o^  Urn  Petty  Btt§ 
Office^  also  laatt  fioir  a  a«mid  letdiag*. 

The  BiHaproimfld  bjr  Lord  Kimtti  &r 
Begnlati»g  Impiisonmmi  bef&r«  SWtf/  in 
CiimiQal  Cases,  and  by  Mr.  Bonvme  ihr 
the  Bfefom  of  the  Seelemsiieat  Gomti^ 
have  Qols  yet. been  laid  befoie  PsrliMBeafc 
allboath  pimnised  beforo  Easter.. 

Within  Htm  week  pmedii^  tk^  adJo«s» 
ment  (if  the  House  lov  the  £M««r  .]N&d^r% 
tiio«hiUa  weitt  Kelmdneed  mhitiag  to  ^sobi- 
jeets  in  wiadi:  Mangr  of  o«r  reedfrs  take  a 
lively  bttaest  Lofd  B«oii^x9  hM  egaia 
presented  a  KU  tor  the  it^^tiov:  of  Hm 
Court  of  Bankruptcy  and  the  AmendMilt 
of  tbr  BAaluEwpt  imh.  tk(e  pfowieeis  of 
which  we.^iaU  tafce.an  early  c^portMify  of 
laying  befone  our  i«adef»;  and  in  tii9 
fibuae  of  Cfflwiwona  Afr,  Cocbmie  QbiaiMi 
leMFe  to  bffifl^  m  a  bill  to  amend  the  Qfrntf 
GmrU  Act.  The  pvQfNsaed  amandmnat  ia 
aonflned  to  oases  iai  which  peiaons  avecMHOr 
mitted  by  an  oidw  of  the  Connfy  Comt 
judge*  and  the  bill  pfondep  that  persona  aa 
aeasmtted  abett  be  onrnftgy^  at  the  dcbtonf 
aide  of  the  pnsoiib  aad  that  eanfiannsiH; 
under  tbia  aet  ilu>B]d  in  na  aase  aseecd 


<*  See  the  bill,  mte,  p.  428. 
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seTen  diyi*  'W}iateTer  may  be  the  merits 
of  these  provisions,  it  is  very  generally  felt 
that  there  are  many  other  points  connected 
with  theCounty  Courts  in  which  amendments 
are  not  less  neonsary,  and  it  is  to  be  harped 
this  opportumfy'wiU'not'be  allowed  to  pass 
over,  without  some  attempt  to  mitigate  the 
admitted  inconveniences  and  evils  arising 
out  of  the  operation  of  the  act.  The  bill  is 
carder^  to  be  read  n  second  :time  on  the  3rd 
May  next.  •      -  .       i 

A  Bin  introduced  by  Sir  W.  Clay,  to 
amend  the  Law  relative  to  RemMeeagifintt 
ike  Hundred  for  Injurieji  Jto  Property  by 
Biotous  Assemblagesi  is  ako /deserving  of 
attentive  consideration.  As  we  have  already 
intimated,  the  Bill  (or  the  Repeal  of,  the 
Attormeff*  Certificate  Duta^^  and  aome 
other  measures  in  which  ^he  pfofeasion  are 
peculiariy  interested».will  be  brougnt  under 
the  notice  of  Parliament  'shortly  after  the 
Easter  Recess.  It  was  to  be  wished, -that 
the  state  of  public  business^  and  the  aispo- 
flitibn  prievailing  within  the  wdla  of  parlia- 
ment to  postpone  tbe  discussion  of  qu^ions 
tiot  urgently  and  immediately  pressing,  had 
iiot  combined  to  prevent  measnres  m  this 
^tescription  from  being  introduced  and  con- 
•aidered  at  an  earlier  period  of  the  Seapym. 
•  The  aeries  of  political  oonvulsioiia  )^^4he 
Continent  of  Europe  which  uneKi»eotedly 
followed  the  re-assembling  of  Parliament, 
fad  the  consequent  derangement  of  our 
relations  with  foreign  ffovenulieDts— -to  say 
nothing  of'the  unsatimctory  state  of  some 
fortiona  of  the  United  Kingdom — «>  hx  to 
aobount  for,  if  not  to  justify,  the  mdiffer- 
CBce  witb  which  certain  subjeota  are  now 
jp^garded,  the  importance  of  whidi,  in 
periods  of  leas  excitement,  would  be  uoi- 
'veraally  admitted  and  appreciated*^  With 
the  prevalence  of  such  a  state  of  feeling  out 
-of  doors  aa  wellas  in  pariiament,  we  confess 
•we  deapanr  of  finding  any  nroponla  fbr  the 
amendment  of  the  law  nirly  weighed  or 
considered  during  the  remainder  of  the 
Seasion. 

Our  anxious  hope  is,  that  no  aitenipts  wtt 
be  made  towards  the  dose  of  the  Seteibn  to 
hurry  through  biUs  affecting  the  administra- 
tion of  the  law,  which  the  profession  and  the 
public  have  not  had  ample  'means  for  con- 
sidering and  discussing.  Much  of  the  evil, 
injustiee,  and  inconvenience  arising  from 
the  proviskms  of  moderti  acts  of  pariiament, 
mi^  be  fidrly  ascribed-  to  the  fkeilities 
afibrded^  preeifiitefte  lenslation  towards 
the  close  of  the  Sessidki  of  MitiiAiient,  when 
mdividiftl  te  well  as  offidil  vigilaneels  ex* 
haasted  or  diatractad  by  the  multipliaitieii 


of  subjects  demanding  attention.  If  a 
course  productive  of  so  much  disanpointment 
and  mischief  should  be  again  adopted,  we 
trust  it  will  be  resolutelT  and  soocessfuUy 
rested,  and  are  not  witboat  hopes  duit  tM 
bai'intiMteed  by  fioM  Stanley  to  the 
Hbiise  ofX^rds,  fbr  r^tdatikg'Uie  Proceed' 
inge  in  Parliament ^  will  effectually  mitigate, 
if  it  does  not  furnish  a  remedy  for  the  evil 
to  whiohr  we  have  so  -fr^uendy  £rected'it^ 
tendon.  •  *  -      < 


CLEBOT  OFFENCES  BILL. 

Thb  Bishop  of  London  has  undertakea 
the  very  delicate  and  difficult  task  of  pro- 
poamg  to*  the  House  of  Lords  **  An  Actfor 
regulating  proceedings  in  the  Case  of  Cleiks 
in  Holy  Oraers  offending  against  the  Laea 
Ecclesiastical."  It  waa  universally  admitted 
that  the  €hurch  Discipline  Act  (3  &  4  Yict 
c.  86)  did  not  operate  satisfiictorilj^,  not, 
we  'believe,  so  mucli  froin  any  positive  de- 
fects in.  its.  ppustmctiou.  as. from  tbe  peca- 
liar  nature  of  the.subjec^  matter  of  its  en- 
actments, the  novelty  of  the  atteippt,  and 
the  disinclination  manifested  in  adoptioff 
the  principles  and  practioe  of  the  Courts  ox 
Law  and  Equity,  in  Courts  established,  ex- 
clusively for  the  trial  of  Ecclesiastical  OF 
fenders.  It  is  now  proposed  to  repesltlie 
Churoh  Discipline  Act,  w£ich  has  hid  a 
trial  of  seven  years,  and  to  retain  such  of 
its  provisions  as  are  deemed  effective  b^  , 
emboidying  them  in, the  new  bill,  which  is 
much  more  elaborate,  and  contains.  ne«^ 
double  as  man^.  clauses,  as  the  act  fpr  I 
which  it  is  meant  to  be  substituted.  | 

Aflter  providing  that  t^e  act  of  Hen.  7,  l 
c.  4,  "  for  Bishops  to  punish  Priests  and 
other  Beligious  Men  for  INahonest  lA^** 
shall  continue  repealed,  and  defining  the 
tcrtas  "benefice^  "bishon,'*  and  "dio. 
cesie,'*  the  new  bill  enacts,  tVt  all  proceed- 
ings against  any  Clerk  of  the  United  Church 
of  England  and  Ireland,  on  account  of 
here^,  false  doctrine,  blasphemy  or  schism, 
shall  be  condueted  in  the  same  Courts  nA 
in  the  same  manner  "prescribed  before  the 
passing  of  the  2  &  3  W.  4,  e.  92,  *'fcr 
transferring  the  powers  of  the  High  Court 
of  Delegates  both  id  Ecclesiastical  ^  and 
Maritime  Causes  to  his  Majesty  in  Council,' 
except  that  an  appeal  shall  lie  to  the  Court 
of  Appeal  constituted  bv  this  set. 
^  The  nekt  section  idates  to  thr  eoosti* 
ttttion  of  ^  Conrtef  Ajipeai,  wUebisio 
shigular  that  we  pckt  ilnitlMet  say 
material  abbreviation  ^^ 


Ckr$f  Qfhi€e$  BUL 


B79 


^  In  all  caiet  of  |»oeoediiiffi  taktn  in  Bng- 
luid  against  aoT  derk  in  oraen,  for  hereay, 
iabe  ddettine,'biaBpheniyt  or  a^hiam,  an  appeal 
iball  ^  hvm  •uy  decree  having  the-foree-  or 
4fleel  of  a  definitive,  amtenee  to  a  vClNVt  of 
Appeal  to  eonaiaft  of  tke  Arclibiakopa.of  Cmter- 
tary  and  Yorkytha  Jjord  OianoaUor*  or  Lord 
Keeper  or  Firat  Conunisaioner  of  the  Great 
Seal,  three  of  the  Bishops  of  that  part  of  the 
United  Kingdom  called  &>g1and,the  Master  of 
the  Rolls,  the  aenior  Vtce-Chancellor»  the  thrcse 
Senior  Pniime  Judges  of  the  Court  of  Queen's 
Bench,  Common  Pleaa,  and  Exchequer  td- 
apectively,  the  Dean  of  the  Arches'  Court  of 
danterbury,  the  Chancellor  of  the  Dioceae  of 
London;  and  the  Regiua  and  Msrgarei  Profes- 
sors of  DiTinity  in  the  Univerailies  of  Oxford 
and  Cambridge;  the  three  Bishops  aforesaid  to 
Pe  npjfointed  from  a  list  of  six,  named  b)r  the 
Archbtshop  of  Canterbury :  no  person  to  sit  as 
one  of  the  said  Court  of  Appeal  who  is  not  a 
member  of  ^e  United  Churcn  of  England  and 
Iidand/' 

The  three  bishops  forming  part  of  the 
tHoort  of  Appeal  are  to  be  appointed  by  her 
Majesty,  and,  with  one  of  the  Judges  in 
JSquity,  two  Puisne  Judges,  the  Dean  of  the 
Arches;  th^  Chancellor  of  London,  and  the 
two  tJniversity  Professors,  are  to  constitute 
«  quorum. 

The  appeal  must  be  asserted  within  two 
months;,  and  an  inhibition  taken  out  within 
t|iree  months,  or  the  appeal  ia  Toid,  and  the 
iDODTicted  clerk  is  not  to  perform  anjr 
darical  d|ity  pending  .such  appeal. 
.  ISlTith  respect  to  clerks  charged  vnih 
offences  against  the  laws  ecclesiastical, 
^OKoept  heresy,  Mmg  doctrine;  blasphemy, 
fir  schism,  or  with  having  been  conyicted 
of  treason,  felony,  or  perjury,  or  any  other 
4>ffence  from  which  scandal  may  ensue  to 
the  Church,  before  any  temporal  court,  the 
bill  provides  that 

''The  cognisance  of  the  cause  shall  belong 
to  the  bishop  of  the  diocese  in  which  he  shall 
-hold  any  benefice,  and  in  the  case  of  a  clerk 
liolding  no  benefice  to  the  bishop  of  the  diocese 
,ni  which  he  shall  reside,  and  in  case  of  holding 
two  benefices  in  two  dioceses  in  the  same  pro- 
'vince  then  to  the  archbishop  of  that  province, 
and  if  in  two  provinces  in  England  then  to  the 
Arcbbisl^op  of  Canterbury,  and  if  in  two  pro- 
.Viuces  in  Ireland  then  to  the  Archbishop  of 
Armagh,  and  if  he  hold  no  benefice,  and  nave 
no  known  place  of  residence  in  England  or  Ire- 
land, to  the  archbishop  of  the  province  in  which 
tlie  offence  is  charged  to  have  been  committed, 
or  if  the  offence  is  charged  to  have  been  com* 
'xDitted  out  of  England  and  Ireland  to  the  Arch- 
bishop of  Canterbury,  and  sttch  suit  may  be 
Imraght  at  the  instance  of  the  bishop  having 
•  cogniianee  a£  the  'caHae,.or  by  any  ether  per- 
«pB  rmin  thi^  laa^actiona  harain-after  men- 
tkmad/' 


The  bishop  hmriam  cogmmoe  of  the 
cfiuse,  at  any  time  before  artides  hAve  be^ 
filed  in'the  reg^try  of  the  diocese,  mnyiii^ 
stitute  a  private  inqnti^,'  With  flie  cotadeni 
of  the  party  acfctised,  and  at  such  injtnrjr 
witnesses  may  be  examined  upob  oath;  but 
no  "^cbunsel,  advocate,  agent,  proctor,  or 
attorney  shall  be  present  at  such  proceed- 
ing, and  if  the  B6etiaei  pBoeij  BbaXL  confess 
the  truth  of  the  charge  in  writing,^  the 
bishop  may  prohoutiee  a  summaiy  jndg* 
ment,  which  is  to  he  effectual  and  con- 
clusive.' 

"When  articles  are  exhibited  agunst  a 
derk'  at  the  instance  of  any  other  persoa 
than  the  bishop  having  cogniaance  of  the 
causes  the  arttdea  muat  m  signed  by  an 
advocate,  and  aeeurity  must  be  fbuna  for 
c6sfs  f  and  where  a  beneficed  derkisibimd 
guilty,  the  benefice  niay  be  sequestered  to 
pay  the  eosts  of  posecntioik. 

Articles  exhibited  against  any  clerk  for 
any.dTence  cognixable  under  this'  act  are 
to  be  filed,  ana  a  copy  aerved  personally  on 
the  party  acensed,  and  the  biahop  may 
require  sudi  party  to  eppear  before  hiito 
and  answer  the  said  artidea  either  person* 
ally  or  by  agent,  and  if  the  part^  appear 
an^  admit  the  tru^  of  the  artides,  the 
bi^h^'  in  person,  or  his  vicaT-geneid^ 
ahaVl'ttaonnce  sentence  thereupon  accord* 
ing^td  the; Ecclesiastical  Law. 

In  the  absenoe  of  the  h'.diop,  or  as  hk 
assessor,  the  biahop  may  appoint  a  yicar- 
general  or  commissary,  provided  he  is.  an 
advocate  of  seven,  or  a  barrister  of  ten, 
years' standing;  and  to  give  effect  to  tfaie 
proVisiou,  so  much  of  an  Irish'  Canon  of 
1634,  as  directs  that  "no  person  shall  exer- 
cise ecclesiastical  jurisdiction  over  a  minister 
in  a  cause  criminal,  except  he  has  been  ad- 
mitt^  in  holy  orders,"  is  to  be  no  longer 
in  force. 

The  archdeacon  is  to  summon  incumbents 
for  the  purpose  of  electing  l6  of  their  own 
boc^-^  form  a  jury  list,  out  of  whom  four 
are  to  he  chosen  by  lot  to  act  as  assistants 
to  the  bishop  at  every  trial  under  this  act^ 
ThC^liroeeedings  with  reference  to  the 
aeleetiondftihe  jnr^  Hat  of  incuinbeiits  ia 
thus  provided  m : — 

'"The  bishop,  shall  name  a  day  on  which 
there  shall  mee^  before  him  the  Official  Princi- 
pal or  Vicar-General,  or  one  of  the  Archdeacona 
of  the  diocese,  and  the  derk  to  be  tried,  or  lua 
duly  appointed  proctor  or  attorney,  all  of  whom 
shall  be  summoned  under  the  hand  and  aeal  of 
the  said  bishop,  and  there  shall  then  be  drawn 
by  lot,  whether,  the  party  accused  or  hia  proc- 
tor or  attotney  attenn  or  not,  hv  the  aaid  Official 
Principal,  Vicar-General,  or  Archdeacon,  from 
5*     ''    "  '  c  c  "2  • 
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dll^e'niiMvliMriipoirilMiJidMM  jmy  Twt 
of  iatiBBbtntoinnduw'irilliivte  wnhiummtf^ 
vfaeivNi-tbt  oflimc«  tti«a  be  tdliigcd  t^  bwre 
l^Ma  comnittecl  fqar  AtmfB*,  and  if  tbe  party 
accused  diall  olyeot  to  soxk  names  or  anir  of 
theoi,  ihen  the  namee  fio  o'bjected  to  shafi  be 
omitted  and  ao  many  more  shall  tite  drawn  as 
sfaidl  Ml  up  ihe  number  tmobjected  to  to  four; 
snd  snch  remtobinji;  ftnir  sMl'be  iht  ffnyibr  tli« 
•id  of  the  said  eterte;  mtA  l^iAsA  fort^v;^ 
1m!  sumnisiiBd,  by  wnl  under  the  havd  ud 
Md  of  tbe  said'  bisbop*  tO'Sttend  e^dserve  on 
the  said  trial :  Pmviaed  always*  thast  if  any  of 
the  four  persons  whose  names  shall  have  been 
80  drawn  shall  not  be  present  when  the  Court 
shall  sit,  those  of  the  four  persons  aforesaid 
who  aiie  present  shall  select  one  or  more  from 
fte'  incumbMtt  of-  the  ^Hoeeseae  shaM  be  ne« 
eessary  to mdfle tip  Awnufltber' of  four:  Rre* 
Tided  also,  that  if  the  cicrk  te  be  tiled  sfaaiiiiot 
tppeer^-bv  bimself,  piodoi^ror.attoniey^  Ae 
jiry  list  anall  be  drawnas  henin  providecL" 

The  next  seotaM  <21)  enaeCar  i^ 

"  That  tbe  jury  so  cons6tuted  as  aforesaid, 
bdng  sworn,  shall  try  and  determine,  according 
to  the  eridende,  wBeiher  aB  or  my  and  wbii£ 
tflftie  articles  have  been  pnyved,  nd  shall  g^ 
tuar  sefdkt  M'4imdin|^i  'aad  aU  lyiestiuua^ 
kwivliicb  eiadl  aciac  vposi  eadi  trial  ae  lo  tbe 
•fdnusaibility  of  mdfsiaaar  otberwiss^  4uid  in 
caaes  of  conviction  Uie  nature  and  die  amonnt 
<{f  the  punishment,  shall  be  decided  by^the 
bishop,  or  his  vicar-general  or  commissary, 
inresiding  hk  the  courts  and  a  note  of  every^flaci. 
eion  shall,  wheiiefvr  Hie  veevsedj  bia  ooimael 
enr  agent,  shall  lequire  it,  be  made  and  aigned 
by  ancfa  Uahop,  vieaivgenenfl^  or 
•a  pR8idin|(  as   ' 


Sytlienezt  section,  the  aentenoea  pro- 
Sdnnced  by  tbe  biahop,  viear-eeneral,  or 
commissary,  under  this  act,  abiill  be  aa 
effectual  and  enforced  by  the  like  means  as 
tibe  sentence  of  an  IBcdeaiaatical  Court  of 
tompetent  jurisdiction. 
^  llie  incumbents  nominated  on  file  jury 
list  are  bound  to  assist  on  pain  of  being 
punished  for  contempt  iii  tbe  Consistoriid 
Court. 

The  24th'  section  dfecburea  what  offences 
shall  be  punishable  by  deprivation  or  other- 
wise ;  it  18  as  follotrs ?^—  ^. 

«l!bat  it-afaall  be  iawM  forihebtabop  peiw 
Bonally  to  punish  hvdepo«tioii  fram  Ihenii^ 
try  any  clerk  in  holy  ordera  who  afaall  be  found 
jpoilty  under  this  act  of  any  ctBance  for  which 
Se  may  by  the  Scdesiasded  Law  be  deposed 
xTom  uie  ministry,  and  for  tiie  Usbop  persoif- 
'rfly,  or  by  the  vicar-general  or  commissary, 
to  punish  byadmonitfort,  suspension  from  or 
ideprivadon  of-any  benellee  holden  by  Hm,  any 
tueh  d^k  who  shall  be  so  found  guilty  of  in- 
omtRnence,  drufdosnoess,  or  simony,  or  who • 
•M^bavebeen  convieted  of  tiisasoti)  foteny,  or^ 
pBijuiT  hefoie  any  temporal  Conh,  aiid:atoa  in 


laanaaMfto  ^ 

eiaw,  or  (IspiivatMB  any  aodi^Bdc  feuidginl^ 
tiBdep  tins  act  of  ai^  offsnce  for  wlncii  he  i 
besopmndied  acoordiag  to  the 
Law:  Provided  alwi^  dMt  wm  vio 
or  eonmnaaary/ahsU  preaoasiea  anf 
ef  deprivatimi  williont  tha  asnelion  af  die 
Msbop,  or  arcbbisbos  in  eaae  of  tbe  incapacity 
of  the  biabop,  and  that  noficmenee  of  depasi. 
tioa  from  tbe  ttisaistiy  be  Bmnouaced  bat  by 
tbe  bishop  in  person,  with  neaasiataDee  of  te 
arcfadaacoa  tf  ne  may  be  liad  coBVMMilly,and 
of  two  other  at  tbe  lieaat  gniva  anniatera :  Pro* 
vided  also,  that  every  such  sentence  shall  be 
notified  by  tbe  registiar  of  the  dioceae  wlieieia 
tbesame  abaH  be  pvoneoapad  to  the  bidiop  «f 
every  ether  dioceae  in  £nglaBd  and  Walsa  aad 
ifebod.'' 

And  where  it  may  appear'  to  uie  binic^ 
that  scandal  is  likely  to  arise  from  the  party 
accused  continuing  to  perform  the  services 
of  the  Church,  or  that  his  ministration  wiR 
be  improper  whilst  such  charge  or  appeal  is 
pen<fing,  the  bishop  is  euiiwwend  to  aoliibit 
such  peraoB^tmi  performmg  sMh  aervioes 
imtll  sentence  has  been  g^en  in  thecane 
on  appeal ;  and  pioviaieii  is  mane  'for  the 
perforinaoiie  of  aiKm  aeifiiiei'  dming  uie 
period-  of  inhibitiaii. 

Clauses  are  also  introduced  for  i 
the  attenditnee'of  witneaaea  and 
01  docttmeiit^  and  It  is  dewaiwL  tiMit  tns 
evidence  sfanl  be'  taken  'hi  opes  Oowl^ 
or-  before  a  Cmnmisaiimerj  and  thait  wi(^ 
nesses  shaH  be  examined  on  oath  or  arienn 
affirmaden,  and  be  liaUe  topatddmiant  for 
perjury. 

The  oocasians  on  which  am  appeal  ia  to 
bedlowed  are  pointed  ont  by  die  Shst 
aeetion.  which  runs  Uraat*-' 

'Tt  shall  be  lawful  for  any  cleric  proceeded 
against  under  this  act  to  appeal  to  die  Comt 
of  Appeal  herein-after  mentioned,  on  the  groiflid 
that  the  verdict  was  against  or  not  justified  by 
the  evidence,  and  for  such  clerk  or  for  thie 
naity  by  whom  the  arddes  shaU  have  been  ex* 
niblted,  where  artldes  shaH  have  been  exhibited 
against  any  clerk  at  the  Instance  of  any  person 
other  than  the  bishop  having  cognizance  of  the 
cause,  to  apped  to  the  Court  of  Appeal  hereii^ 
before  mentioned,  either  on  tbe  ground  duft 
evidence  materid  to  the  issue  of  tbe  cauae  baa 
been  wrongfully  recdved  or  rejected,  ar  that  the 
dedsion  upon  any  other  question  of  law,  or  any 
hidgment  or  order  given  in  the  catfae  by  tin 
bishop,  vicar-general  or  commisaary,  waa  not 
warranted  by  law,  and  to  move  tbe  Comt  cf 
Apped  to  order  that  a  new  trid  be  had,  or  that 
the  iudgmeat  or  order  eompldned  or  ^  va- 
cated, annulled,  or  varied,  as  the  case  nis|r 
reqiure.** 

The  nextaeetian  pmridea  that 
%veiy  audi'  appen  afiiBi  m  fiflgtafia  aan 
Walea  be  to  the  Queen  in  ooonei^  mA  aMIbe 


ClerffyOffrnm 

Psifv  Couiica»  od.ialniMid  toitito-ftaem  to 
h«rCbuit'ofClumoai7,aHl  sinH  bflbwidfoy 
s^Jmut  of  DoU^ataB  « j|  tfaifl  aofc  kwi  Mfe.beeDi 
pM8«d:  Plrond«daki«y8>tbatifmtl)oli8aniig* 
of  any  appeal  in  the  Judicial  Giwwilttw  of  the 
Bwffy  Connail  wofqaKwUmi  ihdl  wiae  affecfeag; 
doetrine^itihaU^kwfrA  ior  the  aaid  CouBt, 
if  it  BhaU  tbink  fit»  to  dinoa  tfaal^a  «aaa  bo  laid 
lieCoHi  the  Conut  of  ili  py  wi  coaatitated  by  tfaia 
«c^  ai  aidm  ^t  te  opinimi  of  Ifae  and  laat^ 
1  Gowt  nMy  ba  had  ' 


m  the  Law. 


«1 


Bisbops  who  are  of  tEe  priyy  council  are 
to  be  of  t^e  judicial  committee  on  appeals, 
and  one  bishop  ut  laaat  is  to  be  app^nfeed 
itt  mrerf  amimnBiaii  of  daleBateasi  IvelaDd.. 

Ta  psvaent  ftimfoiia  appeaia  it  i»pro- 
tided  that  there  AaH-  be  no  appeal  upon 
*WBty  lutienlJinittiry '  dteree  or  order  withot3(t 
Ae  leave  of  the  oishop  or  jtid^«  nor  in  an^ 
€89^  unlfisa  the  party  pao8ecutiog.the  appeal 
biOQDiea  booad  witk  tiao  anffimiit  auntias 
te  My  tbo ^oate^iB^aaaehediaH Mt anooead 
inlu»a|ipaaK 

'  Bf  saoliou'-Wy  so  new  e^denee*  m  *t&  be 
•  hiongkt  ^r  recerred  before  the  Court  of 
-%)pMl»  hut  upon  l3ie  couddenction'of  the 
aanae  aa  transmieted,  thaC  Obnrt  nu^  ovder 
iilr  xefiiae  a  new  trial>  or  affirm.  leveca^, 
.aaaidL  or^vaxy  the  jiulj 
.)pIaiao4o^  and  uafca 


«^thei|idark  c^Mba  Xbitai  OkuiA  of  Bnglaad  and 
iRland^  odierwiae  than  undertUs  act,  with 
a  aavinr  of  tiie  eoeleaiasdcal  juTiadi^ion 
iraMa  by  bishops  in  the  colonies  and 
(breign  possessions.  But  the  provisbns  of 
this^  act  are  not  to  interfere  with  pecaoas 
institutii^  suits  to  establish  civil  rights.. 
Pfooaaoings  aaaiaat  bishopa  on  aooon 
;o£dMU||es.bcea(^  ageiasttheni  forofftnaces 
agaaaat  <iie  Eeolesiafltical  Laws  are  to  be 
pfftscgoted  in  the  same  manner  as  befttre 
tile  passmg  of  the  act  2  &  3  W,  4»  c.  92, 
and  nothiiu;  in  this  act  contained  is  to  tsl&e 
away  or  abridge  the  authority  which  the 
archbishops  and  bashops  now  ezeroiae  pav- 
aonaUy*  and  without  poooeaain  CoupI,  ovtr 
"thaekigir-of  their  respective  provincaa.  ar 


m 


Tm  werewt  ^fBan 


t  ttw  eseenthm  peauiug  the  appealy 
H  is  i3aD  provided : 

.     ''That  wfaeaerar  any  ehsk  hafing  1 
found  guilty  under  ifaiaaet  rittl^  by  Umadeor 
Jlia  aauaoal  er  agaal,  bafiaa  the  huX  senftance 

.taf  4he  Camrt  ahaU  ha  pmaoaaeed,  ainifir  faia 

.aalealiea  to  appeal,  the  biahop,  or  Ins  v: 
tfsoetal  or  comauaaarj^  shail  other  pronoance 

« a  senlMica  to  becaniad  into  exacation  afaoch 
time  after  ihe  detaraanafaaa  of  such  appeal  aa 
to  hsm  rfwNl  seaaa  fit,  or  shall  postpone  the 
ef  aoeh  aeoisDea  antil  after  Ihe 
of  the  maid  ;.  aad  whan  the 
I  ifemlf  sfaatt  be  the  giound  of  apperi, 
Aa  jadgmeut  and  aeaieBoa  of  the  Court  shall 
.aeatafceeflbetaatil  after  the  determination  of 
tha'sppeal ;  and  when  the  pBOMimncing  of  the 
■anteaaeahaU  have  been  postooned»  itahallbe 
jBMFfii^  at  any  tinn  after  the  detenmaalSBn 
.  0i  tha  appeal,  for  the  biahop  to  the  tha^  heiw 
«f.  the  diooaae  in  ahid»  die  trial  waa  ha( 
ar  hia  vioar-geasral  or  commissary,  to  pro- 
VBuaeethe  aenteooe  ia  hka  maaaer  aa  if  he 
.had  paaaDually  tried  the  eaasa;  provided  that 
.  if  the  asnteace  be  proaeanced  alter  the  ■dwasioo 
.  wpott  the  appeal*,  the  party  aceuaad  may,  if  ha 
aae  caaae,  appeal  agaaiat  each  saataoce*" 

It  is  expressly  dedbied  hj  section  38, 
ihataa^aaiaDaal  nnMaedii^  ia  to  bja  lasti- 
la»aBy*EoelpitiiatMal  Coijrt  egnjaef  a 


By  a  distinet  clause,  (43),  it  is  also 
enacted^  that  in  case  of  a  benefice  being 
sequestered  on  account  of  d^bt».  the  bishof) 
may  prohibit  the  derk  fipom.  per&smk^g 
du^,  and  appoint  a  curate. 

Soak  ia  aa  oatlioe  of  the  new  coda  .ia- 
teaded  to  be  eataUiahed  for  tiie  corredftm 
of  adRaKea  ednnsitted  by  membera  of  the 
eoiAeaiaaticd'  j^iofession.  The  deviation  of 
BO  huge  a  portion  of  our  space  already  to 
the  ftibject,  admoniishes  ua  that  any  critical 
exanunatbn  of  its  details  must  be 
^?  spme  futose  oppostoaitf^ 


N£W  STATUTES  EFFECTING  ALTEBA- 
TI0N6  IN  TH&  LAW« 


M€T, 


nUMN   PASaBM 

lliVi»v.,&.0* 

An  Act  to  make  Ihrther  Ph>viBion  for  One 
Year,  and'  to  the  End  of  the  then  next 
Seseion  of  Kffllament,  for  the  Carriage  of 
Busengers  by  Sea  to  Noiih  America. 

[28th  March,  1849.] 

I.  6  ^  %  Vhk  a.  107.  — W  4"  ^^  VM* 
9^  U)3wT-Htfb  ehip  emvjfmg  pamm$ 
to  take  mom'  1km  m  Uudted  mumbt 
to  4|Mee  aad  toamye.— Wharaaa  it  is  eapa- 
dient  to  make  further  proviaioB  reapoblng 
the  caniwe  of  paasenffers  by  sea  to  ceftain 
parte  of  North  Amenoa  and  the  lahusds 
a^ljacent  thamte^  aad  lor  that  paipoaa  to 
auac  certain  pnoviaioaa  of  aa  act  paaaed  in. 
the  aaasion  of  pariiameat  held  in  the  &^6 
Vict.,  ialituled  '*  An  Act  for  rogidating  ^the 
Ganmae  of  Paasengers  in  Meschant  Vemdi^'' 
and  of  an  act  aassad  in  the  seaaioa  of  padiap 
asaat  held  in.  the  10  &  11  Viet^  mituled  "^  An 
Act  ta  amend  tha  Pamanjjeea  Aet,  aadtaamhe 
father  Ih»viabn  Cfr  thaCaiBaga  of  Pasaaqgvrs 
birSaat''  Ba ie theoefoia deekeedaad enaeted 
by  tha  Queen's  mast  eieelkat  MmesS^  by 
aad  aithihaadriea  and  coaaent  of  the  Loida 
SBirilualaad  tampomi^and.  Cemawuia^  iaAis 


«af 


Nm  Siaiwte9  ^(tetmg  AUtrMommiki  Ltm. 


pnfent  ptrliament  aasembled,  lad  hj  the 
authority  of  the  8ame»  That  no  ship  ctnyiiig 
paseengen  on  anv  voyaoe  from  anj  port  or 
place  in  the  Unitea  Kinfl^dom,  or  in  the  Islands 
of  Gaemsey,  Jersey,  Alaerney,  Sark»  or  Man,  to 
any  port  or  ])lace  on  the  eastern  coast  of  North 
America,  or  in  the  islands  adjacent  thereto^  or 
in  the  Gttlf  of  Meiico,  shall  proceed  on  nich 
▼oyan  with  or  shall  carry  more  passengers  on 
boara  than  in  the  proportion  of  one  passenger 
to  every  two  tons  of  the  re^stered  tonnage  of 
such  ship ;  and  that  no  such  ship  shaU,  what- 
ever be  the  tonnage  thereof,  proceed  on  such 
voyage  with  or  carry  more  passengers  on  board 
than  in  the  following  proportion  to  the  space 
occupied  by  them  and  appropriated  to  ttie^r 
use,  and  unoccupied  by  stores  not  being  tte 
personalluggage  of  the  passengers;  (that  is  to 
aay,)  on  the  deck  upon  which  the  passengers 
live,  one  passenger  lor  every  twelve  dear  supetr 
ficial  feet,  or  on  the  orlop  deck,  if  any,  one 
passenger  for  every  thirty  such  superficial  feet; 
and  that  if  any  ship  canyinp^  passengers  upon 
any  such  voyage  as  aforesaid  shall  carry  any 
pmon  or  passenger  beyond  such  proportions, 
cnr  any  of  them,  the  master  of  the  ship  shall, 
lor  and  in  respect  of  every  person  or  passenger 
constituting  such  excess,  be  liable  to  the  pay< 
inent  of  a  penalty  not  exceeding  5/.  sterling. 

3.  Two  ekiidren  under  a  certain  age  to  he 
computed  a$  one  poM^n^er.— That  in  computinff 
the  aforesaid  proportions  two  children,  eeSk 
being  under  the  age  of  14  years,  shall  be  com* 
puted  as  one  person  or  passenger,  anA  Ibit 
children  under  the  age  of  one  year  shdlnotk' 
included  in  such  compuUtion.  ^ 

3.  No  skip  carrying  a  certain  mumber 
paaeengere  to  proceed  on  her  voyage  without  a 
skip'e  cook,  to  be  approved  by  the  emigraiiam 
q|feer.— That  no  ehip  carrymg  100  or  more 
pi^sengers  shall  clear  out  or  nioceed  on  her 
Toyage  unless  there  shall  be  on  ooard  a  ship's 
eo^  approved  by  the  emigration  officer  at  Uie 
port  of  clearance,  and  engaged  for  the  purpose 
of  cooking  the  food  of  the  passengers,  nor  un- 
less a  convenient  place  sball  have  been  set 
uart,  and  a  suffident  apparatus  provided  for 
that  purpose,  to  die  satisfaction  of  the  said 
enoMFBtion  officer  i  and  if  any  ship  shall  pro- 
ceea  on  her  voyage,  not  having  on  board  such 
ahip's  cook  and  cooking  apparatus  as  herein,  is 
reauired,  the  master  of  the  said  ship  shall  be 
liable  to  a  penalty  not  exceeding  60/. 

4.  Ships  carrying  passengers  to  have  a  du^ 
gnal^ed  surgeon  on  board,  else  nsmber  to^tt 
MiredL— That  whenever  any  ship  shall  carry 
100  or  more  passengers  on  anv  such  voyage  as 
aforesaid,  there  shaU  be  on  ooard  a  surgeon 
duly  qualified  as  hereinafter  mentioned,  or  in 
de&ult  thereof  it  shall  not  be  lawful  for  any 
auch  ship  to  carry  more  passengers  on  the  deck 
^pon  which  the  passengers  live  than  in  thepro- 
PQition  of  one  passenger  to  every  14  superncial 
teat  so  occupied  and  appropriated  as  aforesaid. 

b.  Certain  ^hiidren  to  be  computed  passengers 
when  mm^er  |tmt<edL^That  in  the  calcuUition 
of  auch  proportion  every  child  above  the'  i^e 
of  one  year  ahall  be  computed  as  one  passenger. 


6.  Quai^kation  ef  swyeDii.— tliat 
sodi  amr^^eon  as  aforesaid  shall  be  a 

duly  Qoahfied  by  law  to  praetiae  in  the  

Kingaom  as  physician,  surgeon,  or  apotheeaij, 
and  who  shall  not  be  objected  to  by  the  said 
emigratioB  officer. 

7.  No  ship  to  proosed  mniU  the  medicine  chest 
and  passsngers  have  been  inspected  by  a  medieai 
practitioner, — Remuneration  of  memcal  prae* 
titioHsr,  —  J[f  no  medieai  practitioner  can  be 
obtained,  ship  may  proceed  by  permisswn  cj 
emigration  qfker, — That,  except  as  hereittalter 
provided,  no  ship  shall  dear  out  or  proceed  on 
any  such  voyage  as  aforesaid,  until  the  sud 
surgeon,  or,  in  case  of  shroa  not  carrying' 
surgeons,  until  some  medical  practitioner,  to 
be  appointed  by  the  said  emigratkm  offioeTp 
shall  have  inspected  as  well  the  medicjne  cheat 
of  Uie  said  ship  as  the  pa88en|ers  on  board, 
and  sKall  certify  to  the  said  emigration  offieer 
that  the  said  smp  containa  a  sumdent  supply 
of  medidnes,  instruments,  and  other  thmga 
requisite  for  the  mecBcal  treatment  of  the  paa» 
sengers  during  the  intended  voya^  and  that 
none  of  the  passengers  appearto  hnn  Kkdy,  bj 
reason  of  bemg  a£m;ted  by  any  infoetiooa  or 
other  disease,  to  endanger  the  healtk  of  the 
persons  on  board :  Provided  always,  diat  fSbn 
master,  owner,  or  charterer  of  every  sh^  in- 
spected  by  any  medical  practitioner  so  i^ 
pointed  as  aforesaid  shall  pav  to  such  medical 
practitioner  a  sum,  to  be  fnted  by  the  usSA 
emigtation  dncer,  not  exceeding  fOs,  for  every 
100  paaaengera :  Provided  also,  that  in  caae  on 
any  particular  occasion  it  shall  be  deeorad  bj 
the  teigration  officer  impossible  to  obtain  the 
attendance  of  such  medical  practitioner,  it  shall 
be  lawful  for  the  master  of  any  such  ship  to 
clear  out  and  proceed  on  her  voyage,  on  re- 
cei^ng  finom  the  nid  emigration  officer  wriileit 
permission  for  the  purpose. 

8.  Passengers  afected  with  diseases  mag  ba 
remanded,-— Penalty  on  master  wii^uUy  nroeesd* 
ing  on  voyage  with  diseased permms  on  boardj-^ 
That  in  case  any  such  suif  eon  or  medical  pne* 
titioner  shall  notify  to  the  emigratwn  officer  at 
the  original  port  oif  clearance,  or  at  any  otttar 
port  or  place  in  the  Unildl  Kingdom,  inlto 
which  the  vessd  may  subsequently  pot,  or  in 
case  the  said  emigration  officer  shall  be  other- 
wise satisfied,  that  any  person  about  to  proeeed 
on  such  voyage  as  aforesaid  is  hkdy,  bynaaob 
of  being  affected  by  any  infectioaa  or  oiha- 
jdisease,  to  endanger  the  health  of  the  odidr 
pfersons  on  board,  it  ahall  be  lawful  Ibr  aodi 
officer  to  re*land,  or  cauae  to  be  re*laiided,  satf 
auch  person,  and  auch  members  of  his  family, 
if  any,  as  may  be  dependent  on  him,  or  aa  may 
be  unwilling  to  be  separated  from  him;' and 
no  ship  shi&  be  deared  out  or  proceed  on  any 
auch  voyage  so  long  as  any  sudi  person  or 
persons  shall  be  on  board,  and  the  maalcr  of 
any  such  ship  who  shall  wilfully  proceed  on 
the  said  voyage  with  any  such  person  or  per* 
sons  on  board  shall  be  liable  to  a  penalty  not 
exceeding  50/.  sterfing. 

9.  Passengers  so  re-^tmdad  eiaUkdt&  rsoa»i^ 
possagit  thotieg  by  i  -  -  -» 


Nevf,8iat^  i^tfiOiig Meii:fl^  in  the  Law. 


S8?. 


Juitka.^'^TbBX  any  penpn  or  pex^ODB  who 
8haU.be  so  re-landed  as  afoi^esaid,  or  the  einu 
gradpn  officer  on  his  or  their;  behalf^  shall  be 
entitled  to  recover  J)y  summary  process,  before 
two  or  more  jostices'  of  the'  peace,  in  like 
manner  as  in  the  said  first-recited  act  is  pro- 
vided in  the  cases  of  monies  thereby  made  re- 
coverable, the  whole  of  the  monies  which  shall 
have  been  paid  by  them,  or  on  lus  or  their  ac- 
count, £Dtr  nis  or  their,  passage  in  such  ship  as 
aforesaid*  from  the  part/  .to  wbom.the  sam^ 
may  have  been  paid,  or.  from  the  owner,  char< 
terpr,  or  master  of  such  ship. 

10.  Her  Majesty  may  issue  orders  in  council 
prescribing  rules,  if  c,  for  preserving  order,  ^c, 
<m  board  vessels^ — Gazette,  and  copies,  printed 
by  the  Queen's  printer,  to  be  evidence  of  orders, 
^c— That  it  shall  be  lawful  for  her  Miyesty, 
by  any  order  or  orders  in  council  to  be  by  her 
made,  with  the  advice  of  her  Privy.  Council,  to 
prescribe  any  such  rules  and  regiUations  as  to 
ner  Miyesty  may  seem  fit  for  preserving  order, 
and  for  securing  cleanUhess .  and  ventilation, 
on  board  of  British  ships  proceeding  on  such 
voyage  as  aforesaid,  and  the  said  ruSies  and  re- 
inuations  from  time  to  time  in  like  manner  to 
fldter,  amend,  and  revoke,^  as  occasion  may  re- 
quire; and  that  any  copy  of  such  order  in 
council  contained  in  the  London  Gazette,  or 
purporting  to  be  printed  by  the  Queen's 
pzinter,  shall,  throughout  her  Majesty's  do- 
minions, be  received  in  all  If^l  proceedings 
as  good  and  sufficient  evidence  of  the  zniB^ng 
and[  contents  of  any  such  order  in  council. 

11.  Surgeon  or  master  to  exact  obedience  tQ 
rules  and  reouitUions, — ^That  in  every  Bri^h 
ship  it  shall  be  lawful  for  the  surgeon,  or,  in 
ahips  hot  having,  a  surgeon  on  b^d,  for  the 
mac^ter.of  any  such  ship,  to  exact  obedience  to 
all  such  nixes  and  regulatbns  as  afore^d, 
under  the  penalties  next  hereinafter  provided. 


fwpUo/iont.-— Tha^  Any  P^i^Bon  on  board  such 
ship  who  shall  neglect  or  refuse  to  obey  any 
sucn  rule  or  regulation,  or  who  shall  obstruct 
the  master  or  surgepn  of  such  ship  in  the  exe- 
cutioii  of  any  duty  imposed  upon  him  by  such 
rule  or  r^ulation,  shall  be  hable  to  the  pay- 
ment <^f  a  penalty  not  exceeding  22.  sterhng; 
anii  it  shall  be  lawful  for  the  lustices  of  the 
ne^ce-in  ai^y  part  of  her  Majesty's  dominions. 
De£ore  whom  any  perspn  shajyi  be  convicted  of 
such  obstruction  or  reactance  as  aforesaid,  to 
order,  such  person^  in  addition  to,  the  penalW 
hereinbefore  mentioned,  to  he  coiifinea  in  the 
coinmoii  gaolibr  any  period  not  exceeding  one 
month.  , 

^  13.  Ciolmdai  Land  and  Emigration  CommiS' 
Miners  to  pr^fore  an  abstra^  qf  acts  and 
orders  in  counciL-^Such  abstract  to  be  posted 
up  in  sack  skip.'^Penalty  on  master  for  neglect ; 
md  on  person  defacing  abstract.-^That  the  saia 
Colonial  Land  and  Emigration  Commissioners 
•hall  from  time  to  time  prepare  such  abstract 
as- they  may  think  proper  oi  the  whole  or  part 
of  this  and  of  the  said  recited  acts,  and  of  any 
order  in,  council  to  be  made  as  aforesidd ;  and 
tlu^«ij^\poj>iea  of  .the  sai4  J^bstract,  together 


with  two  copies  of  this  and  of  the  said  recited 
acts,  shan,  on  demand,  be  delivered  by  the 
collector  or  comptroller  of  the  customs  of  the 
port  of  clearance  to  the  master  of  every  ship 
curying  passengers  on  such  voyage  as  afore- 
said; ana  that  such  master  shall,  so  long  as 
any  passenger  be  entitled  to  remun  in  the  ship, 
keep  posted,  in  at  least  two  conspicuous  {ilaces 
between  the  decks  of  the  said  ship,  copies  of 
such  abstract,  and  shall  be  liable  to  a  penalty 
not  exceeding  40s,  sterling  for  every  day  during 
any  part  of  which  by  his  act  or  default  such 
abstract  shall  fedl  to  oe  so  posted ;  and  that  any 
person  displacing  or  defacing  such  abstract  so 
posted  shall  be  liable  to  a  penalty  not  exceed- 
ing 4Qs.  sterling. 

1^  How  penalties  to  be  recovered. — That  all 
penlilties  imposed  by  this  act  shall  be  sued  for 
and  recovered  b^  such  persons  only,  and  in 
such  manner,  as  in. the  said  first-recited  act  is 
pro^^ed  in  the  case  of  the  penalties  thereby 
imposed.  - 

15.  Btmd  required  by  Jirstmrecited  act  to  be 
security  for  observance  of  provisions  ofsecondty-- 
recited  act  and  this  act, — ^That  the  bond  re* 
quireijl  by  the'said -herein-before  firstly-recited 
act  to  be  given  in  certain  cases  to  her  Majesty ' 
in  respect  of  ships  canying  more  than  60  pas- 
sengers shdl  include  and  be  a  security,  not 
only  for  the  matters  and  payments  in  the  said 
act  mentioned,  but  also  for  tne  fiuthful  observ- 
ance of  the  provisions  as  well  of  the  add  herein- 
before secondly-recited '  act  as  of  this  act,  and 
of  |ny  rules  and  regulations  to  be  prescribed 
b)rj|iy  su4h  pi'^ef  in  council  as  aforesaid,  and 
foitter  Ibr  the  due  payment  by  the  master  of 
any  such  vessel  of  all  penalties  which'  he  may 
be  adjudged  to  pay  under  br  by  virtue  of  the 
said  herein-before  secondly-recited  act  or  of 
this  act. 

16.  Duties  of  emigration  qficer  may  be  per^ 


12.  Penalty  for  rrfusittg  to.obsierve  rules  and  formed  by  his  assistant^-^Thdit  all  powers  and 


duties  given  to  or  imposed  upon  the  emigration' 
officer  iierdh-before  mentioned  may  be  exer- 
cised and  performed  respectively  by  his  assist- 
ant in' lus  absence,  or,  at  ports  where  there 
shall  be  no  such  emigration  officer,  by  the' 
oi&cer  6f  the  customs  whose  duty  it  may  be  to 
giant  a  clearance  of  such  ship. 

17.  Interpretation  of  act,— Thvit  in  the  inter- 
pretation  of' this  act  the  term  "  passenger '* 
shall  be  held  not  to  includis  the  ckss  of  passen- 
gers commonly  known  by  the  iiame  of  cabin 
passengers;  and  the  term  ''ship*'  shall  ini 
elude  every  description  of  sea-going  vessd; 
and  tfie  tero^  **  master"  shall  include  any  peN 
son  being  in  command  of  such' vessel  for  the 
time  Mng;  and  that,  unless  there  be  some- 
thiiiig  m  the  subject  matter  or  context  repug- 
nant to  such  construction,  every  word  import- 
ing the  singular  number  or  the  masculine  gen- 
der only  shall  'be  construed  to  include  several 
persons,  matters,  or  things;  as  well  as  one  per* 
son,  inatter,  or  tluhg,  and  females  as  weU  afe 
males  respectively.  r 

18.  BMempHon  i^  shkpe  carrying  less  than 
onepdssemger  to  25  tons.  In  eerUnn  aetkme  em 
tnskps  carrying  piaisengers;  burden  pf  proof  to 
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ffew  Staiuteg.    m^w^i'^fktlfbwIiL 


m^rndtllfenar  Cotartt* 


tabled  shall  apply  i0  mqr  ^mp  m  iAm0k  fhb 
number  of  pnawiH^wn  •mlijMkfmrt^liimm^ 
fpatered  tannage  «,9nata[riprop«Bliaal)ia^ibal( 
of  .aaa  panaii^wi  la  loreay  S»  laM4  PiovmM 
ako,  ikai  jfinaaf  aallflai»prfiaaautM,.ocot)|flr 
logal  pmoaefbur  <inukr  lam  aat  any  foaeliaB 


fiWk  .mwBmhmuBT  way  Mp^  eanrjriac  naai 
gan  «n  anywibh  aoyageias  .afaMsttid  4Ba  «c*iiA 
n»t 


n:-' 


•fpM^ 


nmbarof  _ 

poaing^batilha 
•o  oamad  in  paapertbiL^  Ilia 
of  tiie-diip  iitaa  not  gveater  tban  Idbat  €i  Ma: 
poraon  to  eaaiy  S5  tow  aUlJie«|)aiK  Iba.fMrw 
8on  against  whom  any  such  actum,  |inarii^ilii  w^ 
or  dtber  kf^  inoceedini^  nar  ba  h*aii||fat ; 
aiid,1ailmg  snch  pwof^k  ^dmL  4m  anjraMi 
parpoae  na  aforsaaid,  he  takfls.  ml  adpidfnd. 
tlmt  Ae  nmibflr  of  paaaa^gnrftaa  <MRMd  od 


oqpowd  W1 
teveat^  -Mid  tli^  otfier»  Id^^  ImuhJIi  ti  that 
ffi^pKiettff  wiudft  VMDS  to  uavc  istoi  xm 
longaes  of  onr  moat  elomieiit  advocates, 
mbSotiv^ex  the  ini4'amfttft  of  ue  laigcr  hraadi 
hava  4;onMi  into  ^oeatbo* 


esooad  that  paoportioii* 
19.  Short  title  qf  act, 
iigsitsUliie 
tillB  af  ''The  Jitadi 


•That  in  all 
torailtolhianii  by  Hie 


He  tfdai  sEt  ishaa 


MBod  df 'osie  ^uai  fiuiU'ttie  paaaing  theaao^eod 
oom  tfaanoe«toihe«eisd«f  sba  then 
ca  ipariiament* 


tXTOBNETSr  CiKTlAVAJC  DI3TT. 

.  9u«fNG  -the  courae  of  tihe  bet^wedk 
several  fhriher  petitiona  ftr  the  Bepe^  of 
ijm  Impoet  hare  beennreaentedtoperBe- 
wueaL  AinfliytQtbcra,gomflieleigebody 
of  aolidtora  at  lAterpocl.  Alao,  mm  tu 
fcttanwegplneMTi 


Great  xornn|(taii« 
Laton  ipnd  Dtmstalife. 
SonthauipioiL 


Worthing. 

ftiiaene  is  worn  217 ; 
of  dK  €eaBti3r  pelitiflaia 


JCberipiireiinfi* 
Aslibywd^Ia-ZoiBch. 
Biurmey,  . 
Christaiiiiidfa« 
Osowle. 

Tk^  mmhKt  ef 
and  the  aignati 
ftfttonnt'to  2J11 

Tlie  namea  of  Kr«  OhrdneQ  end  Mr. 
IfnicQK  liave  to  be  added  to  the  list  of 
nemhera  arhor  baTe  pzeamOed  petitiona. 

We  nndentind  that  Locd  Aobert  Oroa? 
wmpt  has  cfiiy  oapfiaHyaeeapledthe  dEairge 
•rtiM  bill  fiMT^heBepealef  the  ]>Qt^»  and 
tiffl  wme  fsr  ieaTv  to  bring  it  in  aa  earijr 
ai  'die  alale  «lf  pdUie  bneoMaa  wiB  permit, 

ITe  oongrahdate  the  promoters  of  ^ 
ineesure  on  heviqg  obtained  the  aopport  of 
«D  diatiogwhed  a  member  as  bia  unrdahqi 
mta  ibeir  bahaU:  The  aelectioa  ham.  been 
Teiy  jodicMnislj  made.  It  awaJd  naobafaly 
lebn  eaaj»  aouto  iittie  «g^^  te  We  ob^ 
the  aaaiatance  of  aome  meariber  «f| 

)  lionaebcikMigiBgto  eUher  bnaeh  «f  tlH^^ 


te  iidirtnhe  a  taak  sejialpably  i 
nialiee;  <wt  ifrwa  mm  mnA.  a  few  vwrIsT 
delaj  to  aeeore  tlie  important  aanc&m  of 
the  ndBk'rqiTeaentafi^e  ibr  Ae  metro|K)Btaa 
oonn^v  and  a  memb»  aCcoe  of  the  hkhest 
iiuwbei  m  tbe  kingdonu.  Xboae  «ke  wva 

of  (tbrpartMs  ani— iiii daaith  the  pifpsis 
tinii^f  liie  faOl^  and  «4soi  («MlatpNfcsng 
ftisBdlyauppaat,)  Imvemannd  every  atn 
that  naa  been  takeut  vrnLiirtmcublj^  new  ad* 
nut  thai  fbtf  bave  tieen  m  cnror*  aid  thst 
the  wiaeat  coune  baa  «Ber  an  lieen  adoptfil 


SiFFCUQS  MB^ 


covmi 


Pm,«^fn  year  ebaai  i  aiioaa  i 


Ihasiafi- 


^fiiie^ 
oomrt»bwt  * 
wastfaeeompanaflliento  w« 
tided,    itedinlhelsadhsgi 
loifhig  vmber,  en  llie'^MeB  and 
liM  Omty  Coifflsr  7«n  teR  «a  <ha 
thanJaaJgnatad^aeAeni 
wvnkod*    And  yew  da  i 


Hill 


amdyonwfmyaiy; 
the  psweeedayw 
or  eoQrts»  awoa^wc 
MmetfieAKVowrteinaflrtinyoar  anasbsrtf 
fee  fHk  of  gfaveaabarlait  the  |ifiwcigterwiw» 
xnit  n  aeeoraanee  wiuKwdm^i 


wiuHmt 

Ihe  Cbwaey  Oowtl^  as 

kind  oi  eqoitdbls  uT 

aBnr^  beeanae,   by 

geationsy  the  eeata  <tf 

penor  cowrta  winia 

moaeittthe 

fa[to}iiriadktionwrtbs 

oftha" 

at  prsaonty  tsia 

of  coBBpenaalioB  to 

aa  the  adHMoadl 

oinoers  ofwie 

to'conaider  nafliiaaarjr;) 


and  by  natoriag  Ai 


Jaee  Caaa^  at  wsi 

(w«u£^isaa 


9» 


^cmmqmmAj^wbr  AtxtM  tlMqr  bo  pM. 
mitted  to  monopoliae  nearly  t«o41iiisdii.of  tibr 
]AgitlllMt»^l]iillflMoltfaellmfior«o«rtl^  As 
efideww  of  this,  onj^  bekokf  tko  abmNit  ntlir 
empliiiMB  of  aoffiy  all  the  oficaa  .tiuneofi. 
whilst  the  County  Courts  are  filled  to  xim* 
flowing,  to  tha  great  inconvanianca  Qf  the 
suitors  thereof.  And  therefore,  had  they  less 
to  do,  the  more  tolerable  would  it  be  for  all 
pvtifa,  (aalarisa  bdng  aubitiMadTfiir  fsaa). 

Bsaids^  anathsr  serioM  evil  of  iba  una 
agrataiD,.aadana»  I  beliavebar  nol  nngmatan 
»veBce»  ia  Iha*  of  a  nan  bamg  myfttih- 
ad  of  %SL  or  302^  fior  which  ba  ia  aorapsUed 
to  aue  ^iJler  in  the  infimor  eomt,  and  loae' As 
overplus,  or  in  the  superior,  at  the  ask  •€ 
iDdnljf  both  the  ovsrplua  and  dke  cesta  ahKH  if 
be  failto  obtain  »Wmict  for  JOi.  or  epsir»i'da» 
(wbMb  oAbb  •happsna  fton  Tsriwa  caoaee^) 
voisea  tbe  j«4g»  eartifias,  vbkh'I  bave^M^ 
heard  of  an^  one  Ttl  dafing»  J3lBftbdaa%  their 
badalBpa  lAiink  rigbliy,  that  people  ov^  not 
togotolaw)  but  ifthey  will,  «fcfisbo«ld  not 


iMnUlgA«riior 


.peocffi^ 


toMnd^ 
btdeteiael 

n'^lamr^akeior; .^_ 

lag  to  judgment,  el  stadj  the  wae  eirp»nni» 
and  ie  loss  time,  Aan  ins  County  Couit,  w 
debto  soaUy  leeovtaahle  wiifiit  be.  thus,  m^ 
ditiooaly  and  quietfy  obnniead  in  a  ^n9peQa8 
(KMatl,  withevi  any  Iroubloet  eQ  to  tb^erfdi^ 
)Such  is  a  sample  of  only  some  pf  the  evile  ^ 
thftnevMaw^  wlneh  Me  v^uie  epd  pesed.  px- 
pieasly  forthe  ''tnoesieeiqn  end)  speedy  rfnmvy 
of  sAieU  debts.*' 

I  'trael  fte  you  will  eoRliiiue  to  advoqete 
tbepeneipto of  my  siineHione  for  modlfymff 
and  restoring  the  machinery  of  t^  enperiov 
coQVte;  ai>  aa  !•  enll  the  cenvenience  %nd 
sittBce  the  elemwr  of  tbet  peK  9^  tbe  ptiUw 
which  compUdns  that  the  praptiee  of  the  mm 
• ^  ie  neither  eeeyeor  epeedy*  and  which 


s  cieditor  be  eUoend  to  feeort  ta 
oanrtbepreiBmeenMMtoonffliiienl^  eepeciellf 
when  the  defendant  is  not  pnjndifled  tbaveby^ 

unnecessary  expense  in  the  leniiaiy  of  a  email 
■DbsetheDahurgedebt.  Tbeeld  OenrU  of 
Bsqnsst  weie  momy  ett  icononiMat,  why ^un 
ehoefld  th»new  be  eoinpnleery> 

The  Lond  CheneeUor,  onpaesmgdieCkrantf 
Gonile  BjU»  statsd  tet  tbe  comrtry  wae  way 
tinwantof  them;  if  eo,  wheiewne  tbe  ne% 
»B8«koonrte 


eMifty  oreoneietsoey  ef  annnur  Ae  Bsw 
wiab  eneb  aibiliagy  end  piomhitory  p 
Tlie  amasing  increaee  of  bnsinses  in  the 


Gout  is  endsnes  of  q[pilB 
anto4be  want  :(tf  such 
•C-the  msovf' eonplaials  thi 
Cianasttrnwd  Jiidgee,— Imd  ««ligblBoledieff 
daye,*'— would  have  dMle^tbeneseeeity  ef^ae 
.  eariieplng  a  "'•f"^^  end  elsa^of  ite  efiecia  on. 
the  interests  of  the  profession,  which,  however, 
appears  now  to  be  out  liMIe  legeided  In  mf 
4iuarter,  although  it  oontribntee  eo  largely  to- 
warde  the  support  of  the  state,  andyel  is  eo 
intolerably  taxed.  Neither  ere  the  new  courts 
benefidal,  hot,  as  I  hsar,posMvehr  delrineatel, 
toapeoraan;  heeanas^  wuaec !oee» be  mnet 
pay  9t  eyery  etep,  wheteee  fow  altosneys,  if  oiu 
•ueceeefiil,  eocfeed  the  fall  peMlty  ef  their 
bond,  althoogh  doubtlees  thssn 
Sbylocks  in  the  law  aa  wel!  ae  in 
|»messions  end  tredee. 

The  l^gielatore  baa  ntraced  its  etepe  upon 
eome  occasions,  and  it  might  also  do  so  most 
benrfirially  npon  this>  ae  I  em  eonvinced  that. 
iht  alterations  propoeed  would  be  pro  bono 
pthhco,  or  at  least  of  that  portion  of  .it  wbeeai 
complslnte  (amongst  others)  of  the  tnmUeeni 
loes  of  time,  in  attending  a  day  or  Uro-at  m 
County  Court,  are  already  asariy  ae  hmg  end 
lond  ee if  such  attendanee was  obKyed  tobe 
ghwn  at  tbe  Old  Beiley,  tbe  univenal  objeetSon 
-to  attending  which  has  loa^  been  suc»>  that 
tbiereefre^enilyeecepeputtiebment  alto^her. 
T-J-. J ^  pcnone  heve  e  eimikr  objeeUea 


enr  eowrt  wbeidw  tfavy  eve  Hkilf  to 
ad  bmg;;  wbereee*  by  wvig 


wilkrisQ.malesiaU(f  b«itfl  allsneh  perBene^jeA 
ess  ai^prssenltlieble  to  be  avBd/in  tbe  superimi 


courts,    and    espechdly   the 


peerpv  poiliaQi 


If STROvciynrAsi'  and  provivquu; 


oitfabMBedBiloa  wee  beU/oii  Wedneedu^tho 
19lb  iMtMSl,  et  tiie  %nfm  Ion  Goflha^hasHeii 
Mr.  «udhw,  one  ef  tbs  Vlee.PMeidenU,  inte 
dMdK  Tbe  ftspart  ef  tlm  GSommiltee  «f 
wnetnnd  by  tha  HBeeretary,  oena* 


diiked  the  formedon  of  the  MeCfopelitaa  mA 
Fnwiaeiel  Imp  AseeeMsn,  mA,  Tbe  .obm- 
surea  that  have  been  adopted  fe  netaMiatilm 
and  extsndHigidie  ettArietienj  the  suneliiiiiinn 
of  it,  wIms  fomsd,  end.tb»objeet»lepiSMeaie. 
3id,  Whet  bee  been  emee  denatoweeia  the 
eoUeeien  of  iaaknnetioa  ta  be  aiAmted  to 


sub-oommittees  for  promoting  the  varioue 
jailltislie  nf  X\m  easif linn  «th.  The  kboura 
of  the  Committee  of  Management  and  ite 
several  sub-committees,  embracing  Reports  on 
the  Bills  in  Parliament  retetina  to  the  Law,— on 
the  defecte  in  Equita  peecednrei  aad  in  the 
Itm  Practice,— with  the  . 
improvements  ia  sasb**- 


brief  aolMe  en  the  snUeet  of  ( 
5th,  Inqoirlse  into  the  adbe  end  eealne^ae* 
tomeys, andthe grievencee  of  the  pioftesiott. 
And  e^  Remarks  onr  the  neeseeity  and  ia»» 
portance  of  the  essodatioiii.  ita  prseent  etat% 
and  future  prospects,  and  the  measures  recom* 
mended  for  tethering  the  panjoseior  wjudiil 
was  fonaedk 

■BeaslatwwM  were  peesed  to  4|m  foilewnic 
efleet  .'--(rba  Report  of  the  GommiMsa  was  epi. 
pmead^psimlsi,  sad  ordered  tabsiiaeiaeed* 

The-  pieeuiH  members  of  the  Mulia^ufilpmr 
Gommittee  end  tbe  Provrndl^Cemmillee^  wltii^ 
the  snbstitatioa  of  five  new  members  in  Kea  e( 
tboee  who  had.reCired',  were  i^petected; 

Auditors  of  tfie'aecoants  of  tl^y^  afeeciadoil< 
weBaaJsaeppe&tted. 
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The  Committee  of  Management  were  antiho- 
lixed  to  elect  a  Secretaiy  for  the  association  at 
snch  salary  as  they  should  deem  proper,  and 
to  give  such  remuneration  for  past  sendees  as 
they  thought  right.  And  to  allow  to  the  Loctd 
Committees  sucq  sums  out  of  the  subscriptions 
of  their  respective  districts  for  the  ezpense|  in* 
cnrred  by  such  Local  Committees  as  might  be 
deemed  proper. 

The  thanks  of  the  meeting  were  voted  to  die 
Council  of  the  Incorporated  Law  Society  for 
their  valuable  sanction  and  assistance,  which 
had  essentially  contributed  towards  removing 
the  difficulties  attendant  on  the  formation  of 
the  association* 

The  thanks  of  the  meeting  were  also  nveg^ 
the  Honorary  Secretary  for  his  able  and  inoe- 
fiitigable  services. 

Tne  meeting  was  addressed  upon  these 
several  resolutions,  and  the  subjects  to  wbxQh 
they  related,  by  numerous  members  of  the 
association^  vis.  :— 

Mr.  Anderton,  Mr.  Bower,  Mr.  W.  L.  Donald- 
son, Mr.  Edwin  Held,  Mr.  J.  Hudson,  Mr.  Jas. 
Mathews,  Mr.  H.  Nicol,  Mr.  George  Pocock, 
Mr.  J.  H.  Shaw  of  Leeds,  Mr.  Sudlow,  Mvt'O. 
Webb,  and  Mr.  6.  £.  Williams  of  Cheltenham. 

We  hope  in  our  next  number  to  give  a  report 
of  the  principal  points  urged  in  the  speeches  of 
these  gentiemen.  For  me  present;  we  have 
room  only  to  say  that  there  was  a  most  entire 
unanimity  in  the  variaus  jobjeets  of  the  asso- 
eiation.  The  several  measures  adopted  by  the 
Committee  of  Management,  and  the  recMlH 
mendations  of  the  several  sub-coamuttatPr 
were  highly  approved  o^  *^    "^^ 

The  following  gentlemen  were  idso  presefk 
9l  the  meeting : — 

Mr.  W.  BdU  Mr.  H.  Bedford,  Mr.  Boys  of 
Margate,  Mr.  Brockman  of  ,Folk^tone,  Mr.  G. 
Faa^iwr.:  Mr.  Hodgson  .of  York,  Mr.  H.  H. 
Statham  of  Liverpool*  Mr.  Sudlow,  j«m.,  of 


Manchester,  Mr.  B.  F.  Watson,  and  several 
other  gentlemen. 

The  meeting,  which  lasted  nesrlv  three  hours, 
concluded  with  presenting  its  coroial  thanks  to 
the  chairman  and  the  committe  of  management 


EASTER  TERM  EXAMINATION. 

T-HK  Examiners  have  app<rinted  Tuesday,  the 
2nd  day  of  May  next,  at  half-past  nine  in  the 
forenoon,  at  the  Hall  of  the  Incorporated  Law 
Society,  in  Chancery  Lane,  for  the  examination- 
of  persons  applying  to  be  admitted  attorneys. 
The  examination  will  commence  at  10  o'clock 
precisely. 

Articles  of  clerkship  and  assignment,  (if 
any,)  with  answers  to  the  questions  as  to  doe 
service,  should,  according  to  the  regulaitioiis  ^h 
proved  bv  the  judges,  be  left  with  the  Secretary, 
on  or  before  &itnrday  the  32nd  instant. 

Where  the  articles  have  not  expired,  but 
will  exphne  durioff  the  Term,  the  canaidafie.may 
be  examined  conditionally,  but  the  articles  most 
be  left  within  the  first  seven  dajrs  of  IVrm,  and- 
answers  up  to  that  time. 

The  following  regulations  have  been  issued 
by  the  Examiners : 

A  paper  of  questions  will  be  delivered  to  each 
candidate,  containing  questions  to  be  answered 
in  writing,  classed  under  the  several  heads  of 
•*L  Preliminary.  2.  Common  and  Statute 
Law,  and  Practice  of  the  Conrts.  3.  Convey- 
ancing. 4.  Equity,  and  Practice  of  the  Courts^ 
b:  Bankruptcy,  and  Practice  of  the  Conrta. 
6.  Crinunal  I^,  and  Proceedings -before  Jus- 
tices of  the  Peace* 

Each  candidate  is  required  to  answer  aU  the 
Preliminary  Questions  (No.  1.) ;  and  it  is  ex- 
pected that  he  should  answer  in  three  or  more 
of  the  heads  of  inquiry, — Commom  Law  emd 
Equity  being  two  thereof. 


CANDIDATOS  WHO  PASSED  THE  EXAMINATION. 
HUary  Term,  1648. 


I^aamqfCandidatee.  . 
AdaiBs,  Jsmw  Psiteii 
Anderson,  Henry 
AmoU^fGeeige.   ,  .  . 
Austin,  Cbsfiss  A/^iagtoa 
Avit.Hoory       .        .       , 
BtplMiw,  1  bomas  Pittard  . 
Baker,  Joseph..        ..  •.  a 
Baokt,  Willism  Lawrence 

Barkwortb,  Joseph  Charles 

Bill,  John  Gillaa.  Jan.      .    ' 
Btnisn,  Henry,  jwu'     •.  •     . 
BUaytBure,  Hdfwd    •        • 
poyoy  Janes     .         •        • 
Boya,  Alired  WilUaai 
Braaawell,  WUUaia  Henry  . 
Brodribb,  Janes  Daddea,  inn. 
Brooke,  William  Henry     . 
Broeka,  Wiltiam         .        . 
Barifidf*,  Arthur 


2b  whom  Articled,  Aseigned,  4re. 
Jsaaas  •White  Adanu,  Martoek ;  Frederick  Purvis,  4,  Bedfixrd-rov 
Robert  Hmm  Aoderaon.  York 

WiUiwn  Gopttam,  ionbrtdge ;  John  Ganiell,  Toubridge     . 
..Edwafexl  Chilw«U  Waniamaott.  Luton* 
Thomas  MuonioA.  Vjokery,  S^,  .LinooIn*S-ino<^elds 
John  BiMbMI,  Sisncbeater 
^Villiam  Haidea,  Birmingham 
Richard   Banka,  Kington;   Christopher  Proctor,   10«  New-aqsaro, 

I<iDcoln*a-tttn 
Tboaaa  Phillips  Waits,  Uuth ;  Frederic  Vallings,  f,  8t.  MildradV 


Slei»heB  Adeeck,  Canbfidge 
-     .      ...  —    eield 


niii.DiJwn,Wskefi 

WitisHa  Bloi^mire,  Penrith 

Andrew  Kennedy  Hmchiaofi»  Crown-court 

William  Wilkifr  Dy^*  6t,  Iiinooki'Mnnrfields 

John  Brnnwell^  Dnrhaa 

Jol^a  Rntter,  Shafteabnzy 

Thomaa  Good  sod  Jpbn  BoUon,  Dudley 

Jamea  Brooka^  Odiham 

Tkoimsli^oB^Y^vil 


Ctmdidaiei  who  Paaed  th^  BiMtmaHom. 
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Byam,  Joseph  Dams 
Cattenll,  Padjan.  • 
Cbew,  Townler.  • 
Cbippindale,  Edfrard  .        • 

Cook,  George    .... 
Cowburn,  George       .        • 

Crossejr,  George  Leister     • 
De  Boos,  Thouss  John  Redman 
Dobson,  John     •        •        •        . 
SastleyYard     .         .        •        . 
fastfin,  Charles  •        •         • 

Kllis,  Richard   .... 
Faithful,  Frederiek  Dnsdas 

Frost,  Horace     .... 
Gale,  Frederick  .        .        • 

Gard,  Edward  Oram  .        •    ,    • 
Goldsbede,  Theodore  •        • 

Goodman,  John  Festing     . 

Grerile,  Giles   .... 
GttppT,  Alfred   .        •        •        . 
Gu^,  John  Fattinaon 
Hmoes,  Frederick      •        .        • 
Harrison,  Fraocis  John 
Hawkins,  John  William      ., 
Hodgson,  RiolMifd  HuddliMtone  . 
Holford,  George         .        •        • 
Homfray,  Darid 
Boomsn.  Hefirj 

Husband.  Sydney  Otway    •        • 
James,  Henry  Mountrieh    . 
Johnson,  Kdwacd  Davey    . 
Johnson,  Jaitaes  Henry  '    • 

Jones.  John  Humphrny      ... 
Jonesy  John  Parry     .        • 

Jubb,  Henry       .        •        •        • 
Justice,  Walter  .         •        •         • 
Keeling,  Frederic  John 
Latbnm,  Wtllism  Frederick 
Lawrence  Charles  William 

Lawrence,  Nathaniel  Tertins 
L«ith,  Fr«*denck 
Max  welt,  Wiltinm  Alb<«rt 
Mellor,  John  William 
Milne,  William  Henry 
Marfleet.  John  Isaac  • 
Neale,  William  John 
Newman,  Robert  RutUnd 
KicbolsOa,  Simuel  Pearce 
Padiey.  Frederiek  John 
Paitson,  William 
P«nnvi  ArtlHir  Kdmnnd 
Piear'd,  Alfred  Christopher 
Pika,  Francis  Christopher  V 
Pratt*  James,  jun.,     . 
Pretfy,*  Hwiiy  6ran|^r 
Prica,  Richard  Hope^  jnn, 
Plewa,  Rirban)  . 
lingers,  John,  jon.    . 
Rooae,  Fraocis  • 
SnU w'sll,  William  Henry,  Jan .     • 
Sandilan<ls,  Walttr  Sanaal  TaUtt 

fthaeklea,  Charlea  Frederic  . 

Sbarpa,  Benjamin  Thomas  • 

Bladen,  Douglsa  Brooke     •  • 

Smart,  Collin      .        «        •  • 
Snucb,  William  Frederick  • 

SysBS,  John  Lockbart         .  • 


Joseph  Baker  Grindon,  Bristol 

Peter  Cstterall,  Preston 

John  Jaques,  8,  Ely-plsce ;  William  Christopher  Chew,  Manchester 

William  Hine,  Charterhouse-square 

Roger  Gadsden.  FurniraVs-inn 

William  Cowburn,  Ltncoln's-inn-fields ;  Daniel  Smith  Bockett,  Lin* 

ooln's-inn-fields 
John  Hsrrison  Thomss,  York 
Chsries  Boydell,  41,  Queen-square,  Bloonfsbury ' 
Matthew  Bloome»  L«eds 
Parmenas  Pearce,  Newton  Abbot 
Henry  Denton.  6,  Lincoln's-inn  *     * 

George  Marten,  Mincing>lane 
Gaorge  Pearaon  Nicholson,  Wsth«upon*Beama ;  Daniel  Smith  Bo- 

kett,  60,  Lincoln's-inn-fields 
Charles  Frost,  Ktngston-upon-Hull 
William  Ford,  4,  South-Square,  Gray*aHnn;  William  Samuel  Currey, 

Parliament-street,  Westminster 
Samnel  Rouse.  Flyroootll;  Stephen  Walters,  36,  Basinghsll-streat 
Edward  James  Sydney,  46,  Finsbury-circus ;  Henry  Richards.  7, 

Chandos-strset,  Carendish-eqonre 
William  Clark  Merriman,  Marlborough ;  Hentey  Smith,  4,  Warnford 

court  •»*♦ 

Charles  Greriie,  Bristol 

Henry  Charles  Mules,  Honiton  ;  Philip  Mules,  Honiton 
George  Leeman,  York    . 

Edward,  Pain  and  John  Hartberly,  5,  Great  Marlborough-strset, 
ifenry  Walker,  5,  Southanigjton-stfeet 
John  Hawkins^  New  Hoswell-court,  LincoInVinn 
Wi1li3ra  Wells.  BradfoVd  ' 

Henry  Bury,  Manchester         .  .         .         .       '     • 

Daniel  Breea^,  45.  Lincoln*s-inn«fieUIs 

John  Bury,  Bewdfay  ' 

IliOnas  i^kkin  Ripwne»  Warn 

Harvey  James,  Rzeter;  Kthnvnd  William  Paul,  Exater  .  - 

WiUiam  Henry  Smith,  13,  Uedt'onUrow 
William  Ghrimes  KelUr4%Jl.adford-row 
Cyril  Williams,  PwiUhiJL*    .  .^  /      , 

James  Vaugban  HornaTn^nhJ^h ;   l!hrisfopher   Procter,   l6,  Kaw- 

aqoare.  Lincoln's-ion,  ^  _  .  ... 

George  Pearson  Nicholson,  Watli-upon-Oearne 
Thomas  Frnncis  Justice, Ute  of  17^,  Bemard-^tre^t       , 

Frederic  Pago  Keeling,  Cdlchester  

Arthur  Wslker,  t3,  King's-road.  Gray*a-in4i 

Charles  Lawsence,  Cirsnocater;  Roliert  Biddall  Bayley,  4,  Baaing- 

hall-atreet  /'         '  *     •• 

William  Talbot,  Kidderminster 

John  Mourilyan,  Snndwich ;  Joseph  Raw,  5,  Farnirara4nn 
John  Serjeant,  Ramsey      . 

William  Grim  wood  Tnvlof,  14,  John-street,  Bedford-roar 
Kdwanl  ChippiodaU  Nilne,  Manchester 
William  Slater,  Maochesler 
John  Mee,  E«st  IVetford 

William  Thomas  Longbourfce,  4,  Soath-sqoara,  GraJ'a-inn 
Samuel  Howies  Paftiaon;  Laiincestnd.  '  *    « 

John  William  Danby,  Lincoln  .       •  - 

John  Stael,  Qxtkermouth  ;  Charles  BtschoiT.  19,  Colaman-tflvaaf,  <kty 
Richard  Barker,  Cbeatar;  Oharlea  WIfton.  15«  BedlbnUniw. 
William  Phelp».  l4..Red-li<tn-squ8ra 
Fraocis  William  Pftle,  f#|4iBilfnrd^row 
George  Henry  Wntson.  Vork  ;  WilKam  Fox  Clarke,  York 
Alfred  Hall  Hrowne,  Wolverhampton 

John  Bickerton  Desk  in,  and  William  Dent.  Wo1verham|itoa 
EdwanI  Lawnmea,  14,. Old  Jewry  Chambers  .     . 

John  HnyWHrd,  Oswestry 

John  lldertnn  Bum,  6,  Sooth-aqnare  and- Brighton 
John  Henry  Benbow,  1,  Stone-buildinga,  Lincola'a-i«a 
John  Teesdala;9l,  Fenchnroh-slraet;  JohnMarmadukaTaaadata,at» 

Feoehttrch-^treal 
Gaarge  Lawreaea  Shaeklea,  Hull  1 

Henry  Mooring  AMridga.pMla  •     . 

WUIiam  Tanner  Keya,  Cranhrook ;  Tbomaa  Franea,  S4,  Badlard-Mw; 
.  Robert  Smart,  Sanderland  >  . 
W  illiam  Smith,-  H emel  Hempalead  { 

Charlea  DavisonlBaoit,  7|  Famiyal*a4nn 


6fig '     CaniidatetPaii^i.'^iimmiim  nf 


dMan^t^CeriHtoates. 


Taylor,  Winiam         •       « 
TisardyJohn     •        •        •        • 
'Wadhaniy  Jamea  Daviaoa '  •        • 
Walker,  John  Fraaer         • 

Walton.  Sdirard         • 
Ward,  Robert  Arthur         • 

Webb,  Joaiab  Joaepb         «       « 
Wbeeler,  Wimam      . 
Wbitehouae,  Wm.  Mattfaaw  Milla 
Wbiting,  Cbarlea  DaWd     • 
Williama,  Richard     •        .        • 
Wi]Mo,TliomaaAbiabAll  • 
Windsor,  William      •        •        • 
Wiodus,  John  William      • 
Withall,  William  Heaxf    . 


GastaTor  TbooNft  Tajilort  18»  I 

Richard  Cortia  Philtipat  Wejawith 

William  04/  Hare,  Bristol 

William  Bartholomew,  5,  Gra»'a4nn.p1aee ;  Tbonns  Blreh,  90»O|Mt 

MaribowoBgh-iatroet ;  ro«wignod  to  WiQiam  Barthdonovi* 
David  &aLine  Forben,  8^  Wanford.00ttrt.Ci9, 
Gregorr  Faux,  Thatford^  Jamea  Crowdy,  95,  Old  FialMtraet;  «ul 

Hanriip  Falmer,  UpwaU 
David  Howard^  Portaoa 
Robert  Trappee^  Clitboroo 
Thomaa  Jamea  Rooko,  S,  RayaMmd-boildii^    . 
Joaepb  £dvraid  Manhail,  Cambridga 
Robert  Frodahaw,  Iiiverpool 
Jobi  Ahrahall  Wilaon,  WonMtM 
Samvel  Danka*  Birmingham 
Robert  Jamea  Bott,  97»  OceH  BvnelUtfeeC 
John  Gngaaum  Bodfoidrfww 


ADMISSION  OF  ATTOANEYS. 


Eagter  Term, pmrmumito  Ju^^t^  Orden. 


Clerh^  Names  amd  Rmdenees. 

Eaton,  Tbomaa,  11,  Gray's  Inn  Square;  and 
Lyon's  Inn      ••»••« 


^GraaTes,  Thomas,  13,  Regent  Street  1  King*- 
ston-upon-Hnll 

Norton,  John,  10»  Brecknock  Crescent,  Cam- 
den Town ;  and  Bloomabnnr  Street . 

Spyer,  Sydney  John,  7,  Bedford  Flaoik  Biw- 
eell  Square      •       ♦       ••".*', 


Edwd  Smith,  Kng'A  Azna  Yard. 
Bemamin  field,  Lincofa^s-Inni>Fislik» 
C.  R.  Randan,  Tokenhonse  Yard. 

James  A.  Jackson,  Furliament  Smet  s 
ston^upon-HulL 

Thomas  Pinchard,  Wolverhampton. 

Jones  Spyo^  BroAd  Street  jBuBdioga^ 


RENEWAL  OF  ATTORNEYS'   CBR^ 
TIFICATES. 


Ixutdojfqf  Baiter  Term,  1848. 
•tttm'i  Itcaal. 

Armitage,  Edward,  Moraaton  Home* 

Atkinson,  Josias,  Skipton. 

Herring,  Philip,  9,  Norfolk  Road,  St.  John's 
Wood;  Richmond  Cottage,  Walworth. 

Jockes,  James  AHgnstine,  25,  Sanf  Street, 
Qerkenwell;  and  9,  little  Saint  Thomaa 
Apostle. 

Lathaoi*  John,  Chorley. 

Osborne,  John  Ihincia,  31,  CKbsoA  Sqove. 

Williams,  George  Edward,  9»  Lanedown 
Terrace,  Caledonian  Road,  PentonvBlei  SO,. 
Cardington  Street,  Euston  Scniare. 

Welch,  Charles  Hewit,  Asnboutne. 

Brfore  a  Judge  at  Ckamberi,  Utk  dag  cfMag^ 
1848. 

Bridgman,  John  Vickry,  Tavistock,  Moreton* 
bampstead,  and  Huddersfield. 
Banow^  Samuei  Howship,  Dawiea  Street^ 

Handawofth,  near  Ki.inUig* 


Barrs, 


BeD,  Wimam,  Leeds. 

Brawn,  Richard  Cnstifl^  LAferpooL 

Chapman,  Frederick,  14,  FHth  SM;  86I1OW 

Hutehmson,  Thomas,  HartlepooL 

Kinch,.  Thomas  Edve,  Ded£qgton* 

Lindsell,  William,  8,  Fortreas  Tonaci^ 
Kentiah  Town,  and  Waterloo  Cottage. 

Bouse,  Theodore,  2^,  Newton  Stt«^  Oot 
bom ;  and  Rothm. 

Russell,  Joshua,  Manchester. 

Smith,  John  Browne,  Hanofvr  Sqvan^ 
DartmouA;  Ashburton;  and  Shaldoa. 

Turner,  WUliam  Nicholaa  Harwin,  NorviA* 

UfathoiK  Edward,  Stourbridge. 

WlUoughby,  James  Lees,  Chalwood  wuk 
Fleetwobd-on*  wyre. 

Waller,  William  Henry,  16,  FumivaPa  bflb 
in  the  Ci^  of  London ;  &•  Bobert  Streak 
Hanmstead  Boad;  and  16»  Gaoi]pan  Stream 

Ware,  Samoel,  late  of  AzmiMler;  TVnqsiqr) 
ai,  Southansplon  Square,  Doreheater. 

Whitiafr»  Wimam,  ChnftoA  Plao^CWk 
Boad,  Isnngton ;  Greenwich  \  Mhmuwwittu 

Wmdnrs,  John  Warin,  Wakefield  ttoaH; 
'Wtom^  and  Chesterton. 

Whiiley^  David,  Curenceateiu 


NoUtqfUk  BUL^^-apmor^bMfer  JWto 


WO 


KOSTEft  OF  TOEL  WEEK. 


▲LTSRATiom  nr  <nn  ooimntififBirr  «kcu- 

BITY  BILIi. 

SiVGB  car  iatt  xmnto;  the  IbOMngalten- 
tiom  or  amendments  have  been  made  w  this 

^  iBftiiiigtisarf  ""the  open  aad  advised 
apaaUng '^  jirolaMted'bx  the  aet,  must  be  given 
apon  oatii  before  one  or  more  jostioea  of  the 
peace  withm  six  days  after  such  speaking,  and 
a  wammt  for  the  apprehenrion  of  Ihe  person 
mist  be  issued  within  ten  daju  sEfter  lodging 
tlie  information* 

and.  The  qprnAntd  ^ 
ti>  two  yean* 


aA  No  peaon^jcan  be  convicted  under 
this  danse  except  on  hie  omi  eonlbasion  ia 
open  Coorty  or  irnkss  the  words  be  proved  by 
two  cre^blB  witnesses. 

4th*  No  oosts  incmrsd  £ar  Hie  prossmtifln 
for  tmf  4tUmj  vnder  the  act  ace  to  be  a^ 
lowed* 

BABnS  BBOBSa. 

FkurCament  will  sit  this  day  to  complete  te 
Secority  of  Government  and  Alien  Bills*  and 
the  House  of  CommoM  will  then  adjourn  to 
Bfonday  weak  the  let,  and  the  Lords  to  Thmn- 
day  the  4th  May*  Ve  shall  submit  the  Adi' 
to  our  leaden  in  an  early  number. 


ItCCftNT  OCCIAfcOilft  ill  THE  SUPCRIOH  COURTS, 
ST  BAJruirruua  of  thx  bsvubai.  cou&ts* 


n^mmm^t0^^*mtitt^^'*^'*^^f*^*'^^^^f'^ 


UUCmtrt. 

GSAsmr  TssAras* 

TkeComi,  m  isMuy  Oe  ^dir  ff  «  ctoi^u 
U  mo^juttykd  m  tiqfium§  a  h^ker  rmU  out 

make  Um  reatomabk  coayguea/ioa  /or  mm 
.  issff  rngtaimad  if  ike  fiwisiaato  qf  is» 


\  /h»  was  m  petition  for  laave  t»«xeq^toi 
Hie  MaslBr's  repuit  teifing  tkat  it  would  bolor 
A»  ad^iani^gii  of  a  charity  at  f  lewghboBoigh  t» 
Mopta  negetiaiMm  sBrtendinto  l^  te  twistssi 
isr  letting  certain  lauds,«niouBlBng  to  62  aerss,. 
Mougingtoiheehadty,  to  a  Mr.  Paska^  wte 
a  peiftetly  wapouAk  tenant^  lor  9901. 


wm  a  peiftetly  wapouriilik  ten«ot»  for  9901. 
ysr  annum*  k  apoeawd  that  tiM  hmds  in 
questinn  had  long  been  oeeupied  faf  a  Miv 
I«ey,  aatsuantliDnpsartoysar^at  the  lenfc 


of  119lpsr  aunttm.  Ho 
"^▼iag  coosidarably  imi 
wliick  the  Master  osiginaUy  found  to  be  now 
^482.  per  annum^  m  Mnfc  wiaBli  M&  Laey 
Mueentod  to  give.  6ttbseanentl|^,  Ms.  fMw 
enKfuig  a  lawger  aun^  Mr.  Jjuff  uKMased  uia 
uAwte  198/.  jper  uunnv  but  aa  he  was  de> 
\  of  making  a  itaaonable  proiit  ent  of  Jbo 


landa^  he  oenld  not  compete  with  Me.  Jteks, 
wlkoee  obiect  in  gettimr  ttisland  wasof  anothsr 


kmd*  It  was  wifgsU  in 
If  aater^B  tedingp  that  a  lil 
not  tun  out  a  good  tsnant  from  afiomwUdb 
^  bad  iMig  hsM,  and  far  whiehke  was  wiUfaw 
to  give  a  full  leat^  weioly  baoanse  be  might 
obtain  a  hi|^  cflbr;  and  Ant  the  Couit 
ongfat  to  aet  towards  its  tenanto  upon  Hw  pan- 
^3sB  w44ck  wouM  guide  alibsaal  kmdkird] 
iB^atdlssento^MsiUcywuaidbeen^ 
tiHad  to  eaaapenautton  te  ft  port  ef  hia 


iwlnck  wofold  dimhrish  the-ndfantage  to  be  do* 
nved  from  Mr.  Ptieke's  dflSsr. 
Mr.  !Mef  and  Mr.  Bkmi  for  the  i . . 
Mr.  WUeoek  m  support  of  Ike  report. 
Loid  Lnsgiiflfe  said,  Ant  it  nqtuied 
very  strong  to  show  Ibat  the  < 
awl  to  get  Ike  benefit  of  thi 
jfeut*  Tho  -Court  eaold  not  be  as  . 
and  flbend  as  an  individual  mif^  be.  it 
nugktbe  hard  to  deprive  Mr  Uicy  of  the  po»» 
of  the  land,  out  he  eould  not  on  theft 
i  deprive  Mr.  Pteke  of  bielegal  ri|riit  m 
outbid  bim.  He  bought  the  report  oognt  t» 
be  oonnrmed»  and  a  reference  made  to  um 
Master  to  inquire  wheAer  Mr.  Licy  waa  en» 
iHled  to  any  and  fHMt  oompensation  s  uM^ 
liberty  to  review  bis  repeat,  u  the  amount  of 
Ae  tompenaatien  should  more  than  connif 
ofMr.Ptedw'soAnr. 


IPtm'^^unawior  n  tPRgHHio* 

JSxparU  Qotobed.    March  3»1848. 

miiATioK  ov   MAamrnls 
ooeTa.«— lUUNn  onunn  of  mat,  1M6, 

44  Pffs  nmjrifioB  ^  emmnl  thai  a  wiiHe^ 
Iv  tsKp«rtoicB/ iy  reosen  ^ite  iengm  iff  oof 
a  timciemt  grcmdfor  th$  etmrt  to  proceed 
WMfer  the  I22nd  Order  of  May,  1845,  to 
amibe  the  petUkmerpay  the  eosfff  oeeofioued 
i|f  lis  naoeeeeaary  or  layrqpir  parte  ef 
tkapeOiioa. 

Iff  this  case  oartakk  hnds  knd  kosn  pu|b 
chased  by  a  xaihray  company,  the  uurcbasei 
had  been  paid  into  court,  and  lifae  Master 

ho 

.      ^       . !»• 

pnpngtkec 


waa  mreeted  to  inquire  and  report  whedier 
mnkaaewan  a  proper  onet  hf  kiatapart 
fnandthuritmae,  and  laibsi  pnliiBn  was  i 
asutod  iwaniuii'  Aa  confimsalionaffikoMaBti 


Sv^iefi(>r'CoMi^:'^Vh^  H.  JEj^j^^HJer.v 
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report,  and  payment 'ortKb  costs  of  the pa^im 
•by  the  railway  company.     '  >  -    • 

Mr.  HeathfieU  appeared  on  the  latter  potion- 
for  the  railway  company,  and  objected  that 
the  Master's  report.was  set  out  "at  too  gn'eat  a' 
lenf(tb  in  tbe  petition,  arid  contended  that  the 
petitioher  ought  to.  ^ay  the  extra  costs  ;of  the* 
lengtb  of  the  petition  occasioned  Mf  fhe'sd 
setting  out  the  Master's  report,  urging  the 
Court  at  the  same  time  to  exercise  the  power 
conferred  upon  it  by  the  122rtd  Order  of  Ma^, 
1845^  and  direqt  the  Taxing  Master  to  ascertain 
the  costs  so  occasioned,  ana'tnake  such  djnder 
for  the  payiiient  of  the  same  as  was  jti^t. 
Mr.  Gaselee  appeared  for  the  petitioner.  ' 
'Vbt  Vice-chancellor  said;  a' referenciv^wiia 
directed.to  the  Master  to  report  en  this  p(ir« 
chase,  and  he  made  his  report.'  Oh  such  a  re- 
ference no  persons' were  allbw'ed  'to  attend  Ex- 
cept those  interested  in  the  purchase;  the 
railway  company,  however,  had  not  atcMded, 
and  they  had  therefore  no  knowledge  of  what 
had  been  d6ne  on  such  reference,  except  by 
service  of  the  petition  after  the  report  haa  been 
made.  The  petition  merely  stated  the  ordter  of 
reference  and  the  report,  and  then  ask^  that 
the  purchase  might  oe  carried  into  effect.  Mr. 
H^athfield  had  si^gested'that  the  petitioir  was 
of  too  great  a  length,  and  therefore  impertiiMDt» 
and  had'  urged  him  to  act  under  the  129nd 
Or4er  0/  Mav,  1845.  This  was  the  first  time 
be  hM  ever  been  palled  on  to  act  upon  that 
order,  and  he  was  of  opinion  that  he  ought  not 
to  makfe  any  order  as  to  the impertiqtftndt.  '"On 
the  coming  on  of  the  petition  he  had '^dt^beio 
fiivoured  with  any  discussion  of  tke^xiHMI  ti;iit 
on  the  contrary^  there  had  been  ttterity  a 
sederal .  suggestion  that  because  the  petition 
bad  set  forth  ^e  facts  too  fully,  that  therefore 
aome  part  must  be  impertinent,  and  forthwith 
be  was  to  proceed  under  the  122ad  Order  of 
May,  1845.  That  appeared  to  him  not  a  proper 
mooe  of  acting  on  tb^  order. .  4  judge  should 
Hot,  without  hearing  counsel,  say  what  was 
vigbt  or  what  was  wrong,  and  more  especially 
in  the  present  case  where  the  railway  cpmjM^y 
cotdd  not  know  what  the  Master's  report  was, 
it  was  proper  to  state  the  report  on  the  petitioD, 
and  although  he  must  say  that  some  of  the 
words  Qiigtit  Jiaye  been  struck, put,  vet  .it  did 
not  di^r  from  the  report  as  made.  Ijy  the 
Master,'  nni  Ue  wra«  of  >ppi9ion .  thsX .  as  be  bad 
had^nodipeussion^on  the  su^e^t,.th4. proper 
course  for  him  to  adopt  would  be  not  tq^  inter* 
tere .at  present ; .  he  should  there£MPe .  inike  Qie 
order  tor  the  cqnfirmaUon  of  the  report  as 
prayed,  as  a  matter  of  course. 


I    Vitf fCtaircUor.  ttiiiiH  Unc e.    . 

Barker  y.  The  North  Staffofdikire  HatkMiy 
Ompt^y.  ^Nov.'l8, 1847;  and  Feb. 9, 1848. 

THE  LAN08  CLAUSKa  CONSOLIDjLtION   ACT. 

8  VICT,  c.^8,  ss.  18  &  85.  .     , 

A  rmtmrnf  tnmptrmf  Sfimnpnotmtqf  ittm* 
tetUiom  to  take  kmdt  imdertke  IHik  mHiomi 
mmmoi  enter  e^cm  petrt  emd  $m  sMtfv^r 


Jor  then  pati  cudy  emdtir  fibe ^tt'SKtus, 
bia  miut  deposit  therpriee  or  gweeeomitif 
-.  for  the  whole  btfore  such  entry, 

.  7%e  bond  must  be  gvoed  with  two  nreitef, 
wOwithetmuluig  that  the  compaaof  itinew' 
po'rated, 

The  company  must  clearly  and  iatitfactoriltf 
show  that" they  havi^  cotnpUed  wkh  the rt- 
quisiiiont  and  fi^UM  the  coniUions  of 
the  S5th  section,  before  they  can  of  one  it 
against  a  landed  proprtetor. 

This  was  an  injunction. bill  SM  by  khs 
lessee  of  certain  salt  works  at  Sandbach,  in 
Cheshire,  against  the  company  to  restraia  tlieoi 
from  entering  on  any  part  of  the  portioDi 
which  ibey  fa£i  given  iiotiee  of  their  inttntioa 
to  take  for  the  purposes  of  their  linf  of  railway, 
-until  they  had  deposited  the  value  of,  or  girea 
security  for,  the  price  of  the  wfaolee  It  ap- 
peared that  the  company  not  requiring  all  the 
land  which  they  hadf  given  notice  to  take  for 
their  immediate  purposes,  bad  givett  security 
by  bond  nnder  their  common  snl,  they  being 
incorporated,  for  the  value  of  so  much  as  tbey 
did  immediately  require,  bat  there  were  not 
two  sureties  to  theiiond.  - 

Mr.  RnsseU  and  Mr.  W.  T,  S.  DaM  mo?ed 
for  the  inyunctioo,  iniststinf!^'  that  the  conrosoy 
ha<l  no  right  to  enter  .upon .  any,  part  of  the 
land  which  they  had  given  notice  of  their  in- 
tention to  take,  without  dqxMiting  its  valoenir 
giving  security^  lor  tbo  wbde.  They  also 
contended  that  the  bond  ought  to  have  bea 
given  with  two  sureties. 

Mr.' Malms,  for  the  compatty,  opposed  tlM 
motion,  contending  that  bv  the  89th  section  of 
the '  act-  the  company,  baa  antboatf  to  enter 
upon  the  land  they  majyreqnire  for.  the  par* 
posea  of  thfeir  undettakaig»  and.  did  notjreqairt 
them  at  once  to  enter  on. or  giveaeeoxity  for 
aU  tbey.bad  g^ven  notice  under. the  l&tb 
section  to  take.  Nor.  cEd  the  84th  or  85tk 
sections  make  any  diflSBrence.  It  is  admitted 
tbat  the:companyj  most  take  jdl  tbe  land  of 
which:they  have  given  notice^  but  it  does  not 
therEfora  follow  that  they  mnit  deposit  tbe 
vidoe  of  aerea,  when  perbape  they^only  want  to 
enter-npoh  a  rood.  -  The  68th  section  providci 
for.tiie  settlement  of  cbama;!]^  arbitralkm  era 
jury^  avdit  contatna nothing. in  any  wayin^os* 
sistent  with  this.  On  these,  facts <of  the  csie 
counsel  cited  Bridyea  r.Tfte;  HlUs,  Semersd, 
and  Weymwdh  Bmlway  (kanpany,  H  JuKUrt* 
315;  and  Stone  r.  The  Commarcial  Baibfisf 
ComfOmy,  1  Bail.  Cas;  375.  With  ngaid  to 
the  bettd,  it  vma  argued  that  tbe^  85th  aectioo, 
when  H  said  that  the  promoters  are  *' to.  give 
to  auch  patty  a  bond  under  tbe  oooueoa  icil 
of  the  promoters  if  tbey  be  a  cornoiatioe,  orit 
ther  bo  not  a  corporalioa»  unosr  the  ban« 
and  eeala  of  the  eiid  preno^ers.  or  any  tvo  of 
tbem  wilb  two  sufficient  anrdiea,"  wn^  tbit 
tbeanrettes  weea.lo  be  fonnd  only  in  ^^^ 
caasa  wbers.the  promoters  wen  noft  a  oeiporar 
tioni  Aaiesflarmede^tfeonslQHHBlionhsdbeM 
pot  upon  tbe  StatttooC  FtwKk  vbsrp  doMS 


amrt$t  V.CKmghiBm^^Qmii^BBmek 


691 


directed  to  be  rigned  and  sealed  vele  hdd,  aa 
to  corporadoiui,  to  be  neceaaary  only  to  be 
aeakd. 

His  Hoaoer  said,  that  hia  impreauda  upon 
both  pointa  waa  with  the  landowDer*  Hf 
ahould  grant  the  injunction,  with  liberty  upon 
24  hoara  notice  to  more  to  dtaaolre  it. 

Feb.  9, 1848.— ilie  delect  in  the  bond  hav- 
ing been  cored,  the  company  had  had  ihe  value 
of  the  hind  for  which  tbey  had  given  notice  in 
due  courae,  according  to  the  act,  and  having 
paid  into  court  the  amount  aaaeaaed,  via.  63i. 
moved  to  diaadve  the  injunction.  Tlieanm 
demanded  by  the  phtfntiff  waa  4.600i.  and  up- 
wards,  he  contending  that  hia  property  would 
be  ruined  by  part  of  the  aal^worka  being 
aevered  from  the  remainder.  On  the  other 
hand,  the  evidence  of  the  defendanta,  went  to 
ahow  that  the  part  of  the  worka  taken  could  at 
•mall  expense  be  reinstated  on  aome  other  part 
of  the  property. 

Mahn$^  ui  aopport  of  the  asotion  to  dissolve 
the  injunction. 

W.  T:8.  Daniel  opposed  it,  objecting  that 
the  value  could  not  be  relied  on  aa  a  just  com* 
•putation,  having  regard  to  the  aeverance  of  the 
brine  {Hts  from  the  remainder  of  the  saltwoika. 
The  valuation  thereof  was  wrong,  for  although 
the  party  appointed  was  directed  to  value  the 
estate  and  mterest  of  the  phuntilT,  ysc  he  had 
in  the  body  of  the  valuation  set  a  price  upon 
the  land  itself.  The  plaintiff  was  willing  and 
was  able  to  sell  the  whole  of  his  manufactory, 
and  the  delendanto  were  bound  to. take  all 
onder  the  9ilnd  sectbn. 

MaHns,  in  rrply,  said,  thai  the  point  of 
severance  amounted  to  nothing,  for  it  waa 
quite  easy  for  the  plaintiff  to  dig  his  brine  pits 
upon  some  other^part  of  his  knd  at  a  small 
expenae ;  and  aa  to  the  valuation,  no  evidence 
was  befoie  the  court  to  Impugn  it.  The  i 
pany  had  fcdfilled  the  requisitions  and  pei^ 
formed  dM  conditkms  of  the  8&th  seciioB  of 
the  act,  and  were  entiUcd  to  have  the  injunc- 
tion diseolved. 

Hia  HenoMT  said:^This  application  to  dia- 
.solvr  the  injunction  ia  grounded  altogether 
tipon  matter  which  has  arisen  subsequently  to 
the  tame  of  granting  it,  and  the  question 
ttgued  noir  has  been  whether  the  defondanta 
have  fulfilled  the  conditions  and  eomphed  with 
the  requisitions- of  the  -sath  section  of  the  act 
called  tl»e  Lands  Clauses  ConsiOidatioB  Act, 
1^45,  so  as  to  entitle  them  under  that  section 
toeotsr  upon,  and  nee  the  lands  in  question. 
Nqrasto  this,  I  think  generally,  if  not  uni- 
yersatty,  and  in  the  preaent  instance  certotnly, 
it  is  ineombent  upon  those  who  seek  to  nvail 
thfmsehres  of  the  section  againat  a  landed  pn>- 
pristor  to  ahow  satisfactoril)|r  and  clearly  that 
thev  have  fulfilled  ita  conditions  and  eomplied 
vita  ita  requisitions.  If  there  is  room .  for 
donbt,  the  landed  proprietors  must,  I  cooesive, 
iiave  the  benefit  of  the  doubt.  Viewing  the 
cass  in  this  way,  I  cannot  represent  myself  as 
•Misfied  that  the  defendanta  have  fulfilled  theae 
coaditione  or  eomphed  with  thoae  requisitiona. 
I  m  not  satisfied  that  I  ought,  iraa  the  ma- 


terials hefiMu  me,  to  infer  that  in  flzmg  .a  smu 
of«53/.  the  valuer  had  regard  to  the  provisions 
or  the  principles  of  the  63rd  section.  I  further 
may  observe  that  the  subject  of  valuation 
seems  to  me  to  differ  from  the  subject  that  h^ 
is  alleged  to  have  been  appointed  to  value — n 
remark  wjiich  I  make  independently  of  the  ob- 
servation that  the  language  of  the  valuatioii 
majr  be  thought  not  sufficiently  to  identify  the 
subject  to  which  it  related,  or  the  authority, 
nomination,  qr  appointment  under  which  he 
was  acting.  Moreover,  I  think  it  right  to 
state,.that  I  doubt  very  much  whether,  if  the 
defendants  were  to  he  assumed  to  be  right  ia 
this  matter  as  to  evervthing  but  the  bond,  that 
instrnmcgt^is  so  worded  or  so  expressed  as  to 
be  coufpi^nable  to  the  statute.  Upon  the 
whole,  considering  what  is  the  nature  of  the 
85th  section,  and  what  are  the  rights  and 
duties  of  the  parties  before  m^,  independenUy 
g^  iti.utansidering  also  that  the  defendanta 
pot  their  case  for  dissolving  the  injunction 
solely  and  merely  upon  that  action,  and  their 
alleged  compliance  with  its  terms,  I  must  I 
think  say,  they  haire  not  shown  grounds  upon 
which  tn^^seek  to  be  relieved  from  the  injunc- 
tion. I  refuse  to  do  so,  reserving  the  costs.  I 
may  add  that  I  have  not  omitted  to  observe  the 
91  St.  and. 92nd  sections,  althouffh  in  what  I 
have  hitherto  said  I  have  treated  the  case  p^ 
not  affected  by  the  92nd  section,.  whi<ji,  hpw« 
ev^,.may  poe«bly  be  thought  relevant,  i  am 
not  sure  that  the  defendants  are  not  seeking  to 
take  pan  ^^y  of  a  manufactory,  the  parties 
bein^l^l^  and  willing  to  sell  the  whole.  One 
of  the  ywiniigs  of  the  word  '^mannfactogr  f 
may  be,  sir  place  vhere  manufactures  are  earned 
on.,. I  doubt  whether  the  parcels  which  the 
compuAv  seek  to  take  are  not  parcels  of  itie 
plaintifrs  salt  manufactbn^. 

Injunction  continued.-^ Coats  reserveii. 


(Before  the  Four  Judges.) 
Wfighi  V.  Rice,    Easter  Term,  1848. 

PSOHIBITZOK.  —  RSPLKVIN.  —  COUNTY 
COURTa  ACT. 

In  aetioHS  (^replevin  the  jurisdietum  of  the  y 
Comtf   Courts  Act,  9  Sf  10  Vict,  e,  95,  / 
extends  to  cases  where  rent  to  a  greater  I 
amount  than  20/.  ia  claimed,  with  power] 

"^jfnder  section  I2i ;  Ji>r  tiiher  partf^  where' 
Ihe^^lSRnUt/or  ikore  than  20/.,  to  remova,  . 

'   the  cakse  into  a  superior  court,  ' ' 

In  this  caae  Mr.  Archbold  applied  for' a  writ 
of  prohibition  in  order  to  prohibit  the  trial  of 
en  action  of  replevin  in  one  of  the  County 
Courtaeetabliahed  under  the  9  ^  10  Vict.  q. 
96,  in  which  the  damagea  were  laid  at.  200i^ 
and  the  amount  of  rent  claimed  was  /&/•  He 
oontended  that  the  jurisdiction  6f  the  Court 
was  limited  by  section  58  to  cases  where  the 
d^ht  or  da|nu(e*c)aiiped.is  not  mpre  th^  20L 
IfVifktmat^f.  Befavetbis^  late  act  passed,  the 
shenffio^  Cofnnty  Court  aaight.  m  replevin 


Imp  ]Aakit  hold  pba  «»  any 
Mbote  40t.,  by  virliie.  of  the  StaMte  of  MA^ 
lyridge.]  The  juritdietioa  under  4ie  ii«w 
Coan^  Courts  Act  it  limited  and  nitrieted  to 
a  certain  amonnt 

Lord  Damam,  G.J.  The  atatoto  9  &  M 
Viet.  c.  95,  hy  aection  121,  enacta^.^hal  in  M: 
ttctioii  of  r^levin  either  party,  where  the  rent 
or  damage  in  reapect  of  which  thediatteaa  aMl 
have  been  triien  amounta  to  mora  than  30/., 
ma^,  under  certain  conditiona,  ramove  the 
•ctKm  info  any  court  competent  to  try  the  aame 
in  snch  manner  as  hath  been  aoe«8tomed.  The 
(effect  of  th«  act  I  take  to  be,  that  when  the 
tent  or  damage  chumed  ia  more  tiuta  90i«,  that 
ehher  party  may  remove  the  caae  o|it  of  the 
Couttt^  Court,  but  that  does  not  affect  <he  ju*- 
liedietion  of  the  Court,  but  leavea  it  aa  it  waa 
before. 

Mr.  Juatice  Pattuon,  The  juriadktiMi  of 
tiieCoiratv  Court  is  not  affected,  bnrmiininana 
it  waa  under  the  Statute  of  MarlbridKu.  The 
Court,  therefore,  hae  jurisdictioa  over  ti^ 
canae,  and  that  ia  the  only  queation  to  which  a 
<writ  of  prohibition  appliea. 

Mr.  Juatice  Wi^ktmam.  It  ia-elear  <he 
uheriff  in  hia  County  Court  had  juriedictioa  in 
lepievin  to  any  amount  before  the  lale  aet 
paaeed,  md  that  act  doea  not  appear  to  me  to 
veatrict  ttie  joriadiction* 

Mr*  Justice  SrU  oonomed. 


tpaflfteuiBi^Si:, 
re^SStfl  of  No- 


Jfciiilyi  (Stmm 

been 'M^iH(fad  to^i 
and  St  lur  cesia^  on  or  before 
vember  then  next  enauing,  and  for  defiult  tbit 
he  abould  be  impeiaoofld  ftr  him  caiBwdy 
niDntha,  then  went  on  tefher  to  atato,— "  And 
whereaa  we  die  aaid  joatioea  (the  defeodaate) 
did  then  and  there  fmihm  order  Ifaar  the  aaid 
aum  of  al.  ahouid  be  paid  totheTreamrerof 
the  aaid  county  of  Clwilai  in  wfaieh  the  aaid 
a&mt&  w«a  eeinnaittod,  to  be  by  him*  applied 
•eeofding*  to  the  diraetMe  of  the  atotute  in 
auch  caae  made  and  fowided ;  ond  that  tia 
aiaraaaid  anm  of  S&  for  coato  ahonld  be  pnd 
to  the  aaid  M»  G.  Aaid  whereaa  the  aaid 
ThomaeChnddoek  faalhnotpnl  the  aaid  eons 
of  St  and  91.,  or  either  of  them»  puiUMwni  to 
tile  above  aaentioned  adtodioation,  but  hereia 
hath  made  defauit.    IVee  ore  AeMfore  tt) 


imandyou  the  aaid  coaBtaMaa  to  i 
the  aaid  Thomaa  Chadded  and  hkn  toconvey 
to  the  aaid  home  of  correction  atNellHr  Kaul»> 
ford  nfonaaid,  and  him  to  dalivor  an  ne  keeper 
thereof  together  with  thia  wamait.  And  we 
do  hereby  command  you  the  aaid  keeper  of 
4iM  aaid  houae  of  correction  to  neeive  Ae  mid 
Thomao  Clwddoek  Into  yonr  cmnody  in  the 

houae  of  oorreeiion,  and  Um  t 

K  for  the  apace  of  ton 
mileaa  the  aaul  anma  ahall  bo  eoonor  paid; 
and  for  yOhioo  doing  tfau^afaaffl  be 
^    Qmn^^te. 


Whoy 


naMobeov.  PPMOvoMai  omi 
Tenn,  1848, 

VALBB    IMPRI80NMKNT.— -ACTION    AGAINST 
MAGlBTRATna.  —  INVALID     CONVICTION 

UNDKB  9  c»o.  4,  C.  31,  a.  97. 

,  [  Where  the  eanvicium  qf  the  plamtiffar  an 
aeemdt  htfwe  twojuttiees  mnder  the  9  Oeo* 
4,  c.  31,  t.  2Tt  directed  that  the  fine  m- 
poeed  hi  each  juatieea  ehoM  be  paid  by 
thepknntiff  to  the  Treasurer  of  the  Coanif, 
'emain  dejiuU  qf  payment,  that  tike  dM»- 
t^ekoMbemwriaened  j^  tntocaiendar 
months,  4-e.  .•  Held,  bad, .  and  that  the  said. 
Justices  were  liable  to  an  action  of  trespass 
for^bJse  imprisonment  at  the  suit  of  the 
pUmntiJfumo  had  been  arrested  wsAr  the\ 
conviction. 

This  waa  an  action  of  treapaaa  againat  ^he 
defondanta  aa  juatkea  of  the  poaob  for*  thai 
county  of  Cheater,  for  the  alleged  folae  inui 
priaonment  of  the  phdntiff.  The  defendantai 
pleaded  not  guilty  by  atBtote.  At  the  trial  be»< 
lore  Coltman,  J.,  at  the  last  Sprinjf  Aamea  at; 
Cheater,  it  apoeared  that  the  platntUF  •'"^ — 
been  convicted  by  the  defendanto  of  an 
imder  the  atatote  9  €teo.  4,  c.  81,  n,  97, 

ovdered  to  pay  sr.  for  such  aaaaoi^  togi 

trith  the  coata,  waa  for  defoult  in  payment  of 
wat  aum  arrested.  Tiie  wunant  of  comnn^i 
nent  under  which  the  arreat  wna  made,  after 
teciting  the  offence  for  whidi  the 
vonricted,  and  that  4br  tiio  aaid  bibMo  he  hid 


on  Ina  wny  to  priaon,  ttei^hdntWr,  nt 
veqnaa^  irea  talisen  to  the  nngirtnnei 
office,  and  there  paid  miithoaan  of  0.,  inen 
iHdeh  he  waa  immodiatelf  diechuigod.  The 
kamadJttdgoaliAetifadfanobieetion  to^bA 
boon  tdcoB)  thought  thn 


bod  hi  not  dhoetag  Aat  ^ib 

ahoadd  be  paid  to  the 

when  the  aaoault  had  bean  oommlMed^i 

to  the  Treaanrer  oftfae  eonnly,  1 

a  voraiB^  waaeolered  rav  mM  i 

5/.,  leave  beings  raaerved  to  ttke  defondaoto  to 

move  to  act  that  verdict  aaide  and  eaner  a 

reraKt  n  wMir  uvoiir«   i  uiwiaiii  W9  wesit  luavi, 

a  ndo  nm  waa  obtamed  in  the  folowhi|(  Tcna* 


havmgi  penon 
aaaauS':  naano 


CmmA now ahowed cmnob  'The97tbi 
of  the*9 <9eo^  4,  e.  91,  anaeto  dmrthe  tne  ahaK 
''beiMidtoaomeoneoltfaeofereeHo  of  the 
poor,  or  to  aome  other  officer  of  the  pm9dw 
aowuanip,  or  pnee  m  wmen  mB  vnenoo  ibib 
have  been  connnHtod,  to  be  b^  mMsn  < 
or  officer  paid  orer  to  the  uae  of  fne  _ 
reto  of  the'coun^y  ndian,  or  dioftnon  u  wb 
oneh  townanp^  panan,  ev  ptooo  omb  oe 
aitoata."  Now,  undw^iia  unaimitiui^  the  oonp> 
Vicion  m  fee  pi  ueant  core  ia  cieailr  hnd.  The 
to  whom  it  diracto  fee  tne  to  he  paid 


andl  might 


no  onfeority '  to'  reeeive  tho  anwvnty  and  » 
ht  tnppen  that  althoogh  the  amai  were 
aAy  paid  to  the  orenaem  orwfeor  ofletf 


paid 
m  fee  aoc,  atifl  under  the 


Tfae'atatotoeicpMi^pravidai  for  feire  to  be 
giMntothepoito  topnvtho  ommIIv  impoMi 

aiMi  II  waw  esMK^  vm  nM^nuMn  ^o  vnw  icpw 


0i|pMfior  "CotKrit  i  CbRMUM  Wuot^'^mBiusintpicfi^ 


B9S 


Mtnre thst'isie ptopetptsrvm  wlio  wu  to  re* 
ceive  die  amount  uioidd  be  expreMly  nuned 
in  the  oonvietioii.  Tbst  Btich  is  the  true  con- 
etmction  of  the  statute  is  rendered  still  more 
orident  br  the  form  f(mfn  in  the  36th  section. 
A  great  Wddnp  might  be  inflicted  on  the 
partj'  conTicted  were  he  in  each  case  obliged  to 
go  to  life  TVeasnrer  of  the  county  and  pay 
him  the  amount  of  the  fine.  The  act  havmg 
nieciaHy  named  certain  persons  to  whom  the 
fine  is  to  be  paid,  and  me  oomriction  having 
directed  payment  to  another  and  different 
officer,  the  plaintiff  in  the  present  instance  has 
been  imprisoned  lor  disobedience  to  an  in- 
formal convictbn,  and  therefore,  it  is  sub- 
mitted, entided  to  mainUnn  his  verdict 

WMy^  Townamd^  and  EgerUm,  in  support 
of  the  rule.  By  directing  that  the  penalty 
when  paid  should  be  transferred  to  die  comity 
rate,  the  section  in  question  roust  be  taken  to 
authorise  a  direct  payment  to  the  Treasurer, 
who  is  the  person  intrusted  with  the  manage- 
ment of  the  county  rate,  and  all  that  the  pre- 
asnl  eoavietiaii  dowisto  dispense  with  pay- 
Joent  |o  the  penon^  who  by  tin  set  it  merely 
to  be  an  intennediato  t^gent.  Itwould  have 
been  anoaght  had  ti»  waanaot  in  die  present 
mm  mmtif  aaid*  thsst  die  penally  waa  to^  be 
distributed  as  the  hnr  dimis,  and  if  aa^  dien 
Ibo  oottTiotion  nay  be  laad  juat-aa  if  it  bad  not 
named  theportaeokr  pcsaon  to  whom  tho  fine 
vat  to  be  paiiL  [MmO^  X.  That  night  be,, 
bottwban  die  conviedon  data  eiprast  a  pentoy  • 
cttitba«lla«odto8peidcaniaa.j  AUthaldie 
conviction. means  is  aMinsnt  in  the  pcoper 
ceonettthtTraaanaer.  Inaetnalpincdce,ihe 
fine  it  never  paid  to  the  oveneec  Bythe  36di 
•ectaoa  of  die  elalntsof  qoeelion»  the  convidion, 
la  to  ben  dM  form  dwein  giten^or  ''to  the 
noaa  efieet^''  and  hen  it  ia  aidnmfled  tbtfi»nn. 
naed  it  to  dtti  aaan  ofibet.  Agnn,  tfae  mi». 
statement  or  onisaion  here  is  not  in  a  material' 
part  of  the  convictioQ,  and  terefote,  doee  not 
mvalidate  it.  JkUusew  v.  JoibMo%  12  East,  67; 
Smiik  y.  StAMo,  1  Willa.  153 :  lUw  v.  JefrieM^ 
4T.  E.  7^ ;  Bamcr  v.  White  tmd  motker,  1 
CSom.  Bendi,  192.  Jim  ia  a  mere  matter  of 
film,  and  it  te  sufficient  if  die  form  given  by 
«n  net'  be  fc^lowed'out  in  subttanee,  besidca' 
wbtch,  diei«  ia  a  savmg  chute  in  the  30th  sec- 
V0B»  wtaicK  cows  die  pretent' defect,  DmiHi 
^  FkUilp9  md  amaher,  1  Cr.  M>ft.  R.  662; 
Jbr»B0rf*rey<l,I5M.ftW.l.  Ohdiewhok 
it  ia  submitted,  that  the  conviiction  is  good,  and 
dnt  the  pkhMSff  bat  been  ImAy  arrested. 

Ceteen,  !•  The  difectlona  in  die  eomdc- 
tiOD  at'to  die  payment  of  the  fine  impoted  by 
wto'  wi^gistnlis,  renden  it  cletriy  ravafid,  and 
dwrefore  nabte  to  die  present 
Mr.  Conch  bat  fotciUy  shown,  that 
it  is  inportaat  the  pcnonr  convicted  should 
know  to  whom  he  is  to  pay  the  money  during 
tin  tuna givwsfiinAiat  purpose.  Inthooontic- 
don  now  before  us,  by  a  slip  m  the.  part  of 
the  magistrates*  the  person  towhooi  payment 
it  directed  to  be  made  is  not  one  of  the  per- 


*  wvuikf  U.  'J if  waa'sitdiig  ax  Hial  Plrbit* 


sons  expressly  named  m  die  statute.  By  orner- 
in{^,  thmfore,  die  present  plaintiff  to  be  im* 
pnsoned  for  default  in  nonpayment  to  the 
Treasurer  of  the  coun^of  Chester,  the  magis* 
trates  make  the  plaintiff  liable  to  aii  imprison* 
ment  not  warranted  bv  that  statute,  and  for  not 
paying  to  a  peiton  wno  is  not  authbrized  to 
receive  the  amount  from  him.  The  rale  to  set 
aside  the  verdict  found  for  the  plaintiff  must 
be  discharged. 

JIfaafe,  J.  By  the  provisions  of  the  statotn 
in  question,  the  person  to  whom  payment  is  to 
be  made  must  be  expressly  namra  in  die  con* 
viction,  to  enable  the  party  convicted  to  die* 
charge  himself  to  that  person  during  the  time 
allowed  bythe  statute  for  payment.  In  tho 
present  case  the  payment  is  directed  to  be  paid 
to  an  officer  not  referred  to  in  the  27th  section, 
and  when  the  35th  section  and  the  form  therein 
given  are  looked  at,  it  is  quite  clear,  I  think, 
diarthfteffislature  never  intended  the  payment 
to  be  made  to  the  Treasurer  of  the  county* 
The  blanks  which  appear  in  the  form,  both 
before  and  after  the  word  "  of,^  when  referring 
to  the  person  to  whom  payment  is  to  be  made^ 
favour  that  constmcdon.  This,  although  a 
mere  slip  on  dw  part  of  die  magittntes,  dia 

gkintiff^had  a  right  to  take  advantage  o^.aad 
aving  done  so»  I  think  the  present  rule  mntt 
be  discharged. 
CreuweU,  J.,  and  WUHamB,  J.,  concurred^ 
Role  discharged. 

Hiiitiraalfpi 
fFttiMP^*  jmmtmu    ispm  1 1,  twtv» 

TRA.DBB  DSBTOR'B   tUHMONB.  —  NOTICa^— 
PBACTICB. 

Tle/orm  qf  particulars  qf  demand  and  aaf  fee 
aiMfer  the  5  ^6  Viet*  c.  123,  at  jireforiM 
by  the  General  Bmlee  and  Ordere  <^  Nm. 
12, 1842,  twar  be  strietig  eompUed  witK 

Where  the  particulars  of  demand  and  natiee 
requiring  payment  was  signed,  **  Oeliattati| 
B.  WooUer,      the   summoning   creditor's 
name  being  Octavius  BorradaHe  Waoller,  . 
the  summons  was  holden  to  be  tmyaltry  / 
and  dismissed  with  costs,  ,   .^ 

ftiCRARD  JvwiBSON  WM  teTvod  with  par- 
ticulars of  demand  and  noliee  requiring  pay- 
ment, under  the  5  &  6  Vict.  c.  122,  bv  a  ctq^ 
.tor  named  Octavius  Borrodaile  Wooiler,  who 
aftaiwafdauflDade  and  filed  theusoal  afiidav^ 
upon  which  a  summons  issued  returnable  thia 
day  before  Mr.  Commissioner  Holrogd^ 

Mr.  Crouch^  (as  soficitor  on  beludf  of  the 
debtor,)  took  a  preliminary  objection  to  tho 
form  of  the  notice  requuing  payinent,  whicb 
waa  signed  bythe  creditor  wim  his  initial  name 
instead  of  his  christian  and  surname.  The20di 
of  the  General  Rules  and  Orders,  TNov.  12, 
1842,)  as  to  the  particulart  of  demand  and  nO^ 

ship,  enacts,  that  ••  in  casta  wbere  the  4ebt  do* 
manded  isdaimed  to  be  due  to  anjf  one  person, 
or  to  two  or  more  persona  not  bong  paitners. 


SuptnoT  Uo&ftif-  < 

of  demand  asd  nslka  Aill  be 

i  by,  or  Id  the  name  of,  everr  audi  per- 
i  br  bia  cbiiatian  and  lumame,"  «Cf  aad  the 
fdnnii  given  thue :— **  Edward  l<nM<  rettdlbtf 
a^"  &c.  Ih  the  firieeot  case  tbe  |ireaeribea 
iormwaa  not  followed.  The  creditor  deac^bed 
luiiiaelf  aa  "Oetavhii  B.  WooUer/^  wfailati  it 
I4>peared  from  hia  onn  affidavit,  that  Ui  nai^ 
waa  "  Octaviua  Borrodaile  Wooller.'* 

Mr.  Commissioner  Holroyd,     It  eartati 
does  appear  that  the  summonilig  cce<Btor 
not  exactly  foUbwed  the  rule. 

Mr.  Rymer,  as  solicitor  for  the  8atqpttOtfiQ| 
fpsditor,  contended,  that  the  rule 
^entl^  complied  with.    *' Octaviua** 
christian  name,  and  "WooUer"  the 


atqMiO|fliQ|| 
i^taT^ 


■^  .,    ,-^   eraditor*     The  ^ 

invwipH  name  wte  iwC  eontemplaled  by  tha 
rdi«  i^d  the  iaaeiiion  of  Uie  initial  oo«M  Ml 
mUIeiS*  ^ 

Mr.  Xkmmimkmr  iMiyif.  The  Mike  k 
not  ^fif d  %vith  ihe  cfevtora  ir«e  ehriattaii  and 
surname*  It  is  a  trilBag  qhiectiMi,  boi  if  it  be 
insisted  upon*  |  feel  myaatf  bound  tm  fpt^  IC 
ctTect. 

ii4r      M^CroMAaaiO^haimial  petiialiakia  ob. 

hft  jtMiiK  and  anbmitte4»  Aat  Mcordng  to  die 


piVMire Ue  munmoiuiiUak ha dianiMd with 
eoata.  _ 

MhCommlaalonerJEfolnfd*   Tblb«hai». 
tUWMinile. 

'Snmmoaa  dianiaaed  wUi'iO^ 


ANALYTIOA^  iiaitr  6t  CAftS. 

MPOBTAft  l#  ALL  fUB  OOUiti. 


■.■t.«iin»>-4ii  I    <i  iaa»<    ii  fi^' 


XaH  of  MUtonriMu 


:  The 


Sections  of  thia^Seriya  qI  the 


.J 


*  Bep(iatradoaofVo(era*Appeala,Ff.  15*947. 
Law  of  Attorneys  p.  4B,  563. 
I«w  of  Bailwaya,  pp.*  71*  178. 
^^Mta,p.  197»666. 

CmKrt9 1^  BmtUff  f  .^ 

LawofWilb,p.lSl. 

CoitfCAiniim  of  StainiBa*  p..Ldy. 

Frinciptea  of  Equity,  p.  %$%• 
~"  Aeadmg,  p.'i4t. 

r99lfttKtf  p.  MS". 

^^ittHw  6f  CbaiNiJii'Xjte  .* 

•  ^  ConatnielkNi  kf  6lMalea^ j>k  879.     • 

4iMRiiida  0^A«ihHia*aad  raaoi^aa,  f#.  M0, 
.«l4v  '      •         •    '  I 

.  Pleadiilftt  P*  4^* 
.  FmtAce,  p.  48t. 
« .  Mdeiioe,  p.  4flT. 

Appcala,  p.  507>  •*♦ 

•MtawaM  JuQi09  p.  vsIp.'  '  "^     •  .   • 

.£fliiibiyr<y,p.  ftiirf        . 

AHblTKATOA'a  POWIft. 

'Baa  SttUHKnw^  JPtin$9$  2  xlf^OTWMi  ajMv* . 

AWAllD. 

*  K  Bale  qfCowri^^A  general  denwrrar  to  a 
,b|U ,  to  aet  aaide  the  award,  which  waa  agfvad 

to  be  made,  but  had  not  been  made  a  rule  of 
'  the  .Court  of  Chancery,  ovcjruled  by  the  Vka* 

Chancellor,  but  allowed  on  appeal  by  the  Lord 

Chancellor.    Hepumg.r*  Bfmtimertont  U  Sim. 

Ctaes  clt«4  aa  thm  j«^^pMnf  1  Lord  ^ 

LittMpW,  a  V«s»  jua,  4M  |  HUM^  v 
UV««.JuA«a68L 
,    flae^IalecirGbvf. 


OB  rafcRM  oC  an  actioo  of  tioopaaa^  it  Ml 
vhitfted  by  the  arbitnlor  dfavetiag  dama||«a  10 
ha  paid  at  a  certain  pboa  aad  timo,  but  the 
payment  amy  be  fwectsd  aa  amfluaago.  Jlcai 
$t.  HTtHm,  4  B.  de  L  607. 

S.  Maitm  m  Sifirmui,^U  wg&a  o  yrfir> 

amittoeaUthd  atteataoh  of  the  a^bWaOrtr  la  a 
satiar  aot  aacaaaaiUy  hafiara  hiiD*  Ihoy  emmdt 
dgaet  to  the  award,  0*  the  fromd  flMtha  km 
not  adjndlcaled  upon  it .  i 

Upon  •  refcmeo  of  >  oil  iHilfcora:  ii  ^Mlv^ 
mtas"  betweea  the  phuntiir  of  tho  oM  put, 
aad  the  defaadanta  of  the  oibar  poit;  Mare,  if 
the  arbitrator  moat  awaad  ia  reapect  of  msticra 
indiietimea  betwaen  him,aad  aanr  oooor  oCh« 
of  than.    JiM.v.  IKalerj^  4  D.  &  L.  507. 

Oaiee  eited  la  the  Jadgaieat:  Winter  t.  Wliit#. 
1  B.  &  U.  S60(  3  Moors,  tff«;  BoapolvV 
^OUep.90,11. 


4.  JHea  Ms^ktea/ly  o«rfo<a.~Aa  acCioa, 
together  with  ail  matters  in  diffmaaa^  waa  ra- 
ferred  to  arbitration.  The  arbitntoia  awarded 
fineridfy,  that  a  ceitaiB  sum  waa  dualma  Iha 
defenaanta  to  the  nlainiiffs.  Tha  Oop^i  di»> 
diar|(ed  a  rule  calling  on  tha  dafnidaota  to 
ahofr  cause  why  thejr  ehould  aqt  pof  to  tha 
plaintiih  thq  sum  ao  award^^.  Afk  v.  Mnf^» 
I  Exch.  Rep.  161. 

6.  ffHaefr,  apoamuifsaaii^' Ulaaaafawana. 
«^11ia  ^Oouit  reAaaad  to  eel  aaide  aa  award 
oa  |faa  jroand  that  the  wiiaaaaaa  had  bean  a^ 
aoiinea  without  being  awom,  it  apaaariay 
that  tbe,  party  objecting  had  called  witoeaaaa 
in  suppQil  of  Ma  caaa,  and  amained  t!hem  aba 
not  npqa  o«th.  jfJUm  v.  Urmmt,  4  Dl  *  Lu 
«07,a-. 

Boa  Dteolky  V^'wortf/  Mf%  Jmi$:  9^ 


intAiiiwiMo  PAavna. 


a  poMT.  *- BmocA  aT  MtA. — 
Whow  Iho  cUme  m  aa  order  of  tMlmais,  i»> 


AMtJjfiiealDifeiif^ta9e§:  Lam  of  ArhUratum. 


m 


powerilig  Ui6  farbitniii>r  to  examine  the  parties 
to  the  actkm.  had  by  agreement  been  struck 
f  out,  it  appearing  that  the  defendant  would  not 
otfiarwiae  hafe  conaentied  to  the  reference,  and 
at  the  meeting' b«fora  the  arbitrator,  the  plain- 
tUr,  ttotwithatandini;,'  tendered  himself  as  a 
witness  in  his  own  behalf,  and  was  received  bj 
the  arbitrator,  (who  thought  he  had  a  power 
independent  of  any  sfieh  clause) :  JMx,  that 
inch  a  proceeding  on  the  pari  of  the  plaintiff 
was  a  breach  6f  good  faith,  «nd.that  the  award 

,  I  muat  therefore  be  set  aside.  .     . 

\  Htld^  also,  that  the  defendant  had  not  waived 
tho  objection  by  eross-examtning  the  plaintiff 
under  nrotest,  and  offering  evidence  in  support 
of  his  oefence. 

Qmsts,  ifan  arbitrator  has  any  power,  inde- 
pendent of  a  clause  in  the  order  ^^reCerenee  to 
that  tfktiL^  to  examine  the  parties  to  the  action  ? 
SmtUh  y.  Sptarrmo,  4  D.  &  L.  604. 

Ciisa  sited  in  tbs  Judgment :  Wame  t.  Drjrant, 
SB.  AC.  590. 

.r-i  ,!  J.;;  ftKALiTT  oir  awawd. 

An  action  of  trespass  brought  in  the  Court  of 
Exchequer  by  ^a  plaintiff  against '  three  defend- 
aqtSy  and  aQ  matters  in  difTereUce  between  the 
saTd  pmes,  were  *  referred  tjy' order  of  Nisi 
Prius  to  an  arbitrator,  a  verdi^  hav'wg  been 
taken  for  the  plaintiff;  aiad  by  another  like 
orde^  sifde  at  ti|e  aa|ae  time,  a^  action  pf  te- 
plevin  brought  in  the.Court  of  Queen's  Beneh, 
by  the  aam^  j)la«ntiff,  ^gwnst  one  only  of  the 
defendants,  was  also  referred  to  the.;i^roe  arbi- 
trator. The  main  qu^tion  agitated. pa  both 
aides  was,  whether  or  not  the  plaintiff  had,  in 
1842,  become  tenant  .to  that  Eu^rty  wl^o  was  de- 
fendant in.  boih' actions..  Kp  other  tenancy 
was  essr  set  vp^.  or.  brought  into  question  be-' 
fon  the  arbitrator.  The  reference  of  the  re- 
^erin  suit  was  first  proce^»i  in,  and  the  erl 
dence  tak^  in  it  WM,  by  jponaeat,  read  over 
as  evidence  in  the  action  oc  trespaae. .  The  ar- 
bitimtor  awarded  in  the  action  or  replevin,  that 
the  riaintiff  had  sood  cause,  of  action  against 
the  defendant,  and  wM  mtilM  tp  %.vardict 
In  the  »ctien  of  IreapaM  he  ewud«4  ^ 
thing  as  U 

or  wliether  at  the  dnte  of  the  order  of  reference 
of  either  action,  a  tenancy  of  the  plaintiff  to 
the  party,  who  wa«'  defendsnt  in  both  actions, 
existed:  fUd,  that  the  av^<waa  good,  rtiese 
mattera,  if  in  difference,  not  hliviil|c  heeA 
bniaght  before  the  itfbitrttor  at  tiie  hearing. 

The  arbitntor  had  thepowerof  ajudg^  at 
Nin  Friue.  He  didlnot  award  execution,  but 
ordered  the  damages  and  costs  to  be  pud  at  a 
•tateditfane  and  place. .  'l>at  part  of  the  award 
waa  held  void  ore  tanio  as  surplusafle. 

The  phdnliff 'had  replevied  in  the  County 
Court,  but  on  the  sale  bv  the  three  defendants 
of  the  goods  replevied,  dropped  that  suit,  and 
brooffht  thft'  action  of  hrespass  agailist  them : 
HelfCthat  as  the  pvoeeeding  in  the  Gouitty 
Gonrt  wae  not  brought  before  the  arbitrator, 
kia  award  was  good,  though  hehad  notawarded 
Wh«A«r,  cii-e.refereoee  of  a  cause  and 


o^  ^ 

'^  all  jBMlters 


in  difference  between  the'said 


parties,^  they  being  if.,  on  the  one  part,, an^ 
B.,  C,  and  D.,  on  the  other,  an  arbitrator  must, 
award  on  a  cause  and  matter  of  difference  pend«^ 
ing  between  A.  and  B,  only,  quart.  Reef  n 
IVaters,  16  M.  k  W.  863. 
&)«•  cited  io  the  judgment :  Wioter  v.  White* 
S  MooM^  :7t»  t  i :9r9d.  ^  B«  S^,   ^ 

juooMBKT  NON  oBeTAMT*  venvMcTo; 

An  order  of  reference  coolsiiied  a  dense  te*'  / 
straining  either  party  frocu;  bringing *or  proseWr 
cuting  any  action  or  suit  in  anv  Court  c6nceni«^| 
ing  the  premises  referred :  Held,  that  the  find« 
ing  of  tlie  arbitrator  wae  conclusive,  and  thai- 
the  plaintiff  could  not  afterwards  move  for 
judgment   nun  obsteaUe   veredieto,     Briii  y«, 
Pa3a^,  1  Exch.  Rep.  64. 

Cfm  cited  ia  tBe  jndgoMnt  t  Steeple  v.  Bonsril, 
4  1.  &  E.  950. 

"pARTine,  BXAMIftATION  OF. 

See  Eaammhiff  PariieM. 

RKPBRBNCB  BACK  TO   ABBITBATOB. 

.  A  cauee,  and  aH  mattera  in  difference  be- 
tween rae 'parties,  were  ilBfefred-to  arbifnnon 
by  order  of  Nisi  Prius,  which  contained  a  ctanw^ 
enabling  the  Court,  in  case  the  award  should 
be  disputed,  to  remit  the  mattere  referred  to 
the  re-determination  of  the  arbitrator,  the 
arbitrators  on  each  side,  consideriiig  the  award 
defective,  agreed  that  it  sbonld  be  amended; 
and  snbeeqnentiy  a  }ud^'s  order  wee  drawn 
up  by  consent,  where))^  it  srae  ordesed  tint  IbB 
nMttensjprbitrated  lipon  sheuld>be  rsferved  hack 
to  the  arlHtra^ir,  tomake  anch  altawtiens  as  he 
should  think  lit.  l>e  arbitrator  niteied  the 
award,  and  re-delivered  it,  without  g\vin^.no-^' 
tice  to  the  parties  of  his  intention  sp  to  do,  and 
the  amended  award  did  not  redto  the  judge*e 
order:  HeU  that  as  Beithei..^arty  reaue^ed 
the  arbitrator  to  hear  fresh  emdenee,  he  w^a- 
not  bound  to.'givn  theoi  noties.  Also,  that' 
such  amended  award  need  not  mdte  the  judgd'a 
order.    JBaAer  ▼.  Htinttr,  15  M.  &  W.  67a. 

RULB   OF   COURT.  .      ' 

Order  ^  ft/ereace.— Where  a  rule  assi  to  mt 
aside  an  award,  had  been  grantsa  on  the  last 
dinr  but  one  of  Term,  but  was  stmd  in  the 
office,  bsdiuse  the  agreement  of  rem|pnoe  hnd» 
not  been  made  a  rule  of  Court,  of  jadnch  it  a^ 
peered  that  the  parties  were  aware  it  the  time 
of  making  the  motion ;  th}s  Court  refused  hi 
tiie  folkwwBg  term,  (the  agreement  of  Teference 
having  in  the  meantime  been  made  a  rule  of 
Court,)  to  antedate  ^e  latter  hde  as  of  the  dqr 
when  the  motbn  to  set  aside  the  Rward  wae 
made,  and  to  draw  up  the  rule  tnaking  the 
agreement  of  reference  a  hile  df  Court;  d^ 
though  it  appeared  that  the  pfii^mpviip|j|^  ^aa 
no  copy  01  the  agreement, .which  was  in  tne 
hands  of  the  opposbe  party,  who  had  relueadito 
make  it  a  rule  of  Court  in  time.  In  rs  R^  4 
D.  k  L.  648.        I  .,..,- 

See^wen^l,    '    ?       >' 

BBTTIKO  ASIDBAWARlk,^ 

Upon  the  face  of  an  award  tbe  ajhitiifeor  ap«' 


AMSI§liealIHgmt^tmmd  ^C^mmrw  Okhm  Um* 


"paftdi  to  have  iancoiMrlj  dinUoveda  ram  of 
8182.  On  m  appucation  to  a  Couit  of  %vu^ 
to  set  aside  the  aarard,  the  respondent  onecaa 
to  sHoir  it:  HM^  navertheless,  ihat  the  award 
must  be  set  aside.  Sk^pmorik  i«  SkipmtiK 
9  Beav.  135. 

auvFiomrr  vtn^ing* 


j»— Aller  nane  jeineu 
of  trover,  on  the  pKsas  of  not  f(uil^*  *Bd  not 
poseetsed,  ''all  matters  in  diffMrence  ta  th^ 


babneen  the  psxtio^"  wem  vefemd  by  order  of  *4  D.  &  L.  589. 


to  aibitntioa,  ''lUeaataof  tba 
to  abide  the  event''  The  award  dii»ctad»  tfaT 
'^thesaid  oanae  shall  esaaeand  beno  f^UMi 
prosflftUiid,  and  dut  the  aaid  'V*ffn^iitj' 
"shall  nay  to  the  aaid  pkdntiff/'  &c^  **ob 
'Ut^  «*tae  sum  of  1451.:  Mdd^  on  motion 
set  aside  the  award,  that  theaa-waa  a 
finding  on  the  isBuei»onwhiA  the  aoata 
be  taaeds  and  that  that  part  of  the  w 
which  directed  a  stay  of  proosaiKngi  might  h| 
treated  as  snrplnsage.     Htimm  r.  Stewurt^ 


•  USinCtt  •F  THE  courts; 


CHANCERY  CAUSE  USTS, 


ittastsr  af  He  tKaOik 

JBmUt  T««r,  184a. 
jvoemmt  (rtwivf^) 
9.  Msiqais  da  CM«nsra»  kr.  dirs.  and 


Vctuse. 


Pisber  «.  Price,  ezoiuu 

Smith  V.  Earl  of  Effiq^m,  ss  to  costs. 

ilUce  V.  Gordon 
Smrae  «.  Scsmett 
Smbo  «•  Gordon 
Csrtorv.  Gofden 
Sams  V.  A  jors 
JPsscook  «.  PsaaoB     )  ^,„^ 
8sno«.S«ae  r"»^ 

PLiAS  AH&  DSMvaaaas* 
i  Dean  of  Ely  v.  Gsylbrd,  six  pleas. 
'Mt  «.  Loadoa  and  South  W<   ' 
•Bailway  Conpaiiyy  ^tsai* 

CAVStt. 

Srdcauitday 


Sraarfiiiir-    {Loat 


••!■ 


ibr. 
sad 


Ta]HnMffiCjMi<itM,  Stoarton  «;  Jemiariiaab 
Fint  eaumdmf  t^§r  Tfiw,  Hoopsr  a.  Dsnof 
S,  0.  to  amend,  Williamson  v.  Gocdon. 

a,  ,_  r  Mnrnv  uScacbiongh  )    fiir.  din.  and 
*^*lSsmo».Crafton  f 

i'tlammiagir.  ArAer  \ 

PaHhmrd,     SaiM  v. 
a».OL  till  pthu.  Samev. 

^nkeinmg   SasMv. 

dupmdi^  ^Eairoitha.  SasM. 

C  Knight  v.M^oribsnhi  *! 
<  Same  v.  Same  > 

(Same  v.  Gibba.  J 

Hooper  o.  Salmon. 
Tugwell  V.  Hooper 

ffUary  Term,  1849,  H'Micbael  v.  Kipling,  exoQS, 
and  petition. 
Fint  cause  day,  Phflipe  «.  Watlfos,  pro  conliMSO 
s  Hemming  v.  Archer  . 
V  Same  v.  Bsme. '         I 


Port 


<  Samo  V.  Same 


Ra-hesring. 


i  Same  v.  Same  I 

^  Raworth  v.  Archer    ' 
Wilson  V.  Edea,.fpr.  dirs.  &  CQStl. 
Pan  hear^,  Ut  caiua  ^fUr  THnlt/Term,  Petie  V, 
Pane. 


Part  heardf  Ohsnnsllsr  «» ] 
Part  heard,  T.  T,  GalUfaat  v.  Brown. 
FIret  mute  dmy,  Atton^-Gsnanl  «•  Ward,  ex- 
oeptions,  S  aeta. 

Fktt  eauee  iky,  Attemsf  ^GsQ.  a.  Wsrd,  for, 
dirs.  and  costs. 
Gss  Light  sad  \ 

Coke  Com.  v.  Syaiaods 
Synonds         v.^Gas  Light  and     ^sxoiis.  ft  lar. 
"Coke  Com.  diis.aadoosti, 

ScillflMn  t  Gas  Light  sad 

GekaCasi.        ^ 
Part  heard,  Attoraey-Gsn.  v.  AipsUsb  rs  hsarisg. 
Pint  taute  day,  Uaasey  v;  Chrvidr. 
SWaiiy  TVrai,  Christy  a.  Cenrtsasy* 
J  Iniyaian  v.  Hooper.      7 
lisBie  f^.  SaM.  J 

Lainson  v.  Lainson. 
Knights  V.  Stanton,  aaons. 
Wilson  «.  Eden,  fur.  dlia.aad  eoalB. 
WeyauMHh  v.  Lsabsrt*  fo.  diia.  sad  oesls. 

{Benhow  «.  Davis.  ) 
flssMv.  Evison.    ) 
Bennett  v.  Cooper^  fiir.  dirs.  sad  costs. 
Bigga  V.  Nsylor. 
f  Wiamfllv.  Winmin.     ) 
fSoBMv.Bfnnday.  V 

(  Same  v,  WInmiU.  ) 

Oihbtns  «.  Nortii  EsstsRi  Metropolitaa  Asylosi 
Air.  difs.  sad  oosts.    * 


f 


xjprcairsss. 

(Fozv.  Bobarte.     I 
\  Ssme  «.  Same.       ) 

SBeatley  v.  Mssksy. 
Ssmev.  Pagdea. 
Ssmov.  Mackay. 
i  flreedy  «•  Lavandsr  1 
<  SsBM  V.  Owen.  >  fac  diia.  and 

(  Same  v.  Psrrott         ) 
RobiasoB  v.  Rohtnaottt  ditla. 

Faiscsl  o.  Kiag^s  CoUega, 

{Oarr  •*  Henderson     ^ 
Same  «•  Thomas         J 
Aert,  Bromley  o.  Bamnr* 
Skmi,  Musters  a.  Wrighu; 
Olifsr  a.  Dsak. 
9k^     i  Whitlaksr  a.  WhittskM^>  far.  dirs.  md 
i^Am,    Jss«a.Oaheit  \ 


ditto. 


DIGEST,    AND   JOURNAL   OF  JURISPRUDENCE, 


SATURDAY,  APRIL  29,  1848. 


"•Quod  nagis  ad  ifos 
Peilanet,  et  neseire  malttm  es^  agitamos." 

HOEAT. 


LOBD  BROUGHAM'S  BANKRUPTCY 
LAW  AMENDMENT  BILL. 

If  practice  made  men  as  perfect  m  Att 
art  of  legislating  as  it  is  supposed  to  do  in 
other  arts,  the  Lord  Broagham  would  be 
far  and  away  the  ablest  lesislator  of  the 
day,  and  the  subject,  beyond  all  odiera»  on 
which  he  could  not  fail  to  pronounce  with 
oracular  profundity  wovid  be  the  Law  aiid 
Practice  in  BaakrupUnr.  It  would  be  a 
work  of  no  inoonsiderabie  magnitode  to  de- 
scribe the  yarious  changes  which  this  branch 
of  the  law  has  undergone,  since  it  became 
the  especial  object  of  Lord  Brougham's  at- 
tention, and  his  lordship's  indefatigable 
spirit  would  soon  render  the  description 
imperfect,  for  "panting  Time  toils  after 
him  in  yain,"  and  the  rapidity  with  which 
the  alteratbns  are  effected  is  ouite  as  re- 
markable as  their  number.  Courts  are 
established  and  abolished,  proceedings  di- 
rected and  prohibited,  officers  appointed 
and  pensioned  off,  and  the  failure  of  one 
experiment  seems  a  sufficient  motive  for 
trying  another.  The  singularity  is,  that  a 
large  portbn  of  the  commumty— profes- 
aional  and  general — look  upon  the  proposed 
changes  with  as  little  of  apprehension  as  of 
hope.  The  systan  is  so  unsatisfactory,  that 
people  despair  of  seeing  it  improyed,  and 
dq  not  fear  that  any  alteration  can  make  it 
worse. 

It  is  scarcely  necessary  to  say,  we  do  not 
participate  in  this  feeling.    The  subject  is 
too  important,   and  materially  affects  in- 
terests too  extensiye,  to  be  rc^;arded  with, 
imdifference.     The  discussion   which    the 

Vol.  XXX?.  No.  1,051. 


question  has  undergone  has  cleared  away 
many  difficulties.  The  principles  upon 
which  the  Law  relating  to  Bankruptcy  and 
Insolveney  should  be  founded  we  no  longer 
in  dispute,  and  in  a  oomtty  where  there  is 
so  much  practical  ability,  it  cannot  be  im- 
poaeible  to  ^nune  and  adapt  a  system, 
bearing  on  the  relation  of  debtor  and 
creditor,  which  might  be  administered  wxth« 
oat  producing  uniyersal  disappointment. 
The  principles  on  whieh  the  kw  is  to  be 
baaed,  however,  must  be  clearly  expounded 
and  steadily  kept  in  view.  The  mischief  of 
modern  legisli^on  on  this  subject  is  occa- 
sioned by  the  total  disregard  of  principle 
and  the  attempt  to  patch  up  a  structure 
defective  in  its  foundation.  Hence,  la 
eovering  one  blot  half  a  dozen  are  exposed* 
and  the  edifice  beeomes  ev^  da^r  wotm 
adapted  for  the  purposes  of  its  erection. 

The  Bill  now  before  us  furnishes  an- 
other instance,  in  addition  to  many  which 
have  preceded  it,  of  the  evil  to  which  we 
have  adverted,  added  to  which  it  seeks  to 
combine  objects  of  a  private  and  personal 
nature  with  others  in  which  the  paUic  are 
interested.  It  is  entitled  <*  An  Act  fur  tha 
regalation  of  the  Court  of  BankruptCfj 
and  for  the  further  amendment  of  the  Laws 
relating  to  Bankrupts.'*  Two  out  of  every 
three  of  the  enacting  clauses  have  referenae 
to  the  abolition,  reduction,  appointment, 
duties,  salaries,  fees,  compensation,  and 
reUrina^  asnuitiis  of  officers,  whilst  the 
rematnuitf:  elaoses  suggest  certain  altera- 
tions in  tne  law  and  practice^  of  aaisoiatad 
character^  which  do  not  appear  ta  embody 
or  advance  any  particular  principle,  but 
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which  most  nevertheless  be  regarded  as  in- 
rolling  serious  changes,  the  effect  of  which 

can  only  be  understood  by  those  who  are 

practically  acquainted  with  the  operation  of 

the  existing  law.     We  proceed  in  the  first 

instance  to  describe  those  provisions  which 

are  essentially  of  a  public  nature. 

It  is  proposed  by  the  first  section,  that 

each  Commissioner  authorised  to  act  in  the 

prosecution  of  any  fiat,  shall  in  future  have 

the  same  power  as  the  Vice-Chancellor  in 

any  matter  in  Bankruptcy  now  within  the 

primary  jurisdiction  of  the  Vice-chancellor, 

with  an  appeal,  however,  in  every  such  case, 

to  the  Vice-Chancellor.    The  second  section 

enacts,  that  the  fiat,  which  is  attended  with 

so  much  expense  and  delay,  should  be  dis- 
pensed with,  and  that  the  proceedings  shall 

originate  by   petition,   a  provision    which 

we    have    already  advocated,*  and  which 

would  be  an  unquestionable  improvement, 

if  the  expenses  0f  the  fiat  were  saved  to  the 

suitor.  The  7th  section,  however,  pro- 
vides,— "  That  every  petition  presented  to 

the  Court  of  Bankruptcy  shall  be  filed  in 

the  office  of  the  Chief  Registrar,  and  the 
same  fee  paid  thereon  as  has  heretofore 
been  paid  on  the  issuing  of  a  fiat  in  Bank- 
ruptcy." 

Now  we  have  always  understood  the  fiat 
was  complained  of  chiefly  because  it  was 
made  the  pretence  for  extorting  a  fee  of  ten 
guineas  from  the  suitor,  and  if  the  fee  is 
still. to  be  paid  upon  filing  the  petition,  we 
cannot  congratulate  the  public  on  having 
obtained  any  advatatage  more  substantial 
than  the  abolition  of  a  useless  form. 
The  3rd  section  enacts — 

**  That  every  petition  against  or  by  any  trader! 
shall  be  presented  and  prosecuted  in  the  Court  may  be  a^vani 
within  the  district  of  which  such  trader  shall 
have  resided  for  six  calendar  months  next  im- 
mediat«lv  preceding  the  time  of  filing  such  pe- 
tition:  rrovided  sdways,  that  the  Vice-Chan- 
cellor shall  have  power,  whenever  he  may  deem 
it  expedient,  to  direct  any  petition  against  any 
trader  to  be  prosecuted  m  the  Court  of  Bank- 
ruptcy or  in  any  district  Court  of  Bankruptcv, 
with  or  without  reference  to  the  district  m 
which  the  trader  shall  have  resided  or  carried 
on  business :  Provided  also,  that  any  petition 
against  any  company  within  the  meaning  of 
the  statute  (7  &  8  Vict.  c.  Ill),  shall  be  prose- 
cuted in  the  Court  of  Bankruptcy,  or  m  any 
district  Court  of  Bankruptcy,  as  the  Vice- 
Chancellor  may  be  pleased  to  direct." 

The  district  in  which  a  trader  shall  have 
•carried  on  businesa  for  six  months  biefore 
his  bankruptcy  would  appear  to  us  to  be 


the  proper  district  for  prosecnting  the 
petition,  and  not  that  in  which  a  bandmipt 
may  have  resided ;  and  if  the  clause  were 
thus  altered,  it  would  prevent  the  expense 
and  delay  occasioned  bv  an  application  to 
the  Vice-Chancellor  to  iirect  the  petition  to 
be  prosecuted  where  the  creditors  of  the 
bankrupt  reside,  rather  than  in  a  district 
where  the  bankrupt  may  not  have  a  single 
creditor. 

By  the  14th  section  another  attempthas 
been  made  to  abolish  the  Subdivision  Courts, 
and  vest  in  a  single  Commissioner  the  power 
heretofore  vested  in  those  courts.  On  a 
former  occasion  {ante,  vol.  33,  p.  434,)  we 
ventured  to  doubt  whether  this  proposal 
ought  not  to  be  regarded  as  a  retrograde 
movement,  rather  than  an  amendment,  in- 
asmuch as  the  proceedings  which  occasion- 
ally come  before  the  Subdivision  Courts  are 
those  in  which  the  public  have  the  least 
ground  for  dissatisfaction. 

The  15th  section  leaves  a  matter  of  con- 
siderable importance — ^the  right  of  appeal 
upon  the  suspension  or  refusal  of  a  certifi- 
cate—at least,  in  uncertainty.  It  is  as 
follows  :— 

"  That  every  decision  or  order  of  any  Com- 
missioner as  to  the  allowance,  refusal,  or  sus- 
pension of  any  bankrupt's  certificate  shall  finaBy 
determine  the  question  of  such  certificate,  un- 
less an  appeal  to  the  Vice-Chancellor  be  lodged 
within  21  days  from  the  date  of  such  dedsion 
or  order ;  and  that  such  certificate,  when  signed 
by  the  Commissicmer,  shall  require  no  confir- 
mation." 


*  See  Observitioiit,  anie,  p.  530. 


The  confirmation  of  the  certificate  vhcn 
no  appeal  has  been  lodged,  is  a  formal  pro- 
ceeding productive  of  no  benefit,  and  which 
»usly  dispensed  with.  Bat 
is  the  person  who  has  framed  this  section 
aware,  that  as  the  law  now  stands,  although 
there  is  an  appeal  to  the  Vioe-ChanccUor 
sitting  in  Bankruptcy,  upon  the  "allow- 
ance "  of  a  certificate,  there  is  no  appeal 
upon  its  "  refusal  or  suspension  ?"  Is  it 
intended  to  confer  upon  a  bankrupt  the 
right  of  appeal  by  this  enactment?  If  « 
change  of  this  nature  be  contemplated,  it 
surely  ought  to  be  efifected  by  exprca 
words,  and  not  left  to  mere  doubtfal  impK- 
cation.  There  seems  no  good  reason  in  any 
event  why  the  bankrupt  and  his  creditors 
should  not  be  placed  upon  an  emial  footing 
as  regards  the  right  of  appeal  upon  the 
quesUon  of  certificate  ;  but  if  the  power  of 
imprisonment  were  conferred  on  we  Com- 
missioners, as  proposed  by  the  34th  section 
of  the  bill  now  before  U9>  it  would  be^sonr 
strous  to  leave  the  imprisoned  banknl^ 
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iriihont  appetl,  and  giye  that  power  to  any 
TindictiTe  creditor.  The  section  last  re- 
ferred to  introduces  a  principle  of  the 
utmost  novelty  and  importance  mto  the  ad- 
ministration of  the  Bankrupt  Laws,  and 
requires  more  deliberate  consideration  than 
it  IS  likely  to  receive  at  the  hands  of  either 
branch  of  the  legislature  during  the  present 
session:  we  copy  it  withput  abridgement : — 

'•  And  whereas  by  virtue  of  an  act  passed  in 
the  reign  of  her  present  Majesty,  intituled  An 
Act  for  the  Amendment  of  the  Law  of  Bank- 
ruptcy,  the  last  examination  of  any  bankrupt 
may  be  adjourned  ^ine  die,  and  at  the  sitting 
appointed  for  the  allowance  of  the  certificate  of 
any  bankrupt,  the  Court,  having  regard  to  the 
conformity  of  the  bankrupt  to  the  laws  relating 
to  bankrupts,  and  to  the  conduct  of  the  bank- 
rupt as  a  trader  before  as  well  as  after  his  bank- 
ruptcy, is  to  judge  of  any  objection  against  al- 
lowing such  certificate,  and  either  find  the 
bankrupt  entitled  thereto  and  allow  the  same, 
or  refuse  or  suspend  the  allowance  thereof,  or 
annex  such  conditions  thereto  as  the  justice  of 
the  case  may  require :  And  whereas  the  powers 
▼ested  in  the  Court  as  aforesaid  are  not  suffi- 
cient for  the  prevention  of  frauds  or  misconduct 
by  bankrupts  as  traders,  and  it  is  expedient  to 
enlarf^e  the  powers  of  the  Court  for  that  pur- 
pose in  manner  herein-after  mentioned ;  Be  it 
enacted.  That  whenever  the  Court  shall  adjourn 
the  last  examination  of  any  bankrupt  sine  die, 
or  shall  refuse  or  suspend  the  allowance  of  the 
certificate  of  any  bankrupt  for  the  nonconfor- 
mity of  the  bankrupt  to  the  laws  relating  to 
bankrupts,  or  for  the  wilful  misconduct  of  the 
bankrupt  as  a  trader  either  before  or  after  his 
bankruptcy,  it  shall  be  lawful  for  the  Court,  at 
its  discretion,  at  the  same  time,  to  adjudge  that 
snch  bankrupt  shall  be  imprisoned  for  the 
term  herein- after  in  that  behalf  mentioned ; 
that  is  to  say,  in  case  of  adjourning  the  last  ex- 
amination of  such  bankrupt  sine  die,  or  of  re- 
fusing the  allowance  of  the  certificate  of  such 
banlurupt,  for  any  term  not  exceeding  , 

or  in  case  of  suspending  the  allowance  of  the 
certificate  of  sucn  bankrupt,  for  any  term  not 
exceeding  ;  and  whenever  any  such 

imprisonment  shall  be  adjudged  the  Court  shall, 
by  warrant  under  the  hand  and  seal  of  the 
Commissioner,  and  in  the  form  marked  (£.)  in 
the  Schedule  to  this  act  annexed,  commit  the 
bankrupt  to  such  prison  as  the  Court  shall 
think  fit,  there  to  remain  and  undergo  such 
sentence.'' 

Before  so  formidable  a  power  is  given  to 
a  single  Commissioner,  the  whole  subject  to 
which  it  relates  xvill  require  to  be  thoroughly 
sifted  and  discussed.  The  clause  in  its 
present  shape,  imposing  no  restriction  on 
the  Commissioner's  discretion,  and  afford- 
ing him  no  assistance  in  its  exercise,  is  so 
decidedly  objectionable,  that  we  entertain 
no  q>prehension  it  will  obtain  the  sanction 


of  either  branch  of  the  legislature.  It  may 
be  readily  conceded,  however,  that  the  pro- 
position, as  part  of  a  comprehensive  system, 
is  not  undeserving  of  more  consideration 
than  our  space  will  at  present  permit  us  to 
bestow  on  it,  and  we  shall  take  an  early 
opportunity  of  recurring  to  this  part  of  the 
subject.  The  remaining  clauses  of  the  bill 
provide  for  the  abolition  of  the  offices  of 
Secretary  of  Bankrupts,  Clerk  of  Enrol- 
ments, and  two  of  the  Town  Commissioners, 
as  soon  as  vacancies  happen.  It  is  proposed 
too,  Shat  the  present  Registrar  (Serjeant 
Lawes)  sliould  retire  and  be  succeeded  by 
the  senior  Registrar  in  attendance  on  the 
Commissioners'  Courts.  Some  regulations 
are  also  suggested  with  respect  to  the 
Official  Assignees,  as  well  as  provisions  for 
the  performance  of  the  duties  of  the  abo- 
lished offices.  In  these  details  so  small  a 
proportion  of  our  readers  can  be  supposed 
to  be  interested  that  we  pass  them  over 
without  further  observation,  and  conclude 
for  the  present  by  referring  to  a  proposition 
which  has  our  unqualified  approval,  and 
which  we  hope  to  find  embodied  in  any  act 
professing  to  amend  the  Bankrupt  Laws. 
It  is  contained  in  the  26th  section,  and  is 
as  follows : — 

"  And  be  it  enacted.  That  from  and  after  the 
passing  of  this  act  no  fee  shall  be  taken  or 
charged  by  any  ofiicer  of  the  Court  of  Bank- 
ruptcy or  district  Conrt  of  Bankruptcy  for  the 
swearing  of  any  affidavit  in  any  matter  in  bank- 
ruptcy, for  any  certificate  of  any  bankrupt's 
conformity,  for  the  allowance  of  any  bond  with 
sureties,  or  for  any  order  made  by  any  Com- 
missioner in  any  ot  the  said  Courts." 


CONSTRUCTION  OF  THE  STAMP 
LAWS. 

The  distinctive  stamps  applicable  to  in- 
formal instruments,  framed  in  the  hurry  of 
business,  by  persons  wholly  unacquainted 
with  the  provisions  of  the  Stamp  Laws, 
frequently  impose  a  considerable  difficulty 
upon  those  who  are  called  upon  to  advise  as 
to  the  appropriate  denomination  of  stamp 
required  in  any  particular  case.  Some  light 
is  thrown  upon  this  question  by  the  judg- 
ment of  the  Court  of  Exchequer  in  a  case 
very  recently  reported.*^  The  facta  were  as 
follow : — 

In  1839,  Barbara  Taylor  lent  A.  N. 
Steele  a  sum  of  money  which  there  was 
reason  to  believe  amounted  to  between  150/. 
imd  180/.,  and  in  1841,  Steele  handed  to 
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Ae  iDstnnaeiit  migfat  nctor  kn« 
to2M.    kiftdearljani 
writmg  of  t  fn-msHmg  ddbt,  nd  an  i  _ 
nicDt  to  paj  iDterert  on  it,  tram  iduck 
Burr  iB^  «  pn»»e  soffieieiit  to  take  tbe 
case  (Mt  of  the  statuto. 


NEW  STATUTES  EFFECTING  ALTERA- 
TIONS IN  THE  LAW. 


M)         C(ms<riiefma/<ib5teapiM9.--jr4W  aMKto  IMereteM-w  ife  Low. 

Tajlor  an  WMtaaipffri.  document  ia  Hks  {A- 
lowing  fonn : — 

''Berwick,  10fJl  March,  1841. 

•'£iro. 

*•  Received  from  Mrs.  Barbara  Taylor,  170/. 
for  Talne  received,  for  which  I  promise  to  pay 
her  at  the  rate  of  5L  per  eent.  from  the  above 
dale. 

«A.  N.  STaBi.aJ 

In  an  action  brought  hj  the  administra- 
tor of  Barbara  Taylor  against  A.  N.  Steele, 
for  money  lent,  the  above  docmnent  was 
tendered  on  the  part  of  the  plaintifi^  and 
objected  to  by  the  defendant  as  inadmis- 
sible for  want  of  a  stamp.  The  point 
afterwards  came  before  die  Conrt  npon  an 
application  to  enter  a  verdict  for  the  de- 
fendant, if  the  instmment  was  improperly 
received  in  evidence. 

On  the  part  of  the  defendant  it  was  con- 
tended, that  the  document  was  either  a 
receipt,  a  promissory  note,  or  an  agreement 
of  the  value  of  20/.,  and  in  any  case  oyght 
to  be  stamped.  It  was  suggested,  however, 
that  the  dodoiment  was  a  promissory  note, 
and  that  no  particular  form  of  words  was 
necessary  to  constitute  that  instmment. ! 
Cfrecn  v.  Davie^,^  Ellis  v.  Mamm,^  Shrivdl 
F.  Paynes 

The  Court,  however,  was  unanimously  of 
opinion  that  the  instrument  in  question  was 
neitker  a  receipt^  a  promismy  note,  nor  an 
agreement  of  the  vidue  of  26l.  It  was  an 
acknowledgment  requiring  no  stamp.  Baron 
Parke's  judgment  gives  t^  grounds  of  the 
decision  of  the  Court  in  a  clear  and  satis- 
factory maimer.  He  said, — "This  docu- 
ment is  not  a  receipt,  because  it  was  not 
given  at  the  time  the  money  was  lent.  It 
is  not  a  promissory  note  because  it  contains 
no  promise  to  pay  the  principal,  but  only 
the  interest.  Besides,  a  promissoiy  note 
cannot  be  made  for  payment  of  an  inoefinite 
tan.  I  agree  that  an  actual  promiae  ia  not 
necessary,  if  there  are  words  in  the  instru- 
meat  from  which  a  promise  to  pay  can  be 
eollected.  Then,  as  to  its  being  an  agree- 
ment, it  is  not  of  the  vahie  or  2\)L  Ao- 
oordiBg  to  the  more  recent  decisions^  it 
must  appear  on  the  &ee  of  the  instniniait, 
or  with  referenee  to  the  subjeet-niatter,  be 
capable  of  being  ascertained,  that  the  agree- 
mfnk  was  of  the  value  of  20/.  at  the  time  it 
was  entered  into.  Applying  that  rule  to  the 
present  case,  it  ia  imposflude  to  say  that 
this  instrument  was  an  agreement  of  the 
talue  of  20/.  at  the  tana  it  vaa  aigiied^  iut 
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cbowk  kxl}  govbrnmbitt  bscubity. 

11  Vict.,  c.  12. 

An  Act  for  the  better  Security  of  the  Crown 
and  Government  of  the  United  Kingdom. 
[22  April,  1848.] 

1.  36  G.  3,  e.  7  ,•  57  G,  3,  c.  6.    Afbtr  j 
wg  of  this  aet,prmnnomi  of  36  G.  3,  e,  7,  * 
57  G.  3,  c.  6»  repealed,  except  as  to  qfe» 
against  the  person  of  the  8oiereiffu,—Whama 
liy  an  set  of  the  parliament  of  Great  Britain 
passed  in  the  36  6.  3,  c.  7»  infcitded  '*  An  Ad 
for  the  Safety  and  IVesenratkm  of  His  Majeaiv's 
Peraon  and  Government  against  txeaaoBaaie 
and  seditioua  PracticeB  aad  Attempte,  it  was 
aawog  other  tluoga  enacted,  thai  if  any  per- 
son,  or  persona  whatsoever,  after  the  day  of  the 
I  paaaing  of  that  act,  daring  tha  natural  life  of 
his  said  Majesty,  and  until  the  end  of  the  acst 
seaaion  of  pariiameat  alter  the  demise  of  the 
Crown,  should,  within  the  realm  xv  withoa^ 
comnasa,  iouigine,  inv«nt,  devise,  or  intend 
dcatn  or  destruction,  or  any  bodily  harm  tend- 
ii^  to  death  or  destruction,  maim  orwoundia^ 
impriaomnent  or  restraint  of  the  peraon  of  his 
said  Mijetty,  hb  heira  or  successort,  or  to  da* 
nrive  or  depose  him  or  them  from  the  at^ 
iMmoar,  or  kingly  name  of  the  Imperial  Crown 
of  this  reaha,  or  of  any  other  of  hia  said  Ida* 
jest's  dominMms  or  eountriea,  or  to  kvy  war 
against  his  said  M^esty,  his  heirs  and  aacces- 
sors,  within  this  rnhn,  in  order  by  foroa  or 
constraint  to  compel  him  or  them  to  diange  his 
or  their  measures  or  counsels,  or  in  oraer  to 
put  any  force  or  cooatraini  upon»  or  to  intimi- 
date or  overawe  both  houaes  or  either  hosae  ef 
parliament,  or  to  move  or  stir  auy  fordgner  or 
stranger  with  force  to  tmrade  tins  realiB»  or  any 
other  of  his  said  Majesty's  domiaioaa  or  coun- 
tries under  the  obeisanee  ai  his  said  Ms^eatf, 
his  heirs  and  successors,  and  such  compa8sin|{s» 
imaginations,  inventiona,  devices  or  intentkm^ 
or  any  of  them,  shovdd  express,  utter,  or  de- 
clare, by  publishing  anv  pnntiDg  or  wntmff,  or 
by  any  overt  act  or  deed,  beiog  legallv  convicted 
thereof,  upon  the  oaths  of  two  lawful  and  cnd> 
ble  witnesses  upon  trial,  or  otharwiae  convieted 
or  attainted  by  due  cosorse  of  law,  &en  eveiy 
such  person  or  persons  sa  as  aforesaid  offeadiag 
should  be  deemed,  declared  and  adjudged  to  be 
a  traitor  and  traitors,  and  should  su&r  pains 
of  death,  and  also  lose  and  forfeit  as  in  cases 
of  high  treason :  And  whereas  by  an  act  of 
pariiament  passed  in  the  57  Geo.  3,  c.  6,  in- 
titiried  ^AnAcI  to       ' 


Nem 


gfettm^AMtnUammAe, 


^Ql 


FMief  aaAcl<i£lfaBS6a3,fcr  tke  &dHtf 
and  Pjei«nnitioa«f  lititMajoi^aFflrsoBaBd 
Govcrtunenl  agaiiut  tmMDable  and  sedidoiu 
Practices  and  AtteiiijpU»  and  for  the  Safety  and 
l^'eservatlon  of  tlie  Person  of  Hk  Royal  High- 
nen  the  Prince  Regent  against  treatonank 
Piaeticea  and  Attentpts,"  ifi  the  bereia-before 
fecited  provimoBa  «t  the  said  act  of  tin  36  O. 
3,  c  7f  which  lebites  to  iIm  heirs  SBd  anoees- 
•ocs  1^  his  said  Mai^Sty,  the  SosereignB  «f 
these  reahns,  were  made  perpetual :  And  where- 
as doubts  are  entertained  whether  the  pro- 
visions so  made  perpetual  were  by  the  last-re- 
cited act  extended  to  Ireland :  And  whereas  it 
is  expedient  to  repeal  all  such  of  the  provisions 
made  perpetual  by  the  last-recHed  act  as  do  not 
relate  to  offences  against  the  person  of  the  So- 
vereign, and  to  enact  other  pnmaionB  instead 
thereof  applicable  to  all  puis  of  the  United 
Kingdom,  and  to  extend  to  Ireland  such  of  the 
provisions  of  the  said  acts  as  are  not  hereby 
repealed:    Be    it    therefore    enacted    bv    the 
Queen's  most  excellent  Majesty,  bv  ana  with 
the  advice  and  consent  of  the  Loras  spiritual 
and  temporal,  and  Conmions,  in  this  present 
parliament  assembled,  and  by  the  authority  of 
the  same.  That  from  and  after  the  passing  of 
this  act  the  provisions  of  the  said  act  36  6. 3, 
c  7,  made  perpetual  by  the  act  of  the  57  G.  3, 
and  all  the  promions  of  the  last-mentioned  act 
in  relation  thereto,  save  such  of  the  same  re- 
spectively as  relate  to  the  compassing,  imagin- 
ing, inventing,  devising  or  intending  death  or 
d^ftmction,  or  any  bodily  harm  tending  to 
death  or  destruction,  maim  or  wounding,  im- 
prisoBment  or  restraint  of  die  person  of  the 
neirs  and  successors  of  his  said  Majesty  King 
George  the  Third,  and  the  expressing,  uttering, 
or  declaring  of  such  compassings,  imagiuations^ 


Uaited  Ku^don,  «r  any  ather  her  Majesty's 
doaaiaionB  ar  cauntrics  under  tiba  obflisauoe  af 
her  Mtyetf,  her  hairs  or  atuxesaors,  and  audb 

or  intentions,  or  any  of  them,  shall  express 
utter  or  declare,  by  publiaht&g  any  printing  or 
writing,  or  hy  open  and  advised  speaking,  or  hj 
any  overt  act  or  deed,  every  person  so  offisno- 
ing  shall  be  guilty  of  felony,  and  being  convicted 
theieof,  sh^  be  liaUe,  at  the  discretion  of  the 
Court,  tobetraftsportedb^oadthe  seas  for  the 
term  of  his  er  her  natural  li£e,  or  for  any  tens 
not  less'il^  seven  years,  or  to  be  im(»nAoned 
for  any  terin  not  exceeding  tvo  year»,  with  or 
without  hard  labour,  as  the  Court  shall  direct* 
4.  Time  untkin  which  progecutiou  skaU  be 
eommemeed,  tparrmnt  issued,  ^c— That  no  per- 
son shall  bie  prosecuted  for  any  felony  by  virtue 
of  this  act  in  respect  of  such  compassings,  im- 
aginafck>ns,  inventions,  devices,  or  intentions 
as  aforesaid,  in  so  far  as  the  same  are  expressed, 
uttered,  or  declared  by  open  and  advised  speakr 
ing  only,  unless  information  of  such  compass- 
ings, imaginations,  inventions,  devices,  and  in- 
tentions, and  of  the  words  by  which  the  same 
were  eipressed,  uttered,  or,  declared,  shall  be 
given  upon  oath  to  one  or  more  justice  or  jus- 
tices of  the  peace,  or  to  any  sherm  or  steward, 
or  sheriff-substitute  or  steward-substitute  in 
Scotland,  within  six  days  after  such  words  shall 
have  been  spoken,  and  unless  a  warrant  for  the 
apprehension  of  the  person  by  whom  such 
words  shall  have  been  spoken  shall  be  issued 
within  10  days  next  after  such  information 
shidl  have  been  given  as  aforesaid,  and  unless 
such  warrant  shaH  be  issued  within  two  years 
next  after  the  passing  of  this  act ;  and  that  no 
person  shall  be  convicted  of  any  such  compass- 
mgs,  imaginations,  inventions,  devices,  or  in- 


inventions,  devices  or  intentions,  or  any  of  tentions  as  aforesaid,  in  so  far  as  the  same  are 


them,  shall  be  and  the  same  are  hereby  re- 
pealed. 

2.  So  much  of  36  G.  3,  c.  7,  made  perpetual 
by  57  G.  3.  c.  6,  as  is  not  repealed,  extended  to 


expressed,  uttered,  or  declared  by  open  or  ad- 
vised spedung  as  aforesud,  except  upon  his 
own  confession  in  opeu  court,  or  onless  the 
words  so  spoken  shall  be  proved  by  two  credi- 


Jreton^.— That  such  of  the  said  recited  provisions  ble  witnesses. 

made  perpetual  by  the  s£ud  act  of  the  57  G.  3,  |     5.  Is  indietmenis  more  than  one  overt  aet 

c.  6,  as  are  not  hereby  repealed,  shall  extend  to  may  he  charj^ed, — ^Tbatit  shall  be  lawful,  in  teay 


and  be  in  force  in  that  part  of  the  United  King- 
dom called  Ireland. 

3.  Offences  declared  felonies  by  this  act  to  be 
punishable  by  transportation  or  imprisonment. 
— That  if  any  person  whatsoever  after  the  pass- 
ing of'  this  act  shall,  within  the  United  king- 
dom or  without,  compass,  imagine,  invent,  de- 
vise or  intend  to  deprive  or  depose  our  most 
gracious  Lady  the  Queen,  her  heirs  or  succes- 
sors, from  the  style,  honour  or  royal  name  of 
the  Imperial  Crown  of  the  United  Kingdom, 
or  of  any  other  of  her  Majesty's  dominions 
and  countries,  or  to  levy  war  against  her  Ma- 
jesty, her  heirs  or  successors,  within  any  part 
of  tne  United  Kingdom,  in  order  by  force  or 
constraint  to  compel  her  or  them  to  change  her 
or  their  measures  or  counsels,  or  in  order  to 
put  any  force  or  constraint  upon,  or  in  order 
to  intimidate  or  overawe  both  houses  or  either 
house  ^of  Parliament,  or  to  more  or  stir  any 
foreigner  or  strax^ger  with  fona  to  invade  the 


indictment  for  any  felony  under  this  act,  to 
charge  against  the  offender  anv  number  of  the 
matters,  acts,  or  deeds  by  which  such  compass- 
ings, imaginations,  inventions,  devices,  or  in- 
tentions as  aforesaid,  or  any  of  them,  shall 
have  been  expressed,  uttered,  or  declared. 

6.  Nothiny  herein  to  afeet  provisions  of  25 
Edu).  3,  c.  2. — ^That  nothing  herein  contuned 
shall  lessen  the  force  of  or  in  any  manner  affect 
anjrthiog  enacted  by  the  statnte  passed  in  the 
25  £dw.  3,  c  2,  "A  Declaration  which  Offences 
shall  be  adjudged  Treason." 

7.  Indictments  for  felony  under  this  act 
valid,  though  the  facts  may  amount  to  treason, 
— ^Tha^  if  the -facts  or  matters  alleged  in  an  in- 
dietnent  for  any  felony  under  this  act  shall 
asonnt  in  lawtotnnson,  such  indictraent  afaall 
not  by  TBaaanthereof  he  deaond  void,enMOB- 
ous,  or  deflective;  and  if  the. facts  or  mailers 
proved  on  the  trial  of  any  person  indicted  for 
any  felony  under  this  act,  anall  amount  in  law 
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to  treason,  such  person  shall  not  by  reason 
thereof  be  entitled  to  be  acquitted  of  such 
felony;  but  no  person  tried  for  such  felony 
shall  be  afterwaros  prosecuted  for  treason  upon 
the  same  facts. 

8.  As  to  the  pmUihment  qf  aeee$$aries  before 
and  after  thefaet,'~'ThBi  in  the  case  of  every 
felony  punishable  under  this  act,  every  prin- 
cipal in  the  second  degree,  and  accessary  be- 
fore the  fact,  shall  be  punishable  in  the  same 
manner  as  the  principal  in  the  first  degree,  is  by 
this  act  punishable ;  and  every  accessary  after 
the  fact  to  an^  such  felony  shall  on  conviction 
be  liable  to  be  imprisoned,  with  or  without  hard 
labour,  for  any  term  not  exceeding  two  years. 

9.  Feloniet  under  this  act  in  Scotland  not 
bailable,  except  as  provided  by  5  ^  6  FT.  4,  e. 
73.— -TVia/  to  take  place  in  terms  qf  act  of 
Scottish  parliament  of  1701. — ^Thkt  no  per- 
son committed  for  trial  in  Scotland  for  any 
offence  under  this  act  shall  be  entitled  to 
insist  on  liberation  on  bail,  unless  with 
consent  of  the  public  prosecutor,  or  by  war- 
rant of  the  High  Court  or  Circuit  Court  of 
Justiciary,  in  such  and  the  like  manner  and  to 
the  same  effect  as.  is  provided  by  an  act  passed 
in  the  session  of  parliament  holden  in  the  5  &  6 
Geo.  4,  intituled  "An  Act  to  provide  that  Per- 
sons accused  of  Forgery  in  Scotland  shall  not 
be  entitled  to  Bail,  unless  in  certain  Cases ;" 
but  the  trial  of  any  person  so  committed,  and 
whether  liberated  on  bail  or  not,  shall  in  all 
cases  be  proceeded  with  and  brought  to  a  con- 
elusion  under  the  like  certification  and  con- 
ditions as  if  intimation  to  fix  a  Diet  for  trial 
had  been  made  to  the  public  prosecutor  in 
terms  of  an  act  passed  in  the  Scottish 
parliament  in  the  year  1701,  intituled  "An 
Act  for  preventing  wrongous  Imprisonment, 
and  against  undue  Delays  in  Trials." 

10.  No  costs  allowed  in  prosecutions  under 
this  act. — That  it  shall  not  be  lawful  for  any 
Court  before  which  any  person  shall  be  prose- 
cuted or  tried  for  anv  felony  under  this  act  to 
order  payment  to  the  prosecutor  or  the  wit- 
nesses of  any  costs  whicn  shall  be  incurred  in 
preferring  or  prosecuting  any  such  indictment. 


NOTICES  OF  NEW  BOOKS. 

On  the  Means  of  Facilitating  the  Transfer 
of  Land,  In  Three  Lectures.  By  Jam  es 
Stewart,  of  Lincoln's  Inn,  Barrister. 
London:  Longman  &  Co.  1848.  1^.121 

We  feel  bound  to  call  the  attention  of 
our  readers  to  these  lectures,  and  to  state 
the  principal  points  contained  therein.  We 
were  the  first  to  announce  the  commission 
issued  **  for  inquiring  whether  the  Burdens 
on  Land  can  be  diminished  by  the  establish- 
ment of  an  effective  system  for  the  Beffis- 
tration  of  Deeds  and  the  Simplification  of 
the  Forms  of  Conveyance"*  The  Commis- 

'  See  YoU  33  pp.  315,  391. 


81011  appeared  in  the  Gasette  of  19  Feb., 
1847*  and  the  Commissioners  have  pro- 
ceeded on  "the  noiseless  tenor  of  tneir 
way"  for  upwards  of  14  months.  Com- 
posed,  as  it  is,  of  an  eminent  equity  iadge^ 
of  three  learned  conveyandng  counsel,-  «nd 
two  solicitors  of  the  gn»itest  experience,  we 
doubt  not  that  their  inquiries  have  been, 
and  will  be,  carefully  conducted,  and  that 
there  is  an  anxious  desire  to  arrive  at  as 
correct  a  conclusion  as  the  difficult  nature 
of  the  case  will  allow. 

In  the  meantime  the  Law  Amendment 
Society  has  given  much  attention  to  the 
subject ;  several  of  its  members,  we  under- 
stand, have  been  examined  before  the  Com- 
missioners, and  the  learned  Treasurer  of 
the  Society,  Mr.  James  Stewart,  haa  de- 
livered Tliree  Lectures  on  the  Means  of  £t^ 
dlitating  the  Transfer  of  Land. 

The  first  treats  of  the  dangers  and  diffi- 
culties now  attending  the  practice  relating 
to  the  transfer  of  land.  In  the  second,  the 
examination  of  the  abstract  of  title  system 
is  considered,  and  a  plan  proposed  for 
superseding  it.  In  the  third,  the  learned 
author  discusses  other  measures  which 
should  accompany  a  register. 

In  the  first  lecture  Mr.  Stewart  dwells  on 
the  enormous  expense  and  the  uncertainty 
of  the  investigation  of  titles  on  each  occa- 
sion of  transfer,  and  points  out  the  several 
sources  of  danger, — 1st,  from  accident, — 
2nd,  from  mistake, — and  3rd,  from  fraud. 

The  remedy  proposed  for  the  evils  are — 
1.  The  estabUshment-rnot  as  formeriy  of 
aMetropolitan,but— of  a  District  Registry ^ 
accompanied  by  a  Map.  2.  The  Insurance 
of  Titles. 

**  I  propose  "  says  Mr.  Stewart,  (page  48,) 
the  establishment  of  a  reffister  of  dl  the 
lands  in  this  country,  which  is  to  be  di- 
vided into  districts  for  this  purpose,  of  a 
smaller  or  greater  extent  as  may  be  thought 
most  advisable.  My  own  idea  is,  that  these 
districts  should  follow  pretty  much  the  bound- 
aries of  the  districts  of  the  County  Courts,  and 
that  the  officers  of  these  courts,  as  well  as  the 
present  registrars  of  births,  should  to  some  ex- 
tent, be  available  for  carrving  on  the  functions 
of  the  register.  I  woula  establish  a  register 
in  each  of  these  districts,  but  I  do  not  propose 
that  it  should  be  compulsory  on  any  owner  of 
property  to  register  his  land  until  some  tranfr- 
action  respecting  it  took  place.  I  would  ac- 
company the  establishment  of  the  register  by 
the  taking  of  an  accurate  map  of  the  whole 
lands  in  every  district,  which  should  be  identi- 
fied in  all  its  particulars  by  numbers,  but  which, 
as  to  boundaries  or  ownership,  should  not  be 
evidence  until  acted  on,  and  when  acted  on,  be 
only  evidence  against  the  person  who  so  acted 
on  It,  but  not  as  againtt  any  one  else.    This 
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map,  on  which  I  do  not  now  dwell,^  would  take 
time  to  complete,  but  I  do  not  propose  to  wait 
for  its  completion  before  establishlDg  there- 
giJBter,  which  might  commence  immediately, 
with  the  existing  description  of  the  lands,  and 
such  identification  of  the  parcels  as  could  be 
obtained,  which  might  be  rendered  complete 
when  the  map  was  nnished.  In  this  way,  and 
hj  degrees,  the  lands  in  each  district  would 
gradually  get  on  the  register ;  and  I  think  it 
would  be  only  reasonable  to  allow  persons  to 
place  their  lands,  after  such  public  notice,  on 
the  register,  if  they  thought  proper,  dthough 
no  dealing  took  place.  I  propose  that  a  certain 
effect  should,  after  such  public  notice,  attend 
the  undisputed  placing  and  continuance  on  the 
register  for  a  certain  number  of  years.  We 
have  seen  that  the  present  law  makes  40  years, 
and,  in  some  cases  eyen  20  years,  adverse  pos- 
seaaion,  a  title  against  all  the  world.  As  plac- 
ing a  title  on  the  register,  with  such  a  notice, 
would  be  a  more  public  act  than  any  deed  can 
now  be,  I  think  it  would  be  reasonable  to  attach 
to  it  a  more  stringent  operation ;  and  I  should 
Bay  that  a  person  having  registered  his  land  for 
20  years  should  hold  it  against  all  the  world, 
giving  10  years  more  for  persons  labouring 
under  disability  to  make  their  claim.  After  30 
years  remaining  on  the  register,  a  complete  title 
would  thus  be  acquired.  But  supposmg  a  per- 
8on  had  some  claim  to  this  land,  I  would  afiow 
him  to  enter  this  also  by  way  of  caveat.  This 
person  need  not  further  prosecute  his  claim 
unless  he  wished,  but  no  dealings  with  that 
land  so  claimed  should  take  place  until  that 
caveat  bad  been  removed.  But  then  I  would 
protect  the  true  owner,  by  imposing  penalties 
m  proportion  to  the  value  of  the  land,  on 
any  vexatious  or  frivolous  claim." 

On  the  question  of  the  publicity  of  the 

entries  on  a  register,  which  has  always 

formed  a  very  material  objection  to  the 
project,  Mr.  Stewart  says : — 

''  There  is  a  celebrated  declaration,  made  by 
the  most  eminent  bankers  and  merchants  of 
London,  to  be  found  in  the  Appendix  to  the 
Second  Report  of  the  Real  Property  Commis- 
sioners, in  favour  of  the  utmost  puolicity,  and 
declaring  their  opinion  that  it  would  be  of  the 
greatest  benefit.  It  is  also  found  to  work  no 
inconvenience  in  the  many  countries  where  a 
register  prevails,  open  to  Uie  inspection  of  any 
one  for  a  small  sum  of  money ;  and  in  England 
it  ensts  as  to  personal  estate,  for  every  one,  for 
a  shilling,  may  inspect  any  will  that  he  pleases 
at  Doctors'  Commons.  StiU,  if  this  be  thought 
an  insuperable  objection  to  a  register,  it  might 
be  guarded  against  by  having  the  land  vested 
in  a  legal  owner,  and  a  simple  reference  to  the 
mortgage  or  settlement  containing  these  pro- 
visions which  it  was  thought  advisable  to  con- 
ceaL    But  this  is  matter  of  detaiL 


^  "There  is  a  useful  Report  as  to  a  General 
Map  printed  among  the  I^apers  of  the  Society 
from  the  Amendment  of  the  Law." 


"  Now,  by  tlus  plan  of  a  raster  which  I 
propose,  sbwly  and  gradually,  or,  if  the  parties 
please,  as  quickly  as  they  choose,  all  the  lands 
of  this  country  would  get  on  the  register, 
which  would  ever  afterwards  be  evidence  of  the 
title,  and  would,  in  no  distant  period  of  time, 
give  the  owner  a  complete  tiUe  against  all  the 
world."    Pp.  52,  63. 

We  shall  next  extract  the  learned  lec- 
turer's views  with  respect  to  to  the  practi- 
cability of  effecting  Insuranees  of  Title, 

"  I  have  heard  it  stated,  by  experienced  pro- 
fessional men,  that  for  99  good  tities  there  is 
one  bad.  And  as  to  this,  I  find  a  very  import- 
ant passage  in  Sir  Edward  Sugden's  book  on 
Venaora,  who  says  in  the  last  edition  '  that  the 
present  expense  as  to  tides  is,  in  49  cases  out 
of  50,  superfluous;  but  as  every  one  may  be  in 
danger,  all  are  guarded  against  it.  The  pre- 
caution has  very  much  increased  within  the 
last  20  years,  but  not  from  any  increased  dan- 
ger."* Well,  then,  according  to  this  last  very 
ligh  authority,  one  title  in  50  only  is  bad. 
Now  if  this  be  so— and  I  believe  there  can  be 
no  doubt  that  a  larger  proportion  than  49  in 
50  are  good — does  not  the  principle  of  insur- 
ance apply?  This  principle,  which  is  con- 
stantiy  receiving  extension,  and  with  great 
benefit,  is  founded  on  the  fact,  that  in  a 
certain  number  of  lives  .a  certain  number 
of  deaths  only  wiU  take  place  within  a  given 
time ;  or  that  in  a  certain  number  of  houses 
only  a  certain  number  will  be  destrojred 
by  fire ;  or  that  in  a  certain  number  of  smps 
only  a  certain  number  will  be  lost;  and  on 
these  calculations  some  of  the  most  profitable, 
easily  conducted,  and  wealthy  companies  and 
businesses  in  the  world  have  oeen  established. 
Now,  let  us  see  whether  it  be  not  possible  to 
extend  the  principle  to  the  insurance  of  tities. 
Each  of  these  different  kinds  of  insurance  had 
its  battle  to  fight  at  the  commencement,  and  do 
not  let  us  reject  this  extension  of  the  principle 
without  careful  inquiry.  I  wish  in  the  whole 
of  the  procedure  that  I  propose,  as  much  as 
possible  to  abide  by  the  present  practice  of 
conveyancing,  and  to  act  according  to  existing 
rules.  I  will  assume,  then,  that  one  of  our 
large  insurance  ofiOijces,  in  whose  means  and 
stability  the  pubhc. would  have  perfect  confi- 
dence (and  no  other  could  do  it  at  all),  was 
willing  to  undertake  assurances  of  this  nature. 
Let  us  see  what  would  be  done.  One  source 
of  the  profits  of  these  companies,  as  we  all 
know,  is  lending  out  their  money  on  mortgage. 
They  have,  therefore,  a  machinery  for  examm- 
ing  tities ;  that  is,  they  take  care  to  employ  an 
able  and  experienced  solicitor  and  conveyancer. 
Now,  it  is  on  the  opinion  of  both  these  gentle- 
men that  the  company  lend  their  money — ^they 
have  no  other  safeguard.  They  advance  their 
own  money  on  the  sole  faith  of  this  opinion; 
and  sometimes  very  large  sums  indeed,  on  one 
ititie,  100,000/.,  200,000/.,  and  even  in  a  late 


'  £d.  11,  p.  986. 


Oft  tik  MbmmtfFMcmatmg  ihg  TVan^(Hr'qf  Lmd. 


Aafc  cane  to  ny  knowledge,  400,000/.  on 
the  tkle  of  one  porsen.  Now,  il  ikej  would 
lend  their  own  nenev  on  such  a  security,  it 
le  Boet  obvkiue  that  tiwy  could  guanuotec  the 
aayment  ol  another  penoo'e  noaey  on  a  suni- 
IBM  oertifieate  by  the  prolesiioiial  adviser  that 
tht  title  was  a  good  one.  If  they  lent  their 
ZDonev  on  a  title  that  turned  out  bad,  they 
would  assuredly  lose  it ;  and  if  it  was  another 
pcnoci's  noney  they  coold  be  do  worse  off, 
and  mi^  peesibly  he  hatter.  All  those  titles, 
then,  tl^  are  iifood,  an  snseepdble  of  being 
insured,  with  only  a  sufficient  protection, 
by  way  of  premiBm  (lo  be  paid  as  I  shall 
hereafter  explain),  against  aeme  one  title  in  50, 
o^  ae  i  think,  a  larger  proportion,  which  might, 
in  spite  of  every  care,  torn  oat  bad  alike  oiuler 
the  present  law  as  under  the  new  system.  So  far, 
JOKL  will  see  that  we  have  adhered  to  the  exist- 
ing practice ;  and  there  is  no  shock  done  to  any 
ikirour,  or,  if  you  please,  prejvidice  towardaexist- 
ing  habits.  BvA  see  what  an  advantage  is  gained. 
The  pepon  whose  tide  has  thus  been  approved 
poes  with  it  to  the  register.  The  title  is  thus 
uwnred  for  what  the  land  will  fetch  ia  the 
maiket.  No  further  examination  of  title  is 
necessary :  it  is  an  insured  title  down  to  the  1st 
January,  1848 ;  and  were  a  register  in  exist- 
ence, it  is  a  registered  title  ever  afterwards.  If 
it  remains  a  siSiicient  time  on  the  register,  it 
becomes  a  title  against  all  the  woiid,  and  the 
nsurance  is  at  an  end  ;  if,  on  the  other  hand, 
the  purchaser  haa  got  the  unlucky  fiftieth  title, 
the  black  sheep,  and  he  is  tnrned  out,  at  all 
events  he  gets  back  the  money  that  he  paid." 

It  is  obvious  on  this  statement  that  the 
Cfvil  to  be  guarded  against  so  seldom  occurs, 
(hat  insurances,  unless  the  piemium  were 
of  comparatively  trifling  amount,  wonld  not 
Be  resorted  to ;  but  then  Mr.  Stewart  pro- 
ceeds to  titles  of  a  more  questionable  kind : 

^  We  have  so  far  supposed  that  the  title  was 
of  that  clam  on  which  insurance  societies  lend 
their  money,— that  ia  to  say,  marketable  titles. 
L^t  us  suppose  that  the  title,  when  examined, 
turned  out  not  a  marketable  title,  but  only  what 
is  called  a  ffood  holding  title.  Might  it  be  also 
HMured  ?  Undonbtedlv,  because  if  the  por- 
ehaser,  although  he  haa  net  what  is  technically 
etHed  a  marketable  tide,  was  not  evicted,  the 
f  ompany  would  be  quite  safe,  although  here, 
perhaps,  a  higher  premium  might  be  required. 
Here,  then,  are  two  classes  of  titles,  under 
which  the  great  bulk  of  the  present  titles  may 
be  ranged, — marketable  titles  and  holding 
titles,  and  for  this  purpose  you  would  thus  get 
rid  ci  the  absurd  distinction.  What  is  to  be 
done  with  a  third  class  title  more  or  less  de- 
fectifve  ?  What  is  done  now  when  there  is  a 
wffling  purchaser  ?  An  indemnity  ia  given 
against  the  defect  acoor^og  tothe  nature  of  the 
£fect.  A  bond  or  covenant,  or  charge  on 
other  land,  or  deposit  of  money.  Thus  the  de* 
fisctive  title  is  now  cured.  Cannot  a  company, 
oeting  ia  discharge  of  ita  proper  duty,  take  an 
indemnity  as  weU  as  an  individual  ?     I  have 


thus  provided  for  all  these  three  naual  cUubsh 
of  titles.  And  what  is^to  be  done  widi  poa- 
tively  bad  titles— can  diy  be  insored  ?  Why, 
no ;  no  more  than  the  life  of  a  man  in  a  gallop" 
ing  consumption.  They  ought  not  to  be  trani^ 
ferred,  and,  as  to  them,  the  holder  has  no  tide, 
an^  ought  not  to  be  protected.  But  aU  tecfam- 
cal  blots — all  that  class  of  objections  winch  are 
called  *  conveyancer's  crotchets,*  and  most  of 
those  ol^tions  which  private  acts  of  parlia- 
ment are  obtained  to  cure,  could  be  insured 
against  with  perfect  safety :  there  would  be  an 
end  to  them  for  ever.  If  this  were  done,  do 
you  not  see  what  a  mass  of  techmcal  objections 
which  now  effectually  prevents  the  transfer^  of 
land,  would  be  got  rid  of?  An  insured  tide 
down  to  a  certain  period,  and  a  registered  tide 
ever  afterwards,  would  give  jrou  indeed  free 
trade  in  land,  if  this  is  what  is  desired,  and 
would,  at  aU  events,  allow  the  real  owner  to  do 
what  he  wanted  with  it." 


Mr.  Stewart  thns  condudea  liia 
lecture  by  referring  to  the  probable  eiwt 
of  his  plan  upon  the  interests  of  kwrew. 
He  says : — 

*'  I  wish  it  to  be  understood,  diat  in  propoa- 
ing  this  great  change,  I  do  not  hold  out  any 
hope  of  dispensing  widi  the  use  of  the  lawyer 
in  dealings  with  land.  When  the  interest  ef 
the  profession  clashes  with  that  of  the  puhfic, 
it  is  the  duty  of  the  former  to  give  way;  bat 
here  I  believe  they  do  not  clash  ;  and  it  is  as 
much  the  interest  of  the  profession  as  of  the 
public  to  promote  the  ready  transfer  of  resl 
property.  I  find  this  expreased  on  dl  sides  by 
members  of  the  profession,  and  mote  especially 
by  soUcitors,  from  numy  of  whom  1  have  re- 
ceived great  assistance.  I  find  in  those 
countries  ic  which  registries  are  established 
on  the  principle  for  which  I  contend,  that  the 
professional  classes  who  assist  in  dealinga  widi 
Und,  are  rich,  powerful,  and  respected.  WiA- 
out  legal  assistance  I  do  not  believe  that  deal- 
ings in  land  can  be  safeljr  conducted.  I  have 
no  intentk>n,  because  I  diink  I  have  no  power, 
of  dispensing  with  this  assistance.  But  I  con- 
ceive that  the  charges  may  be  made  more  mo- 
derate in  each  particular  case,  and  better  de- 
fined and  regulated  according  to  die  anaoimt  of 
property.  And  believing,  as  I  do,  that  if  you 
establish  a  register  on  this  plan  diere  wo^  be 
twenty  dealings  where  there  is  now  one,  1  tm 
satisfied  that  die  last  person  who  would  oao- 
plain  of  this  alteration  would  be  the  lowya'. 
It  is  not  his  real  interest,  be  assured,  to  sup- 
port a  system  which  scares  the  great  maiaffiiy 
of  the  public  from  having  anydnng  to  do  widi 
the  purchase  of  land." 

Here  we  must  for  the  present  leave  the 
subject  We  invite  the  vemarka  of  our 
correspondents,  and  shall  take  an  etriy 
opportunity  of  discaaabag  the  propodtioiM. 


Attoratyt^  Cert^usaie  Dmiy^^MUnpdBm  mtd  Pr<w^^  .       Ml 


ANNUAL  CERTIFICATE  DUTY. 


REPEAL  OF  CERTIFICATE  DUTY. 

During  the  porliamentaij  recess  at 
Easter,  there  is  hat  little  to  say  regarding 
the  ahohtkm  of  the  Certificate  Tax. 

By  the  way,  the  lawyers  have  much 
reason  to  regret  the  change  in  the  Terms, 
which  has  deprived  them  of  a  few  days'  rest 
between  Christmas  and  the  long  Vacation. 

The  government,  since  the  first  applica- 
tkm  for  the  repeal  of  the  Certificate  Duty, 
lutviBg  given  up  the  intended  increaese  of  the 
Income  Tax, — and  looking  at  the  present 
state  of  puhl^c  affairs,  and  the  deficiency  in 
the  revenue, — it  appears  to  be  the  very  ge- 
neral wish  of  the  profession  not  unduly 
to  press  the  matter  in  this  session ;  at  all 
events,  not  beyond  a  candid  recognition  of 
the  claim  to  relief,  when  a  revision  of  the 
Stamp  Act  or  Taxation  generally  takes  place, 
as  soon  it  must. 


PROPOSED  TAX  ON  THE  MEDICAL 
PROFESSION. 

The  state  of  the  public  revenue  at  the 
present  time,  and  the  discussion  of  the 
grounds  on  which  the  certificate  duty  on 
attorneys  is  maintained,  have  given  rise  to 
Tarious  speculations.  Amongst  others,  Mr. 
John  Iklerton  Bum,  has  submitted  a  project 
to  the  Chancellor  of  the  Exchequer  for 
raising  nearly  three  millions  by  a  loan  se- 
cured on  a  tu  to  be  levied  on  the  medical 
profession.  The  members  of  the  legal  pro- 
fession have,  we  believe,  paid  about  nine 
millions  in  hard  cash  since  the  personal 
taxes  were  imposed  on  them,  but  we  have 
no  wish  to  see  the  burthen  extended  to  any 
other  profession.  Mr.  Bum's  plan,  how- 
ever, will  serve  to  show  the  injustice  and 
inequality  of  the  present  impost,  and  so  far 
the  discussion  may  be  useful.  We  give  it 
it  m  his  own  words  : — 

The  duties  imposed  upon  practising  solici- 
tors and  attorae^^s,  and  other  legal  members  to 
whom  the  Acts  imposing  them  apply,  produce 
an  increasing  income  of  more  than  100,000/.  a 
year. 

This  imposition  arose,  and  was  founded  on 
the  principle  of  adding  to  the  respectabibty  of 
the  legal  profession,  and  keeping  oai  unworthy 
persons  who  had  before  crept  into  it.  The 
GHW  thus  extended  over  property  and  dvil 
rights — might  well  upon  the  same  ground  of 
propriety  and  expediency,  be  extended  to  the 
lacdical  proCsssion  of  saiigeone,  and  apothe- 
cviea,  and  chemists,  and  on  the  like  principle 
herein  of  better  secwring  the  heahh  of  the  eom-* 
1— iiity,  as  the  other  had  refore&ce  to  ito  pro- 


This  mewBtxre  would  give  increased  respects* 
bility  to  the  medical  practitioner,  and  keep  onl 
improper  parties  from  any  interference  therein* 
If  the  property  of  the  country  was  deemed,  as 
it  certainly  was,  a  fit  subject  for  snch  protec- 
tion, surely  the  health  of  it,  is  at  least  of  equal, 
if  not  of  more  importance.  The  ignorance  or 
mistakes  of  the  legal  classes  are  capable  of 
being  rectified,  not  so  always  those  of  the 
medical  practitioner.  Supposing  then  that  the 
same  dudes  were  imposed  on  medical  practi- 
tioners in  as  nearly  the  same  degree  as  tne  dif- 
ferent professions  will  admit  of,  we  should 
have  an  income  of  not  less  than  115,000/.  a 
year  thence  arising.  Of  this  incomp,  say  that 
100,000/.  should  be  set  apart  for  an  interest  of 
3|  per  cent,  on  a  loan  to  be  borrowed  upon  it, 
this  would  support  more  than  2,800,000.  If 
the  money  could  be  raised  for  less  interest,  then. 
of  course  a  larger  amount  would  be  at  the  dis- 
posal of  Government 

As  to  the  propriety  and  practicability  of  the 
measure  there  seems  to  be  no  cause  for  doubt, 
and  of  the  official  means  to  effect  it  the  same 
mode,  mutatis  mutandis,  that  has  been  taken 
with  regard  to  the  legal  practitioner,  appears 
to  be  the  best.  But  what  is  to  be  done  with 
the  surplus  of  15,000/.  a  year,  or  more  ?  This 
ought,  in  the  first  place,  to  supply  the  expenses 
of  all  official  appointments  ana  outgoings. 

They  could  not  reach  5,000/.  a-year,  and, 
therefore,  leave  the  remainder,  not  less  than 
10,000/.  a  year,  to  be  annually  applied  in  the 
re- purchase  of  the  stock  createa  by  the  loan, 
so  as  in  effect,  within  less  than  forty  years.  So 
wholly  extinguish  the  burthen. 


METROPOLITAN  AND  PROVINCIAL 
LAW  ASSOCIATION. 


The  annual  meeting  of  the  19th  inst« 
was,  for  the  most  part,  limited  to  the  routine 
affairs  and  business  of  the  Association.  The 
elaborate  Report,  of  whichjtune  only  per- 
mitted the  principal  parts  to  be  read,  will 
soon  be  printed,  and  we  shall  have  an  op- 
portunity of  Uiying  it  before  our  readers. 
Several  parts  of  it  were  in  effect  the  same 
as  we  have  already  published  during  the  past 
year  ;*  but  a  considerable  portion,  setting 
forth  the  labours  of  the  committee,  is  new 
and  highly  important,  particularly  in  regard 
to  the  proposed  improvements  in  the  prac- 
tiee  and  oovrse  of  proceeding  in  the  eonrts 
both  of  equity  and  eommon  law,  and  in  the 
future  measures  to  be  adopted  for  carrying 
the  objects  of  the  Association  into  effect. 

Various  topics  of  inquiry  have  also  been 
prepared  regarding  the  office  and  »tatu9  of 
attorneys,  which  will  shortly  be  circulated 
a»ongst  the  profession,  and  which  we  shaft 
take  an  early  opportonity  of  eonstderini;* 


»  See  34  L.  0.41;  and  pp. 211,  406, 
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A  prominent  point  in  these  inquiries  re 
lates  to  the  exclusion  from  the*  Inns  of 
Court  of  attorneys  and  solicitors,  and  the 
impolicy,  as  well  as  the  injustice,  of  depriv- 
ing them  of  offices  of  distinction  which 
they  formerly  possessed,  and  for  discharg- 
ing the  duties  of  which  they  are  pepuKarly 
qualified. 

It  will  he  our  business  to  enter  upon  the 
discussion  of  these  topics,  and  to  assist  in 
collecting  and  diffusing  a  knowledge  of  every 
subject  bearing  on  the  interests  of  attorneys 
and  solicitors. 

It  was  annouDced  in  the  third  address  of 
the  committee,  issued  in  February  last,  (p. 
406,  ante,)  that  the  services  of  tlie  Honorary 
Secretary  would  cease  at  the  annual  meet- 
ing, on  account  of  his  various  duties  at  the 
Incorporated  Law  Society.  The  Committee 
are  authorised  to  elect  another  Secretary, 
and  in  order  to  procure  the  most  efficient 
person  for  the  office,  they  have  invited  ap 
plications  by  public  advertisement.  This 
18  the  only  chafige  in  the  management  of 
the  Association.  All  the  members  of  the 
Metropolitan  Committee  have  been  re- 
electea,  and  we  observe  that  thejr  are  all 
members  of  the  Incorporated  Society,  aiid 
several  of  them  are  members  of  the  Council. 

"We  must  lose  no  occasion  of  repeating 
that  the  great  good  which  is  contemplated 
by  the  promoters  of  this  Association  depends 
mainly  on  the  extent  of  the  support  which 
it  may  receive  from  the  country  members  of 
the  profession.  It  is  of  the  utmost  import- 
ance that  the  numbers  in  all  the  principal 
districts  should  be  extended  as  much  as 
possible. 


LECTURES  AT  THE  INCORPORATED 
LAW  SOCIETY. 


Thb  Lectures  which  we  some  time  afj^o  an- 
nounced on  the  moral,  social,  and  professional 
duties  of  attorneys  and  solicitors,  will  be  de- 
livered in  the  Hall  of  the  Society,  in  Trinibr 
Term  next,  on  Monday,  29th  May,  Friday,  2nd, 
Monday,  6th,  and  Friday,  9th  June,  at  Eight 
o'clock  precisely,  by  Samuel  Warren,  Esq.,  of 
the  Inner  Temple,  Barristcr-at-Law,  F.R.S. 

In  these  Lectures,  it  is  intended  to  take  a  com- 
prehensive practical  view  of  the  moral,  social, 
and  professional  duties  of  Attorneys  and  So- 
licitors. 

It  is  of  great  importance  to  society  to  secure 
adequate  moral  and  intellectual  qualification 
and  efficiency  in  a  body  of  men  whose  services 
are  indispensable  to  all  classes,  from  the 
highest  to  the  lowest— who  are  linked  with 
tfaem  in  the  most  ddicate,  critical,  and  intimate 
relations,  affectinf|r^  according  to  circumstances, 
the  life,  character,  honour,  liberty,  or  property 
of  each  member  of  the  community. 


It  is  feared  that  this  great  department  of  the 
Profession  is  too  often  entered,  and  occupied, 
without  adequate  reflection  upon  the  arduous 
responsibilities  which  it  entails  on  its  members, 
ana  upon  their  fitness  to  sustain  them. 

These  topics  it  will  be  endeavoured  to  en- 
force and  illustrate  by  appeals  to  professional 
experience,  and  the  ordmary  course  of  the 
events  and  transactions  of  society. 

Members  of  the  Society  are  entitled  to  attend 
these  Lectures,  and  the  Subscribers  to  the 
Lectures  on  Equitjr,  Common  Law,  or  Convey- 
ancing will  be  admitted  gratuitously,  upon  the 
production  of  a  ticket,  ^ch  may  be  obtained 
of  the  Secretary. 


EASTER  TERM  EXAMINATION. 

We  observe  that  a  mistake  still  prevails 
amongst  the  collectors  of  intelligence  for  the 
newspapers,  with  regard  to  the  number  of  per- 
sons admitted  each  Term  on  the  Roll  of  At- 
torneys. The  number  for  the  present  Term  is 
stated  to  be  about  200,  but  the  real  number 
will  be  little  more  than  one-half. 

The  printed  list  comprises  199  names,  hat  of 
these  52  were  examined  and  passed  last  Term, 
and  9  in  previous  Terms.  The  total  number 
entitled  to  be  examined  is  140;  but  only  112 
left  their  testimonials  in  due  time,  and  of  this 
smaller  number  it  seems  probable  that  several, 
for  one  cause  or  other,  will  be  absent. 

MASTERS    EXTRAORDINARY  IN 
CHANCERY. 

From  March  21*/,  to  April  21*/,  1848,  both  w- 
clusive,  toith  dates  when  gazetted, 

Brooke,  William  Henry,  Dudley.  March 
24. 

Bryant,  Isaac,  Wimboume  Minster.  April 
4. 

Guppy,  Alfred,  Honiton.    April  4. 

Husband,  Sydney  Otway,  Mold.   April  18. 

Sandford,  FoUiott,  Shrewsbury.    April  11. 


DISSOLUTIONS  OF  PROFESSIONAL 

PARTNERSHIPS. 

From  March  2lst,  to  April  21*/,  1848,  Mh  it- 

elusive,  with  dates  when  gazetted, 

Amory,  Samuel,  Isaac  Sewell,  and  Samud 
Moores,  25,  Throgmorton  Street,  Solicitors, 
Attorneys  and  Conveyanceiis.    March  28. 

Fox,  John,  and  John  Meek  Britten,  1,  Bas- 
inghall  Street,  City,  Attorneys  and  Sotidton. 
March  21. 

Leigh,  John  Shaw,  and  Wimun  Eatos, 
Liverpool,  Attorneys  and  Solicitors.    A|P^,^'' 

Leigh,  John  Siiaw,  and  George  WUtiff* 
Liverpool,  Attorneys  and  Solidtora.    April  91. 

Matthews,  John,  and  Edward  Aof^oi  Ud- 
der, Gravesend,  Attorneys  and  Soliators.  Apw 
4. 
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Morris,  William,  and  James  Larder  Brom- 
field,  Chester,  Solicitors.    April  18. 

Rogers,  Thomas  Stephens,  and  Jonathan 
Green,  Kingston,  Attorneys  and  Solieitors. 
April  11. 

Smitk,  William  Henrv,  and  .William  Witham, 
13,  Bedford  Row,  Solicitors.    March  28. 

White,  George,  George  Kevney,  and  Robert 
Ariack  White^  Grantham,  Attorneys  and  So- 
licitors.   April  11. 

PERPETUAL  COMMISSIONERS. 

Appointed  under  the  Fines'  and  Becotferies'  Act. 

Galloway,  James  Prescot,  in  and  for  the 
county  of  Lancaster.    March  28. 

Micklefield,  Anthony  Horrez  Rosser,  Stoke 
Feny,  in  and  for  the  county  of  Norfolk.  March 
31. 

Newby,  William  Crawford,  Stockton-upon 
Tees,  in  and  for  the  county  of  Durham  and 
North  Riding  of  the  county  of  York.    March 
38. 


PARLIAMENTARY  PROCEEDINGS  BJk 
LATING  TO  THE  LAW. 


ISofiBl  BHtntf .— Stnd  April,  1848. 

Crown  and  Government  Security.     See  the 
Act,  p.  600,  ante.    And  Notes,  p.  549>  ante. 

Aottfc  of  Eorlrs. 

Their  Lordships  will  meet  on  Thursday,  the 
4th  May. 
See  Lord  Brougham's  new  Bill,  p.  597«  ante» 

l^iRtie  of  CamnumK. 

The  House  will  meet  on  Monday,  the  1st 
May. 

RBPSAL  OF  CBRTIFICATB  DUTY. 

Further  .petitions  have  been  presented  for  the 
repeal  of  the' tax  by 

The  Earl  of  March       I      Captain  Harris 
Sir  John  Guedt  and 

Captain  Somerset        |      Mr.  Famham 


RECENT   DECISIONS   INT  HE  SUPERIOR   COURTS, 

RBPORTBD  BY  BARRI8TBRS  OF  THB  8BVERAL  COURTS. 
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WjKts  C^snoHor. 
Tippmff  V.  Coates,    April  16,  1848. 

IN6BRTI0N   OF  NAMB   IN  SUBPOSNA  NOT 
RE8BALED. 

Serving  a  subpana  without  having  it  reeeakd 
after  another  name  hoe  been  inserted,  if  not 
a  contempt  of  Court ,  is  a  great  abuse  of  its 
practice :  and  an  order  founded  on  pre 
eeedings  connected  with  the  service  of  such 
subpcma  wiU  be  discharged  with  costs, 

Mr.  Bolt,  with  whom  was    Mr.  Elmsleg, 
stated  that  this  was  an  appeal  from  an  order 
made  by  Vice-Chancellor  Wigram,    A  com- 
mission having  been  issued  for  the  examination 
of  witnesses  at  Leominster,  Mr.  J.  Baker  was 
duly  served  with  a  summons   and  subpoena 
duces  tecum  to  appear  and  answer  certain  in. 
terrogatories,  and  to  produce  certain  docu- 
ments.   It  being  discovered  during  the  exami- 
nation that  the  principal  document  in  respect 
if  which  the  evidence  of  this  witness  was  re- 
mired  was  not  included  in  that  subpcena,  he 
y^,  while  under  examination,  served  with  an- 
o^er.    The  latter  subpoena  originallv  contained 
oiy  the  n^unes  of  two  persons,  tnat  of  Mr. 
B^er  having   been  subsequently  interlined. 
Thi  subpoena  had  not  been  resealed  according 
to  \t  present  practice  of  the  Court.     The 
docinent  was  not  produced,  and  the  witness, 
in  aiBwer  to  an  interrogatory  respecting  it, 
had  xt)lied  that,  although  the  Commissioner 
TequiH  bim,  he  refusea  to  produce  it,  as  he 
consio^d  it  a  private  and  confidential  paper. 
Alter  kbUcation  had  passed,  a  motion  was 
made  D^8ome  of  the  defendants,  for  liberty  to 


file  interrogatories  for  the  examination  of  Baker, 
and  his  Honour  had  thereupon  ordered  that  a 
new  commission  should  issue,  before  which 
the  witness  should  attend  with  the  document, 
to  be  examined  on  the  old  interrogatories  at 
his  own  expense,  and  that  he  should  pa^  the 
costs  of  such  commission  and  of  that  motion. 

The  learned  counsel  contended  on  two 
grounds  that  such  order  could  not  stand.  In 
the  first  place,  there  was  no  precedent  for  the 
service  of  such  subpoena  as  above-mentioned, 
and  in  the  next  that  the  Commissioner  was  not 
authorized  to  demand  the  document.  On  the 
latter  point  were  cited  Bradshaw  v.  Bradshaw, 

1  Ru8S.&  Myl.  358;  and  Parkhurstw.Lowten, 

2  Swans.  194. 

The  SoKeitor-Oeneraly  (Mr.  John  BomUly,) 
and  Mr.  Speed,  appeared  in  support  of  the 
order. 

The  Lorc^  Chancellor,  without  hearing  a 
reply,  remarked  that  the  witness  did  not  appear 
to  have  been  asked  to  answer  the  latter  part  of 
the  interrogatory  requiring  him  to  set  forth  the 
document  in  the  words  and  figures,  or  to  the 
purport  and  effect.  This  might  have  been 
through  neglect  on  the  part  of  the  Commis- 
sioner, and  if  so,  the  witness  could  not  be  in 
contempt  for  not  doing  all  the  interrogatory 
required.  Why  then  should  he  pay  the  costs 
of  a  re-examination }  He  could  not  be  punish- 
able for  the  trror  of  the  Commissioner,  who 
had  not  properly  put  questions  which  he  was 
commissioned  to  ask.  As  to  the  production  of 
the  document,  the  order  clearly  could  not  stand 
in  its  present  state.  It  directed  the  party  to 
produce  a  document  mentioned  in  a  thing 
called  a  subpcena,  but  which  not  having  boea 
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7»-«eafed  accor^ng  to  tlie  present  General 
Orders,  was  not  worth  the  parchment  apon 
which  it  was  written.  Although  the  service  of 
this  so-called  tmbpcena  and  the  proceedings 
under  it  might  not  have  heen  intended  as  a 
contempt  of  the  Conrt,  there  certainly  had 
heen  an  ahnse  of  its  practice,  which  the  Court 
would  not  only  not  recognise,  hut  which  it 
would  quash  together  with  all  proceedings 
connected  with  it.  As,  therefore,  it  could  not 
he  said  that  a  party  was  in  contempt  for  not 
producing  a  document  for  which  he  had  heen 
served  with  no  suhpoena,  and  at  which  the  in- 
terrogatory did  not  aim;  the  Vice-Chancellor'a 
order  must  he  discharged,  with  costs  of  the 
motion  before  his  Honour. 


SUfllir  Court. 
MaeUardy  v.  Hitchcock,    Jan.  20, 1848. 

DOCUMENTS. — TITLE. — ADMISSION. 

In  order  to  support  a  motion  for  the  produc^ 
tion  of  documents,  the  plaintiff  must  he 
able  to  produce  a  distinct  admission  of  his 
title  by  the  defendant  against  whom  he 
moves.  It  is  not  sufficient  to  show  that  he 
does  not  deny  the  title. 

This  was  a  motion  for  the  production  of 
papers  in  a  suit  by  a  party  who  claimed  to  be 
the  sole  next  of  kin  of  a  Mrs.  Mac  Ewer,  and 
as  such  entitled  to  a  certain  trust  fund,  which 
it  was  the  object  of  the  suit  to  administer. 

The  answer  on  which  the  motion  was  made 
stated,  that  the  defendant  did  not  believe  that 
the  plaintiff  was  the  sole  next  of  kin  of  Mrs. 
MacEwer,  but  who  was  or  were  the  next  of  kin 
of  Mrs.  MacEwer,  other  than  the  plaintiff,  he 
did  not  know ;  and  the  question  was,  whether 
this  passage  sufficiently  admitted  the  plaintiff's 
title  to  support  the  motion.  The  documents  in 
<{uestion  were  not  alleged  to  show  the  plaintiff's 
title,  but  related  to  matters  in  question  in  the 
cause. 

Mr.  Kindersley,  for  the  motion,  contended 
that  in  order  to  negative  the  plaintiff's  claim 
the  answer  must  deny  his  title,  and  it  was  not 
sufficient  for  the  defendant  to  say  that  he  knew 
nothing  about  it :  and  that  the  passage  above 
cited  was  an  implied  admission  of  the  title. 

Mr.  Beavan,  contrk,  cited  Dubless  v.  FHnt, 
4  M.  &  C.  522  ;  Edwards  v.  Jones,  13  Sim. 
632  ;  Adams  v.  Fisher,  2  Keen.  754,  and  3  M. 
&  C.  526. 

Lord  Langdale  expressed  his  opinion  that 
the  plaintiff's  titie  was  not  admittea  with  suffi- 
cient clearness  upon  the  answer  to  give  him  a 
light  to  the  production  of  the  documents 
moved  for.  The  bill  stated  that  the  plaintiff 
claimed  to  be  entiUed  as  sole  next  of  kin,  and 
8et  forth  tlie  reason  of  his  claims.  The  answer, 
which  must  be  assumed  to  be  sufficient,  said, 
that  the  defendant  did  not  believe  the  plaintiff 
to  be  the  sole  next  of  kin,  and  added  what 
would  be  very  important^  if  it  was  a  necessary 
inference  from  that  passage  that  the  plaintiff 
VM  one  of  the  next  of  kin.  But  he  did  not 
Ihiz^that  such  an  inference  was  necessarily 
implied^  and  therefore  must  refuse  the  motion. 


Viti^e^muAlm  of  ^Hflaill. 
FUnt  v.  Warren.    Feb.  29, 1848. 

COKBTllVCTIOIf   or  WILI*.— COlfTBMIOIV  Of 
REAL  ESTATE. — HEIR  AT  LAW. 

A  testatrix  devised  to  her  exeeiOors  and  thm 
heirs  all  lawful  powers  and  authorities  to 
numags  and  conduct  ker  freehold  esttttttk 
^  the  event  of  her  not  otherwise  giving  nd 
devising  the  same  in  any  other  manner  or  to 
any  other  person  or  persons,  so  as  that  tk 
same  and  every  part  thereof  might  at  their 
discretion  be  sold  and  converted  into  tMney, 
and  the  net  money  to  form  part  of  her  per- 
sonal utate :    Held,  that  the  proceedt  of 
/        the  real  estate,  when  conioerted,  belohged  t» 
j        the  heir  at  law,  no  devise  of  the  mme  brng 
\        contained  tn  the  wilL 

Mary  Braddon,  by  her  will,  dated  the  6lh 
of  March,  1834,  declared,  that  as  to  an  br 
real  and  personal  estate  and  effects  whatenr 
which  it  had  or  might  please  God  to  bestov 
upon  her,  she  disposed  thereof  as  thereiDaftff 
mentioned,  that  is  to  say,  in  the  event  of  her 
dying  intestate,  as  to  all  or  any  part  of  her  real 
estate,  she  declared  that  the  same  should  not 
by  descent  go  to  her  then  heiress  at  law,  Mary 
Decaufour,  but  that  the  persons  or  person  next 
in  succession  should  be  thereto  entitled  in  like 
manner  as  if  Mary  Decaufour  had  died  in  her 
lifetime,  but  she  hoped  no  snch  intestacy  would 
arise ;  and  in  the  meantime  she  left  and  give 
the  directions  in  those  her  instructions  there- 
after contained.  She  then  gave  several  legadei 
and  annuities  and  made  some  charitable  b0* 
quests,  nominating  Flint  and  Warren  to  hs  bsr 
executors,  and  she  gave  and  devised  to  them 
and  their  heirs  ail  lamfal  powers  and  anthoritiea 
to  conduct  and  manage  her  freehold  messoagei, 
lands,  tenements,  and  hereditaments,  in  the 
event  of  her  not  otherwise  giving  and  derinng 
the  same  in  any  other  manner  or  to  my  otha 
person  or  persons,  so  as  that  the  same  and 
every  part  thereof  might  at  th«ir  discretion  bs 
sold  and  converted  into  money,  and  thentf 
money  to  form  part  of  her  personal  estate ;  aid 
for  those  and  every  other  purpose  connected 
with  her  property,  whether  real  or  persona), 
she  invested  them  and  the  survivor  of  them 
and  his  heirs,  executors,  and  adsiinietratorfi 
with  her  full  authority,  and  to  prevent  litw* 
tion  and  strife,  she  directed  that  any  ua& 
posed  of  surplus  of  monies  should  be  paid  $ 
she  should  by  any  future  writing  or  will  dirsi 
as  it  was  her  intention  to  do.  In  1845,  ti» 
will  came  before  the  Vke-Chanceflor,  and JJ 
decided  that  the  real  estate  was  converted  <J 
and  out  into  money,  and  subjected  with  "■ 
personal  estate  to  the  payment  of  the  debt  ttd 
legacies.  FHnt  v.  Warren^  14  Sim.  554/™ 
real  estate  having  accordingly  been  con«'W 
a  question  now  arose  whether  the  ^^^^ 
was  entitled  to  the  proceeds,  or  thenexf©*  «* 
accor^ng  to  the  Statute  of  Distribution 

Mr.  Lewis,  for  the  heir  at  law,  arjfw  tW 
sis  there  was  no  gift  of  the  proceed^,  ffcencoB- 
verted  it  was  to  he  taken  as  real  itote  aad 
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r  1^.  Wnhmmt,  t  ¥<■.  Ii83. 

Mr.  ih^MI  anAME>  QlitftM^  colrt^co— 
tended,  that  although  such  was  tha  law,  yet 
liHK  tiM  iBilatiix  iHwiv^^  dlcectfld  tba  imI  aatite 
tttbftB«ld»l»iilJMi  Innag  cipfesied  hov  the 
prnweds  ehoiild  ba  afnlied,  dearly  intended  it 
tafp  aa  the  bmr  paonM,  umadf^  to  the  m 
of  kin,  for  the  words  w«e  veiy  striageni: — 
"^Elte  net  money  to  focm  purt  U  hot  nenoaal 
eotite.''  ThatistAsaywitwaanctto  fall  isto 
her  general  personal  estate  ae  in  tibe  daea  of 
caaaa  xefied  upon  by  the  edier  aide»  but  lona.  a 
IMfldiar  part  of  her  personal  estate.  Qrten  ▼• 
Jukiom,  5  Buss.  35,  and  3  Ross.  &  Myi.  33&; 
PMBipf  r.  PhiU^^  I  Myi  &  Keen^649  ' 
pUttt  T.  Pflr*^  2  Ruaa.  &  MyL  221. 

The  Vu^-ChamttUor  aaid,  he  had  been  thinkr 
iaif  ever  the  case^  and  it  appesved  to  hiBB  thai 
thire  were  no  wcords  of  gift  to  take  the  i^roeeeda 
of  the  sale  «f  the  real  estate  away  iiDBi  the  heir. 
He  nhrays  underseood  It  to  be  a  settled  rde  of 
law  that  nothsw  was  to  be  takei 


I  takenlrom  the  heir, 
eseept  by  way  oi  gilt,  and  he  conid  not  in  the 
WROEOB  of  the  will  find  anything  in  the  way  of 
an.  indication  of  intention  to  nuike  such  an  ex- 
eepAion,  save  the  directicm  of  the  testatrix  that 
the  money  shook!  be  part  of  her  personal  ertate. 
It  upeared  to  him  that  he  was  not  at  Hberty  to 
Btj  that  BB  the  estate  had  been  sold,  the  money 
amiBg  from  Uie  sale  did  not  belong  to  the  heir. 
fie  was  particidarlT  stmck  wi^  the  case  of 
Jbnphktt  T.  Parke,  dedded  by  Lord  Brougham : 
then,  as  he  coUeeted  it,  although  the  parties 
weore  dtsaatisfied  with  the  judgment,  they  never 
apycalcd,  and  on  the  cenetmction  of  that  ease 
he  was  bound  to  say  that  the  fund  not  having 
been  given  away,  bdonged  to  the  hdr  and  m 
feifc  that  if  he  hdd  othcrwiae,  he  should  be  doing 
wftknoe  to  a  settled  prindple  of  law. 


WtcZ'fS^snttTlor  9ixiiffyt  3Bntct. 

Attorney-General  r.  tSardmer.    Dec.  16  &  17, 
,    1847,  and  Jan  11,  1848. 

CHABITY. — BfOBTMAIN   ACT. 

LandtDOM  convef^ed  by  deeds  dated  m  1838, 
to  suck  uses  as  A.  should  appoint,  and  in 
default  of  appouUment,  to  the  use  of  A,  in 
fee  simple.    By  a  deed  dated  in  1839,  A. 
appointed  tke  land  to  certain  persons  for 
eiariMle  purposes.    These  deeds  did  not 
comply  with  the  reamrements  of  the  statute 
9  Geo.  2,  c.  36.    &  1846,  all  parties  con- 
veyed to  trustees  for  the  charitable  purposes, 
^Md  the  conveyance  was  eMcuted  and  eur- 
*olled pursuant  to  the  statute:  Heki,  that 
t^e  prior  deeds  should  have  been  so  ewetuted 
^•J  enrolled. 
Bt  iuientiiie  of  lease  and  rdeaae,  dated  re- 
flpeetnr^  the  lat  and  2nd  days  of  December, 
U38,  a  jece  of  hmd  near  Comray  Street,  in  Bir- 
kaBhead^  Chediin,  was,  in  oonaideration  of 
9fi0/.,  paiv  by  the  said  William  Wdker  to  A.  A. 
Dohba,  ob^veyed  by  Dobba  and  Duncan  and 
■IJiff w,  (hiflportgageee,)  to  William  WaMpsr  and 
Ibis  Imbub,  tiifae  lae  of  ndi  penon  or.peraoas 


and  hm  waA,  eatate  and  intenat  aa  he  ahoald 
by  any  deed  or  inetanment  in  wnting^  dnly 
ezeentad»  fromtima  ta  time  dired^  hmk,  cm 
appoint^  and  in  de&nlt  of  appointment  to  the 
use  <kf  the  said  Williams  Walker,  hiahein  and 
aseigna.  The  eroentien  of  theee  doeda  was  not, 
attssted  by  two  wdtneases,  and  no  enrohneni  in. 
Chancery  waa  made.  Bv  an  indeatnre  dated 
the  aist  of  May,  1839*  the  esecutkm  of  wUdb. 
was  not  attested  by  two  witnesses,  but  whkhi 
was  enrolled  in  the  Gourtof  Cfaancerv,the  said 
William  Walker,  for  the  puiposea  of  erecting; 
pieeerving,«nd  maintaining  in  all  times  coming 
snitehkeand  cenvenient  iMiildinga  in  Birknn* 
bead,  for  the  pohlic  worslup  and  service  of 
Akai^ty  God,  and  the  rea^g  and  preaching 
of  His  most  Holy  Word  according  to  the 
doctrine,  fovms,  usages,  and  diacipiinp)  of  the 
EsUbliabed  Chnrch  of  Scotland,  and  for  th» 
instruction  and  tuition  of  the  young  in  Scrip* 
tuial  knowledge  and  useful  learning^  in  poiw 
suance  of  the  power  under  the  said  indei^um 
of  release,  appointed  the  said  piece  of  land  and 
all  his  interest  therein,  unto  and  to  the  use  of 
the  said  J.  Walker,  J.  PoUock,  T.  Boyd,  GL 
Badenoch,  P.  Boss,  William  Walker,  and  J. 
Barban,  as  joint  tenants,  their  bora  and. 
assigns,  upon  certain  trusts  in  accordaneo 
wkh  the  purposes  mentioned  in  the  recitals 
and  it  was  provided  that  it  should  not  be  in 
anywise  or  at  any  time  competent  for  the  said 
trustees  and  elders,  or  any  or  them,  atber  witiL 
or  without  the  eoncnrrence  of  the  communi- 
cants, or  any  number  of  them,  to  alter,  dis- 
annul, vary,  or  make  void  any  of  the  provisoes* 
stipulations,  or  declarations  thereinbefore 
tained. 

By  a  deed  poll  endorsed  on  the 
mentioned  indenture,  execated  by  the 
parties,  and  dated  the  11th  of  January,  I840w 
certun  explanatory  regulations  were  declared* 
The  church  was  completed  in  August,  1840^ 
when  John  Gardner,  then  a  dulv  qualified 
heentiate  of  the  Established  Ghurcn  of  Soot* 
land,  was  appointed  the  minister.  In  the  yearn 
1643  and  1844,  Mr.  Gardner,  J.  Walker,  J, 
Barban,  and  Ricfaard  Barban,  and  also  Walter 
Walker  and  othttr  members  of  the  congregatsoa 
of  the  sud  church  at  Btrkenhead*  joined  dm 
Free  Church,  and  used  the  church  at  ^rken- 
head  for  the  purposes  of  such  Ftee  Chnrch. 
In  consequence  of  proceedings  taken  against 
the  said  J.  Gardner  befwe  1M  Presbytery  of 
Glasgow,  he  was  deprived  of  his  licence  and 
office  of  a  nunister  of  the  Established  Church 
of  Scotland.  The  said  John  Pollock,  one  of 
the  trustees,  became  bankrupt.  By  aa  ag^ 
denture,  dated  the  23rd  day  of  December,  184^ 
and  made  for  the  purpose  of  curing  the  sop- 
posed  defects  of  the  deeds  of  1838  and  IsaOi 
bv  reason  of  the  noncomphance  with  the  pra« 
visions  (^  the  Mortmain  Act,  Dobbs  and  hifl 
assignees  (he  having  become  bankrupt)  granted 
and  conveyed  the  said  piece  of  land  and  bnild- 
ijW  to  J.  Walker,  J.  Barban,  and  Waltoe 
Walker,  in  fee ;  and  ultimately,  by  an  in^ 
denture  dated  the  5th  of  August,  1846,  and 
made  between  the  aaid  William  Wattwr  of  tha 


Cmrtti 


trt,  8nd  the  9tid  T.  B«fd,  O.  BadenoA. 

M8,.  and  WiltiaAQ  Waflcer  of  the  other  part, 
reciting  the  deeds  of  1838,  1839»  and 
before-mentioned,  aiid  thit  the  2501. 
ioned  in  the  deed  of  1836  was  part  of  a 
subscribed  for  estabHaUnff  a  church  and 
)\  in  connection  with  me  Established 
ch  of  Scotland,  and  diaC  ouestioas  had 
1  as  to  the  validi^  of  the  aeeds  of  1839 
840,  by  reason  ot  which  the  trasts  of  the 
were  void,  and  that  John  Walker  and  J. 
an  refused  further  to  act  in  the  ezecu- 
}f  the  trusts,  it  is  witnessed  that  William 
Ler,  in  pursuance  of  the  pawers  contained 
3  deed  of  1838,  appointed  the  knd  and 
ings  to  the  use  of  the  said  Boyd,  Bade- 
;  Ross,  and  William  Walker,  as  joint 
its,  and  their  heirs  and  assigns  for  ever, 
ipon  trust,  when  thereunto  required  by 
lecree  of  the  Court  of  Chanpery,to  convey 
issure  the  same  to  such  persons  as  the 
t  should  direct  by  any  order  made  in  the  suit 
%e  Attomey-Oeneral  y»  Gardiner,  (which 
he  original  suit,)  or  in  any  supplemental 
but  nevertheless,  for  the  same  charitable 
),  intents,  and  purposes,  &&,  as  were  ex- 
ed  in  the  deed  of  1839,  or  as  near  thereto, 
30  as  peroetuaUy  to  maintain  and  establish 
lid  church  and  pchool-house  as  a  church 
ice  of  Divine  worship  and  place  of  instmc- 
according  to  the  provisions  as  in  the  deed 
39  was  particularly  set  forth  concerning 
mie ;  and  until  any  conveyance  should  be 
under  a  decree,  upon  trust  to  stand  seised 
e  same  upon  the  trusts  declared  by  the 
I  of  1839  and  1840,  in  the  same  way  as  if 
ieed  of  1839  had  been  duly  attestea  and 
led.  This  deed  of  1846  was  duly  exe- 
,  attested  by  two  witnesses,  and  enrolled 
i  Court  of  Chancery.  The  original  bill 
nformation  was  filed  against  Mr.  Gardner, 
alker,  J.  Barbon,  and  others,  praying, 
g  other  things,  a  declaration  that  the  land 
buildings  were  in  equity  subject  to  the 
;able  trusts,  intents  and  purposes  de- 
1  by  the  deeds  of  May,  1839,  ana  January, 
so  far  at  the  same  were  capable  of  being 
id  into  effect;  that  they  ought  to  be  per- 
lly  preserved  and  maintained  in  as  strict 
mnion  and  connection  with  the  Church  of 
md.  The  supplemental  information  was 
irards  filed,  alleging  that  the  informants 
plaintiffs  were  advised,  that  if  for  any 
or  reason  the  appointment  of  1839  was 
alid  and  effectusd  in  law  for  the  purposes 
n  expressed,  then  that  all  the  estate  and 
8t  in  the  premises,  which  before  the  exe- 
1  thereof  was  vested  in  the  plaintiffs,  was 
appointed  by  the  indenture  of  1846  to  the 
and  for  the  purposes  therein  declared  or 
ed  to,  and  praving  that  the  informants 
laintiffs  miffot  nave  the  same  benefit  of 
:ecution  and  enrolment  of  the  indenture 
16,  in  respect  of  all  the  relief  prayed  by 
mended  information  and  bill,  as  they 
I  be  entitled  to  if  the  same  indenture  had 
dulv  executed  and  enrolled  before  the 
of  the  original  infomunion  and  i^llj  aad 
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that,  if  naceSMBj,  the  deed  of  1846  xaUtA  be 
established,  and  the  trusts  thereof  perftumed 
and  carried  into  execution  under  the  authority 
of  the  Court. 

Mr.  RuiseU  and  Mr.  RmmdeU  Palmer,  fof 
the  plaintiffk^  cited  Doe  v.  BinghoM,  4  B.  4^ 
Aid.  672 ;  i>iiiiii  V.  Cakn^,  2  S.  &  S.  56; 
HtwMitn^  V.  Perrier,  Gilb.  95;  and  Tie  At-^ 
tom^'-General  v.  Day,  1  Ves.  sen.,  218. 

Mr.  RoU,  Mr.  mgram,  Mr.  Bacon,  Mr. 
CmoUng,  Mr.  J.  F.  Prior,  and  Mr.  Seivfyn,  for 
the  several  defendants. 

His  Honour,  after  dispoung  of  an  objectioii 
as  to  want  of  parties,  proce^led, — "  It  seems 
jRoper  to  say  at  once  whether  I  consider  the 
disputed  question  of  the  validity,  the  legal  and 
equitable  validity,  of  the  conveyance  to  the 
plamtiff  William  Walker,  dated,  though  not 
executed,  in  1838,  as  material.    I  say  'legal 
and  equitable  validity,'  for  the  nstnie  of  the 
case  strikes  me  to  be  such  that  this  convqrsnee, 
if  legally  valid,  ought  to  be  taken  as  equitabW 
valid,  and  if  legally  invahd,  as  equitably  mvalid. 
I  certably  consider  the  question  very  matanal. 
The  object  of  the  suit  I  may,  omitting  inci- 
dental matter,  describe  as  being  to  assert  and 
establish  a  tide  to  the  absolute  property  in  real 
estate,  namely,  in  a  parcel  of  land  at  Birken- 
head, in  Cheshire,  forming  the  site  of  certain 
buildings  erected  in  order  to  be  used  as   a 
Presb3rterian  place  of  worship  and  as  a  Preshy- 
terian  school,  which  buildings  are  in  £act  used 
as  a  Presbyterian  place  of  worship  and  as  a 
Presbyterian  school,  but  are  used  for  these 
purposes  upon  a  system  and  in  a  manner  con* 
tended  by  the  Attorney-General  and  the  plain- 
tiffs as  varying  from  the  intention  for  which 
the  land  and   buildings   were   acquired  and 
erected,  and  to  be  improper.    Accordingly,  the 
asserted  title  to  the  land  is  so  asserted  on  the 
sole  ground  that  the  land  and  buildinss  were 
effectually  subjected,  and  now  stand  su^ected, 
to  the  trust  which  the  defendants  consider  and 
describe  as  a  charitable  trust  in  fiavour  of  Prea^ 
byterian  education  and  Presbyterian  worship 
upon  certain  principles  set  forth  on  the  record, 
and  the  suit  seeks  to  vindicate  and  enforce  that 
trust.    The  suit  then,  if  the  site  of  the  bmidisg 
is  bound  by  a  charitable  trust,  may  be  succoos 
ful ;  but  if  not,  must,  I  suppose,  fail,  since,  aa 
I  apprehend  the  matter,  there  is  neither  daim 
upon  any  other  hypothesis.    Now  it  is  coa- 
tended  bv  some  at  least  of  the  defendaxts^ 
though  admitting  the  buildings  to  be  now  used 
by  them,  or  with  their  sanction  or  concurreice, 
as  a  Presbyterian  place  of  worship  and  a  Pr«hvw 
terian  school,  that  the  property  is  not  effecliaUy 
devoted  to  anv  such  object,  and  has  nevefbeen 
effectually  subjected  to  any  charitable  trust ; 
the  reason  assigned  being,  as  I  understad  the 
fact,  a  failure  of  compliance  with  thr  reqioi. 
sitions  of  the  stat.  9  Geo.  2,  called  tl^  Most- 
mun  Act;  and,  as  I  understand  the  Mt  it  k 
true,  that  although  the  allied  chafly  orisi. 
nated,  if  at  all,  within  the  last  12/ear8,  the 
onlv  instrument  concerning  it,  or  m  site  or 
buildings  in  question,  wiu  regain  to  iHiich 
there  iqppaarB  to  harebieeB,  or  (raf^t  I  think  Id 
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be  pTMmned  or  taken  to  have  been*  any  accu- 
rate or  eflfectnal  compliance  with  that  statute, 
is  the  deed  of  1846,  a  deed  aubaequent  to  the 
institation  of  the  original  suit,  but  made  the 
ra^ect  of  a  supplemental  information  and  bill ; 
and  it  is  asserted,  correctly  as  it  appears  to  me, 
by  the  opposing  ddendants,  that  the  effectiye- 
ness  of  tiie  deed  of  1846,  as  an  instrument  im- 
posing a  charitable  trust  on  the  site  and  build- 
mgs,  must  depend  entirely  on  the  title  of  the 
plaintiff  William  Walker.  So  that  if  he  had 
not  then  a  title  to  the  site  and  buUdings,  that 
deed  cannot  be  taken  to  have  imposed  a  chari- 
table trust  upon  them ;  but  William  Walker's 
title  to  the  site  and  buildings  depending  on  the 
validity  of  the  conveyance  of  1838,  if  ^t  con- 
veyance be  legally  and  equitably  valid,  which 
the  opposing  detendante  deny,  the  land  and 
buildings  may,  with  the  aid  of  the  deed  of  1846, 
be  treated,  I  think,  in  the  suit  as  effectually 
appropriated  to  the  charity  which  is  the  sub- 
ject of  the  suit.  Whether  a  charity  to  be  ad* 
ministered  in  the  mode  that  the  relators  and 
plaintiffs  think  right,  or  in  another  mode,  is, 
of  course,  a  different  question.  The  main 
question  then  being  in  my  view,  the  legal 
validity  of  the  deed  of  1838,  as  I  have  said,  I 
must  own  that,  whether  willinglv  or  un- 
wiUingly,  I  have  found  myself  unable  to  treat 
the  case  made  against  it  as  unworthy  of  a 
lawful  technical  consideration.  '  My  province 
being,  not  to  make  the  law,  but  to  administer 
the  law  as  I  find  it,  I  have  been  obliged  to  view 
the  point  with  a  lawyer's  eye,  so  far  as  my 
faculties  enable  me ;  and  so  viewing  it,  though 
I  cannot  declare  myself  satisfied  of  the  validity 
of  the  instrument,  I  am  not  so  clearly  satisfied 
of  the  contrary  as  not  to  be  justified  in  giving 
to  the  relators  and  plaintiffs  an  opportunity,  S 
they  wish  it,  of  trying  that  question  in  an 
action  under  the  direction  of  this  Court. 
Unless  they  desire  to  do  so,  the  information 
and  bills  must,  I  apprehend,  be  dismissed,  but 
without  prejudice  to  any  future  suit.  I  sav  an 
action  advisedly,  not  an  issue,  unless  Doth 
parties  ask  it,  and  not  a  case,  unless  both 
parties  ask  it. 

Jan,  llth.  Counsel  for  the  plsdntiffs  declin- 
ing to  try  an  action,  the  informations  and  bills 
were  dismissed  as,  above  stated. 


€Lmm*i  Stmt* 
(Before  the  Four  Judges.) 
Attwoodv,  Jotiffe  and  another.  Hilary  Vacation, 
Feb.  3, 1848. 

TRX8PA88— CONVICTION — FOBCIBLB  BNTBT 
AND  DBTAINBB. 

Jfli  order  to  justify  a  conviction  by  justices 
under  the  statutes  15  Etch.  2,  c,  2,  and  8 
Hen.  6,  c.  9,  there  must  he  proof  hrfore 
them,  as  well  of  an  unlawful  entry  on  the 
premises,  as  a  forcible  detainer. 

Where  a  conviction  stated  that  justices  had 
convicted  G.  A.  of  forcible  detainer  upon 
their  own  view,  and  that  qfterwards  a  com^ 
plaint  was  made  to  He  tame  justices  that 


ike  said  Qt.k,foresBiy  entered  thspremme^ 
and  thaJt  notice  qfsnek  complaint  was  given 
to  the  said  6.  A.,  who  received  the  said 
notice  but  said  nothing,  and  then  went 
on  to  allege  that  the  justices  received  evi^ 
deuce  on  oath  of  themniawfnl  entry,  • 

Held,  that  the  conviction  was  bad  for  omitting 
to  show  that  G.  A.  had  been  summoned  to 
answer  the  charge  of  the  unlawfiU  entry,  or 
that  he  had  had  any  opportunity  afforded 
him  of  dtfending  himself  against  such 
charge. 

This  was  an  action  of  trespass^  and  fain 
iaoprisonment.  Plea :  Not  guilty,  by  statute. 
The  plaintiff  was  a  labourer,  and  the  daendanta* 
justices  of  the  peace  for  the  coun^  of  Somerset. 
The  case  was  tried  before  Wightman,  J.,  at 
the  Summer  Assises,  (1844,)  for  the  county  of 
Somerset,  when  6l  verdict  was  found  for  the 
plaintiff,  by  consent,  damages  lOl.,  subject  to 
the  opinion  of  tlds  court,  on  a  case.  The  plain* 
tiff  was  arrested  under  the  following  wairant : 

"To  the  keeper  of  her  Majesty's  gaol  of 
Sheptoo-Mallet,  &c.  Whereas  upon  com- 
plaint made  imto  us  by  John  Holdwa^,  over* 
seer  of  the  poor  of  the  parish  of  Hemmington, 
in  the  said  county :  we  went  to  the  dweLun|f- 
house  belonging  to  the  overseers  of  the  said 
parish  of  Hemmington,  aforeaaid,  in  the  said 
county,  and  there  Kmnd  George  Attwood,  late 
of  Hemmington  aforesaid,  labourer,  forciblv, 
and  with  strong  hand  and  armed  power  hdla* 
ing  the  said  house,  against  the  peace  of  our 
said  Lady  the  Clueen,  and  against  the  fonn  of. 
the  statute  in  sudi  case  mtuae  and  provided. 
Therefore  we  send  you  by  thebringers  thereof, 
the  body  of  the  said  Geoige  Attwood,  convicted 
of  the  said  forcible  holdmg  by  our  own  view, 
testimony,  and  record,  commanding  you  in  Her 
said  Majesty's  name,  to  receive  hun  into  your- 
said  gaol,  and  there  safely  to  keep  him  until  he 
shall  have  paid  the  sum  of  61.  of  good  and  law- 
ful money  of  Great  Britain,  to  our  said  sove- 
reign LAcly  the  Queen,  which  we  have  set  and 
imposed  upon  him  for  a  fine  and  ransom  for 
his  said  trespass,  &c.    Given,  &c. 

Signed,         "  Thob.  R.  Joliffb,  (L.S.) 
"J.T.JOLIFFB,  (L.S.)" 

At  the  trial,  the  defendanto  put  in  and  proved 
the  Record  of  a  conviction  duly  signed  by 
them;  which,  after  stating  that  the  plaintiff 
had  been  permitted  to  occupy  a  parish  house, 
in  the  said  parish  of  Hemmmgton,  and  had 
refused  to  quit  and  give  up  possession  thereof; 
and  the  plamtiff  having  been  summoned,  and 
having  appeared  before  the  defendanta,  they 
directed  the  possession  of  the  house  to  be  given 
up  to  the  parish  oflicers  of  Hemmington.  And 
the  said  parish  officers  having  made  further 
complaint  before  the  defendanto,  that  the  plain- 
tiff had  forcibly  entered  the  said  house,  the 
conviction  went  on  to  allege, "  which  complaint 
and  prayer  by  us  the  aforesaid  justices  being 
heard,  we,  the  said  T.  R.  Joliffe  and  J.  T.  Joliffe, 
the  justices  aforesaid,  did  on  tlie  day  and  year 
last  aforesaid,  ffive  notice  to  the  said  G,  Att- 
wood of  the  said  complaint  and  prayer,  and  the 
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Attvood  ott  ^  fluiiB  dfty  andyear 

1^  VMwnBd  Ae  nid  asbcfw  b«fc  caid 

icn  cr  afc  asy  other  time  ia  bar  or 

of  as  As  aaid  jaslkafi  wfaaring 
Iiiai  tha  ptmnnoDB  af  tlie  Btatote  in 
apch  casa  aada  md  jpaarided."  Ilia  ea&vic- 
tion  went  on  to  alleffe  that  certain  witneaaeB 
were  examined,  and  that  the  defendants  con- 
victed the  plaintiff  of  the  forcible  entry  and 
detaioer. 

Several  objections  were  taken  to  the  convic- 
tion, but  the  one  on  which  the  argmnent  pro- 
ceeded was,  that  the  plaintiff  was  not  smn- 
nHttsd  to  anasicr  the  eomplaint  of  dm  forcible 
eatoy  and  detainer,  k  waa  also  ofaieefeed  to 
the  wamnit  of  eaflsautnaent  thai  it  ^  ut  die- 
doae  aay  offmce  over  which  ike  magistrataa 
fled  jonsQicluMi* 

If  tiie  Coavt  shoirid  be  of  ofaniott  diait  the 
said  eonvictiea  and  wamurt,  or  eidier  of  tlicaa, 
an  not  soffideat  to  jostify  the  said  iaipnaoa- 
DMBt,  then  the  ▼erdiet  found  for  the  plamtiff  to 
stand;  but  if  tbe  Court  siumid  be  of  a  differ- 
ent opinioa,  then  a  verdict  for  the  defendant, 
or  m  non-«ut  to  beentered^as  thoGoort  shookl 
dinct 

lKa$rUe,  Serp^esDt,  with  whoaa  was  Mr. 
Bmti,  for  the  phintiff.  One  ol]jection  to  the 
coDvictton  is,  that  it  does  state  diat  t^  plaaliff 
ma  summoned  to  answer  (^  cooiplaiat  of 
famble  entry  and  detainer.  AH  that  appean 
ia&at  notice  of  the  complaint  was  given  to 
tks  plaintiff,  that  he  received  k,  and  said  no* 
thing.  The  allegatioa  is  consistent  with  the 
fact  that  the  fdaintiff  only  received  a  verbal  w^ 
timation  that  the  defendante  wonld  at  eoi 
time  proceed  to  hear  iht  evidence  as  to  ike  «i- 
lawfnl  entry.  The  wairant  of  conmitmeat 
fails  to  Bbow  the  jnriedictian  of  the  justices, 
and  for  any  tkmig  that  iqipears,  the  plahstiff 
may  have  been  in  possession  of  his  own  house. 
Under  the  statutes  15  Bidi.  2,  c.  2,  and  8  Hen. 
6>  c.  9,  ^oe  must  be  a  forcible  detainar  after 
an  mdawfal  ontry,  in  order  to  give  the  magis- 
ttates  jurisdiction.  Bex  t.  Odtley,^  and  Bea 
V.  Wiiwomy 

Jurisdiction  must  ^pear  on  the  foce  of  a 
warrant  of  oomnutment,  Begina  v.  Ckaney,^ 
and  iZcytsa  v.  Kmp^*  and  where  the  commit- 
ment is  defective  in  that  respect,  such  defect 
cannot  be  supplied  by  reference  to  a  good  con- 
viction.    Wickes  v.  CkaUrbuck,' 

Mr.  Crowder,  (with  whom  was  Mr.  Pfttmi,) 
fbr  the  defendants.  If  a  warrant  of  commit- 
ment be  sufficiently  explanatory  of  the  offence, 
then  it  may  be  supported  by  a|;ood  conviction. 
There  is  a  substantial  allegation  in  the  words 
of  the  statute  8  Hen.  6,  c  9,  that  there 
was  a  forcible  holding  of  the  house  against 
the  peace,  and  against  the  statute.  In  Ropers 
v.  Jones,^  Darnel  v.  PhiiUps,'  Res  v.  Tayhr,^ 
and  Stamp  v.  Sweetlandj^  the  Court  has  refer- 
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red  to  a  coasactioik  in  aid  «f  4  ( 
As  to  the  want  4)f  aoamaM,  it  is  cosfisded  Ait 
tha  conviction  ought  either  to  shew  that  At 
plaintiff  was  smmBaned.  or  had  otherma  ia 
opportanity  of  defiimdiM  hinmslf  A  gsad 
complaint »  allcged,  ana  the  eoaififelian  tfaa 
goee  on  to  atate,  thatnotieewaafpefentothi 
plaintiff  of  Aa  mfaenaniaiant  (0  to  tks  volanfiid 
entiy,  tharefom  ha  liad  an  opportanity  of  dk» 
fending  himself,  but  reftisgid  to  airaiiliiiDidlf 
ofit 

LordDflMMni,  C.  J.  I  think  this  oliscte 
to  the  want  of  summons  must  prevail, bat  Ida 
not  expnn  any  opinicmon  the  other  oljseCioaft 
that  h»re  boen  taken.  IW  obaenMdons  aadt 
by  Best,  C.  J.,iB  Widt^  ▼.  ChUtenbm:^  lyn 
the  duties  of  magirtntes,  are  wceediitfiygQML 
and  ought  to  be  well  roMnidenfd  by  ilLaaps- 
trates  when  they  are  about  ta  commit  ap«n 
for  a  violatioB  of  the  law.  I  tUnk  it  is  sst 
necessary  to  ooaaidar  whether  the  vaomt  be 
good  or  bad,  because  I  am  deadly  of  opiaisa 
that  the  consiction  cannot  be  suppoctedscooEdp 
ing  to  the  general  rules  of  law  repeate^y  liid 
dmrn,  and  particularly  in  tlua  Court,  by  Lord 
Kenyon,  in  Rets  v.  Benn  and  CJbarci,^  and 
whenevo-  the  point  has  been  conodered  k  aiy 
court  of  juetice,  it  has  always  been  held,  that 
where  a  person  is  to  be  charged  with  anoSncs 
and  subjected  to  an  imprisonment,  the  poK 
ceediitf  ie  had  unless  he  haa  hnd  an  oppcitiip 
nity  of  being  heard.  Here,  not  only  was  tboe 
no  summons,  but  the  plaintiff  had  no  opports* 
nity  of  bmg  heard.  The  conviction,  thenfoi^ 
under  the  circumstances,  cannot  be  su^ipoited, 
and  the  plaintiff  is  entitled  to  judgment. 

Mr.  Justice  PaUe$om,  It  appears  to  ma  lai- 
necesaary  to  decide  in  this  case  whether  tha 
warrant  of  c<Mnmitment  is  sufficient  or  aQt»by 
reason  of  the  reference  to  it  in  the  statok,  be> 
cause  the  conviction  is  substantially  bad,  sad 
shows  a  material  defoct  of  justice,  and  tfaa 
warrant  gE  commitment  alone  cannot  eatitk 
the  defendant  to  a  verdict.  The  fact  stated  on 
the  face  of  the  conviction  ia,  that  there  vast 
forcible  holding.  That  alone  does  not  coaali- 
tute  an  offence  under  the  statute;  thia  «a 
decided  in  Res  v.  Wiison,  but  it  is  also  neces- 
sary that  it  should  be  shown  that  there  waa  aa 
unlawful  entry.  The  magistrates  might  hoe 
convicted  the  plaintiff  of  an  unlawful  entry  and 
of  a  forcible  detainer  on  view,  for  both  might 
have  taken  place  in  their  presence ;  but  that  i; 
not  pretended  to  have  occurred  here.  Hie 
conviction  states  a  forcible  holding  on  thor 
own  view ;  but  the  fact  of  the  nnlawfiil  entry, 
which  did  not  take  place  in  their  preseoca, 
reqniied  to  be  paored  atfaaifc.  If  so^  the  p<^ 
son  accused  otig^  to  have  had  the  opportunity 
of  ftYff^wiin^fig  the  witnesses  called  to  ptavc  that 
£act.  This  plaintiff  had  no  audi  opportmiity* 
If  there  had  been  a  summons^  he  would  hatre 
known  that  a  complaint  had  been  made,  and 
he  would  have  hftd  an  opportunity  of  hea^ 
ing  the  witnesses.  There  was  not  even  a  notice 
that  a  com]^nt  had  been  made,  and  tbat  ha 
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wodd  Inve  liad  an  gpportnmty  of  beiw  beard 
an  tamt  fnture  day.  AS  that  is  said  is,  that 
ke  liad  notice  of  the  complaint,  and  lltat  he 
held  his  tongne.  Tliere  is  notiihig  to  show 
he  had  any  opportunity  of  doini^  otherwise. 
At  some  time  or  other,  it  is  not  said  when,  two 
witnesses  are  said  to  have  heen  examined  by 
the  magistrates  as  to  the  unlawful  entry,  but  it 
IB  dear,  as  for  as  the  conviction  goes,  that  that 
was  in  the  absence  of  the  phdntiff.  There  is, 
therefore,  a  defect  of  justice  apparent  on  the 
hce  of  the  conviction,  and  the  plaintiff  is  there- 
fore entitled  to  a  verdict. 

Mr.  Justice  Wightman,  I  am  of  the  same 
opinion.  It  is  unnecessary  to  incjuire  into  the 
vididity  of  the  warrant  of  commitment  when 
the  ooDviction  on  which  it  is  founded  is  dearly 
bad.  Before  the  plaintiff  coold  be  convicted 
9£  tins  oilence,  it  on^^t  to  have  been  proved, 
not  only  diat  he  was  goilty  of  a  forcible  hold- 
kig,  biA  of  an  unlawful  en^.  The  raagiftratea 
do  find,  on  their  own  view,  that  there  was  an 
vilawfiil  holding,  hot  they  must  be  satisfied 
by  evidence  that  the  plaiatiff  was  there  unlaw- 
fully;  that  is  not  so  stated  at  all.  They  may 
bave  seen  it,  but  they  did  not  say  so.  It  only 
appean  that  the  plaintiff  had  notice,  but  not 
fnit  he  was  summoned  to  appear  at  any  fixed 
time  and  place,  when  witnesses  woiuld  be  exa- 
mined to  prove  the  niyawful  entry.  On  every 
pnndfrfe  of  justice,  therefore,  there  is  a  fatal 
Meet  apparent  on  the  face  of  the  conviction, 
and  the  plaintiff  must  have  jndgment. 

Judgment  for  the  plaintiff. 


ettetiiM  mtnOf  9rsctfcr  Cmnrt. 

(Before  Mr.  Justice  Wightman.) 

BPGregor  v.  FisMn.    20th  April,  1848. 

UNDER   THE  1  &  2  VICT.   C.    110, 


3,  BOW  AFFBCTKD   BT  THE  2  & 
C.  41. 


8. 
VICT. 


I 


The  defendant,  who  was  a  Scotch  bankrupt, 
and  had  obtained  from  the  Lord  Ordinary 
a  warrant  of  protection  tinder  the  2  ^  3 
Vict,  c.  41,  *.  ir,  which  by  section  l^  pro- 
tects him  from  arrest  in  any  part  of  the 
Qaeen*s  dominions,  except  in  meditatione 
fugae,  was  arrested  m  London  by  virtue  of 
a  judge's  order  made  under  the  I  ^2  Vict, 
c.  110,  s.  3,  upon  an  qfidavit  that  he  was 
about  to  leave  England  and  go  to  Scotland: 
Held,  on  application  for  his  discharge,  that 
the  words  in  meditatione  fugae  do  not  apply 
to  a  case  where  the  dtfendant  is  about  to 
return  to  Scotland,  but  to  cases  where  he 
intends  to  escape  from  his  creditors  by 
leaving  the  dominions. 

IS  defendant  in  this  case  was  a  Scotch 
h— liiiiipt,  aad  hasring  obtamsd  irom  the  Lord 
OrdoMry  a  warrant  ef  protection ndersections 
17  ajid  18oftfaa2&3Viet.c.41,  ("An  Act 
im  psgnlnting  ths  Setfuestoitiun  ef  tfaefistaSss 
c£  Bankrupts  In  Sootland,")  be  ome  to 
Ijomitm^  wbesa  he  fras  nraseBd  at  te  euk  ef 
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the  present  plamtiffTipofn  a  judge's  order  under 
tbe  1  &  2  Vict,  c  110,  a.  a,  upon  the  geomd 
that  he  was  about  to  leave  England  and  go  to 
Scotland.  By  the  18th  sectioa  of  the  2  &  3 
Vict.  c.  41,  it  is  enacted  that  the  wanrani  of 
protection  shall  protect  the  debtor  from  arrest 
in  Great  Britain  and  Ireland  and  her  Majesty's 
other  dominions,  for  civil  debt  contracted 
previous  to  the  date  of  the  sequestration,  but 
such  warrant  shall  not  be  of  any  avail  against 
the  ezaeotion  of  a  warrant  of  arrest  or  impri- 
sonment in  medttationefugaef  &c. 

Montague  Smith  now  applied  for  a  rule  for 
the  diechaige  of  the  defendant  from  the  cus- 
tody of  the  Sherifis  of  London,  on  the  ground 
that  at  the  time  of  the  arrest  he  was  privi]e|^ed 
by  the  foregoing  warrant  of  protectKMk 
[Wightman,  J.  The  ground  far  the  defend* 
ant's  arrest  is,  of  course,  that  he  was  about  le 
leave  England,  that  he  came  therefore  within 
the  meaning  of  the  word{  medite/ioee  .^lyee.} 
Yes,  hut  Uiose  words  have  obviously  ro>- 
ference  only  to  the  case  of  a  bankmpt  running 
away  from  his  creditors,  and  not  to  a  case  like 
this,  where  he  is  actually  going  back  to  Scot- 
land, where  he  will  meet  tlwm.  By  this  arrest, 
he  is  actually  kept  away  from  his  creditors. 
The  words  of  the  statute  privilege  him  in  aU 
parts  of  Great  Britain.  In  Jones  v.  Anstru-» 
ther,  a  debtor  was  discharged  in  a  similar  way 
on  motion  under  this  act. 

Willes  showed  cause  in  the  first  instsnctfc 
The  words  meditatione  fugae  have  a  general 
meaning,  and  apply  to  any  case  where  the 
debtor  is  about  to  leave  the  country  where  he 
is  staying  at  the  time  of  his  arrest  If  this 
were  not  so,  he  might  go  over  to  IreUind  and 
then  start  away  for  America,  and  so  beeii- 
tirelv  out  of  the  reach  of  his  creditors,  or  be 
might  go  to  some  of  the  colonies,  and  so  de- 
feat the  rights  of  those  to  whom  he  is  indebl* 
ed.  In  a  recent  case  at  Chambers,  Mr.  BaroA 
Parke  refused  under  this  act  to  discharge  a 
debtor,  though  he  had  his  warrant  of  protec- 
tion. 
Montague  Smith,  in  reply,  was  stopped  by 
Wightman,  J.,  who  intimated  that  he  would 
see  Mr.  Baron  Parke,  and  kam  from  faun  the 
facts  of  the  case  mentioned,  and  his  reasons 
for  his  decision.  On  his  return,  his  lordshif 
said,  that  Mr.  Baron  Parke's  decision  was 
founded  upon  this,  that  it  was  sworn  that  the 
defendant  was  about  to  leave  England  and  ge 
to  Toronto,  which  was  a  case  widely  diflerent 
from  the  present  one,  in  which  the  defendaat 
does  not  purpose  going  abroad,  but  in  fact  te 
return  back  to  the  very  jwrisdiction  frosi 
which  he  received  his  protection.  He  thought 
that  the  words  in  meditatione  fugae  could  not 
have  been  intended  to  apply  to  a  case  of  a 
party  being  about  to  leave  England  for  Scot- 
land, but  to  some  intention  of  escaping  from 
the  dominions  of  Great  Britain.  He  therefore 
directed  the  rule  to  be  absolnte,  the  defendaill 
undertaking  to  bring  no  action. 
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Ctllft  of 
«MtfMi  y.  Lord  ilJMr 
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BXXCI7TIOK     FOR    to#ft    OWKtw^Waif   H^ 

•  XRhos  trADsm  7  A  il  Vio.  «.  irf,  •.  if. 

.  ifir  to  wibrAcr  fit  «liif.  7  4*  8  fle^, 
.«ee.  57,  qiMriilpv/o'liroMs 
iiad  been  mrnmi^^  from  htimg  U 
imeeuHom  wider  a^^  taufcr  eottt. 

.  Imm^aetue,  kommh  **> flmifV JIwwIIp 
treat  as  frivokmi  m  writ  ^mrtrfomdtd 

.r  '6m:tkfi  0bard  of  a  mit  qf  cs.  ml  tVt  «lv 
reaord  of  jmJ^fmeat,  0id  4o  Mkm0^  <fe- 
feadttutftoksimamewtkmmaMMtmdMtg. 

Tniawmmk  m  Ijiwugiiuiit  dw  defendftoC^M 
Hr  mnber  of  a  itnllfBy  ■wvIsioBil  commxtlny 
■Ml  the  plainliff  having  Men  noa-ata^M  tie 
trial,  tiie  usual  record  of  judgmmt  was  drawti 
m^  cmtauamg  an  award  of  a  wiit  of  aa.  §a.  lo 
rMOver  the  defendant't  costs  in  the^aetiom 
f^n  that  record,  the  pbantiff  brought  a  writ 
mmrm,  aUefj^ng  aa'  a-  ground  that  no  such 
Wik  of  ea.  so,  couM*  be  awarded,  as  the  case 
«iine  mthin  the  opeMion  of  the  7  &  8  Vict., 
cq).  96,  8.  57,  which'  pnmded  "  tiiat  no  person 
mdl  be  taken  or  charsed  in  execution  upon 
avy  judpjBunt  otftained^m  ray  of  her  Majesty's 
euperior  oonrfe^  te«,  in-  any  action  for  the  re- 
esmy  of  any  debt  wberaia  the  sura  recovered 
shall  not  exceed,  the  siiin  of  £20,  exdusive  of 
the  costs  recovered  -by  «ich  judgment/' 

BrmnweU  now  nioved,  on  behalf  of  the  de- 
iBndrat,  for  a  rul^umfo  issue  execution,  not- 
intliBtanding  the  writ  of  error,  on  the  ground 
tiutt  the  hMtr  was*  frivolous.  In  this 
tilere  had  been -no  ''sum  recovered/'  and 
therefore  it  was-  clelur  the  section  in  question 
ihd  not  apply.  To  hold  otherwise  would  be  a 
l^reat  hardship  on  thte  defendant,  and  looking 
«t  the  intent  and  spirit  of  ike  act,  and  more 
particularly  at  the  words  as  well  of  the  67th 
section  ^  the  two  sections  immediately  foUow- 
iug,  it  was  evident  that  no  real  ground  eodsted 
for  the  writ  of  error. 

Wilde,  C.  J.  My  impreasion  is,  that  some 
doubts  have  been  entertained  as  to  the  con- 
struction of  the  section  in  question,  and  certain 
judges  have  so  construed  it,  as  to  rdieve 
plaintiffs  from  imprisonment  for  costs  only.  I 
cannot^  therefore,  sav  that  this  is  not  a  fit 
^estion  to  be  agitatea  by  a  writ  of  error,  and 
in  the  absence  of  any  special  drcumstances  to 
warrant  execution  pending  the  writ  of  error,  I 
think,  without  expressing  any  (pinion  upon 
the  construcdon  of  the  statute,  we  cannot  treat 
this  as  a  frivolous  writ  of  error. 

CoUman,  J.,  CremnU,  J.,  and  WUHam,  J., 
concurred.  Rule  refused. 

fVUHams  v.  Pigott.    j^tril  19, 1848. 

&AILWAT    COMPANY.— LIABILITY    OF    P«0- 
V18IONAL    AND   MANAGING    COMMITTBB 
MAN  TO   SOLICITOR  OF  COMPANY. 


also  kum$d4ii  ikaStft  pfi^i 
eommittai,  qf  islM'te  if 
,  moare,  amd  to  m/pk  lie  does  mot  ^  , 
suck  mamamsg  oom0tee  heimg  authonetd 
to  direct  Me  ^mo  qf  the  eompmi^  he. 
wUl  mot,  wUhoat  kOerfereaee  on  his  pmri 
in  the  i^btrt  of  mteh  compamif,  be  uabie 
to  the  eMeemeg  for  Us  costs  imm^  fro^ 
eeeHags  adopted  bjf  km  by  order  ^f  saek 
WW  if  IBS  oummMee,  no  boM  haim§  heoL 
oUaied,  or  deed  eigmed.  U  is,  hommwr, 
a  aueeiumfor  the  consideraikm  of  the  jury 
wkether,  from  edl  the  cirammtamees,  ike 
eommdaee  are  maihorised  to  fiedge  Ae  4e» 
feedaafs  crod^ 

In  this  CMB  an  adiom  ini  been  tried  befoie 
Mr.  Jugtiee  Fstteaon  at  GUooceater.    U  99- 
paanMl  at  the  tnU  that  the  l 
uey  to  the  "  WolvuriwBVlon, ! 
Lndlow  B«lway  CompMqr:"  dttt  ik  Hie  fiat 
meeting  of  the  ownpany,  on  Uie  Mi  of  No- 
vember, .  1845,    the   awfandwit,    (Sir  Bobett 
Pigott,)  being  present,  was  aiywiited  omt  of 
the  conunittee;  to  this  he  made  no  ul^fcHiwi ; 
he,  however,  shorttv  afterwards  left  the  itx>m  ; 
subsequently,  on  the  same  day,  the  defendant 
not  beiog  then   present,   the   committee   of 
management  was  appointed,  and  the  defendant 
being  named  as  one  of  such  committee.  There 
was  evidence  that  the  defendant  was  aware  he 
was   elected  upon  such  committee,  that  he 
never  repucfiated  the  connexion,  and  also  that 
he  never  attended  any  of  the  meetinsa  subse- 
quently.   That  at  the  meeting  on  the  6th  of 
November,  a  prospectus,  which  had  been  be- 
fore then  issued,  was  adopted  by  the  company, 
in  whiqh  prospectus  it  was  declared,  that  un&l 
an  act  of  parUament  should  be  obtained,  the 
direction  of  the  affairs  should  be  under  die 
control   of  the    committee   of  management. 
There  was    no  doubt   this  was  a  bond  fide 
scheme,  but  failed  from  want  of  money:  great 
expenses  were,  however,  incurred  after  the  6th 
of  November,  1845,  and  much  progreaa  was 
made  towards  carrying  out  the  scheme.    It 
was  for  some  of  these  eatpenses  that  this  actioii 
was  brought.     The  plaintiff  attended  at  the 
meeting  of  the  6th  ojf  November,  and  it  wms 
not  disputed  that  he  was  one  of  the  soUcitora 
to  the  company.     The  Question  at  the  trial 
turned  solely  upon  the  liability  of  the  defend- 
ant.   The  learned  judge,  in  summing  up,  said, 
the  question  was,  whether  the  defendant  was 
liable  to  the  plaintiff  for  work  done  in  this 
bond  fide  scheme;   that  merely  b^ng  one  of 
those  connected  in  the  appomtnuBnt  of  the 
managing  committee,   would   not,    of   ilaei( 
make  him  liable:   there  was  no  positive  act 
done  by  the  defendant;  he  merely  did  not  inter- 
fere, he  did  not  repudiate.  Thequestion  then  was, 
did  he  authorise  others  to  pledge  his  credit? 
The  jury  returned  a  verdict  for  the  defendant. 
Whateiey,  on  bdudf  of  the  plaintiff,  moved 
for  a  new  trial,  on  the  ground  of  misdiiectioo, 
and  that  the  verdict  was  against  evidence.    It 
g^  was  contended  at  the  tria^  that  although  the 

tykere  a  person  ailows  his  name  to  be  plaeed  defendant  never  did  attend  any  of  the  meet. 
^'P^  the  promsiomal  committee,  and  it  is\iiigg,hBWsm,iu^^  {Parke,  B. 
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Not  80,  for  the  parlies  did  not  stand  In  the 
relation  of  partners.]  The  inry  found  that  the 
defendant  was  not  a  memDer  of  the  manag- 
ing committee ;  this  was  surely  against  the 
evidence.  In  Wood  v.  Harding,  Wiide,  Q.  J., 
held,  that  where  a  defendant  had  attended 
a  meeting  of  the  provisional  committee  at 
which  a  committee  of  management  was  ap* 
pointed,  by  whom  orders^for  the  insertion 
of  advertisements  were  given  to  the  plain- 
tiff, such  defendant  was  liable  for  the  orders 
so  given  after  such  meetinff.  In  order  to 
make  the  defendant  personuly  liable,  it  was 
not  necessary  that  he  should  have  attended 
any  of  the  meetings ;  as  one  of  the  provisional 
committee,  he  appointed  the  managing  com- 
mittee, and.  thereoy  made  himself  liable  for 
their  acts.  [Parke,  B.  It  is  a  question  of 
&ct  as  to  the  conclusion  which  would  be 
drawn  by  any  reasonable  person.  Revnell  v. 
Lewis,  Wyld  v.  Hophms,  15  M-  &  W.  617, 
and  10  Jur.  1097.]  He  submitted  that  the 
rule  was  correctly  laid  down  in  Pitc\ford  v. 
Davis,  3  M.  &  W.  2.  There  Parke,  B„  says : 
"  The  secretary  who  gives  the  order  to  the 
tradesman  is  primarilv  liable ;  the  directors 
also  who  give  the  oroer  to  the  secretary  mav 
be  liable.  A  third  party  may  become  liable  if 
it  can  be  shown  that  he  has  authorised  the  act 
of  the  directors  in  making  the  contract."    The 

auestion  which  should  have  been  submitted  to 
le  iurv  in  this  case  was,  whether  the  defend- 
ant nad  concurred  in  appointing  the  conunit* 
tee,  and  thereby  constituted  them  his  agents. 
[Parke,  B.  The  appointment  merely  meant 
that  the  committee  snould  regulate  the  con- 
cern, and  not  that  they  were  to  pledge  the 
cnedit  of  the  defendant.]  But  in  the  regula- 
tion of  the  concern,  it  became  necessary  that 
an  attorney  should  be  employed,  and  such 
employment  necessarily  involved  an  outlay  to 
which  the  defendant  was  liable.  [Parke,  B. 
It  very  frequently  is  the  case  that  the  attorney 
makes  no  contract  with  any  one,  but  looks  for 
payment  out  of  the  deposits.]  The  judgment 
of  PoUock,  C.  B.,  in  Bamett  v.  Lambert,  15 
M.  &  W.  489*  was  also  cited. 

Pollock,  L.  C,  B.  I  say  nothing  about  the 
case  of  Wood  v.  Harding,  under  the  speciid 
circumstances  of  the  case,  it  may  be  correct. 
In  the  present  case,  I  think  it  was  clearly  a 
question  for  the  jury,  if  there  was  any  question 
at  all,  whether  the  defendant  intended  to  pledge 
his  credit. 

Parke,  B.  I  am  of  the  same  opinion.  Had 
the  defendant  accepted  the  appointment  upon 
the  managing  committee,  he  would  only  nave 
been  liable  for  what  he  did  as  one  ot  such 
committee :  we  cannot  draw  the  conclusion 
that  one  is  agent  for  the  other.  Whether, 
under  all  the  circumstances  of  this  case,  the 
defendant  was  bound  by  the  acts  of  the  ma- 
naging committee  was  purely  a  question  of  fact 
for  the  decision  of  the  jury,  and  I  think  it  was 
correctly  left  to  them. 

BoV^,  B.,  and  Piatt,  B.»  concurred. 

Rule  refused. 


BOUag  t.  IStelmgi. 

BY 


April  15, 1848. 


TRIAL     BY     BBCORD— VARIANCE—AMIND- 
MBNT. 

In  debt  on  a  judgment,  the  declaration  oor- 
rectlg  stated  the  principal  debt  recovered, 
but  varied  in  tke  amount  of  damages  and 
costs  J  the  sum  stated  in  the  declaration 
being  less  than  that  upw  the  record.  The 
Court  gave  judgment  for  the  defendant, 
reusing  to  amend  at  the  trial, 

4n  application  to  amend  under  such  circum^ 
.. ;  stances  must  be  by  a  separate  motion. 

Petersdorf  moved  for  judgment  in  a  plea  of 
nut  tiel  record.  It  was  an  action  upon  a  judge- 
ment The  declaration  stated  thie  amount  re- 
covered as  19/.  9s,,  and  also  332.  damages ; 
together  62L  9«.  The  record  produced  in  evi- 
dence showed  a  judgment  for  19/.  9s. ;  costs, 
40«. ;  damages,  is.-,  and  33/.  \9e.  increased 
costs ;  together,  55/.  9s. 

Si9non  submitted  that  there  was  a  variance 
between  the  record  produced  in  evidence  and 
the  declaration,  and  that  the  defendant  was 
therefore  entitled  to  judgment.  Davis  v.  Dunn, 
1  Dow.  P.C.  N.S.  317. 

Petersdorf,  In  setting  out  a  judgment,  the 
plaint  is  not  bound  to  set  out  the  whole  of 
It.  The  statement  in  the  declaration  is  literalhr 
true;  plaintiff  did,  u  appears  bytherecora, 
recover  the  amount  statea ;  but  then  it  is  ob« 
iected  that  he  recovered  something  more  than 
lie  has  declared  for.  [Parke,  B.  The  question 
really  is,  whether  under  the  9  6.  4,  c,  15,  there 
is  any  right  to  amend.]  He  then  submitted  the 
Court  had  the  power  to  amend ;  the  9  6.  4, 
c.  15,  after  reating  that  "great  expense  is 
often  incurred,  and  delay  or  Isulure  of  justice 
takes  place  at  trials  by  reason  of  variances  be* 
tween  writings  produced  in  evidence  and  the 
recital  or  setting  forth  thereof  upon  the  record 
on  which  the  trial  is  had  in  matters  not  mate* 
rial  to  the  merits  of  the  case,  and  such  record 
canndt  be  amended  at  the  trial,"  enacts,  that 
"  Every  court  of  record  holding  plea  in  civil 
actions,  any  judge  sitting  at  nisi  print,  &c.,  if 
such  court  or  judge  shall  see  fit  so  to  do,  may 
cause  the  record  on  which  any  trial  may  be 
pending  before  such  judge  or  court  in  any  civil 
action,  &c.,  when  any  variance  shall  appear  be* 
tween  any  matter  in  writing,  or  in  print  pro- 
duced in  evidence,  and  the  recital  or  setting 
forth  thereof  upon  the  record,  wherever  the  triu 
is  pending,  to  he  forthwith  amended,"  &c.  The 
rule  laid  down  in  the  books  of  practice  is  this, 
"  IVhen,  in  consequence  of  a  variance,  the  de- 
fondant  is  entitled  to  judgment  of  failure  of  re- 
cord, the  Court  will  in  some  cases,  on  a  special 
application  for  that  purpose,  give  the  plaintiff 
leave  to  amend,  even  after  judgment."  BastaU 
V.  Stratton,  I  H.  BL  49;  Few  v.  Backhouse, 
8  Ad.  &  E.  789;  Cocks  v.  Bretotr,  11  M.  &  W. 
51.  [Parke  B.  If  the  pUintiff  is  desirous  of 
amending,  that  must  be  made  the  subject  of  a 
separate  motion.  It  was  so  held  in  Ifinimitei^ 
V.  BusknOl,  4  Dow.  139.] 
The  Court  gmve  judgment  for  tiie  i 
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CONCLUSION  OF  Mm  YOLUIIE. 


In  closing  the  present  Yoliime,  we  have  to 
add  the  several  notices,  which,  (to  save  space) 
were  gmn  on  the  cover  of  the  Work,  so  far  as 
they  are  of  importance  to  be  preservod  for  fu- 
ture reference.  The  announcements,  which 
were  merely  temporary,  and  cannot  be  required 
hereafter,  are  not  repeated. 

NOTES   ON   CASES   REPORTED. 

WX  of  Ejechange—Promissorif  Note,  The 
case  of  Padwick  v.  Baldwin,  reported  on  the 
22nd  January,  p.  294,  ante,  is  stated  to  be  an 
action  upon  a  bill  of  exchange,  whereas  it  was 
an  action  upon  a  promissory  note  j  the  law  laid ' 
down  in  that  case,  though  good  for  a  promie- 
spry  note,  woidd  not  be  correct  in  the  case  of 
a  bill  of  ercfaauge,  which  is  governed  by  1  &  2 1 
Geo.  4,  c.  78. 

Devise  of  Thist  Estates.— M.  W,,  one  of  our 
teamed  correspondents  in  the  country,  ob- 
acnres,  that  in  the  note  respecting  the  power  of 
trustees  to  devise  trust  estates  (page  355  ci  the ; 
pKeeent  volume,)  a  reference  miglU  have  been ! 
made  to  the  case  of  The  Midland  ComUies  R&il-  \ 
way  Company  v,  fVestcomb,  1 1  Sim.  27,  where- 1 
ui  the  estate  of  a  vendor,  who  by  construction ; 
of  equity  had  become  a  trustee  for  the  pur-; 
chaser,  was  saddled  with  extra  costs,  because 
he  permitted  the  legal  estate  to  descend  upon 
an  m&nt.  In  cases  where  it  is  expressly  pro-  \ 
vided  that  a  trust  shall  be  executed  by  the  per- , 
son  named,  er  his  heirs  or  assigns,  there  seems 
to  be  a  degree  of  inconsistency  in  holding  that 
the  trustee  may  trandior  his  duties  by  wiM,  but 
not  by  deed, 

^  Attorney  and  Agent, — In  the  Report  of  the 
steomc^  case  of  Fennell  v.  Robins,  at  p«  393, 
ante,  the  head  note  was  omitted.  In  the  first 
case  a  remedy  in  the  form  of  money  had  and 
z«ceived  was  denied.  From  a  correspondence 
between  the  parties  it  appeared  that  the  Lon- 
don agents  had,  without  authority,  appropri- 
ated to  the  payment  of  a  balaace  due  to  them 
&mn  the  country  attorney  the  money  received 
in  the  execution,  and  that  a  demand  of  that 
nmoey  had  been  made,  and  tliat  they  had  ex- 
pressed thor  surprise  at  being  called  on  to  re- 
fund it.  Held,  that,  under  these  drcmnstances, 
and  as  the  money  had  not  come  into  their 
hands  m  the  ordinary  course  of  business,  they 
were  liable  to  be  called  upon  to  repay  it  under 
an  application  to  die  suounary  jurisdiction  of 
the  court. 

Bestrmat  if  Trade,*-A  Civrespondent  at 
Leeds  impugns  the  derision  in  Gtddsworthy  v. 
Strutt,  reported  p.  540,  ante,  observing,  *'  that 
Mstrictions  against  commencing  business  with^ 
in  sperified  distances,  must  be  confined  to 
teasemable  distances^  or  they  are  against  the 
general  policy  of  the  common  law,  and  veid: 
and  contending  tiisi  it  is  unreasonable  to  re- 
^ct  any  person  tern  commencing  business 
wi^n  my  miles  of  where  he  is  known,  giving 
a  diniiutui  of  one  kundrsd  miles,  and  a  ckonm- 
ference  of  about  three  hundied  miles  I  This 
tpH^MB  doesnot  appear  So  have  beea  argued 
in  Qoldswortky  and  Stsmtt,  but  simply  what 


be  the  amount  of  daflBage  for 
mencing  business  within  the  prescribed  hmits." 

[We  do  not  think  that  50  miles  is  so  very 
unreasonable  a  restriction  as  to  render  the 
agreement  void.    £d.] 

Bemse. — ^In  Bardley  v.  Owen,  p.  409  asUe, 
The  names  of  £.  Latham  and  S.  Owen 
should  be  transposed :  the  former  for  the  latter, 
where  the  latter  is  seconAy  mentioned. 

BaUway  lAability. — This  question  tried  in 
the  well-laiown  case  of  Eeyndl  v.  Lewis,  came 
again  before  the  Court  of  Exchequer,  on  the 
9th  Feb.,  at  the  Nisi  Prius  Sittings  at  West- 
minster. The  Chief  ^aroe  said,  that  it  is  now 
a  matter  of  settled  law  that  a  provisional  com- 
mittee was  not  a  partnership,  and  no  man 
could  be  made  liable  by  the  acts  of  Uk  other 
members  of  the  committee,  unless  it  could  be 
proved  that  he  had  given  them  authority  to 
pledge  his  credit. 

it  appeared  that  the  solicitors  of  the  conraany 
had  indemiufied  the  defendant,  and  the  Chief 
Baron  observed  that  the  inderanified  member 
of  the  committee  had  become  the  mere  puppet 
of  the  solicitors,  and  was  deceiving  all  partes 
who  might  enter  into  the  speculation  upon  the 
faith  of  his  known  honesty  and  uprigbtacss  of 
diaracter.  Both  were  deserving  of  censure, — 
for  it  was  a  most  improper  and  discreditable 
transaction.  It  would,  however,  be  for  the 
jury  to  say  what  the  defendant  had  done  to 
n»ke  himself  liable  for  the  plaintifiTs  claim. 
Upon  no  occasion  had  the  defendant  been  pre- 
sent at  any  meeting, — no  ordera  had  been  given 
bv  him  or  in  his  presence.  To  whom  had  the 
{Maintiff  given  credit?  Had  the  defiendant 
given  authority  for  his  credit  to  be  pledged  i 
The  jury  returned  a  verdict  for  the  defendant. 

LAW   OP  ATT0RNBT8. 

Must  Commissioners  for  taking  affidavit  be 
practising  attorneys  F— An  attorney,  who  has 
ceased  to  take  out  his  annual  certificate,  but 
whose  name  has  not  been  struck  off  the  RoEs, 
and  who  was  didy  appointed  a  Master  ExtT«* 
ordinary  in  Chancery,  and  a  Commissionef  Cor 
taking  affidavits  in  all  the  Courts,  may  perhaps 
legally  exercise  these  respective  offices,  not 
receiving  any  fees  or  reward  for  the  same, 
without  a  certificate ;  but  it  is  very  questionable 
whether  he  ought  to  do  so.  He  was  appointed 
on  account  of  his  professional  character,  and 
when  that  has  ceased,  the  intention  would 
seem  to  be  that  he  should  surrender  his  com- 
mission. 

X.  W.  Y.  inquires  whether  a  practising'  soli- 
citor can  hold  the  office  of  sub-distributor  of 
stamps  ?  There  seems  to  be  no  legal  or  other 
objection  to  this  occupation.  It  is  also  asked, 
whether  he  can  be  a  collector  of  assessed  taxes  f 
This  appeare  to  be  doubtful,  consistentlv  it 
least  with  propriety.  The  other  business  (ttit 
of  a  house  a^jent  and  auctioneer)  would  surely 
be  a  degradation. 

In  the  List  of  Sheriffs,  fo.,  (at  a.  458,)  the 
Under-Sbsriff  kr  Susses  is  Mr.  Donald  Bar- 
clay, (firm  Barclay  and  King,)  of  Mayfidd, 
and  not  Messrs.  Palmer,  who  are  the  Dqwty 
Sheriffs  and  Town  Agents. 
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Pearee*s  History  of  Inns  of  Court,  280 
Perpetual  Commiasioners,  191,  322,  408,  502,  607 
Petty  Bag  Office  Bill,  493 
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Private  Bills  in  Parliament,  report  on,  190 
Privileged  communications,  253 
Probate  of  Consistorial  Court,  558 
Profession,  present  state^  and  future  pioapeeta  o4t 
Promotions,  see  Law  AppoinUmeutt 
Provincial  Law  Societiea,  311 
Punishment  in  Algeria,  386 

Queen *s  Prison  Regnlstion  Act,  555 
Question  Books  for  Exsmlnation,  558 

Railways,  Law  of,  71 

committee  report,  494 

Bills,  108,  154, 358 

Act,  extending  time.  204 

costs,  agreed  amonnt,  365 
Recorda,  public  depository.  290 
References  and  compromiaes  by  compnlaion,  515 
Registration  of  votera,  appeals,  347 

cases,  15 
RemaneU  in  Exchequer  of  Pleaa.  290 
Rent  not  recoverable  where  nuisance  allowed  to 

exist,  234.  310 
Retainers  for  the  orown,  232,  277,  305 

practice  of,  554 
Reviews,  see  Omttntt  and  Namtt  ofAuihon 
Revivor  of  auit  for  coau,  476 
Riots  and  unlawful  aasemblies,  469 
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